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IN THE PRIVY COUNCIL No. 42 of 1958 

10 

20 

30 

ON APPEAL 

FROM THE COURT OF APPEAL FOR EASTERN AFRICA 

AT NAIROBI 

B E T W E E N 

Appellants RALLI ESTATES LIMITED 

- and. --

THE COMMISSIONER. OF INCOME TAX Respondent 

RECORD OF PROCEEDINGS 

No. 1. 

NOTICE OF REFUSAL re ASSESSMENT NO. 13500 

Registered Post 

EAST AFRICAN INCOME TAX DEPARTMENT 

Form No. I .T . 23. 
Please quote: 
File No. T. 2763 
in any communication 
regarding tliis form. 

NOTICE OF REFUSAL 

(Sections 77 and 78 of the East African 
(Management) Act, 1952) 

Assessment No. 13500 

INCOME TAX - YEAR OF INCOME 1952 

To:-

Regional Commissioner of Income Tax, 
Private Bag, Dar es Salaam. 

15th July, 1955. 

Ralli Estates Limited, 
P.O. Box 409, 

TANOA. 

Sir. 

YZith reference to your objection to the as-
sessment made upon you for the Year of Income 1952 
I hereby give you notice that I am not prepared to 
amend the assessment. 

In the High. 
Court of 
Tanganyika. 

No. 1 . 

Notice of 
Refusal, re 
Assessment No. 
13500. 

15th July, 1955. 
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In the High 
Court of 
Tanganyika. 

Ho. 1. 

Notice of 
Refusal, re 
Assessment No. 
13500. 

15th July, 1955 
- continued. 

You are entitled -

(a) to appeal to the Local Committee on giving 
me notice in writing within 30 days of the 
date of this notice; or 

(b) to appeal to a Judge on giving me notice in 
writing within 60 days of the date of this 
notice. 

Such notice cannot be accepted after 30 
days or 60 days as the case may be, unless 
you are able to satisfy the Local Committee 
or the Judge that jrou were prevented from 
giving due notice owing to absence from the 
Protectorate, sickness or other reasonable 
cause. In the event of an appeal to a Judge, 
you are also required to present a Memoran-
dum of Appeal to the Court within 60 days 
after service of this notice. 

If no appeal is made the tax assessed, amounting 
to Shs. 2,482,555/- is payable on or before the 
15th September, 1955 and if payment is not made by 
that date a penalty of 20 per cent will be added. 

Will you kindly attach the remittance slip when 
making payment. 

I am, Sir, 
Your obedient Servant, 

(Sgd.) P.M. Powles. 

p.p. REGIONAL COMMISSIONER OP INCOME TAX. 

10 

20 

No. 2. 

Memorandum of 
Appeal re 
Assessment No. 
13500. 

11th October, 
1955. 

No. 2. 

MEMORANDUM OP APPEAL re ASSESSMENT NO. 13500 

IN HER MAJESTY'S HIGH COURT OP TANGANYIKA 
AT PAR ES "SALAAM ~ 

MISCELLANEOUS CIVIL APPEAL NO. 19 of 1955 

RALLI ESTATES LIMITED Appellant 

versus 

THE COMMISSIONER OP INCOME TAX Respondent 

MEMORANDUM OP APPEAL 

The Appellant above-named, being aggrieved by 

30 



Notice of Refusal dated 15/7/1955 issued on behalf 
of the Respondent in relation to Assessment No. 
13500 for the Year of Income 1952 made upon the 
Appellant by the Respondent, appeals to this Hon-
ourable Court against the said Assessment on the 
following grounds:-

1. That the said assessment which purports to dis-
allow as a deduction and consequently to charge 
the Appellant with tax in respect of an amount 

10 of £80,274 paid to the Government of the Trust 
Territory of Tanganyika, (hereinafter referred 
to as "the Government"), is wrong in principle, 
bad in law and not in accordance with the rele-
vant statutory provisions in that :-

(a) The said payment constituted outgoings and 
expenses wholly and exclusively incurred by 
the Appellant in the production of the Ap-
pellant's income for the Year of Income 1952, 
and should accordingly be allowed as a de-

20 duction for the purpose of ascertaining the 
Appellant's total income for 1952, under 
the provisions of Section 14 of the East 
African Income Tax (Management) Act, 1952; 

(b) In the alternative the said payment to Gov-
ernment was paid as a royalty in accordance 
with the particulars of certain Sisal Es-
tates advertised on behalf of Government on 
various dates in 1950, and should accord-
ingly as a revenue payment be allowed as a 

30 deduction from income as aforesaid. 

(c) In the alternative the said payment to Gov-
ernment was part of the -value fixed try Govern-
ment cf the wasting stock-in-trade on the said 
Sisal Estates at 1st January, 1951, of Mature 
and Immature Sisal Plants for conversion in-
to Sisal Fibre and Tow for sale, and should 
accordingly be allowed as a deduction from 
income as aforesaid 

(d) In the alternative the said payment to 
40 Government represented part of the cost to 

the Appellant Company of stock-in-trade of 
its business and should accordingly be al-
lowed as a deduction from income as afore-
said. 

(e) In the alternative the said payment to 
Government, together with the sum of £155,761 
also paid to Government was part of the 

In the High 
Court of 
Tanganyika. 

No. 2. 

Memorandum of 
Appeal re 
Assessment No, 
13500. 

11th October, 
1955 
- continued. 
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In the Iii,gh 
Court of 
Tanganyika. 

No. 2 . 

Memorandum of 
Appeal re 
Assessment No. 
13500. 

11th October, 
1955 
- continued. 

value placed by Government on the mature 
.and immature Sisal on the Mjesani and lan-
con! Estates and adjacent land at the 1st 
January, 1951 and should be written-off in 
accordance with the election declared by the 
company under Section 29 of Part IV, Second 
Schedule to the East African Income Tax 
(Management) Act, 19 52. 

2. That the Respondent wrongfully refused to make 
a deduction from, the said Assessment of the said 
sum of £80,274 or any part thereof, and has 
wrongfully refused to grant any relief in re-
spect of the said sum. 

3. Pursuant to Rule 5 of the Income Tax (Appeal to 
the Tanganyika High Court) Rules, 1955, the Ap-
pellant attaches:-

(a) A copy of the said Notice of Refusal marked 
Appendix 1. 

(b) A Statement of Pacts marked Appendix 2. 

4. By letter Reference 92,101/1/28 dated 11th Aug-
ust, 1955, the Respondent has stated that the 
last date of appeal to this Court, as signified 
in the said Notice of Refusal, has been extended 
to 15th October, 1955-

WHEREFORE THE APPELLANT PRAYS that the said 
Assessment may be annulled or that such order may 
be made as to this Honourable Court seems meet, 
and for the costs of this Appeal. 

10 

20 

1955. 
DATED at Nairobi this 11th day of October, 

(Sgd.) (K. BECI-IGAARD) 

ADVOCATE NOR APPELLANT. 

Piled by %-
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No. 3. 

APPELLANT'S STATEMENT OP PACTS AND APPENDIX "A" 
re ASSESSMENT NO.13500 

IN HER MAJESTY'S HIGH COURT OP TANGANYIKA 
AT DAL ES SALAAM 

MISCELLANEOUS CIVIL APPEAL NO. OP 1955 

RALL'I ESTATES LIMITED Appellant 

versus 

THE COMMISSIONER OP INCOME TAX Respondent 

10 APPELLANT'S STATEMENT OP PACTS AND APPENDIX "A" 

1. Ralli Estates Limited was incorporated in Tan-
ganyika on 21st December, 1950, with a nominal 
capital of £500,000 of which £250,000 ha3 been 
issued and all subscribed by Ralli Brothers Limited 
for the purposes hereinafter set out. 

2. By the German Property (Disposal) Order 1948 
certain sisal estates (including the Lanconi and 
Mjesani Sisal Estates together with an additional 
6,000 hectares of undeveloped land adjacent there-

20 to which are hereinafter referred to as the "Ralli 
Estates") were transferred to the Tanganyika Govern-
ment as from 1st July, 1948, and thereupon the 
Tanganyika Government became the owner of"the said 
estates. 

3. Prom 1st July, 1948, Ralli Brothers Limited 
managed the said estates on behalf of the Custodian 
of Enemy Property in his capacity as agent for the 
Tanganyika Government under the Disposal Ordinance. 

4. In June 1948 the Custodian prepared a memor-
30 andum on the disposal of Enemy Sisal Estates, and 

an extract from this memorandum is attached hereto 
as Document 1 in Appendix A . Early in 1950 the 
Tanganyika Government took steps to dispose of the 
enemy Estates acquired (including the RaHi Estates) 
and addressed a Memorandum to the Tanganyika Sisal 
Board in the terms set out in Document 2 in Appen-
dix A. 

5. On 17th March 1950 by public notice in the 
Press the Tanganyika Government invited applica-

40 tions for the allocation of ex-enemy Sisal Estates 

In the Iii,gh 
Court of 
Tanganyika. 

No. 3. 

Appellant'3 
Statement of 
Pacts and 
Appendix "A" 
re Assessment 
No. 13500. 

11th October, 
1955. 
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In the High 
Court of 
Tanganyika. 

Ho.. 3 . 

Appellant's 
Statement of 
Pacts.and 
Appendix "A" 
re Assessment 
No. 13500. 

11th October, 
1955 
- continued. 

in Tanganyika Territory which included the Ralli 
Estates. A copy of the notice is included as Docu-
ment 3 in Appendix A. The catalogue therein re-
ferred to was land Settlement Pamphlet No.4 of 1950, 
which contained brief particulars of each of the 
Estates to be disposed of, and included a Foreword 
in the terms of Document 4 in Appendix A. 

6. In August 1950 pursuant to a further public 
notice' issued on behalf of the Government, Ralli 
Brothers limited lodged an application for the Ralli 10 
Estates and with the knowledge and consent of Gov-
ernment undertook to form a subsidiary company to 
take and work the Ralli Estates on the terms of-
fered by Government. This said Company was duly 
formed in accordance with the said undertaking and 
is Ralli Estates limited, the Appellant Company in 
this case. The said application was acknowledged 
in a letter from the Member for lands and Mines 
dated 30th September, 1950, a copy of which is at-
tached as Document 5 in Appendix A. This said 20 
letter was the basis upon which Ralli Brothers 
Limited and Ralli Estates Limited accepted the 
Ralli Estates and paid the moneys to Government as 
hereinafter set out. 

7. On 26th October, 1950, Ralli Brothers Limited 
were informed by the Department of Lands and Mines 
that they had been selected as the future tenant 
of the Ralli Estates. A copy of the said letter 
is attached as Document 6 in Appendix A. 

8. In November 1950 Ralli Brothers Limited were 30 
informed that although the formal offer of a Right 
of Occupancy had not been made to them, 50a/o of the 
premium was payable within 21 days of allotment 
and the balance within 90 days as mentioned in para-
graph 3 of the letter dated 30th September 1950, 
Ralli Brothers Limited thereupon paid a further 
£158,800 on 16th November, 1950, and in accordance 
with the agreement reached with the Government as 
hereinbefore set out Ralli Estates Limited was 
formed and Government thereafter made the Pormal 40 
Offer to that company and treated the Appellant 
company thereafter as the original applicant. On 
29th December, 1950, the Appellant company paid 
Shs. 49,445, being the first year's rent and fees 
for the preparation and registration of the title 
deeds of the Ralli Estates, and on 24th January, 
'1951, paid £126,800 the balance of the premium. On 
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15th February 1951 the Appellant company also paid 
Shs. 183,802 for Stamp Duty on the documents. The 
deposit of £31,700 and the first instalment of 
£158,500 previously paid by Ralli Brothers limited 
were refunded to that company by Ralli Estates 
Limited and from Docember 1950 onwards all corres-
pondence and negotiations with the Government were 
carried on by the Appellant company. 

9. On 20th December 1950 formal offers of a Right 
10 of Occupancy were issued to the Appellant company 

in the form of a letter, a copy of which is attached 
as Document 7 of Appendix A. Subject to certain 
reservations, the Appellant company accepted the 
Right of Occupancy on the said terms on 31st De-
cember, 1950. 

10. The total sums payable by the Appelant company 
were the same under each of the letters of 30th 
September, 1950 and 20th December, 1950, but in the 
former the amounts were expressed in Pounds Ster-

20 ling, and in the latter in East African Shillings. 

11. In accordance with the terms of the aforesaid 
documents the Appellant company paid the sum of 
£94,326 to Government in 1951 and the sum of 
£80,274 in 1952 and is entitled in law to a deduc-
tion of these amounts as being outgoings and ex-
penses wholly and exclusively incurred in the pro-
duction of its income. 

In the Iii,gh 
Court of 
Tanganyika. 

No. 3 

Appellant1s 
Statement of 
Facts and 
Appendix "A" 
re Assessment 
No. 13500. 

11th October, 
1955 
- continued. 

30 

12. A list of the documents and other evidence which 
the Appellant company proposes to adduce is annexed 
hereto and marked Appendix "A" . 

1955. 
DATED at Nairobi this 11th day of October, 

K. BECHGAARD 

ADVOCATE FOR THE APPELLANT. 

Filed by s-

K. Bechgaard, 
Advocate, 
Sunglora House, 
Victoria Street, 
NAIROBI. 
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In the High 
Court of 
Tanganyika. 

A P P E N D I X "A" 

No. 3 . 

Appellant's 
Statement 
of Pacts with 
Appendix "A" . 

(1) Extract 
from Memorandum 
by Custodian of 
Enemy Property 
in June 1948. 

DOCUMENT 1. 

"Method of Disposal: 

In accordance with the principles of land al-
ienation approved by the Secretary of State for 
the Colonies, freehold titles will be extinguished 
and enemy Estates will not be disposed of at Auc-
tion. Estates will be transferred to the Governor 
under the German Property (Disposal) Ordinance, and 
new long-term rights of occupancy granted by the 
Governor to approved persons, on appropriate con-
ditions providing for the proper development of 
Estates. Particulars of the Estates should be 
advertised, not only locally in East Africa, but 
in the United Kingdom and elsewhere, for a period 
of not less than six months prior to the intended 
date of disposal. 

10 

Basis of Selectionss 

Assuming Estates to be disposed cf to selected 
Applicants without Auction, the procedure will re- 20 
quire great care, and due consileration given to 
existing lessees. 

Constitution of Selection,J3_og^J;tee : 

Assuming that the sisal properties will be the 
subject of long-term rights of occupancy without 
Auction to selected persons, it is suggested that 
the Selection Committee should not comprise any 
representatives of the Sisal Industry, as in view 
of their personal interests, their position would 
be most invidious. Under the circumstances it is 30 
recommended that the Committee should be comprised 
of Government Personnel. 

Valuation: 

Valuations of properties will be required be-
fore the granting of long-term rights of occupancy. 
Rent will be payable under the rights of occupancy, 
presumably assessed on the unimproved value of the 
land. A premium will be fixed for the value cf the 
unexhausted improvements. Consideration will have 40 
to be given to :-

1. Valuation of Sisal Areas. 
2. Valuation of Machinery equipment. 
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10 

A P P E N D I X "A" . 

DOCUMENT 2. 

" It is proposed to base the valuation of each Es-
tate on its potential production. The Custodian 
can arrange for all relevant information. 

It is proposed to advertise the Si3al Estates for 
disposal very shortly, and it would greatly facili-
tate the disposal of these Estates if your Board 
would agree to Mr. lock's advising on the valuation 
of the individual Estates, and in particular on the 
assessment of the potential production." 

In the High 
Court of 
Tanganyika. 

No. 3-

Appellant's 
Statement of 
Pacts with 
Appendix "A" 

(2) letter 
Government of 
Tanganyika to 
Tanganyika 
Sisal Board, 

7th March. 1950, 

A P P E N D I X "A " . 

DOCUMENT 3. 

Disposal of Ex-Enemy Sisal Estates, 
Tanganyika Territory, 

East Africa. 

(3) Public 
Notice in 
Tanganyika 
jPitg ss 
17th March, 1950. 

"Applications are invited for the purchase of ex-
German Enemy Sisal Estates in Tanganyika Territory, 
East Africa. Details of the Estates and the mode 

20 of disposal are contained in a Catalogue which per-
sons interested may obtain from:-

The land Settlement Office, 
Dar-e s-Salaam, 

Tanganyika Territory. 
OR 

The East African Office, 
Grand Buildings, 

Trafalgar Square, 
London, W.C.2 . 

30 for the sum of Shs. 10/- per copy. • 

There will also he available from the same 
Offices or from the Chief Surveyor, Dar-es-Salaam, 
a Territorial Map shewing the situation of each 
Estate, for the sum of Shs. 5/- per copy, and the 
Questionnaire Porms which each applicant is required 
to complete and submit with his application. 
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In the Iii,gh 
Court of 
Tanganyika. 

N o . 5 . 

Appellant1s 
Statement of 
Pacts with 
Appendix "A" 

(3) Public 
Notice in 
Tanganyika 

3 S 
17th March, 1950 
- continued. 

Applications should be submitted to the Land 
Settlement Officer, Dar-es-Salaam, Tanganyika 
Territory, accompanied by a completed Questionnaire 
Porm and all evidence to support the Application, 
not later than the 51st August, 1950. 

Selection Committee will meet to interview 
applicants, or their Representatives, at Tanga and 
Dar-es-Salaam, Tanganyika Territory, as soon as 
possible after the 31st August 1950. The dates of 
such Meetings will be notified to 
sons as soon as they are fixed. 

interested per- 10 

The Estates have not yet been valued, but 
premia, Royalties and Rentals payable will be 
available before the Selection Committee meets. 

14th March 1950. 
J . J . Real. 

Land Settlement Officer. 

(4) Poreword 
to Catalogue 
re disposal 
of ex-German 
Sisal Estates. 

A p P E N D I X "A" 

DOCUMENT 4. 

POREWORD 

"General Intention: It has now been decided by 20 
Government to dispose of the former German owned 
Sisal Estates to selected persons on a long term 
leasehold basis. The main details regarding these 
Estates, which are available for disposal, are con-
tained in the Catalogue appended hereto. It should 
be emphasised that the Estates are at present oc-
cupied by lessees from the Custodian of Enemy Pro-
perty on a short term basis, and that entry to the 
estates under the long-term leases cannot be given 
until after the 31st day of December 1950, when 30 
the short term leases will expire. 

"History of Short Term Leases: After the outbreak 
of War in 1939, the Tanganyika Sisal Growers Asso-
ciation was consulted by Government with regard to 
the leasing of the Enemy Owned Sisal Estates. The 
Association advised Government that in the circum-
stances, the main qualifications for lessees should 
be that they owned Sisal estates in proximity to 
the enemy owned properties; that they should be of 
good repute in the Industry; and that they should 40 
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possess a sufficiency of staff and labour to under-
take the leases of the enemy estates. Estates were 
leased in the first instance for a period of one 
year, at more or less nominal rents: but Royalties 
were payable to the Custodian of Enemy Properties. 
These Royalties were based on a sliding scale ac-
cording to the grades of sisal produced and sold. 
Subsequently, and from time to time, new leases 
were entered into upon terms and conditions that 

10 shewed considerable variation from those contained 
in the original leases. Eventually in 1943, leases 
were granted for a term of five years, which ex-
pired on the 31st December 1948: and since the last 
mentioned date, the leases have been extended for 
two further periods of one year which as indicated 
above, will expire on the 31st December 1950. 
These Leases contained provisions for the payment 
of a nominal rent and a Royalty that is assessed 
on production at current market prices. The leases 

20 also included inter alia, covenants for the main-
tenance by the lessees of the areas of mature sis-
al, of the buildings and equipment; and for payment 
by the Custodian, from Royalties received, of the 
cost of necessary capital improvements, e.g. build-
ings, machinery and replanting. These capital im-
provements have been, and are, effected in accord-
ance with an annual programme, mutually agreed 
between the lessees and the Custodian. 

In the Iii,gh 
Court of 
Tanganyika. 

No. 3 . 

Appellant's 
Statement of 
Pacts with 
Appendix "A" 

(4) Foreword 
to Catalogue 
re disposal 
of ex-German 
Sisal Estates 
- continued. 

Pursuant on these arrangements, most of the 
30 Royalties received have been "ploughed back" into 

the land, or expended on the purchase of machinery, 
and, to an even greater extent, utilised to give 
effect to a large building programme, covering 
mainly the provision of permanent housing for la-
bour. In the result most of the Enemy Estates 
which had deteriorated considerably during the 
early years after the outbreak of the Y/ar, have 
recovered their pre-war potential, so far as pro-
duction is concerned. 

40 In this latter connection it should perhaps 
be explained that, as a result of the restriction 
on production brought into operation by Government 
in 1940, and continuing in operation until the end 
of 1941 many of the Enemy Estates were seriously 
affected, as the cutting of limited areas resulted 
in early polling in new areas, and prevented clean-
ing and de-suckering in other areas. Furthermore, 
up to the end of 1941, no replanting was done on 
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In the Iii,gh 
Court of 
Tanganyika. 

ho. 3 . 

Appellant's 
Statement of 
Pacts with 
Appendix "A" 

(4) Foreword 
to Catalogue 
re disposal 
of ex-German 
Sisal Estates 
- continued. 

any of the enemy sisal estates, as it would have 
"been a waste of money to have embarked on any policy 
of replanting at that time, especially as on every 
Estate there was more leaf than could be handled 
under the quota. In 1942 plans were formulated 
for a regular rotational replanting programme, and 
the decisions taken then, and subsequently, have 
been bearing and should continue to bear fruit. 
Shortage of labour and other reasons however re-
tarded progress, and it was not until 1945 that any 10 
considerable increase was effected in the new plan-
ted areas. Prom 1945 onwards however the planting 
programme has been considerably accelerated as a 
result of mechanical cultivation. 

Catalogue: It will, doubtless, be appreciated that 
the details given in the Catalogue are not entirely 
comprehensive, and it must be emphasised that the 
accuracy of all the particulars and details sup-
plied therein cannot be guaranteed. Thus, for ex-
ample, the details of the buildings and machinery, 20 
are not entirely comprehensive but merely relate to 
the main items. Inventories of all the minor, as 
well as the major items are, however, being brought 
up to date, and will be available to prospective 
applicants. It should be added that the Custodian 
of Enemy Property will be able to furnish consid-
erable detail on the planted areas, which, while 
it cannot be absolutely guaranteed, will furnish a 
useful indication as to the extent and age of the 
several planted areas on each estate. A territorial 30 
plan, showing the approximate location of the var-
ious Sisal Estates, in relation to road, rail and 
shipping, can be obtained upon application to The 
Chief Surveyor, Lands and Mines Department, Dar-es~ 
Salaam, and upon payment of a fee of Shs.5/-5 Sketch 
plans of the individual sisal estates are not avail-
able, but can be inspected at the Office of the 
Custodian of Enemy Property, in Arusha; or at the 
Branch Office of the Department in Tanga, so far 
as the Estates in the Tanga Province are concerned; 40 
or in the Branch Office at Dar-es-Salaam, so far 
as the Estates in the Eastern Province are con-
cerned. Finally, intending purchasers are advised 
to verify the particulars and details furnished, or 
obtained, with regard to the particular Sisal Es-
tate it is sought to purchase, by a personal in-
spection of the Estate. This inspection can be 
arranged in consultation with the Assistant Custo-
dians at Tanga and Dar-es-Salaam or with the Cus-
todian at Arusha. 50 
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Method of Disposal: All these Sisal Estates are 
now being advertised for sale in the United King-
dom, and in East Africa. Arrangements have been 
made for the valuation of the estates to be under-
taken. Every applicant for the purchase of a sisal 
estate must submit, with his application, a duly 
completed questionnaire form, which can be obtained 
from the Land Settlement Officer, Department of 
Lands and Mines, Dar-es-Salaam. Applications should 
reach the said Officer, on or before the closing 
date for applications, as mentioned in the advert-
isement of Sale. The estates will be allocated to 
suitable applicants on the recommendations of a 
Selection Committee, which will be appointed by 
Government. 

Condition of Sale: The conditions of sale will 
include the offer of a Right of Occupancy over each 
estate to the approved applicant, on the basis of a 
Right of Occupancy (or lease) for a term of 99 
years, subject to payment of a premium, a royalty, 
and a rent, and to one exception, namely that the 
"Karanga" Estate will be offered for a term of 20 
years only (of. note appended at foot of relevant 
entry in Catalogue infra). The premium and royalty 
will be related to the value of the unexhausted im-
provements on the land, including leaf, building, 
machinery and equipment; and the rent will be based 
on the unimproved value. The premium will take the 
form of a cash payment; but the royalty will be 
payable over an indeterminate period, related to 
the estimated leaf potential on the estate, at the 
time of disposal. The land rent will be subject 
to periodical revision in accordance with the terms 
of the Land Ordinance; and the other conditions 
of the Right of Occupancy will also be governed by 
the said Ordinance, and the regulations thereunder". 

In the Iii,gh 
Court of 
Tanganyika. 

No. 5. 

Appellant's 
Statement of 
Pacts with 
Appendix "A" 

(4) Foreword 
to Catalogue 
re disposal 
of ex-German 
Sisal Estates 
- continued. 

Ref.No.IS/3043/8. 

Gentlemen, 

APPENDIX "A" 

DOCUMENT 3. 

The Member for Lands & Mines, 
The Secretariat, 

Dar-es-Salaam, 
Tanganyika Territory, 

30th September, 1950. 

(5) Letter 
Member for 
Lands and Mines 
to Ralli 
Brothers Limited, 
30th September, 
1950. 

I am directed to refer to your application in 
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In the Iii,gh 
Court of 
Tanganyika. 

No. 3. 

Appellant's 
Statement of 
Pacts with 
Appendix "A" 

(5) Letter 
Member for 
Lands and Mines 
to Ralli 
Brothers 
Limited, 

30th September, 
1950 
- continued. 

response to Government's advertisement regarding 
the disposal of the ex-enemy Sisal Estates, and to 
inform you that the Selection Committee which will 
interview applicants will assemble in Dar-es-Salaam 
on the 9th October and will commence its work im-
mediately thereafter. The Secretary of the Com-
mittee will consult you in due course, regarding 
an interview with the Committee. 

2. In the meantime, detailed information can now 
be supplied to applicants regarding the terms of 10 
disposal. As explained in the Catalogue, the es-
tates will be disposed of on long agricultural 
leases of 99 years, except where otherwise stated. 
A yearly rental of Shs. 2/- per acre will be 
charged. Payment of a premium and a royalty will 
be required in all but those estates where the 
capital value is small, in which cases the full 
value will be payable as premium. 

3. The premium will be payable as follows :-

10fo at the time of allotment, to be forfeited 20 
if the purchase is not completed. 

30fo within 21 days of allotment. 
Balance within 90 days. 

4. Royalty will be charged on a sliding scale, 
based on the average f .o .b . price of line fibre, 
at the rates shown in the attached table of royal-
ties. Royalties will be payable until, in the 
case of each estate, the whole balance due by way 
of royalty"Has been extinguished, or until royalty 
has been paid on the tonnage liable to royalty, 30 
whichever occurs the earlier. 

5. The following are th< 
estates for which you are 

Catalogue Total 
Estate Reference Net 

No. Capital 
Value 

details regarding the 
an applicant:-

Pibre 
Premium Balance Tonnage 
Payable due on on which 

Royalty Royalty 
Payable 
Tons. 

Lanconi T1512 191500 121200 70300 7809 40 
Mjesani ID 1513 294100 189800 104300 11588 
Kilulu T1514 134700 83800 49900 6153 
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Other particulars or notes: The above valuation 
figure for Lanconi Estate is only for the area un-
der sisal. The successful applicant will be of-
fered an additional 6,000 hectares at a premium of 
£1 per hectare and an annual rental of Shs.2/- per 
acre. 

Please sign the attached acknowledgment 
return at your earliest convenience. 

I am, Gentlemen, 

Your obedient servant, 

Sgd. 

MEMBER FOR LANDS & MINES. 

TABLE OF ROYALTIES 

Price of Sisal Royalty 
per ton f .o.b. per ton 

£70 — or under £ 1. 0 . 0 

£71 - £75 £ 3.15. 0 

£76 - £80 £ 5.19. 0 

£81 - £85 £ 8. 3 . 0 

£86 - £90 j? ao 10.10. 0 

£91 - £96 £ 12.17. 0 

£96 - £100 £ 15. 7. 0 

£101 _ £105 £ 18. 4. 0 

£106 - £110 £ 21. 5. 0 

£111 - £115 £ 24. 9. 0 

£116 - £120 £ 27.16. 0 

£121 - £12 5 £ 31. 6. 0 

£126 - £130 £ 34.19. 0 

£131 - £135 £ 39. 7. 0 

£136 - £140 n 
& 43.19. 0 

£141 - £145 £ 48.16. 0 

£146 - or over £ 56.18. 0 

and 

In the High 
Court of 
Tanganyika.. 

No. 3-

Appellant1s 
Statement of 
Facts with 
Appendix "A" . 

(5) Letter 
Member for 
Lands and Mines 
to Ralli 
Brothers 
Limited, 

30th September, 
1950 
- continued. 
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In the Iii,gh 
Court of 
Tanganyika. 

No. 3. 

Appellant's 
Statement of 
Facts with 
Appendix "A" 

(6) Letter 
Department of 
Lands and Mines 
to Ralli 
Brothers 
Limited, 

26th October, 
1950. 

A P P E N D I X "A" 

DOCUMENT 6. 

Department of Lands & Mines, 
Dar-es-Salaam, 

Tanganyika Territory. 

Ref: No.LS/3006/6/13 26th October, 1950. 

Messrs. Ralli Brothers Limited, 
P.O. Box 92, 
DAR-ES-SALAAM. 

Gentlemen, 

1. I am directed to refer to my letter No. 18/ 
4043/8 of the 30th September 1950 regarding 
your application in connection with the dis-
posal of ex-enemy sisal estates, and to in-
form you that, on the advice of the Selection 
Committee, you have been selected as the fu-
ture tenant of the following estates 

Lanconi 
Mjesani 

T 1512 
T 1513 

2. Your application in respect of the other es-
tate for which you applied has, however, been 
unsuccessful. 

3. In accordance with the conditions of sale as 
set out in paragraph 3 of my letter under 
reference, I shall be grateful to receive your 
remittance representing 10f> of the premium 
after which a formal offer of a Right of Occu-
pancy will be addressed to you as soon as 
possible. The term of years in the Right of 
Occupancy will date from 1st January 1951". 

I am, Gentlemen, 

Your obedient servant, 

Sgd. 

MEMBER FOR LANDS AND MINES. 

10 

20 

30 

Note: Payment of the 10% referred to in paragraph 
3 above may be made to the Crown Agents for 
the Colonies, 4, Millbank, London, S.W.I. 
under advice to me of the date of payment. 
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A P P E N D I X "A" . 

DOCUMENT 1. 

Department of Lands and Mines, 
Dar-es-Salaam, 

Tanganyika Territory. 

20th December, 1950. 

Offer of a Right of Occupancy. 
The land Ordinance (Cap.!ES5 of the laws). 

H 3 . 
"To Ralli Estates Limited, 

10 P.O. Box 172, 
TANGA. 

Property: All that piece or parcel of land 
known as Lanconi and Mjesani situate in the 
District of Tanga formerly held under L .P . 
Lots 334A (Part) and 210 comprising in the 
whole 23,469 acres or thereabouts. 

Your application in respect of the above men-
tioned property has been approved and I am directed 
by His Excellency the Governor to offer you a 

20 Right of Occupancy over the said land subject to 
the terms and conditions herein contained and to 
the Special Conditions annexed hereto. 

2. This offer is subject to the said land referred 
to being found available on survey, the final de-
marcation of the boundaries being determined by 
Government. 

In the Iii,gh 
Court of 
Tanganyika. 

No. 3. 

Appellant's 
Statement of 
Pacts with 
Appendix "A" 

(7) Letter 
Department of 
Lands and Mine3 
to Ralli 
Estates Limited 

20th December, 
1950. 

If you accept this offer payment of the full 
purchase monies amounting to Shs. 9,832,000/- of 
which Shs. 8,992,920/- shall be deemed to be in 

30 respect of the said land, buildings, immovable 
machinery, fixtures and effects and Shs.839,080/-
shall be in respect of movable machinery, chattels, 
vehicles, and other effects capable of manual de-
livery and purchased by you, together with the 
first year's rent, fees for preparation and regis-
tration of title deeds, stamp duty and survey fees, 
when demanded, shall be made in the manner follow-
ing 

(i) As to Shs.6,340,000/- thereof payable as a 
40 premium as follows :-

(a) 10$ thereof amounting to Shs. 654,000/-
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In the Iii,gh 
Court of 
Tanganyika. 

Ho. 3. 

Appellant's 
Statement of 
Pacts with 
Appendix "A" 

(7) letter 
Department of 
lands and Mines 
to Ralli 
Estates limited 

20th December, 
1950 
- continued. 

already paid on allotment, receipt where-
of is hereby acknowledged. 

(b) 50% thereof amounting to Shs.3,170,000/-
already paid, receipt whereof is hereby 
acknowledged. 

(c) 40% thereof amounting to Shs.2,536 ,C00/-
due and payable on the 24th day of Jan-
uary, 1951. 

(ii) The balance of such purchase monies, amoun-
ting to Shs.3,492,000/- shall be paid by 10 
monthly instalments. A notice informing you 
of the amount of such instalment will be 
sent on or before the 15th day of each month. 
The first of such payment shall become due 
and payable on the 15th day of February, 
1951, and thereafter on the 15th day of each 
and every subsequent month, and shall be 
paid on or before the last day of each month. 
The amount of such monthly payments shall 
be assessed by reference to the tonnage of 20 
line sisal fibre produced on the said land 
and exported during the month preceding the 
dispatch of the notice hereinbefore mentioned. 
The tonnage exported shall be assessed by 
reference to the return made under the Sisal 
Industry Registration Rules, 1946. Provided 
always that the Governor shall have option, 
to be exercised at his sole discretion, to 
assess the said tonnage by reference to the 
tonnage of lone sisal fibre produced on the 30 
said land by reference to the monthly re-
turns submitted by you, under the Sisal In-
dustry Registration Rules, 1946. Such 
monthly payments shall be calculated on a 
sliding scale determined by the average of 
the monthly sales of all grades of line sisal 
fibre exported FOB from Tanga and Dar-es-
Salaam as set out in the return submitted by 
the Commissioner of Customs for the East 
African Territories to the Governor at the 40 
rate provided for in the Schedule hereto. 
The said monthly instalments shall be paid 
until such time as either the said balance 
of the purchase monies is paid or until the 
total fibre tonnage of 19,397 tons shall 
have been cut and accounted for, whichever 
shall first occur. The occupier agrees to 
pay interest at the rate of 5% per annum 
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10 

20 

50 

on cach and every monthly instalment remain-
ing unpaid after the last day of each and 
every month, as aforesaid, until the date 
of payment and to accept as final the fig-
ures of the monthly instalment as shown in 
the 3aid notice. 

( i ii ) Forthwith upon acceptance :-

(a) One Year's Rent amounting to Shs.47,000/-. 

(b) Fees payable for the preparation and 
Registration of title deeds amounting 
to Shs. 2,445/-. 

(c) Stamp Duty amounting to Shs.180,802/-. 

(iv) Within seven days of demands-

Survey Fees. 

(v) If you accept this offer the balance of the 
payments on account of the premium herein-
before mentioned, together with the balance 
of purchase monies payable by monthly in-
stalments in accordance with the Schedule 
hereto, may be paid at your option either 
to the Crown Agents for the Colonies, 4, 
Millbank, London, S .W.I , under advice to 
me of the date of payment, or direct to me 
at the Land Office, Dar-es-Salaam. 

(vi) This offer must be accepted by the 31st 
December, 1950, after which date it ceases 
to be valid. 

Should there be any default in making such 
payments or any of them this agreement for 
sale of a Right of Occupancy may be forth-
with annulled or revoked, in which event you 
will not be entitled to any refund of any 
sum already paid by you under this condition. 

SCHEDULE 

Rates at which Balance of Purchase Monies 

Average FOB Price 
of Line Sisal Fibre 

to be Calculated^ 

Amount Payable 
per ton 

40 
£ 70 - or under 

71 - £ 75 
76 - 80 

£ 1. 0. 0 
5.15. 0 
6.19. 0 

In the High 
Court of 
Tanganyika. 

No. 3 . 

Appellant'o 
Statement of 
Facts with 
Appendix "A" 

(7) Letter 
Department of 
Lands and Mines 
to Ralli 
Estates Limited, 

20th December, 
1950 
- continued. 
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In the Iii,gh 
Court of 
Tanganyika. 

SCHEDULE (Contd.) 

Average FOB Price 
of Line Sisal Fibre 

Amount Payable 
per ton 

Ho. 3 . £ 81 - £ 85 £ 8 . 3 . 0 
Ho. 3 . 

86 90 10.10. 0 
Appellant's 91 95 12.17. 0 
Statement of 96 100 15. 7 . 0 
Facts with 101 105 18. 4. 0 
Appendix "A" 106 110 21. 5. 0 

(7) Letter 
111 115 24. 9. 0 

(7) Letter 116 120 27.16. 0 
Department of 121 125 31. 6. 0 
Lands and Mines 126 130 34.19. 0 
to Ralli 131 135 39- 7 . 0 
Estates Limited, 136 140 43.19. 0 

20th December, 141 
146 

145 48.16. 
56.18. 

0 

1QRO 

141 
146 or over 

48.16. 
56.18. 0 

- continued, 
Special Conditions 

1. Terms 99 years commencing from the 3st January 
1951. 

2. The rent shall be payable yearly in advance and 
shall be subject to revision by the Governor after 
the expiration of twenty years from the date of 
commencement of this Right of Occupancy and shall 
be subject to revision or further revision after 
the expiration of every subsequent period of twen-
ty years throughout the Right of Occupancy or any 
extension or renewal thereof provided that such 
revision may take place within five years after 
the above-mentioned dates. 

3. The said land shall be used solely for agri-
cultural purposes and for purposes ancillary there-
to . 

4. The Occupier shall pay within seven days of 
the receipt of the demand for the same, the survey 
fees, and any balance due in respect of stamp duty 
and fees for the preparation and registration of 
title deeds. 'Failure to pay such amounts within 
the prescribed period will be held to constitute 
good cause for the revocation of this Right of Oc-
cupancy within the meaning of Section 10 of the 
Land Ordinance (Cap. 115 of the Laws). 

5. The Right of Occupancy is subject to the pro-
visions of the Land Ordinance (Cap.315 of the Laws) 
and the Land Regulations 1948 save that the opera-

10 

20 

30 

40 

tion of the following sections of the Regulations 
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is expressly excluded 6 ( l ) (a) , 6 (2) (3) and (f), 
6 (3) and 6 (4) . 

6. The Occupier hereby covenants :-

(a) to clear the said land of all tsetse bush 
within a period of five years from the 
date of commencement of the Right of Occu-
pancy and thereafter to keep the said land 
clear of all tsetse bush throughout the 
term of the Right of Occupancy. 

10 (b) to make adequate arrangements to the satis-
faction of the District Commissioner, Tanga, 
for drainage and disposal of waste products 
and effluent from any factory or factories 
which are now or may hereafter be erected 
on the said land. 

(c) to permit no fouling of the water in any 
river within or outside boundaries of the 
said land to occur as the result of any 
operations thereon. 

20 (d) to take all measures which may be necessary 
for the protection of the soil fertility 
and for the prevention of soil erosion on 
the said land and to cultivate the said 
land in such manner as not to cause soil 
erosion outside its boundaries as aforesaid 
and further to take any measures which may 
be required by the Director of Agriculture 
to achieve such objects,. 

(e) to make adequate arrangements for the hous-
30 ing of labour employed on the said land to 

the satisfaction of the Labour Commissioner 
and to comply with such instructions as may 
from time to time be issued by the said 
Labour Commissioner relating to the pro-
vision maintenance and improvement of such 
housing. 

7. No sub-division of the said land will be per-
mitted. 

8. No transfer or sub-lease of the said land or 
40 any part thereof during the first five years of the 

term hereby granted shall be approved by the Gover-
nor except in exceptional circumstances of which 
the Governor shall be the sole Judge. The occupa-
tion or working of the said land or any part there-
of by any person other than the occupiers or their 
employees or contractors (as such) shall be deemed 
to be sub-letfcing for the purposes of this condition. 

In the High 
Court of 
Tanganyika. 

No. 3. 

Appellant'a 
Statement of 
Facts with 
Appendix "A" 

(7) letter 
Department of 
Lands and lines 
to Ralli 
Estates Limited, 

20th December, 
1950 
- continued. 
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In the Iii,gh 
Court of 
Tanganyika. 

No. 3 . 

Appellant's 
Statement of 
Pacts with 
Appendix "A" 

(7) Letter 
Department of 
Lands and Mines 
to Ralli 
Estates Limited, 

20th December, 
1950 
- continued. 

9. This Right of Occupancy shall confer no water 
rights. 

10. The said land is believed and shall be taken 
to be herein correctly described. No error omis-
sion or misdescription of the said land shall in-
validate this Agreement nor be the subject of 
compensation by either party. 

Excision for Roads: There are excepted and 
reserved YouHTof tETSTlight of Oeeupancy s-

(a) All existing bridges roads and highways 10 
in public use crossing the said land. 

(b) Any existing road gang camps used in con-
nection with the surveying, construction 
or maintenance of such roads and highways. 

12. Pailure to comply with any of the terms and 
conditions herein contained will be deemed to con-
stitute good cause for revocation of this Right of 
Occupancy. 

DATED 20th December 1950. 

(Signed) J. Kennedy, 20 

Ag. Land Officer. 

Ralli Estates Limited hereby accept a Right 
of Occupancy over the said Land referred to in the 
foregoing Offer and in the special Conditions an-
nexed hereto. 

DATED this 31st day of December 1950. 

THE COMMON SEAL of RALLI) ^ ^ ™ A T -
ESTATES LIMITED was here-) ^ f r r 
unto affixed in the pres-) 

enee of ) Jjimii^u. 5 Q 

M.A. Carson J 
G-.C. Priest ) 

Directors. 



23. 

No. 4-. 

STATEMENT OP PACTS OP COMMISSIONER: OP INCOME TAX 
RE ASSESSMENT NO. 13500. 

In the Iii,gh 
Court of 
Tanganyika. 

IN HER MAJESTY'S HIGH COURT OP TANGANYIKA 
AT DAR-ES-SAIAAM 

MISCELLANEOUS CIVIL APPEAL NO. 19 of 1955 

RALLI ESTATES LIMITED Appellant 

versus 

THE COMMISSIONER OP INCOME TAX Respondent 

10 ' STATEMENT OP FACTS OP COMMISSIONER. OF INCOME TAX 

The Appellant appeals against Assessment No. 
13500 for the year of income 1952 in so far as the 
sum of £80,274 paid by the Appellant to the Govern-
ment of Tanganyika has not been allowed as a deduc-
tion in computing the income of the Appellant for 
the said year of income 1952. 

2. The Appellant purchased from the Government 
of Tanganyika a group of estates, referred to in 
the Statement of Pacts of the Appellant and in 

20 this Statement of Pacts as the Ralli Estates, with 
effect from the 1st January, 1951, under an offer 
of a Right of Occupancy set out as Document 7 of 
Appendix A of the Appellant's Statement of Eacts. 

3. The purchase price of the said Ralli Estates 
was the sum of £491,600 of which £449,646 was re-
lated to immovable property and £41,954 to move-
able property. The said division of the purchase 
price was made for the purpose of assessing stamp 
duty. 

30 4. The said purchase price was determined by the 
Government of Tanganyika on the basis of the esti-
mated profit, capitalised over a period, on the op-
timum annual output of line fibre, from which es-
timated profit was deducted the estimated cost of 
bringing the production of the estates to its 
optimum level of output. The Ralli Estates had 
previously been ex-enemy estates and the same basis 
was utilised in arriving at the purchase price of 
all such estates. 

No. 4 . 

Statement of 
Pacts of 
Commissioner' 
of Income Tax 
re Assessment 
No. 13500. 

16th May, 1956. 

40 5. In the case of the sale of large ex-enemy 
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In the Iii,gh 
Court of 
Tanganyika. 

Ho. 4. 

Statement of 
Facts of 
Commissioner 
of Income Tax 
re Assessment 
Ho. 13500. 

16th May, 1956 
- continued. 

estates, of which the Ralli Estates was one, it was 
considered preferable by the Government of Tangan-
yika not to demand payment of the whole purchase 
price outright and thus it was decided to divide 
the purchase price into two parts. The first part 
was to be payable at or about the time of the pur-
chase in three instalments spread over a period 
of about 90 days. The second part was to be pay-
able by monthly instalments starting on the 15th 
of the month following the first month of the pur- 10 
chase and computed by reference to fibre produced 
during each preceding month. Having regard to the 
basis on which the purchase price was arrived at, 
and in order to avoid possible over-capitalisation 
should the price of sisal fall appreciably, a for-
mula was provided which, in the event of an appre-
ciable fall in the price of sisal, would reduce 
the amount of the purchase price by limiting the 
instalments to payments on a specified tonnage of 
fibre. 
6. The first part of the said purchase price was 20 
referred to in the documents annexed to the Appel-
lant's Statement of Facts as the premium. The 
second part of the said purchase price was, in 
certain documents, referred to as royalty but as 
appears from Document 5 of Appendix A to the Ap-
pellant's Statement of Facts, was clearly stated 
to be the remaining part of the purchase price. 
The said second part of the purchase price is re-
ferred to as the balance of purchase moneys in 
Document 7 of Appendix A to the Appellant's State- 30 
ment of Facts. 

7. In accordance with the general position set 
out in paragraphs 4, 5 and 6 above, the said pur-
chase price £491,600 was divided into £317,000 
premium (which said amount was paid in three in-
stalments at or about the time of the purchase) 
and £174,600, the balance of the purchase price 
which said amount was paid as to £94,326 by monthly 
instalments in 1951 and as to £80,274 by monthly 
instalments in 1952. It is this said amount of 
£80,274 which the Appellant is seeking in this ap-
peal to have allowed as a deduction in computing 
the income of the Appellant for the said year of 
income 1952. 

40 

8. The said sale never took place on the basis 
that part of the purchase price related to capital 
assets and part to stock in trade with the mature 
and immature sisal plants being regarded as stock 
in trade. 
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9. As at 31st December, 1950, that is the day be-
fore the purchase of the Ralli Estates took effect, 
the expenditure incurred on the said estates on 
clearing and planting with semi-permanent crops 
was £155,761. The Appellant elected under para-
graph 29 of the Second Schedule to the East African 
Income Tax (Management) Act, 1952, that such expen-
diture and any similar expenditure shall be deduc-
ted in accordance with the provisions of paragraph 

10 30 of the said Second Schedule and this has ac-
cordingly been done. 

DATED this 16th day of May, 1956. 

(Sgd.) C.D. NETO0LD, 

LEGAL SECRETARY, 
EAST AFRICA HIGH COMMISSION 
(Advocate for the Respondent) 

Piled by:-
C.D. NEY/BOLD, 

The Legal Secretary, 
20 East Africa High Commission, 

Barclays Bank Building, 
P.O. Box 601, 

Nairobi. 

PILED thif 22nd day of June, 1956. 

(Sgd.) V. CONTRACTOR, 
Court Clerk. 

In the Iii,gh 
Court of 
Tanganyika. 

No. 4-

Statement of 
Pacts of 
Commissioner 
of Income Tax 
re Assessment 
No. 13500. 

16th May, 1956 
- continued. 

30 

No. 5-

NOTICE OP REFUSAL RE ASSESSMENT NO. 28435-

Registered Post 

EAST AFRICAN INCOME TAX DEPARTMENT 

Form No. I . T . 23, 

Please quote: 
File No. T.2763 
in any communication 
regarding this form. 

NOT ICE OF REFUSAL 

(Sections 77 and 78 of the East African 
(Management) Act, 1952) 

Assessment No.28435 

No. 5. 

Notice of 
Refusal re 
Assessment 
No. 28435. 

15th July, 1955, 

INCOME TAX - YEAR OF INCOME 1951 
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In the High Regional Commissioner of Income Tax, 
Court of Private Bag, 
Tanganyika. Dar.~es~Salaam. 

15th July, 1955. 

To:-
Notiee of Ralli Estates Ltd., 
Refusal re P.O. Box 409, 
Assessment TANGA. 
No. 28455. 

15th July, 1955 S i r > 

- continued. With reference to your objection to the as-
sessment made upon you for the Year of Income 1951 10 
I hereby give you notice that I am not prepared to 
amend the assessment. 

You are entitled -

(a) to appeal to the Local Committee on giving 
me notice in writing within 30 days of 
the date of this notice; or 

(b) to appeal to a Judge on giving me notice 
in writing within 60 days of the date of 
this notice. 

Such notice cannot be accepted after 20 
30 days or 60 days as the case may be, 
unless you are able to satisfy the Local 
Committee or the Judge that you were pre-
vented from giving due notice owing to 
absence from the Protectorate, sickness, 
or other reasonable cause. In the event 
of an appeal to a Judge, you are also re-
quired to present a Memorandum of Appeal 
to the Court within 60 days after service 
of this notice. 30 

If no appeal is made the tax assessed, amoun-
ting to Shs.1,148,460/- is payable on or before 
the 15th September, 1955 and if payment is not 
made by that date a penalty of 20 per cent will be ' 
added. 

Will you kindly attach the remittance slip 
when making payment. 

I am, Sir, 

Your obedient Servant, 

(Sgd.) P.M. POWLES. 40 

p.p. REGIONAL COMMISSIONER OP INCOME TAX. 
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Wo. 6. 

MEMORANDUM OF APPEAL RE ASSESSMENT WO. 28435 

IN HER MAJESTY'S HIGH COURT OF TANGANYIKA 

AT PAR ES SALAAM 

MISCELLANEOUS CIVIL APPEAL NO. 20 of 1955 

RALLI ESTATES LIMITED Appellant 

versus 

THE COMMISSIONER OF INCOME TAX 

MEMORANDUM OF APPEAL 

Respondent 

In the Iii,gh 
Court of 
Tanganyika. 

No. 6 . 

10 The Appellant above-named, being aggrieved by 
Notice of Refusal dated 15/7/1955 issued on behalf 
of the Respondent in relation to Assessment No. 
28435 for the Year of Inccme 1951 made upon the 
Appellant by the Respondent, appeals to this Hon-
ourable Court against the said Assessment on the 
following grounds:-

1. That said assessment which purports to dis-
allow as a deduction and consequently to 
charge the Appellant with tax in respect of an 

20 amount of £94,326 paid to the Government of 
the Trust Territory of Tanganyika, (hereinaf-
ter referred to as "the Government"), is wrong 
in principle, bad in law and not in accordance 
with the relevant statutory provisions in. that:-

(a) The said payment constituted outgoings and 
expenses wholly and exclusively incurred 
by the Appellant in the production of the 
Appellant's income for the Year of Income 
1951, and should accordingly be allowed 

30 as a deduction for the purpose of ascer-
taining the Appellant's total income for 
1951, under the provisions of Section 14 
of the East African Income Tax (Management) 
Act, 19525 

(b) In the alternative the said payment to 
Government was paid as a royalty in ac-
cordance with the particulars of certain 
Sisal Estates advertised on behalf of 
Government on various dates in 1950, and 

40 should accordingly as a revenue payment 

Memorandum of 
Appeal re 
Assessment No, 
28435. 

11th October, 
1955. 
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In the High 
Court of 
Tanganyika. 

Ho. 6. 

Memorandum of 
Appeal re 
Assessment Ho. 

•28455. 

11th October, 
1955 
- continued. 

be allowed as a deduction from income as 
aforesaid. 

(c) In the alternative the said payment to 
Government was part of the value fixed by 
Government of the wasting stock-in-trade 
on the said Sisal Estates at 1st January, 
1951, of Mature and Immature Sisal Plants 
for conversion into Sisal Fibre and Tow 
for sale, and should accordingly be al-
lowed as a deduction from income as afore- 10 
said. 

(d) In the alternative the said payment to 
Government represented part of the cost to 
the Appellant Company of stock-in-trade 
of its business and should accordingly be 
allowed as a deduction from income as 
aforesaid. 

(e) In the alternative the said payment to 
Government, together with the sum of 
£155,761 also paid to Government was part 20 
of the value placed by Government on the 
mature and immature Sisal on the Mjesani 
and lanconi Estates and adjacent land at 
1st January, 1951 and should be written-
off in accordance with the election de-
clared by the Company under Section 29 of 
Part IV, Second Schedule to the East 
African Income Tax (Management) Act, 1952. 

2. That the Respondent wrongfully refused to make 
a deduction from the said Assessment of the 30 
said sum of £94,326 or any part thereof, and 
has wrongfully refused to grant any relief in 
respect of the said sum. 

3. Pursuant to Rule 5 of the Income Tax (Appeal 
to the Tanganyika High Court) Rules, 1955, the 
Appellant attaches 

(a) A copy of the said Hotice cf Refusal marked 
Appendix 1. 

(b) A Statement of Facts marked Appendix 2. 

4 . By letter Reference 92,10l/l/28 dated 11th 40 
August, 1955, the Respondent has stated that 
the last date of appeal to this Court, as 
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10 

signified in the said Notice of Refusal, has 
been extended to 15th October, 1955. 

WHEREFORE THE APPELLANT PRAYS that the said 
Assessment may be annulled or that such order may 
be made as to this Honourable Court seems meet, 
and for the costs of this Appeal. 

DATED at Nairobi this 11th day of October, 
1955. 

Filed bys-

(Sgd.) K. BECHGAARD, 

ADVOCATE FOR APPELLANT, 

In the High 
Court of 
Tanganyika. 

No. 6 . 

Memorandum of 
Appeal re 
Assessment No, 
28435. 

11th October, 
1955 • 
- continued. 

No. 7 . 

APPELLANT'S STATEMENT OF FACTS AND APPENDIX "A" 

RE ASSESSMENT NO. 28435 

(The same as Document No. 3) 

No. 7 . 

Appellant's 
Statement of 
Facts and 
Appendix "A" 
re Assessment 
No. 28435. 

11th October, 
1955. 

20 

No. 8 . 

STATEMENT OF FACTS OF COMMISSIONER; OF INCOME TAX 
RE ASSESSMENT NO. 28435 

IN HER MAJESTY'S HIGH COURT OF TANGANYIKA 
AT DAR ES SALAAM 

MISCELLANEOUS CIVIL APPEAL NO.20 of 1955 

RALLI ESTATES LIMITED 

versus 

THE COMMISSIONER OF INCOME TAX 

Appellant 

30 

Respondent 

STATEMENT OF FACTS OF COMMISSIONER OF INCOME TAX 

The Appellant appeals against Assessment No. 
28435 for the year of Income 1951 in so far as the 
sum of £94,326 paid by the Appellant to the Govern-
ment of Tanganyika has not been allowed as a deduc-
tion in computing the income of the Appellant for 
the said year of Income 1951. 

No. 8. 

Statement of 
Facts of 
Commissioner, 
of Income Tax 
re Assessment 
No. 28435. 

16th May, 1956 
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In the Iii,gh 
Court of 
Tanganyika. 

Ho. 8 . 

Statement of 
Pacts of 
Commissioner 
of Income Tax 
re Assessment 
No. 28435. 

16th May, 1956 
- continued. 

2. The Appellant purchased from the Government 
of Tanganyika a group of estates, referred to in 
the Statement of Pacts of the Appellant and in 
this Statement of Pacts as the Ralli Estates, with 
effect from the 1st January, 1951, under an offer 
of a Right of Occupancy set out as Document 7 of 
Appendix A of the Appellant's Statement of Pacts. 

3 . The purchase price of the said Ralli Estates 
was the sum of £491,600 of which £449,646 was re-
lated to immoveable property and £41,954 to move-
able property. The said division of the purchase 
price was made for the purpose of assessing stamp 
duty. 

4. The said purchase price was determined by the 
Government of Tanganyika on the basis of the esti-
mated profit, capitalised over a period, on the 
optimum annual output of line fibre, from which 
estimated profit was deducted the estimated cost 
of bringing the production of the estates to its 
optimum level of output. The Ralli Estates had 
previously been ex-enemy estates and the same basis 
was utilised in arriving at the purchase price of 
all such estates. 

10 

20 

5. In the case of the sale of large ex-enemy es-
tates, of which the Ralli Estates was one, it was 
considered preferable by the Government of Tangan-
yika not to demand payment of the whole purchase 
price outright and thus it was decided to divide 
the purchase price into two parts. The first part 
was to be payable at or about the time of the 30 
purchase in three instalments spread over a period 
of about 90 days. The second part was to be pay-
able by monthly instalments starting on the 15th 
of the month following the first month of the pur-
chase, computed by reference to fibre produced 
during each preceding month. Having regard to tie 
basis on which the purchase price was arrived at, 
and in order to avoid possible over-capitalisation 
should the price of sisal fall appreciably, a for-
mula was provided which, in the event of an appre- 40 
ciable fall in the price of sisal, would reduce the 
amount of the purchase price by limiting the in-
stalments to payments on a specified tonnage of 
fibre. 

6. The first part of the said purchase price was 
referred to in the documents annexed to the Appel-
lant's Statement of Pacts as the premium. The 
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second part of the said purchase price wa3, in 
certain documents, referred to as royalty but as 
appears from Document 5 of Appendix A to the Ap-
pellant's Statement of Pacts, was clearly stated 
to be the remaining part of the purchase price. 
The said second part of the purchase price is re-
ferred to as the balance of purchase moneys in 
Document 7 of Appendix A to the Appellant'3 State-
ment of Pact3. 

10 7. In accordance with the general position set 
out in paragraphs 4, 5 and 6 above, the said pur-
chase price £491)600 was divided into £317>000 
premium (which said amount 'was paid in three in-
stalments at or about the time of the purchase) and 
£174,600, the balance of the purchase price which 
said amount was paid as to £94,326 by monthly in-
stalments in 1951 and as to £80,274 by monthly in-
stalments in 1952. It is this said amount of 
£94,326 which the Appellart is seeking in this 

20 appeal to have allowed as a deduction in computing 
the income of the Appellant for the said year of 
Income 1951. 

8. The said sale never took place on the basis 
that part of the purchase price related to capital 
assets and part to stock in trade with the mature 
and immature sisal plants being regarded as stock 
in trade. 

9. As at 31st December, 1950, that is the day 
before the purchase of the Ralli Estates took ef-

30 feet, the expenditure incurred on the said Estates 
on clearing and planting with semi-permanent crops 
was £155,761. The Appellant elected under para-
graph 29 of the Second Schedule to the East African 
Income Tax (Management) Act, 1952, that such expen-
diture and any similar expenditure idialLbe deducted 
in accordance with the provisions of paragraph 30 
of the said Second Schedule and this has accordingly 
been done. 

DATED at Nairobi this 16th day of May, 1956. 

40 (Sgd.) C.D. NEWBOID, 

LEGAL SECRETARY, 

EAST AFRICA HIGH COMISSION, 

(Advocate for the Respondent). 

In the Iii,gh 
Court of 
Tanganyika. 

No. 8. 

Statement of 
Facts of 
Commissioner 
of Income Tax 
re Assessment 
No. 28435-

16th May, 1956 
- continued. 
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In the Iii,gh 
Court of 
Tanganyika. 

No. 8 . 

Statement of 
Facts of 
Commissioner 
of Income Tax 
re Assessment 
No. 28435. 

16th May, 1956 
- continued. 

No. 9 . 

Notes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, 1956. 

Filed by s-

C.D. NEWBOLD, 
The Legal Secretary, 

E .A. High Commission, 
Barclays Bank Building, 

Queensway, 
P.O. Box 601, 

Nairobi. 

Filed this 22nd day of June, 1956. 

(Sgd.) V. CONTRACTOR, 10 

COURT CLERK. 

No. 9-

NOTES OF MR. JUSTICE CRAWSHAW 

IN HER MAJESTY'S HIGH COURT OF TANGANYIKA 
AT DAR-E S-SALAAM. 

MISCELLANEOUS CIVIL APPEAL NO. 19 of 1955 

RALLI ESTATES LIMITED 

versus 

THE COMMISSIONER OF INCOME TAX 

10.12.56. Borneman with Bechgaard for Appellant 20 
Co. 
Newbold with Samuel for Respondent 
Appeals Nos. 19 and 20 consolidated. 

Borneman: The position in both appeals are iden-
tical. 

I . T . is tax on income - i . e . 
in trade, not the gross income. 

U.K. Act is worded differently fromE.A. 
Act, but it has been held here that effect is 
similar. 30 

Refers s. 14. E .A . I .T . (M) Ord. 
" s. 15 (e) « 

Quadre whether expenses concerned were 
incurred in cause of carrying on sisal business 
e.g. money paid for user of assets - e.g. for use 
of machinery| this is not capital. Royalty is user 
of rights. 
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Submits instant case the money was paid 
for user. Test in whether according to ordinary 
principles of commercial accounting money would be 
capital payment or not. 2nd principle is, what-
ever words are and describe transaction, test is 
what was meant - what in fact money was paid for; 
Court must enquire into this. 

I .T . Act is a commercial Act, and Court 
should not allow a mere playing with words by Crown. 

10 Instant transaction 

(a) represented value of unexhausted 
improvements. 

(b) Royalty on amount of sisal produced 
and price. 

Premium is capital charge and is not 
asked for a3 deduction. 

Royalty is an income, and the whole of 
the sums claimed is royalty. 

(c) Rent. This is of course allowable. 

20 The sums involved were at first referred 
to as royalty, and it was only after certain pay-
ments of premium had been made that phrase "pur-
chase money" used. But consideration was the same 
throughout and still geared to revenue of royalty. 
By altering the wording, the position Is not altered, 
and Court must go behind them. 

Question is, what in fact were monies 
paid for? Submits changeable to revenue, whether 
called royalty or otherwise. 

30 Puts in agreed bundle of documents. 

Ralli Bros, earlier managed the proper-
ties for C.E.P. 

Refers f . 2 . Freehold to go. Right of 
Occ. and premium for unexhausted improvements. 
This doc. was 1943. 

f . 3 . Government tell Sisal Board the 
basis of disposal. 

f . 4 . Public notice for offers. Selec-
tion Centre will decide. Payments will include 

40 Royalty. 

f . 5 . Foreword to catalogue prepared by 
lands & Mines Department. Shows that Royalties 
were long accepted practice. 

In the Iii,gh 
Court of 
Tanganyika. 

No. 9. 

Notes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, 1956 
- continued. 
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In the Iii,gh 
Court of 
Tanganyika. 

Ho. 9. 

Hotes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, 1956 
- continued. 

7. Royalty is here geared to user of a 
right and comes under revenue head. 

Appts. Offer was based on published 
conditions. 

p.17 - Most vital document. Appts. claim 
is based on this letter which determines nature of 
payments. Figures shown at part of page have never 
changed. 

18. - £6,000 premium paid not claimed as 
rent as position not sufficiently certain. Refun- 10 
ded as capital payment. It has all characteristics 
of revenue payment. It varies according to price 
of sisal. It rises and falls with changes of the 
business. Whereas premium has to be paid, royalty 
need not - i . e . if no sisal produced, tho' then 
perhaps other penalties might be incurred. The 

of royalties has never subsequently 
changed. 

19. - letter is geared to Document 5 
and refers to it, and follows Appts. application 20 
to Centre; M. Carson, chairman of Appellant co. 
appeared before Centre. 

letter is acceptance on stated terms and 
even demand for payment on those terms. Payment 
was made thereupon, and before issue of next docu-
ment . 

This letter and the 1st payment really 
ended the matter. In the 50% was paid, also 
on terms of earlier letter. At this stage any way 
royalty charging revenue. 30 

20. An.astonishing document. Service 
to labels. Whatever ends used, , same as in 
letter of 30th September, same payments etc. etc. 

Only difference is use of words "bal-
ance of purchase price" for "royalty". Matter of 
words only. 

Figures on p.20 are same as at part of 
p.17. Only difference is additional breakdown of 
total figure into immoveable and moveable property. 

22. Royalty the same as p.18. 40 

25. Date 1954 is merely due to delays 
such as survey. 

28. letters do not affect issue. 
In cause of growing pains under new system. 
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Quantity of "royalty" or "monthly payments" 
(whichever one likos to call it) is dependent on 2 
imponderable factors - amount of sisal produced 
and market price. If price dropped sufficiently, 
uneconomic to produce and no sisal and no royalty. 
In fact prices and whole paid off in 2 
years. 

On 31st December 1950 there was no 
on estates, any mature and immature plants. 

37. "Royalty payment". 

"Premium 317, on capitalised in normal 
accounting manner". 

40. "Royalty paid". 

41. " - " 

Accounts treat Royalty as revenue item 
and is in accordance with normal accounting prac-
tise. 

Transacted 

Grant of Right of Occupancy over public lands 
deemed 

Sale of unexhausted improvements on land in-
cluded in Right of Occupancy for premium represen-
ting value of improvements on land to incoming 

Royalty on production of incalculable tonnage 
of fibre subject to royalty ceasing if royalty 
payments aggregate 19,174. 

The £174,600 is allowable under s.14 as ex-
pense wholly and exclusively incurred. Comparable 
to rent, not capital. 

These are any of 4 grounds of appeals, but rules 
on 1 (a) , (b) and in alternative only (d). 

(a) and (b) are combined. 

(a) and (b):- (i) sums are truly royalties. 

( i i ) May 
made for right of 
trader did not hold. 

monthly payments are 
potential of land which 

Precised comparable to payments for user 
of machinery etc. 

( i i i ) Even if payments were purchase 
money, they were still income nature. 

(iv) Monthly payments were such as, in 
accordance with commercial practice revenue payments. 

In the Iii,gh 
Court of 
Tanganyika. 

No. 9-

Notes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, 1956 
- continued. 



In the Iii,gh 
Court of 
Tanganyika. 

Ho. 9-

Notes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, 1956 
- continued. 

36. 

Authorities. 

It must at all crics, to see 
what payment really is. 

Periodical payments for user of assets 
is revenue expenditure. 

Refers Reports of Tax Cases 1913 - 21 
p.310, Wm. J. Jones v. Commissioner of Income 
Revenue. 

(1920) 11 DB. 711. 

"Further Royalty is 
in instant case. 

to royalty 

Adjourned to 2 p.m. 

Refers No. 22 on list. New agreement 
drawn to improve their tax position. 

Refers jointly to the following cases:-
No. 10. p. 92/3. Ramsey 

Bechgaard: 

Hogarth: 

98 

No. 13. 
action". 

2nd para. 

p. 133 "real substance cf trans-

No. 19 Appears to be contradictory to 
Dedgard, but shows that principle is for 
Court to go into circumstances of early 
case and decide nature of transaction. 

Bottom 498 

499 Royalty instant case became 
payable month by month as in Hogarth. 

Ledgard and Ramsey referred to. 
Bottom p.502, Crown is seeking to put 
different interpretation in instant 
agreement to what parties did. 

Refers No.3 Rustproof Metal Windows. 
Result of case does not matter, only 
firm - not facts. 

p.456 ref. In instant case the 
user is user of growing crop only. Ap-
pellant has only a Right of Occupancy 
or right to enter and occupy, not a 
title to the land. 

p. 459/60 

The following cases illustrate that if sum is 
paid for Right of user almost insistably it will 
be income. 
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10 

20 

30 

Constantinesco. No. 
of lords. 

5 - Court of Appeal not House 

lesanther 
Bros.ltd. 
Nethersale 

Stanton: 

p.739. Instant case, property in 
land remained in Government. The user 
v;as for use of the land - sisal potential. 

No. 4 User indicates revenue. 

No. 2 Facts not important Prin-
ciple of 'user'. 

No. 13 User by reference to quality 
and price. 

May whether royalty or not the sum 
claimed is of reversed nature as illustrated by 
following cases 

Mackintosh No.18 Not "a purchase by instal-
ments", nor was Inst. case. Very 
similar. User went on though 
payments stopped. 

26. 

Court as before. 

No.26 Pinal para, look to substance of 
transaction - does not matter what it is 
called. 

No. 6 Premium and Royalty. 

3rd para. 

Property may be sold part in sum 
and part in royalty!" 

p.40. 

Court can look outside contract 
for one purpose only and that is 
to see what the transaction 
really is. 

p. 186 

187 - 2 para. 

188 - " . . . . can you spell out 
tt 

Ogden 

11.12.56. 

Ogden: 

Racecourse No.27 
Betting 
Control 
Board. 

In the High 
Court of 
Tanganyika. 

No. 9. 

Notes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, 1956 
- continued. 

30 

Alternatively, and only in the alternative if 

transaction held to be a sale of grow-
ing crop. 

Cost of stock in trade is allowable de-
duction. Sisal plants was the stock in 
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In the Iii,gh 
Court of 
Tanganyika. 

No. 9-

Notes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, 1956 
- continued. 

Re-examined 

Exhibit 'A ' . 

trade. This argument would not be ad-
vanced in U.K. as crops form part of 
land. 

In T.T. Right of Occupancy gives no 
title to land. 

Mohanlal Hargovind No. 7. Purchase of stock in 
trade. Bundle of documents put in by 
Court. 

Appellants called:- Murray Alexander Carson; 
Have been in employment of Ralli Bros, since 1923. 

xxd. Newbold: The commission paid to Ralli 
Bros? ltd. up to end of 1950 was not royalty. Page 
5 is misleading as we were not lessees. I was 
aware of short term leases to other Companies and 
that royalties were payable thereon. 

M.f.24 we acquired unexhausted improve-
ments and a Right of Occupancy. Considerable ne-
gotiations were carried on for a long time on 
document 7 because of the unexpected "special con-
dition". The Company's acceptance was registered 
by Government before end 1950, and we accepted in 
anticipation of our difficulties being cleared up. 
I did not know how the £174,000 was arrived at, or 
the 19,000 tons. The words "potential production" 
appear f . 3 . I think the estimate of 19,000 tons 
was a very fair one; it was based on mature and 
immature sisal on the estates at that time. I con-
sidered we were to pay for unexhaustive improve-
ments and royalty. 

Column "capital value" f . 17 . I regarded 
as fixed and circulating capital. Premium and 
Royalty columns add up to capital value column. 
"Balance due on Royalty" was royalty on sisal po-
tential. 

P.28, cl. 3, "Purchase moneys" 
garded as premium and royalty. 

I knew that in respect of some of the 
small estates the consideration was by payment of 
one fixed figure; it was not with working out sisal 
potential. I would not accept it that the policy 
of Government was to assist over-capitalisation by 
splitting up the payment in respect of larger es-
tates . 

Document showing monthly return put in 
as Exhibit 'A ' . (N.B. Note options set out on p. 
21) . Mr. lock fixed sisal potentials - a man of 

re-

10 

20 

30 

40 
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great experience and we all accepted his assessment, 
(land settlement Pamphlet No.4 put as Exhibit 'B ' ) 
In signing p.24 I had in mind the good faith which 
has always existed between the sisal industry and 
Government. 

Respondents witness called by consent at this stage. 

William Wood; - . X'tian, sworn: 

Secretary of Committee formed to value 
estates and allocate them. 

(Newbold asks witness what was Govern-
ment's policy. Borneman objects. Ruled a3 in-
admissible on grounds of irrelevancy as are ques-
tions on paragraphs 4 and 5 of Respondents' State-
ment of Pacts. Such evidence, not being matters 
communicated to other interested parties would 
carry the case no further. Mr. Newbold asks if 
to be recorded that in particular he misled the 
witness to say how the figure of £174,000 was ar-
rived at by his committee). 

No questions. Witness stands down. 

Appellants' 2nd witness: 
X'tian, sworn: 

Appellants' 5rd witness: 
son -

- Hector Watkins 

John Stansbury William-

X'tian, sworn: Chartered a /c . Nairobi, with Cas-
pers Bros. Partner since 1948. In November 1950 
registered. A/c . Ralli Estates ltd. 1951 produced 
a/cs. to end August 1951, pages 37 to 41 were a/cs. 
produced by our firm. Document 7 was produced to 
me when preparing the a/cs. . I thought the 
3,492,000/- was correctly charged to revenue and 
not to capital and it is so charged on p.37. I 
thought it correct because it was charged on sale 
of sisal. In my opinion could not be capitalised. 
No fixed assets could be from production 
charges. No tangible asses produced. 

Xxd. I took view it was a revenue payment. 

Re-xd. If I had been told it was capital payment I 
would probably have qualified the report by adding 
a note on our views. 

Close of case for Appellant. 

Adjourned to 2.15 

(Signed) E.D.W. Crawshaw, 
JUDGE. 

In the Iii,gh 
Court of 
Tanganyika. 

No. 9. 

Notes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, 1956 
- continued. 
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In the Iii,gh 
Court of 
Tanganyika. 

Ho. 9. 

Notes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, 1956 
- continued. 

N e w b o l d O n l y 2 grounds of appeal:-

(1) Revenue payment deductable 
under Section 14. 

(2) Cost of stock. 

Y/as payment in fact revenue or capital. Not 
easy to determine in many cases, as shown by the 
many cases. In this particular respect U.K. law 
has some common principles as S.A. 

Before beginning of s . l4 ( l ) . In head someone 
could include capital expenditure, but in practice 
held not to. Any v/ay Section 15 (c) 

Cases cited are only useful for extracting 
principle as to what is capital and what is revenue 
expenditure - facts immaterial. 

10 T.C.192 " bringing into existence 

Varnden Beg 
Ltd. 

Staw Bardel 
Cramel Co., 
Ltd. 

an enduring asses, 

19 T.C.413 " whole structure of Ap-
pellants profit-making 

35 T.C.459 
471 

business 

the means of getting 
the gravel and making 
it " 

Raulatt 9. "Tree is capital, fruit is income" 
(reference not at present to hand). 

Not clear why the £174,600 should be as income 
as against the remaining sum. Total paid was 
£485,600. 

Appellant says: 

(a) Truly Royalty 

Submits the payment bears no resemblance 
to Royalty, which is payment for user - e.g. of 
patent. 

(b) Right of user of sisal potential. 

Y/hat is a sisal potential? If it exists 
how can it be 'used'. What was purchased was an 
'estate' in sense used by Carson, and a Right of 
Occ. Right of Occupancy is in many respects like 
a lease, which can be sold. The Right of Occupancy 
contains condition as to sub-lease. 

Sisal does not to j it is consumed 
by tenant. Transaction v/as a sale, and a sale is , 
except in exceptional cases a capital payment. To 

10 

20 

30 

40 
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by Appellant to 

avoid this Appellant has introduced 'sisal poten-
tial ' . 

Only document setting out full conditions is 
document 7 of 20/12/50, accepted under seal. Sec-
tions 91 and 92 of Indian .Evidence Act prohibits 
other evidence of transaction. Nevertheless, tak-
ing all the agreed documents, the transaction is 
one of sale. Document 3 says 'purchase'. 

Page 6 - Method of Disposal - "for sale", and 
10 "valuation". 

Page 7 "premium and royalty". Royalty is as-
sociated with leaf potential only is in respect of 
time of payment, not value. Only evidence as to 
how the £174,600 is made up is in offer of 20/12/56. 

p. 11 6 (a) "purchase". 

p. 14 is document attached 
questionnaire. 

p. 16 (5) "ownership'-. 

17 (3) "purchase". 

20 (2) "capital value". 

Manner of payment is split, but the nature of 
the different payments is the same, irrespective 
of tag given to it of 'Royalty'. All estates, large 
and small, are given a total "capital value". 

Total Royalty was payable; it was only a 
question of the time it would take based on quan-
tity and price. 

The only true document is 7, as it contains 
all conditions. Unsafe to reply on earlier docu-

30 ments, as changes may occur in meanwhile. Division 
into moveables and immoveables was for purpose 
of stamp duty and the £174,600 is described as 
"Balance of purchase monies". If price of sisal 
kept low then Government might only get £19,397 of 
the £174,600; this was to prevent over-capitalisa-
tion. 

Whether "expected F.O.B. Tanga" might not re-
fer to export from other estates also. 

P. 28 CI. 3 "purchase monies". 

40 P. 31. This letter is reply to Appellants, 
complaints seems to end the dispute; 

P.47 - "sold" 

In the Iii,gh 
Court of 
Tanganyika. 

No. 9. 

Notes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, '1956 
- continued. 
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In the Iii,gh 
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Tanganyika. 

No. 9. 

Notes of 
Mr. Justice 
Crawshaw. 

10th to 12th 
December, 1956 
- continued. 

(c) 3rd ground appeal - "Income nature". 
Merely to say it is "income nature" gets one on a 
further. 

(d) Commercial agency. 

The witness has merely pre-judged the 
issue which is for the Court to decide. 

Submits: Transaction was to bring into being an 
asset-~by purchase and for re-sale. The assets 
were of enduring advantage to Appellant. 

Does not loose capital nature merely by pay-
ment by instalments. Method and time payment is 
immaterial. 

Adjourned to 12/12/56. 

12.12.56. Court as before. 

Newbold contd. Assets, though of differing na-
ture, were taken as a whole. 

Refers: No. 16 on list. 

p. 312 "By CI. 2 of the Industries" 

Case x. is similar to instant one. 

"Further Royalty" has no counterpart 
in instant case. 

p. 313 (5) " It was agreed . . . " 

In letters both of the 20th December and 20th 
September it is clear that total sum is capital. 

No question of any share in profits of the 
business in instant case. 

though In both cases "a sum certain" 
price (never a quarter) might be paid if 
sisal low. In fact amount paid off after 
tion of about 6,000 tons only. 

lesser 
price of 
produc-

Ramsey's case - No.10. 

p.92, 

Apparent, and varying in-
come payment was related 
to a fixed sum and so held 
to be capital. 

" It is of course quite 
clear method, manner 
and form " 

92. " It is obvious " 

94 top, Court can only look at 
contract under seal, but 
position the same under all 
document. 

10 

20 

30 

40 
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94. "the the provisions..." 

95. " It is to be noted " 

98. "It is a case . . . . . " Fixed sum 
"permeates" instant case. 

100 "Throughout it seems" 

The many other cases cited by Appellant relate 
to Patents etc. which are essentially 'user' cases. 

Mailaby - Deeley ) 23 T.C. 153 

) 1938 3 A .E .R . 463. 

10 p. 166 "The distinction" 

168 " I f his obligation " 
British Salmson No.6 p.40 "the other circumstan-

ces" 

N.B. Fixed lump sum, and so cap-
ital. 

The contract is of sale and purchase nature. 

No reference anywhere to user of sisal planter; 
sisal potential relates to something uncertain. 
Can be no user of a potential. No reference to 

20 "potential" in letter of 30th September on which 
Appellant relies. 

Full value in small estates is "capital value"; 
no difference in principle between small and large 
estates. 

Document 5 (4) " . . . balance" 

Balance of what? Capital price. 

(5) Premium and Royalty columns = 

"capital value" 

p.18. "valuation figure". 

Stock-in-trade No evidence of how £174,600 was 
made up other"than in contract. No evidence of 
being price of stock-in-trade. Carson did not, 
know how sum made up. 

C . I . I , v. Pilcher 31 T .C. 314 - No.l on list 

Held:- Growing crop not stock-in-trade, 

p. 325 "It was pointed out . . . . . " 

328 "The submission made . . . . " 

331 "It is true to say " 

332 " I agree, it is " 

40 In instant case sisal was wasting asset also. 

In the Iii,gh 
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Notes of 
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Orawshaw. 

10th to 12th 
December, 1956 
- continued. 

Borneman in Reply: 

Stock-in-trade. 

Pilchers' case. Case turned primarily 
on English law that trees are part of freehold. 

p.344 "The 2nd ground . . " No evidence that 
Pilcher bid for fruit as "industrials" whatever 
Pilcher may himself had in mind. 

No freehold in Grown land. No purchase of 
sisal land, as only right of occupancy, so all that 
could be bought was the crop which was stock-in-
trade . 

This question of stock-in-trade 
alternative. 

is only in 

10 

User: Respondent has not tried to explain away 
many of cases cited by Appellant. 

In Jones and in Solmson there were transfers 
of rights. 

Agrees that capital does not lose its charac-
ter by reason of being paid by instalments, but the 
instalments may be of revenue nature. 20 

As asset being of "enduring nature", Respond-
ent has torn his quotation from passage in British 
Insurance Cables - 10 T.O. 155. 

Refer p.191 - "A sum of money expended " 

In instant case premium was paid once and for 
all , but royalty was income recurrent payment. 

Ultimate question is whether the £174,600 was 
paid 'user' of 'sisal potential'. 'Sisal potential 
was issued by Government - p .3 , 4 etc. and has well 
known meaning in trade, p.5 is Government docu- 30 
ment and six "Condition of sale" - "estimated leaf 
potential". Wording clearly shows that the royalty 
is related to leaf potential. To say that it is 
related to 'period' is distortion, but in any event 
is for user. 

"Potential" means 'make estimate as regards future', 
and it was made at time of valuation. 

As to single premium on small estates, Carson 
said only very small potential. Royalty is related 
to value - unexhausted improvement and schedules. 40 

Indian Evidence Act sec. 91, 92 in commentary 
say they follow English law. Appellant does not 
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attempt to avoid letter of 20/12/50, but merely to 
show what content of that really means. English 
Courts in similar circumstances have looked behind 
words used to find real meaning. Refers to Patter-
son's case as to looking at 2 agreements. 

Royalty not pre-determined - liable to move 
up or down according to circumstances. Might be 
none at all. No obligation even to grow sisal. In 
Ramsey, dentis^could have been sued for the £25,000 
if he had failed to continue his dentistry. 

Instant case the premium had to be paid In any 
event, and could always be sued on; it was pre-
determined. No part of the £174,600 could be 
pointed out in advance as actionable. 

Jones case: Respondent said he accepted it wholly. 

p. 313 "£750 to reimburse " 

commenting revenue expenses for capital sum 
is capital payment. 

Respondent referred to £491,600 as a 
sum certain, but it was not - only that less 
possibly all or part of £174,600. 

Ramsey: Only illustration of principle very 
difficult to reconcile Ramsey with Hogarth, 
and idle to consider one without the other. 

The £491,600 is varyable, not a fixed 

P.85 (5) "charged" smashes of capital. 

Instant case no "change". Royalty is 
not a "change" on property - e .g . on a book. 

p.97 - "Eor instance " 

In certain circumstances the full amount couLd 
be sued on - vital distinction with instant case. 

Mallaby - Deeley Not very applicable to present 
case 

sum. 

Commercial principles 

Tate and Lyles -

12 T .C . 823. 

Jenkin in C.A. 
Morton lords. 

In the Iii,gh 
Court of 
Tanganyika. 

No. 9-

Notes of 
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Crawshaw. 

10th to 12th 
December, 1956 
- continued. 

How could the £174,600 appear in capitalised 
form in accounts. 
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46. 

Revenue nature of payment: 

Even if the £174,600 was part of purchase 
price for capital assets, payment was of revenue 
nature. 

Settlement of capital account by payments of 
revenue nature appear in Ramsey and many other 
cases - e.g. Race Course British Central Board -
No.27. 

User: Mackintosh case - No.18 - is conclusive in 
present circumstances if accepted, p. 19 "use as 10 
they are using it - for 5 years". 

Salmson p.40 (No.6) " I should have found it 
very difficult". 

Royalty had only monthly existence. 

Judgment reserved. 

Sgd. E.D.W. Grawshaw, 
Judge, 
12.12.56. 

18th April, 1957. Cor. Biron, Ag. J. 
Thorton (for Boi-eman & Bechgaard) 20 

for Appellants.. 

Samuels (for Newbold) 
for Respondents. 

Judgment prepared by Crawshaw J read and 
delivered. 

Thornton applies for leave to appeal to the Court 
of Appeal for Eastern Africa. 

Samuels No objection. 

Order: leave to appeal to the Court of Appeal 
for Eastern Africa granted as prayed. 30 

Sgd. Philip Biron, 
Ag. Judge, 

18th April, 1957-
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Ho. 10. 

JUDGMENT OF 7 R. JUST ICE. GRAY/SHAY/ 

IN HER MAJESTY'S HIGH COURT OF TANGANYIKA 

AT DAR ES SALAAM 

Miscellaneous Civil Appeal No. 19 of 1955 

RALLI ESTALES LIMITED Appellant 

versus 

THE COMMISSIONER OF INCOME TAX Respondent 

JUDGMENT 

10 These are two appeals by Ralli Estates limited 
against assessments of the Commissioner of Income 
Tax. Miscellaneous Civil Appeal No.19 of 1955 is 
in respect of a sum of £80,274 relating to the Year 
of Income 1952, and Miscellaneous Civil Appeal No. 
20 is in respect of a sum of £94,326 relating to 
the Year of Income 1951. The appeals were heard 
together, as precisely the same considerations ap-
ply to each. 

In the Iii,gh 
Court of 
Tanganyika. 

No.10. 

Judgment of 
Mr. Justice 
Crawshaw, 

30th March, 
1957. 

2. These two sums, amounting together to £174,600, 
20 were paid by the Appellant to the Government of 

Tanganyika (hereinafter referred to as the Govern-
ment) as part of the consideration under an agree-
ment whereby they acquired from the Government two 
sisal estates named laneoni and Mjesani respective-
ly, and an additional area of land cf 6,000 hectares 
adjoining Lanconi, on a 99 years' right of occu-
pancy, together with the machinery and other 
property thereon. Briefly the question for decision 
is whether this sum of £174,600 was a capital or a 

30 revenue payment for the purpose of income tax. 

3. The relevant statutory provision is contained 
in Section 14 of the East African Income Tax (Man-
agement) Act, 1952, sub-section (1 ) , which commen-
ces:-

"14. (l) For the purpose of ascertaining the 
total income of any person there shall be de-
ducted all outgoings and expenses wholly and 
exclusively incurred during the year of in-
come by such person in the production of the 

40 income, including - " 
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Judgment of 
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30th March, 
1957 
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Then follow a number of specified deductions. The 
Appellant has not, as I understand it, relied on 
any particular specified deduction but has based 
its appeal on the general ground that the payment 
of the £174,600 constituted "outgoings and expenses 
wholly and exclusively incurred during the year 
of income . . . . in the production of the income" of 
the Appellant, and therefore deductible. A number 
of English cases have been cited to me covering a 
considerable number of years but, as Counsel for 10 
both parties agree, the principles which in England 
have been held to govern the determination whether 
a payment is capital or revenue are in the main 
equally applicable in Tanganyika. Rule 3 (a) to 
Schedule D of the English Income Tax Act, 1918, is 
very similar in terms to our s.14 (1) and reads :-

"3 (a) In computing the amount of the profits 
or gains to be charged no sum shall be deduc-
ted in respect of - (a) any disbursements or 
expenses not being money wholly or exclusively 20 
laid out as expended for the purposes of the 
trade, profession or vocation". 

The same provision has been reproduced in the En-
glish 1952 Act, and the law was similar even prior 
to the 1918 Act. 

4 . The Appellant relies on the following grounds 
of appeal contained in paragraph 1 of its memoranda 
(in Civil Appeal No.20 read '1951' for '1952 ' ) . 
Sub. para's (c) and (e) were not pursued 

" (a ) The said payment constituted outgoings 30 
and expenses wholly and exclusively incurred 
by the Appellant in the production of the 
Appellant's income for the year of income 1952 
and should accordingly be allowed as a deduc-
tion for the purpose of ascertaining the Ap-
pellant's total income for 1952, under the 
provisions of Section 14 of the East African 
Income Tax (Management) Act, 1952; 

(b) In the alternative the said payment to 
Government was paid as royalty in accordance 40 
with the particulars of certain sisal estates 
advertised on behalf of Government on various 
dates in 1950, and should accordingly as a 
revenue payment be allowed as a deduction 
from income as aforesaid. 
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(d) In the alternative the said payment to 
Government represented part of the cost to the 
Appellant Company of stock-in-trade of its 
business and should accordingly be allowed as 
a deduction from income as aforesaid". 

The Respondent on the other hand maintains that the 
sum of £174,600 was in fact as much a part of the 
total purchase price as v/as the "premium", and a 
capital payment in respect of the assets acquired, 
and thus non-deductible. 

5. Perhaps it might be as well here to refer 
briefly to the history of the lanconi and Mjesani 
Estates (with which one way or another Ralli Brothers 
Limited have been associated since before the last 
war when they were German-owned) and to this trans-
action in particular. Following the outbreak of 
war, and up to the time of their acquisition by the 
Appellant from Government in 1950, the estates were 
managed by Ralli Brothers Limited, at times on 
behalf of the Government and at other times on be-
half of the Custodian of Enemy Property. The Ap-
pellant is a wholly owned subsidiary of Ralli 
Brothers Limited and was incorporated on the 21st 
December 1950 for the express purpose of acquiring 
and working the estates. In June 1948 the Custo-
dian of Enemy Property prepared a memorandum set-
ting out the basis on which it was proposed to 
dispose of the many sisal estates under his charge. 
They were to be transferred to the Governor, who 
would grant long term rights of occupancy to ap-
plicants approved by a selection committee specially 
to be appointed for that purpose. As to valuation 
of an estate the memorandum said this :-

In the Iii,gh 
Court of 
Tanganyika. 

Ho.10. 

Judgment of 
Mr. Justice 
Crawshaw. 

30th March, 
1957 
- continued. 

"Valuation; 

Valuations of properties will be re-
quired before the granting of long-term rights 
of occupancy. Rent will be payable under the 
rights of occupancy, presumably assessed on 
the unimproved value of the land. A premium 

40 will be fixed for the value of the unexhausted 
improvements. Consideration will have to be 
given to :-

1. Valuation of sisal areas. 
2. Valuation of machinery equipment". 

It is not, I think, in evidence whether this memor-
andum was ever made public, but extracts from it 
appear in the agreed bundle of documents. 
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6. On the 7tii of March 1950 the Government wrote 
a letter to the Tanganyika Sisal Board, of which 
the following is an extract :-

"It is proposed to base the valuation of each 
estate on its potential production. The Cus-
todian can arrange for all relevant informa-
tion. 

It is proposed to advertise the sisal 
estates for disposal very shortly, and it 
would greatly facilitate the disposal of 
these estates if your Board would agree to 
Mr. Lock's advising on the valuation of the 
individual estates, and in particular on the 
assessment of the potential production". 

On the 17th of March 1950 the Government pub-
lished in the Tanganyika press a notice, of which 
the first paragraph reads as follows :-

"Applications are invited for the purchase of 
ex-German Enemy Sisal Estates in Tanganyika 
Territory, East Africa. Details of the Es-
tates and the mode of disposal are contained 
in a Catalogue which persons interested may 
obtain from " 

and the final paragraph reads:-

"The Estates have not yet been valued, but 
premia, Royalties and Rentals payable will 
be available before the Selection Committee 
meets". 

10 

20 

The following are extracts from the foreword 
to the catalogue published as "Land Settlement 30 
Pamphlet No.4 (in which, incidentally, Lanconi is 
described as Lanzoni):-

"History of Short Term Leases: After the out-
break of~¥ar~r£ 1939, the""Tanganyika Sisal 
Growers Association was consulted by Govern-
ment with regard to the leasing of the Enemy 
Owned Sisal Estates. The Association advised 
Government that in the circumstances, the main 
qualifications for lessees should be that 
they owned Sisal estates in proximity to the 40 
enemy owned properties; that they should be 
of good repute in the Industry; and that they 
should possess a sufficiency of staff and la-
bour to undertake the leases of the enemy 
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estates. Estates were leased in the first 
instance for a period of one year, at more or 
loss nominal rents: but Royalties were pay-
able to the Custodian of Enemy Properties. 
These Royalties were based on a sliding scale 
according to the grades of sisal produced and 
sold. Subsequently, and from time to time, 
new leases were entered into upon terms and 
conditions that shewed considerable variation 
from those contained in the original leases. 
Eventually in 194-3, leases were granted for a 
term of five years, which expired on the 31st 
December 1948: and since the last mentioned 
date, the leases have been extended for two 
further periods of one year which as indicated 
above, will expire on the 31st December 1950. 
These leases contained provision for the pay-
ment of a nominal rent and a Royalty that is 
assessed on production at current market pri-
ces. The leases also included inter alia, 
covenants for the maintenance by the lessees 
of the areas of mature sisal, of the buildings 
and equipment; and for payment by the Custod-
ian, from Royalties received, of the cost of 
necessary capital improvements, e.g. build-
ings, machinery and replanting. These capital 
improvements have been, and are, effected in 
accordance with an annual programme, mutually 
agreed between the lessees and the Custodian. 

In the Iii,gh 
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Pursuant on these arrangements, most of the 
Royalties received have been "ploughed back" 
into the land, or expended on the purchase of 
machinery and, to an even greater extent, uti-
lised to give effect to a large building pro-
gramme, covering mainly the provision of 
permanent housing for labour. Irx the result 
most of the Enemy Estates which had deterior-
ated considerably during the early years after 
the outbreak of the War, have recovered their 
pre-war potential, so far as production is 
concerned". 

"Method of Disposal: All these Sisal Estates 
are now being advertised for sale in the United 
Kingdom, and in East Africa. Arrangements 
have been made for the valuation of the es-
tates to be undertaken. Every applicant for 
the purchase of a sisal estate must submit, 
with his application, a duly completed ques-
tionnaire form, which can he obtained from 
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the land Settlement Officer, Department of 
lands and Mines, Dar-es-Salaam. Applications 
should reach the said Officer, on, or before 
the closing date for applications, as men-
tioned in the advertisement of Sale. The es-
tates will be allocated to suitable applicants 
on the recommendations of a Selection Commit-
tee, which will be appointed by Government". 

"Conditions of Sale ; The conditions of sale 
will include the offer of a Right of Occupancy 10 
over each estate to the approved applicant, 
on the basis of a Right of Occupancy (or lease) 
for a term of 99 years, subject to payment of 
a premium, a royalty, and a rent, and to one 
exception, namely that the "Karanga" Estate 
will be offered for a term of 20 years only 
(of note appended at foot of relevant entry 
in Catalogue infra). The premium and royalty 
will be related to the value of the unexhaus-
ted improvements on the land, including leaf, 20 
building, machinery and equipment; and the 
rent will be based on the unimproved value. 
The premium will take the form of a cash pay-
ment ; but the royalty will be payable over an 
indeterminate period, related to the estima-
ted leaf potential on the estate, at the time 
of disposal. The land rent will be subject 
to periodical revision in accordance with the 
terms of the land Ordinance; and the other 
conditions of the Right of Occupancy will also 30 
be governed by the said Ordinance, and the 
regulations thereunder". 

7 . In August 1950 Ralli Brothers limited completed 
the questionnaire and made application for lanconi 
and Mjesani Estates, and in a letter of the 30th 
of September 1950 to Ralli Brothers limited (here-
inafter referred to as "the letter of the 30th 
September") the Member for lands and Mines referred 
to a pending interview of applicants by the Selec-
tion Committee, and then said as follows s- 4-0 

"2 . In the meantime, detailed information can 
now be supplied to applicants regarding the 
terms of disposal. As explained in the"Cata-
logue, the estates will be disposed of on long 
agricultural leases of 99 years, except where 
otherwise stated. A yearly rental of Shs.2/-
per acre will be charged. Payment of a prem-
ium and a royalty will be required in all but 
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those estates where the capital value is small, 
in which cases the full value v/ill be payable 
as premium. 

3. The premium will be payable as follows :-

10/ at the time of allotment, to be for-
feited if the purchase is not com-
pleted. 

30/ within 21 days of allotment. 
Balance within 90 days. 

10 4. Royalty will be charged on a sliding scale, 
based on the average f .o .b . price of line 
fibre, at the rates shown in the attached 
table of royalties. Royalties will be payable 
until, in the case of each estate, the whole 
balance due "by way of royalty has been extin-
guished, or until royalty has been paid on the 
tonnage liable to royalty, whichever occurs 
the earlier. 

20 
5. The following are the details regarding 
the estates for which you are an applicant:-

Estate 
Catalogue 

Total 
Net 

£ 

Fibre 
Balance Tonnage 

Premium due on on which 
Payable Royalty"Royalty 

Payable 
____ Tons 

Lanconi T1512 
Mjesani T1513 
Kilulu T1514 

191500 121200 70300 7809 
294100 189800 104300 11588 
134700 83800 49900 6153 

30 

40 

Other particulars or notes: The above valua-
tion figure~~f~or lanconi Estate is only for the 
area under sisal. The successful applicant 
will be offered an additional 6,000 hectares 
at a premium of £1 per hectare and an annual 
rental of Shs. 2/0d per acre. 

Please sign the attached acknowledgment and 
return at your earliest convenience. 

I am, Gentlemen, 
Your obedient servant, 

Sgd . . 
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Judgment of 
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30th March, 
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MEMBER FOR LANDS & MINES. 
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TABID OF ROYALTIES 

Price of Sisal Royalty 
per ton f .o .b . per ton 

£70 - or under £1. 0. 0 . " 

Then follows the sliding scale, the last figures 
being "£146 - or over . . . £56.18 .0 . " It will be 
seen that the sum of £174,600 in dispute is the 
total of the first two items in column 5 in para.5 
above. 

8. Mr. Carson, a director of Ralli Brothers Limi- 10 
ted, duly represented his company before the selec-
tion committee, but his appearance seems to have 
been no more than a formality, as the committee 
already had very full information about ' the com-
pany. He said in evidence: "there was no amplifi-
cation of the documents which I had already received, 
and on the basis of which my application had been 
made". 

9. On the 26th of October 1950 the Member for 
Lands and Mines wrote to Ralli Brothers Limited 20 
referring to his letter of the 30th of September 
and saying that on the advice of the selection com-
mittee the company had been selected as the future 
tenants of Lanconi and Mjesani. Paragraph 3 of 
the letter reads as follows 

"3 . In accordance with the conditions of sale 
as set out in paragraph 3 of my letter 
under reference, I shall be grateful to 
receive your remittance representing 10% 
of the premium after which a formal offer 30 
of a Right of Occupancy will be addressed 
to you as soon as possible. The term of 
years in the Right of Occupancy will date 
from 1st January 1951". 

10. On the 20th of December 1950 a further letter 
was written, this time to the Appellant company, 
and signed by the Acting Land Officer (hereinafter 
referred to as "the letter of the 20th December"). 
It was not sent direct, but under a covering letter 
of the 27th December. Although it does not speci- 40 
finally refer to the letter of the 26th of October, 
one is entitled I think to presume that it is the 
"formal offer" mentioned in that letter. This 
letter of the 20th December starts off by saying: 
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"Your application has been approved 

subject to the terms and conditions herein con-
tained and to the Special Conditions annexed here-
to". In fact it would seem that the Appellant 
Company was not incorporated until the following 
day, the 21st of December, and that it was the of-
fer of Ralli Brothers Limited which was meant, al-
though I understand that Government knew that the 
Appellant Company was being formed to acquire the 

10 estates, and hence, I suppose, this small inaccur-
acy. The material part of paragraph 2 of this 
letter is as follows (the figures are in shillings, 
but for ease of comparison with other documents I 
have added the equivalent in pounds also):-

"2 . This offer is subject to the said land re-
ferred to being found available on survey, 
the final demarcation of the boundaries being 
determined by Government. 

If you accept this offer payment of the 
20 full purchase monies amounting to -

Shs. 9,832,000/- (£491,600) of which 
Sh3. 8,992,920/- (£449,646) shall be 

deemed to be in respect of the said land, 
buildings, immovable machinery fixtures and 
effects and Shs. 839,080/- (£41,954) shall 
be in respect of movable machinery, chattels, 
vehicles, and other effects capable of manual 
delivery and purchased by you, together with 
the first year's rent, fees for preparation 

30 and registration of title deeds, stamp duty 
and survey fees, when demanded shall be made 
in the manner following 

(i) As to Shs.6,340,000/- (£317,000) thereof 
payable as a premium as follows 

(a) 10$ thereof amounting to Shs.654,000/-
(£32,700) already paid on allotment, 
receipt whereof is hereby acknowledged. 

(Here I would interpose to say that the fig-
ure should surely be 634,000/- (£31,700) ) 

40 (b) 50$ therecf amounting to Shs.3,170,000/-
(£158,500) already paid, receipt 
whereof is hereby acknowledged. 

(c) 40$ thereof amounting to Shs. 2,53 6,000/-
(£126,800) due and payable on the 
24th day.of January, 1951. 
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( i i ) The balance of such purchase monies, 
amounting to Shs.3,492,000/- (£174,600) 
shall be paid by monthly instalments. 
A notice informing you of the amount of 
such instalment will, be sent on or be-
fore the 15th day of each month. The 
first of such payment- shall become due 
and payable on the 15th day cf February, 
1951, and thereafter on the 15th day of 
each and every subsequent month, and 10 
shall be paid on or before the last day 
of each month. The amount of such 
monthly payments shall be assessed by 
reference to the tonnage of line sisal 
fibre produced on the said land and ex-
ported during the month preceding the 
dispatch of the notice hereinbefore men-
tioned. The tonnage exported shall be 
assessed by reference to the return made 
under the Sisal Industry Registration 20 
Rules, 1946. Provided always that the 
Governor shall have option to be exer-
cised at his sole discretion, to assess 
the said tonnage by reference to the 
tonnage of line sisal fibre produced on 
the said land by reference to the month-
ly returns submittee by you, under the 
Sisal Industry Registration Rules, 1946. 
Such monthly payments shall be calcula-
ted on a sliding scale determined by the 30 
average of the monthly sales of all 
grades of line sisal fibre exported FOB 
from Tanga and Dar-es-Salaam as set out 
in the return submitted by the Commis-
sioner of Customs for the East African 
Territories to the Governor at the rate 
provided for in the Schedule hereto. 
The said monthly instalments shall be 
paid until such time as either the said 
balance of the purchase monies is paid 40 
or until the total fibre tonnage of 
19,397 tons shall have been cut and ac-
counted for, whichever shall first occur. 
The occupier agrees to pay interest at 
the rate of 5/ per annum on each and 
every monthly instalment, remaining un-
paid after the last day of each and 
every month, as aforesaid, until the 
date of payment and to accept as final 
the figures of the monthly instalment 50 

as shown in the said notice. 
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(vi) This offor must be accepted by the 31st 
December, 1950, after which date it ceases 
to be valid". 

Apart from interest on overdue "instalments", no 
interest was payable on the balance of £174,600 at 
any time outstanding. There then follow provisions 
for the revocation of "this agreement for sale of 
a Right of Occupancy" in certain circumstances. 
Then comes a heading "Schedule" with sub-headings 
as follows 

"Rates at which Balance of Purchase Monies to 
be C a l c u l a t e d " 

Average POB PRICE Amount Payable 
of Line Sisal Fibre per ton " 

The columns of figures thereunder are identical 
with those in the letter of the 30th of September, 
except in two instances where the differences might 
be unintentional or intentional, I do not know. I 
have not the originals before me, and anyway Mr. 
Newbold for the Respondent has not drawn attention 
to them. "Special Conditions" follow, which are 
not material to the appeals. Endorsed at the end 
is the acceptance by the Appellant on the 31st of 
December, the last date prescribed therefor; it is 
in the following terms:-

"Ralli Estates Limited hereby accept a Right 
of Occupancy over the said Land referred to in 
the foregoing Offer and in the Special Con-
ditions annexed hereto. 

Dated this 31st day of December 1950. 

This letter with the endorsement does not appear 
to have been returned until the 31st of January 
1951 for in a letter of that date addressed by the 
Appellant to the Land Settlement Officer for final 
paragraph reads: "VYith regard to the Formal offer 
- without prejudice to the reservations which have 
already been made - we return the original sealed 
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The Common Seal of Ralli ) 
Estates Limited was here-) 
unto affixed in the ) 

Common Seal of 
Ralli Estates 

Limited 
presence of : 

M.A. Carson 
G.C. Priest Directors". 
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by us". The 'reservations' referred to are not, I 
think, material to this appeal. 

11. Mr. Newbold has submitted, though I was doubt-
ful with what conviction, that by virtue of the 
provisions of Sections 91 and 92 of the Indian Ev-
idence Act 1892 the Court is precluded from admit-
ting evidence extrinsic to the Agreement contained 
in the letter of the 20th of December and the ac-
ceptance of the 30th of December. The body of 
Section 91 reads as follows 10 

"When the terms of a contract, or of a grant, 
or of any other disposition of property, have 
been reduced to the form of a document, and 
in all cases in which any matter is required 
by law to be reduced to the form of a document, 
no evidence shall be given in proof of the 
terms of such contract, grant or other dispo-
sition of property, or of such matter, except 
the document itself or secondary evidence of 
its contents in cases in which secondary evi- 20 
dence is admissible under the provisions 
hereinbefore contained". 

Then follows a list of exceptions not relevant to 
the issue. The body of Section 92 reads as fcGiows:-

"When the terms of any such contract, grant 
or other disposition of property, or any mat-
ter required by law to be reduced to the form 
or (sic) a document, have been proved accord-
ing to the last section, no evidence of any 
oral agreement or statement shall he admitted, 30 
as between the parties to any such instrument 
or their representatives in interest, for the 
purpose of contradicting, varying, adding to, 
or subtracting from, its terms". 

It is to be observed that the prohibitions are re-
stricted to evidence affecting the "terms" of the 
contract. It seems to me, however, that the evi-
dence of the surrounding circumstances which the 
Appellant asks the Court to consider does not 
affect, alter or contradict the "terms" of the 40 
Agreement, hut merely seeks to elucidate what in 
fact the nature of the payment of £174,600 is. By 
the letter of the 20th of December the Appellant 
has to pay precisely the same sums of money and in 
precisely the same way as was provided for in the 
letter of the 30th of September, the difference is 
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in the description of the monies. In the letter of 
the 30th September the £174,600 is described as the 
balance of the capital value due on royalty (royal-
ty having been related in earlier documents to 
"leaf potential"). In the letter of the 20th of 
December, the word 'royalty1 is dropped, and the 
sum is described as the "balance of purchase mon-
ies" included in a larger sum "deemed to be in 
respect of land, buildings, immovable mach-

10 inery, fixtures and effects". Between the parties, 
this change in 'label1, as Mr. Borneman for the 
Appellant put it, could make no difference at all, 
but for the purpose of income tax it may be very 
important. I cannot see that there is anything 
contrary to Sections 91 and 92 of the Indian Evi-
dence Act in the Court looking at the surrounding 
circumstances, including the negotiations, to find 
out what in fact those words in the letter of the 
20th of December really mean. If this was not so, 

20 one can imagine that in many cases tax would be 
quite wrongly avoided by the party assessed and in 
certain circumstances (e .g . if the other party was 
the Government, or the incidence of taxation varied 
between parties) less income tax might be recovered 
than, on the true construction of the agreement, 
should have been paid. After all, the present 
proceedings are not between the parties to the 
agreement and are not in dispute of its terms. In 
fact I find it difficult to believe that the letter 

30 of the 20th of December was intended to alter or 
modify the terms which had already been agreed be-
tween the parties. No specific mention of any al-
teration or modification was made in the letter 
(which at such a late hour one would have expected 
had it been intended, especially if it was one 
which might involve a very large sum of money), and 
only at most two days were given for acceptance, 
which suggests that the letter was regarded as be-
ing no more than the formality referred to in the 

40 letter of the 26th of October. Indeed, all but 
40% of the premium had been paid to and accepted 
by the Government prior to the letter being written. 
I suppose it is possible, although this is pure 
speculation, that the change of wording in the 
letter of the 20th December might be explained by 
the lands Department having consulted the Income 
Tax authorities which it would appear at some time 
it did do from its letter of the 8th of January, 
1951, to Ralli Estates limited. 
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50 12. Mr. Borneman has referred me to the case of 
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Paterson Engineering Company Limited v. Duff (H.M. 
Inspector "of "T1 axes J , "2'5 *"T"VC.43In~That case con-' 
tracting parties entered into a written agreement 
in 1934 whereby certain rights, including licences 
to use certain patents were granted to the Appel-
lant Company in consideration of a minimum royalty 
of £2,000 per annum. On this being assessed to 
tax, the parties entered into a new agreement in 
1938 under which royalty of only £100 per annum 
(which was admittedly not deductible) was to be 10 
paid in respect of patents and a minimum of £1,900 
(claimed to be deductible) was allocated as royalty 
in respect of the other benefits. The appeal court 
referred both agreements back to the General Com-
missioners to determine what in fact the payments 
were in respect of. This case was cited as an 
illustration not only of the manner in which an 
English court will look into the nature of a pay-
ment, but also of its power to go behind an agree-
ment for this purpose. As to the latter, it seems 20 
to me, however, that the Court did not go so far 
as to say that in considering the second agreement 
the first agreement could be referred to, possibly 
because to have done so would not have assisted 
the inquiry; the relevant agreement was to be looked 
at in respect of the assessment at the time that 
agreement was in force, though in the case of one 
assessment it was necessary to look at both agree-
ments because part of the income tax year had been 
under one agreement and a part under the other. 30 
The concern of the Court was to see that the monet-
ary consideration was properly apportioned between 
the various benefits which the Appellant Company 
was to receive under the agreement in question. 

A case more in point would appear to be Mall-
aby-Deeley and Another v. Commissioners of Inland 
Revenue 7 23 tTcT. T53 T~where* The Court looked at an 
earlier undertaking, although a later deed, which 
the Court found was intended, to replace it, was 
complete in itself and made no reference to the 40 
earlier document. The Court was thereby, and in 
the light of the surrounding circumstances, able to 
arrive at the true nature of the transaction. 

13. In considering whether a payment is capital 
or income it has been said over and over again in 
the English courts that the true nature cf a trans-
action must be determined in the light of all the 
facts, and that although one transaction might be 



61. 

very similar to another it may be that one will 
fall on one side of the line and one on the other, 
though the distinction between them be a narrow 
one. There is a long line of cases on this subject 
to many of which I have been referred, but apart 
from drawing a close analogy between one or more 
of them and the instant case Counsel on both sides 
has been at pains to stress rather the importance 
of the principles which have been held to apply and 

10 the signposts which tho Courts have used in coming 
to their decisions, and not so much the comparison 
of the facts themselves. As Finlay J. said in 
British Salmson Aero Engines limited v. the Com-
missioner's of'Tiiland'Revenue, 22 T .C. 2~, at page 
33 V . . . . . the'question of capital or income is a 
question to be decided upon a survey of the partic-
ular facts in each particular case". 

14. The authorities make it amply clear, also, 
that because a payment has been described by the 

20 parties in words which indicate it to be capital 
or income as the case may be, those words are not 
necessarily descriptive of what in fact is the true 
nature of the payment. In the Commissioners of In-
land Revenue v. Ramsay, 20 T.C. 79, where in an" 
Agreement~it was said that certain sums were "cap-
ital sums paid in respect of the purchase price", 
lord Wright, M.R. , observed, "that, of course, is 
not conclusive of anything, because whether they 
are capital sums or not must be determined by a 

30 consideration of the substance of the transaction, 
the terms of the contract". In the instant case 
expressions which on the face of it appear to be 
contradictory have been used and there has been 
much argument on the true meaning of such expres-
sions as 'royalty' (which frequently appears in 
connection with the sum of £174,600) and 'total net 
capital value' (which in paragraph 5 of the letter 
of the 30th September includes the 'royalty', and 
'purchase money' as used in the letter of the 20th 

40 of December.) 

15. . Mr. Borneman, for the Appellant, submits that 
the consideration for what the Appellant acquired 
was (a) rent for the right of occupancy based on 
its undeveloped value, (b) a sum of £317,000 for 
unexhausted improvements (the sum is shown under 
the heading "premium payable" in paragraph 5 of the 
letter of the 30th of September, made up of £121,200 
in respect of lanconi ana £189,800 in respect of 
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Mjesani and includes also £6,000 premium in respect 
of the additional land referred to in the penulti-
mate paragraph of that letter), and (c) a royalty 
on sisal produced limited to a maximum of £174,600. 
About (a) and (b) there is no dispute; (a) of 
course is deductible income, and (b) as is agreed, 
was a capital payment. Mr. Borneman's main con-
tention is that (c) is 'true royalty', but he goes 
further than that and says that even if it is held 
that the £174,600 was in fact a part of the so- 10 
called 'purchase price', then it is still not a 
capital sum for the payments were essentially of 
an income nature. That this can be so is clear 
from the authorities which have been cited. In one 
of these, William Jo Tin Jones v. Cojmais si oners of 
Inland Revenue, 7 T.C". 3 R o w X a t t j " observe's 
that merely because you can say a certain payment 
is consideration for the transfer of property, it 
does not necessarily follow that it must be looked 
upon as the price in the character of principle. 20 
Consideration or purchase money may be whole or in 
part capital in nature or income in nature. In 
the Salmson case, Finlay, J. said, " I would add 
this, that i f , contrary to my view, it could be 
recorded not as a licence to use but as a sale of 
the whole sub-strata, so to speak, of the business, 
of the whole property, that would not conclude the 
question because it is quite clear that there may 
be a sale of property in consideration of annual 
payment". 30 

16. In support of his contention that (c) was 
'true royalty' Mr. Borneman maintained that what 
the Appellant company acquired was merely the 
'user' of the 'sisal potential'. Mr. Hewbold has 
said that he does not understand what is meant by 
'sisal potential' and that the expression is mean-
ingless and does not appear in the documents before 
the Court. Those actual words may not appear, but 
in the letter of the 7th March, 1950, from the 
Government to the Tanganyika Sisal Board, the Gov- 40 
ernment says, "It is proposed to base the valuation 
of each estate on its potential production", and 
in the published catalogue it is said, "The royalty 
will be payable for an indeterminate period, re-
lated to the estimated leaf potential on the estate 
at the time of disposal". It has not been sugges-
ted that these documents did not come to the notice 
of the Appellants (and for the purposes of this 
transaction the Appellants and Ralli Brothers 
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Limited must be regarded as one), and I have no 
doubt that they did; indeed the catalogue is re-
ferred to in the letter of the 30th of September. 
'Leaf potential' can, of course, only mean 'sisal 
potential'. 

17. What then is this leaf or sisal potential? 
Mr. Carson, a Director of the Appellant Company, 
and, I believe, of Ralli Brothers Limited also, who 
has been connected with the latter's sisal activi-

10 ties in East Africa since many years before the 
war, says in evidence that he had no knowledge of 
how the £174,600 was made up. He says that the 
19,397 tons, which was the maximum tonnage on which 
royalty was required to be paid was, "an estimate 
of the line fibre which would be recovered from the 
mature and immature sisal growing on the estate at 
the time of the sale". Prom the Appellant's pro-
duction figures which were produced in Court it 
would seem that it might have been expected to 

20 produce this quantity of sisal in 7 or 8 years. On 
examination in chief, Mr. Carson, when asked what 
was the 'sisal potential', replied, "The sisal po-
tential was the estimate of the amount of sisal 
line fibre which could be extracted in the future 
by applying for the sisal areas on the estate, both 
mature and immature. The machinery and other assets 
which have to be used in working a sisal estate, 
plus the cost of the labour force," and in cross 
examination he said, "The potential depends not 

30 only oh the fibre in the leaf but in machinery, 
labour cutting the leaf, the transport system - it 
is all one whole from that point of view". Mr. 
Borneman's submission is, as I understand it, that 
the 'potential'referred to an estimate as at the 
time the estates were disposed of, of the future 
production of sisal, but that whatever its precise 
meaning may be, the payments in respect thereof 
were in any event "for the using of the sisal es-
tate" , and was of an income nature. 

40 18. To determine what is really meant by the ex-
pression 'sisal (or leaf) potential' it is necessary 
to look carefully at all the documents. No such 
expression occurs in either of the two main letters 
of the 30th of September and the 20th of December. 
Insofar as the letter of the 30th of September is 
concerned this is probably because the basis on 
which the royalty was assessed had already been 
stated in earlier documents, whilst in the letter 
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of the 20th of December a different method of as-
sessment had been used. The memorandum of June 
1948, which from its terms one would suppose had 
Government sanction, says that on disposal of es-
tates 

"A premium will be fixed for the value of the 
unexhausted improvements. Consideration will 
have to be given to 

(1) Valuation of sisal areas. 
(2) Valuation of machinery equipment". 

My reading of that is that items (l) and (2) have 
been classed as 'unexhausted improvements'. The 
estates were then presumably transferred to Govern-
ment, and in the letter of the 7th of March 1950 
the Government says that the basis of valuation 
will be their 'potential production', and, later 
in the same letter, will 'in particular' be the 
'potential production'. Only a few days later, on 
the 17th of March 1950, the Government notice ap-
peared in the press inviting applications for the 
'purchase' of the estates, and stating (in so many 
words) that after their valuation, particulars of 
the "premia, royalties and rentals" would be avail-
able. Reference therein was roede to the catalogue 
already mentioned. In paragrapn 2 of the foreword 
to the catalogue it is said that the production 
potential of the estates had been improved by money 
having been "ploughed back into the land, or ex-
pended on the purchase of machinery, and to 
give effect to a large building programme". So 
here, production potential is related to a wide 
variety of influences, a view v/hich Mr.Carson also 
took. The 'Method of Disposal' is described in 
the catalogue as 'sale' and 'purchase' at a 'valu-
ation' . Payment is to be a rent based on the 
'unimproved value' of the land, and premium and 
royalty. Under the heading "Conditions of Sale" 
it says, "the premium and royalty will be related 
to the value of the unexhausted improvements on the 
land, including leaf, building, machinery and 
equipment The premium will take the form 
of a cash payment; but the royalty will be payable 
for an indeterminate period, related to the esti-
mated leaf potential on the estate at the time of 
disposal". Reading these documents together, it 
seems to me that, up to this stage anyway, the 
transaction was, contrary to the view of Mr.Borne-
man, intended to be a vendor and purchaser one. 
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\7hat the Government was offering for disposal was 
(so far as could bo compatible with a long term 
right of occupancy) the estates and everything to 
go with thorn including their value as leaf produc-
ers. The value of the buildings, machinery and 
equipment was, perhaps, comparatively easy to 
assess, but there were also those other unexhaus-
ted improvements such as the condition of the land 
after clearing and the growing crops. All these 

10 were to be taken into consideration in valuing the 
'sale' price, \7hat the Appellant was buying was 
(apart from the absolute right to movable property) 
the use of the unexhausted improvements for a per-
iod of 99 years. The consideration for this might 
have been an inclusive annual rent, which would no 
doubt have been a deductible outgoing or expense 
for the purpose of income tax, but instead there 
was to be charged a rent in respect of the unde-
veloped value of the land and a lump sum, or lump 

20 sums, in respect of the unexhausted improvements 
and movable property. I uee no reason to place any 
narrow construction on the words 'unexhausted im-
provements'. On the contrary, in the documents 
just referred to they appear to be given the widest 
possible meaning, and to include everything not 
covered by the rent, such as, in the words of the 
foreword to the catalogue already quoted, the 
"leaf, buildings, machinery and equipment". It is 
interesting to observe that the definition of 'un-

30 exhausted improvements' in the land Ordinance is 
also widely drawn and reads as follows 

" "Unexhausted improvements" mean anything 
or any quality permanently attached to the 
land directly resulting from the expenditure 
of capital or labour by an occupier or any 
person acting on his behalf and increasing 
the productive capacity, the quality or the 
amenity thereby, but does not include the re-
sults of ordinary cultivation other than stan-

40 ding crops or growing produce". 

The expressions 'potential production' and 'leaf 
potential' (which I take to have the same meaning) 
have perhaps been used rather losely in the docu-
ments; in valuing the estates they have been used 
to include all the unexhausted improvements and 
assets which contribute to the production of sisal 
and for which a total price is to be assessed, 
whilst in relation to actual payment reference is 
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only to quantity of leaf which it is expected will 
be produced. 

19. . I do not think that the letter of the 30th of 
September really alters the position, and although 
the Appellants rely mainly upon that letter as 
containing the agreed terms, it has not been sug-
gested by Mr. Borneman that those terms are in any 
way inconsistent with the terms proposed in the 
earlier documents - on the contrary. The consider-
ation is set out rather differently, but the same 10 
theme of a 'valuation' and a lump sum or sums is 
to be found in paragraph 5, where the sum under 
the heading 'Total in Capital Value" is shown 
divided into a sum for 'Premium' and a 'Balance 
due on Royalty'. In the following paragraph, the 
whole is referred to as "the above valuation fig-
ure" . I also find consistency in that part of 
paragraph 2, which reads, "Payment of a premium 
and a royalty will be required in all but those es-
tates where the capital value is small, in which 20 
case the full value will be payable as premium" in 
that an inclusive 'capital value' is again related 
to a premium and royalty, although in the special 
circumstances (Mr. Carson pointed out that the 
sisal potential of such estates would be very 
small), the two were to be unified in a single 
premium payment, presumably for convenience. 

20. In submitting that the monthly payments, ag-
gregating £174,600, are properly deductible under 
Section 14, Mr. Borneman has given four reasons: 30 
(l) (mentioned before) that they were "truly royal-
ties", (2) that they were made for the "right to 
exploit sisal potential", (3) that even if they 
were to be regarded as part of the purchase price, 
they were still "payments of an income nature", 
and (4) that they were " in accordance with the 
ordinary principles of normal accounting". The 
question of stock in.trade was dealt with separ-
ately by Mr. Borneman and will be mentioned later, 
as will the question of accounting. It is now 40 
necessary to consider whether the payments, though 
part of the purchase price, were revenue in nature. 
In the case of William John Jones, a fixed sum 
which had been described as* 'royalty' was admitted 
to be capital in nature, but further payments in 
dispute, also described as 'royalty' and based on 
the vagaries of production, which were not attached 
to any fixed sum, were held to be income in nature. 
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Rowlatt, J. there drew attention to the latter be-
ing sumo which rone and fell with the chances of 
the business and said, " I think when a man does 
that he does take an income - that is what it is " . 
Lord Wright, in Ramsay's case, referred to this 
and expressed the view""that Tfowlatt J. was not 
laying down a universal proposition, but one which 
related to the particular circumstances before him. 
I have also boon referred to the cases of Commis-
sioners of Inland Revenue^ v . Ledgarcij_21 (E.G. 129, 
and the~~0ommis3ione rs~"o"f~lnland Revenue v. Hogarth, 
23 T.C. 491, whicFfrelate to"the rather specialised 
subject of a purchase by continuing partners of the 
share in their firm of a discontinuing one. In Ho-
garth, Normand, I . P . , distinguished that case from 
Ledgard (the facts are not of particular relevance 
to the instant case), and said, "What we have to 
look to is the substance of the matter as disclosed 
by the terms of the document itself. It is open 
to parties who are about to enter into an agreement 
of this kind either so to frame their agreement as 
to make that payment a capital payment, although 
it may be measured by the fluctuating profits of 
the business in future years and although it may 
be paid in instalments, or, on the other hand, to 
make that payment an annual payment". There are 
many features of the Ramsay case which are similar 
to the instant one, although I am not, of course, 
suggesting that it is on all fours. In the Ramsay 
case part of the consideration, for the purchase of 
a dentist's practice, was a sum of £10,000 payable 
by ten annual instalments free of interest, each 
equivalent to 25% of the future net annual profits 
of the practice. If at the end of ten years the 
aggregate was more or less than the £10,000, the 
latter sum was to he deemed as varied to that ex-
tent. It was held that the instalments were pay-
ments of capital, hut Mr. Borneman has sought to 
distinguish the Ramsay case in that there the 
£10,000 was a 'debt' which i f , for instance, the 
Purchaser was to die or fail to carry on the prac-
tice, could be sued on, whereas in the instant case 
the Government had no remedy should the Appellant 
decide to stop production of sisal. I am not at 
all sure, however, that if it was necessary to de-
cide the issue, it would not be held that it was an 
implied term of the dealings between the parties in 
the instant case that the Appellants should carry 
on the business of sisal production. This was 
clearly the intention of the parties throughout 
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the negotiations, and indeed the Selection Commit-
tee was specially appointed to see that applicants 
were suitable for the purpose. It must be remem-
bered that the Appellants' formal application for 
the estates was supported by their answers' to the 
'questionnaire' (Document No.9)> in which they 
announced their intended programme for sisal pro-
duction should they obtain the estates. It must 
surely be presumed that this was largely the basis 
on which the Committee made their recommendations 10 
to Government, and on which the contract was en-
tered into. Should they have failed to carry on 
their business of sisal production, it seems to me 
that they might well have been held liable to pay 
the full £174,600. 

21. I do not propose to review in detail the many 
cases to which I have been referred, helpful though 
I have found them and grateful as I am to Counsel 
for their assistance in this manner. The cases for 
the most part are so near the border-line between 20 
capital and income, that it seems useless to try 
and draw an absolute comparison between the instant 
case and reported cases, for some small difference 
of circumstance might be vital. Rather, . I have 
read the cases in order to try and appreciate the 
guides and signposts which the courts have recog-
nised in coming to a determination on the particu-
lar facts. Mr. Borneman's main argument has been 
that the payment of the 'royalties' was for the 
'user' of the sisal potential, whilst Mr. Newbold 30 
has of course taken the opposite view and says that 
the sum of £174,600 permeates that part of the 
transaction which we are considering, and that in 
any event there could not be a 'user' of a 'poten-
tia l ' , which is something in the future. Mr. 
Borneman has used the word 'user' in the sense of 
the enjoyment of some asset, such as the hire of a 
factory as opposed to its purchase, or royalty for 
the right to extract coal for which periodical 
payments are made; there is, of course, in the in-
stant case the rent which is paid for the use or 
'user' of the land based on its unimproved value. 
I have been referred by Mr. Borneman to three cases 
to illustrate that if a sum is paid for a right of 
user, it is at least indicative that the transac-
tion is of an income nature, they are; Constantin-
esco v. Rex, 11 T.C. 730; Nethersole ~ HTFT 
TnspecTor of Taxes, 28 T.G. . 501; Commissioners of 
ISIand"'"Revenue v7 Desoutter Brothers Limited","* 29 
tTcT 155 • These cases again were of a somewhat 
specialised type, the first and third relating to 
patent rights and the second to copyright. The 

40 

50 
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Rustproof Metal Window Company v. Commissioners of 
Inland~*Revenue, 2'J T.C. 243, ano'ther patent case, 
"refers to Peanut top and Nethersole. lord Greene, 
[.R., in the Rustproof Metal case, at page 268, 

says, "that the reeci a sum which is based on 
actual user points more strongly (and it may be 
conclusively) to its being of an income character 
is true". In the No ther sole case, lord Greene re-
ferred at page 512 to the Trustees of Earl Haig v. 
Commissioners of Inland Revenue, 22 T.C. 72 5, in 
which the Lord President", (Normand) said, "The 
argument for the Inland Revenue was that payment 
for the use of a thing is of the nature of rent or 
royalty or the like and cannot be merely the price 
of the thing. But that only brings the argument 
back to a discussion of the nature of the thing 
and of the use made of i t " . There is no doubt, 
of course, that the £174,600 was paid for user, 
but then so was the premium which must have inclu-

20 ded in part anyway the use of buildings and other 
reversionary assets. The 'premium' and the 'royal-
ty' cannot, I think, be differentiated between ex-
cept as to method of payment. On the question of 
reversion, Lord Greene in the Nethersole case at 
page 510, said:-

"One might perhaps have expected that where 
a piece of property, be it copyright or any-
thing else, is turned to account in a way 
which leaves in the owner what we may call 

30 the reversion in the property, so that upon 
the expiration of the rights conferred, whether 
they are to endure for a short or a long 
period, the property comes back to the owner 
intact, the sum paid as consideration for the 
grant of the rights, whether consisting of a 
lump sum or of periodical or royalty payments, 
should be regarded as of a revenue nature. We 
emphasise the word "intact" - salva rei sub-
stantia, to use the expression adopted by Lord 

40 Fleming in Trustees of Earl Haigh v. Commis-
sioners of Inland Revenue. 22 T .G . 725, at 
page 735 - "since "(save in the special cases of 
wasting property) if the property is perman-
ently diminished or injuriously affected, it 
means that the owner has to that extent real-
ised part of the capital of his property as 
distinct from merely exploiting its • income-
producing character. 

A principle on some such lines as these 
50 would not, we think, be out of accord with 

the popular idea of the distinction between 
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capital and income. But it is not, we think, 
open to this Court to adopt it as in itself 
affording a sufficient test. Such a principle, 
if it had been the correct one, would by it-
self have afforded a simple answer in the case 
of Constantinesco v. The King (11 T.C. 730) 
where the "inventor retained his patent". 

The reversion in the instant case is certainly ves-
ted in the Government but payment is based on a 
lump sum as part of capital valuation and has not, 10 
in my view, been calculated on true royalty. Mr. 
Borneman has also referred to the case of Stanton 
v.. Federal Commissioner of Taxation, 6 A.1.T.R.216, 
where the case of McCauley vT iTederal Commissioner 
of Taxation was cited in which Latham,' C7j. was 
recorded as having said:-

"In my opinion the word "royalty" is prop-
erly used for the purpose of describing pay-
ments made by a person for the right to enter 
upon land for the purpose of cutting timber 20 
of which he becomes the owner, where those 
payments are made in relation to the quantity 
of timber cut or removed. Thus I am of 
opinion that the moneys received by McCauley 
were royalties and accordingly were part of 
his assessable income". 

The circumstances in that case were, of course, 
very different to those in the instant ease. There, 
standing timber was sold, the consideration for 
which was a payment of 3/- per 100 superficial foot 30 
cut. Payment of the £174,600 in the instant case 
was not merely for the right to go on to the es-
tates and cut the sisal which was there at the time 
of disposal, but was for the transfer of much wider 
rights. 

22. Mr. Borneman cited the cases of Mackintosh v. 
Commissioners of Inland Revenue. 14 T.C. 15, and 
Ogden, (rTm. Inspector _of JJaxes) v. Medway Cinemas 
"Himited, "18 T .G~7b91, "in s upporXXTTii s proposition 40 
ThSXTEe payments with which this appeal is con-
cerned, whatever they were called, were of a 
revenue nature. He commented on what he described 
as the "fantastic resemblance" between the Mackin-
tosh case and the instant case. The former was 
another one relating to partnership compensation, 
in which the deceased partner's estate was to re-
ceive £500 quarterly for five years; these payments 
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were on the particular facts held to be income. 
Rowlatt, J. says, at page 19, " I think they are 
treating it not as paying by instalments for a 
thing they have got once for all, but I think they 
are treating it as being for the use as they are 
using it, but that is only to go on for five years". 
After elaborating this, he says, "That is the best 
conclusion I can come to upon a question which I 
am bound to say is a very narrow one". I person-

10 ally cannot help but doubt whether, borderline as 
he seems to have regarded the case, he would not 
have come to a different conclusion had the pay-
ments been based on a capital sum, as in the in-
stant case. Mr. Borneman lias referred to the pre-
vious system of payment hy royalty. The catalogue 
shows that on the outbreak of war, estates were 
leased for one year at more or less nominal rents 
and payment of a royalty based on a sliding scale 
according to grade of sisal produced. In 1943 

20 leases were granted for five years, and after 1948 
for two years on similar uerms as to rent and roy-
alty. These leases, however, so far as their con-
ditions are known, cannot, I think, be compared 
with the transaction with which we are dealing. 
There was no economic rent and no premium, the 
whole material consideration appearing to be the 
payment of royalty based on production and price 
which continued throughout the whole term of the 
lease without reference to any capital sum, and 

30 which would appear to be essentially of an income 
nature. The circumstances would not, to my mind, 
justify a suggestion that there was any continuity 
of system such as would influence the interpreta-
tion of the present contract. 
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23. As to accountancy practice, Mr. Wilkinson, a 
representative of the firm of chartered accountants 
employed by the Appellants, explained in evidence 
why he had entered in the Appellants' books the 
two sums which made up the payment of £174,600 as 

40 revenue expenditure. He said, " I thought it was 
directly charged . . . . as a charge against the 
profits on sisal sold". He said he could not see 
that sums which related to sisal production could 
be capitalised or a fixed asset be created. Mr. 
Borneman has mentioned the cases of Whimster and 
Company v. Commissioners of Inland Revenue, 1 2 T.C. 
"8157 and Morgan (H.M. Inspector of Taxes) v. Tate 
and Lyle T7i1ilirdd~,55 T.C7 3~5T~in which a chartered 
accountant's evidence was taken and considered on 
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the very point which is now before this Court. In 
Salmson case, Sir Wilfred Greene, M.R. , said :-

"It seems to me that in the case of patents, 
as in the case of any other matters, the fun-
damental question remains in respect to any 
particular payment: is it capital or is it 
income?, and that question has to be decided 
in reference to other subject-matters, upon 
the particular facts of each case, including 
in those facts the contractual relationships 10 
between the parties. It has been said that 
the question is one of fact, and it is, when 
one gets to the bottom of it , an accountancy 
question. In saying that it is a question of 
fact, one does not mean that, in deciding it , 
questions of law may not have to be discussed 
and decided. For example, the construction 
of a contract may be one of the elements which 
must be taken into consideration in deciding 
that question; there may be eases where the 20 
construction of the contract is of itself the 
really decisive matter in answering the ques-
tion. In this case the question of the con-
tract and the terms of the contract is of 
cardinal importance, as I have already en-
deavoured to indicate in saying what I have 
said on the question of i>l r- cross-appeal". 

In my opinion, whilst giving due weight to the evi-
dence of Mr. Wilkinson, in the instant case also 
the question of the contract and the terms of the 30 
contract is of cardinal importance, and that is a 
matter of law for this Court to decide. I shall be 
mentioning the matter of capitalisation later. 

24. Mr. Borneman's final point is that what was 
acquired for the £174,600 was stock-in-trade (ref-
erence is not here made to the small quantity of 
cut leaf on the estates for which cash was paid 
outside the agreement which is before this Court). 
I understood him to say that in similar circum-
stances in England he would not be advancing this 40 
argument because there the fruits of the land, even 
if of the type of sisal, form part of the land. A 
right of occupancy, he alleges, gives a right to 
occupy but no title to the land itself.. He says 
that what the Appellants bought (if purchase it 
was), was the mature and immature sisal plants and 
not the land, because the Appellant did not obtain 
(and could not obtain) the freehold in the land 



73. 

and in buying the plants only he was buying stock-
in-trade. I am afraid I did not quite follow this 
argument. I sec no real distinction between the 
right of occupancy and a lease, nor has any been 
mentioned. The Department of lands and Mines also 
appear to recognise the characteristics of a lease, 
for in their letter of the 20th of December, Con-
dition Ho.8 makes provision for a 'transfer or sub-
lease', and in their letter of the 26th of October 

10 they accepted the Appellants as their "future ten-
ant" ; moreover, the Land Ordinance and Land Regula-
tions contemplate the possible "transfer, mortgage 
and underlease" of a right of occupancy. Indeed, 
in Section 2 of the land Ordinance, Cap. 113, of the 
1947 Laws, (and the certificate of occupancy issued 
to the Appellants is expressly made subject thereto, 
and with certain exceptions to the Land Regulations 
1948), a right of occupancy is defined as "A title 
to the use and occupation of land". What is a 

20 lease other than that? Bayley, J . in St. Germains 
v. Williams, 2 B. & C . , 220, said " I f the owner of 
Tand consents by deed that another person shall oc-
cupy the land for a certain time, that is a lease"; 
now, of course, a deed is not always necessary. A 
thing, whether growing or otherwise, if attached to 
the land is part of the land so far as I am aware 
(and I have been referred to no authority to the 
contrary), whatever tenure it is held on, and 
whether situate in England or Tanganyika. Does Mr. 

30 Borneman argue that if leased in England for 99 or 
999 years, it would (if otherwise the terms of the 
instant contract applied), be stock-in-trade, but 
if the freehold passed it would not? This, I should 
have thought, was not the correct test. He referred 
me to Mohanlal Hargovind v . Central Provinces and 
Berar Spmmis sil3nero?"Thcome Tax. 2~8 annotated T .J . 
(1949), 287, where the'right"to pick leaves off 
trees for wrapping tobacco to make cigarettes was 
held to be a deductible expense for income tax pur-

40 poses. There it was said by Lord Greene, "The 
contracts grant no interest in the land and no in-
terest in the trees or plants themselves". In my 
opinion, that case is distinguishable by the fact 
that in the instant case the Appellant obtained a 
99 year interest in, inter alia, the land and 
plants. Mr. Newbold referred me to the case of 
Stow Bardolph Gravel Company Limited v. Poole (H.M. 
I n s p e c T o r r e a company" 
purchased'TEe right or licence for an unlimited 

50 time to extract gravel from another's land, but 
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without acquiring any interest in the land itself, 
and it was held to be a capital payment. Sir Ray-
mond E'vershed, M.R. , at page 471, said that, being 
a natural deposit under the top soil, it could not 
become stock-in-trade until after it had been ex-
cavated, and that what was acquired was the means 
of getting it. Is it not in the instant case that 
what the Appellant purchased or acquired was the 
means (including the sisal areas and plants) to 
obtain the leaf which would then become the stock- 10 
in-trade? Sir Raymond referred to the case of 
the ICouri Timber Company Limited v. Commissioner 
of Income Tax,"(1913) A.C. 771, which related to 
tihe acquisition of timber rights and quoted Lord 
Shaw, who said " the transaction under which 
these timber rights were acquired was not one un-
der which a mere possession of goods by a contract 
of sale was given to the Appellant company, but 
was one in which they obtained an interest in, and 
possession of, land". In the instant case the 20 
Appellant also obtained an interest in, and posses-
sion of, land. The £174,600 was not paid for the 
leaf as stock-in-trade, but for part of the unex-
hausted improvements which constituted the sisal 
potential (including the plants from which the raw 
material could be produced) at the date of disposal. 
Incidentally, Mr. Newbold drew attention to the 
fact that although Section 14 of the Ordinance does 
not specify that the deductible 'outgoings and ex-
penses' related only to those of income and not a 30 
capital nature, yet that has always been so recog-
nised. In the Stow Bardolph case, Jenkins, L . J . , 
at page 474, mentions this~7"Tor"in saying that the 
sums paid were "laid out wholly and exclusively 
for the purpose of their trade," he goes on to say, 
"it remains to consider whether these two sums were 
in the nature of capital outlay or expenditure on 
revenue account, for in order to be expenses 
properly deductible they must be of the latter 
description". 40 

25. Exactly how the sum of £174,600 was arrived 
at is not in evidence. Mr. Borneman has said that 
in the sisal potential there was not anything to 
buy, but it seems to me probable (especially in 
view of the wording of the Conditions of Sale in 
the Catalogue) that it was an attempt to capital-
ise at current market prices the value of estimated 
leaf production - an uncertain figure (as would be 
the dentist's profits in Ramsay's case), and this 
was recognised in the method "of p'ayment adopted. 50 
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It is to be observed that the payments were not to 
run throughout the term of the right of occupancy, 
but, on the conditions existing at the time of the 
deal, might have been expected to cease after some 
7 or 8 years although in fact the whole amount was 
paid off in 2 years owing to the rise in the price 
of sisal. In the Ramsay ease, Lord Wright said :-

"It i3 a case in which a capital lump sum 
has been stipulated as the price of a piece 

10 of property, and it is none the less so be-
cause the payment of that sum is to be made 
by instalments, instalments at certain spec-
ific periods, no doubt, but not instalments 
of a fixed price. It is none the less, in my 
judgment, a capital sum because in the work-
ing out of the transaction, and in the dis-
charge of that capital sum, the Vendor accord-
ing to the terms of the agreement may have to 
be content with a lesser amount than £15,000. 

20 The £15,000 is not an. otiose figure; it is a 
figure which permeates the whole of the con-
tract, and upon which the whole contract de-
pends" . 

Again, in the same case, he said:-

" I cannot see why a creditor who has sold 
property for a particular price should not, 
in discharge of that price, agree to accept a 
fluctuating sum i f , as may be the case, and 
no doubt was the case here, there are suffici-

30 ent reasons of convenience or other consider-
ations which make it desirable to adopt that 
method of payment". 

To my mind, the payments in the instant case were 
instalments (though variable and uncertain) of the 
capital sum of £174,600 and were not therefore de-
ductible for purposes of income tax, and I dismiss 
the appeal with costs to the Respondent. 

Sgd. E.D.W. Crawshaw, 

JUDGE. 

40 30 .3 .57 . 

Thornton for Bechgaard & Borneman for Appellants. 

Samuels (for Newbold) for Respondents. 
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DECREE. 

IN HER MAJESTY'S COURT OF TANGANYIKA 

AT DAR ES SALAAM 

MISCELLANEOUS CIVIL APPEALS N0S.19 & 20 of 1955 

RALLI ESTATES LIMITED Appellants 

versus 

THE COMMISSIONER OF INCOME TAX Respondent 

DECREE IN APPEALS 

(Issued under Rules 56 and 21 of Eastern African 10 
Court of Appeal Rules, 1954) 

These Appeals coming on this day for hearing 
and final disposal before the Honourable Mr.Justice 
Crawshaw in the presence of R.E. Borneman, Esq., 
Q .C. , and K. Bechgaard, Esq., Advocates for the 
Appellants and C.D. Newbold, Esq., Advocate for 
the Respondent. 

IT IS HEREBY ORDERED AND DECREED that :-

1. The appeals be and are hereby dismissed. 

2. The Appellants do pay to the Respondent the 20 
costs of these appeals to be taxed by the 
Taxing Officer. 

Given under my hand and the Seal of the Court 
this 18th day of April, 1957. 

Issued & Signed: / 5 / 5 7 . 
REGISTRAR. 

/ CHM. 
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No. 12. 

MEMORANDUM OF APPEAL 

AFRICA AT NAIROBI. 

RALLI ESTATES LIMITED Appellants 

and 

THE COMMISSIONER OF INCOME TAX Respondent 

(Appeal from the Judgment and Decree of the High 
Court of Tanganyika at Dar-es-Salaam (Mr.Justice 

10 Crawshaw) dated the 18th day of April, 1957). 

MEMORANDUM OF APPEAL 

RALLI ESTATES LIMITED, the Appellants above-
named, appeal to Her Majesty's Court of Appeal for 
Eastern Africa against the whole of the decision 
above-named on the following grounds 

1. That for the purpose of ascertaining the total 
income of the Appellants for the years in 
question the payments totalling £174,000 (sic) were 
deductible as being outgoings and expenses 

20 wholly and exclusively incurred by the Appel-
lants in the production of the Appellants' 
income. 

2. That the learned Judge erred in failing to 
hold that the payments totalling £174,000 (sic) 
were allowable deduction under the provisions 
of Section 14 of the East African Income Tax 
(Management) Act, 1952, and in particular 

(a) the learned Judge erred in failing to 
hold that the said payments were truly 

30 in the nature of royalties paid by 
reference to quantum of user; 

(b) in the alternative to the above, the 
learned Judge erred in failing to hold 
that the money paid was paid for the 
right to exploit the sisal potential; 

(c) in the alternative to the above, the 
learned Judge erred in failing to hold 
that in any event the said payments 
were deductible as being essentially 

40 of a revenue nature; 
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(d) in the alternative to the above, the 
learned Judge erred in failing to hold 
that the said payments were deductible 
in ascertaining total income in accord-
ance with ordinary commercial principles 
and in accordance v/ith the ordinary 
principles of commercial accountancy; 

(e) in the alternative to the above, the 
learned Judge erred in failing to hold 
that the said payments represented cost 10 
to the Appellants of stock-in-trade of 
their business. 

3. That this Appeal is brought with the leave of 
Her Majesty's High Court of Tanganyika which 
was granted on 18th April, 1957* 

4. By order of this Honourable Court, dated 21st 
June, 1957, the time for the lodging of this 
Appeal has been extended till the 26th July, 
1957. 

The Appellants therefore pray s- 20 

(a) That the decision of the High Court be 
reversed; and 

(b) Por such further and other relief as 
this Honourable Court may see fit to 
grant, together with the costs of this 
Appeal and of the Appeals in the Court 
below. 

DATED at Nairobi this 25th day of July, 1957. 

K. BECHGAARD, 

Advocate for Appellants. 30 
Piled bys-

K. Bechgaard, 
Advocate, 

Bugard House, 
lugard Avenue, 
Nairobi. 

Served uponi-

The Legal Secretary, 
East Africa High Commission, 

Queensway, 40 
Nairobi. 
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No. 13. 

NOTES OF ARGUMENT TAKEN BY THE PRESIDENT 

NOTES"TAKEN BY THE HON. THE PRESIDENT -
SIR KENNETH O'CONNOR. 

14-. 4 .58 . Coram: O'Connor P. 
Briggs, V-P. 
Forbes, J .A . 

Borneman, Q.C. , Bechgaard with him, for 
Appellant. 

Hooton, Livingstone with him, for Respondent. 

Borneman: 

Income Tax charged with reference to years of 
income - relative years 1951, 1952. 

Figures not in dispute. 

1951. Plaintiffs assessed. 229, 692. 

1952. £496,511 odd. 

Claim is to deduct from 1951 
1952 

Total: 

£ 94,326 
84, 

£174 , 600 

Our Income Tax is an Income Tax Management Act and 
purports to tax income only. 

Whether a sum of capital or income. 

Deduction from gross income if of income na-
ture not if of capital nature. 

Whole issue is whether sum which we wish to 
be deducted is a proper revenue expense. 

Submit the £174,600 is a revenue expense and 
a charge against property. 

Words similar. 

In U.K. you deduct (S.137A 1952 Act). 

In Tanganyika you deduct 

s.8 general charge, 

(a) Trade 

3.14(1) (paragraphs (a)- (o) not relevant). 
General words of s .14(1 ) . 

Usual expenses of trade - money paid for user 
of assets, e .g. office rent: money paid for Mre of 
assets - salaries - light etc; is deductible. So 
is any money paid for the right to use assets. 
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is a revenue Money paid for user of assets 
charge. 

e.g. royalties - root meaning in coal mines. 
Taken on a larger meaning - copyright - for user 
of someone's asset. 

Price paid for a right to use. 

Must be revenue expense if asset 
trader in the course of his trade. 

used by 

This was a revenue expense as a sum paid for 
the right to use the potential of this land to grow 10 
sisal. Called by Government 'royalties' and so 
remained. 

But label does not matter except that it is 
an indication of what prima facie parties intended. 

Not conclusive but indicative. 

Principle: 

(1) Sum; paid for the user of an asset is a 
revenue expense. 

(2) Whatever label is put on it , it is duty 
of the Court to say what it is. 20 

To Courts 

Position would not be different if Government 
had given a freehold title. 

Borneman continuess 

'Royalties' were at a later stage called 'pur-
chase moneys' but it does not matter what the label 
was. 

Sisal land passed into possession of Ralli 
Estates ltd . , for a premium, a rent and for a 
royalty which was geared to the amount of sisal 30 
produced, i . e . to the quantum of user of the land 
to produce sisal. 

Won't refer to judgment. 

I am not here to complain about the principles 
which Judge accepted. My complaint about Craw-
shaw's judgment is that he failed to apply the 
principles he accepted. Side-tracked by two par-
ticular passages read and taken out of their con-
texts . 

Line is fine but when drawn is clear. 40 

We fall on the income side of the line. 

Pacts first 
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2 estates - lanconi 
Mjesani. 

Odd 6,000 acres. 

Original property of Company in which Company 
was held "by Germans and Ralli Bros, were selling 
agents. 

War - passed to Custodian. 

Ralli's were agents. 

In 1940 British Board appointed. Ralli 's 
10 still Managers. Till 1948 Ralli 's managed. 

30 .6 .48 . Enemy Properties Disposal Ordinance, 
1948, passed. 

Land passed to Custodian as agent for Tangan-
yika Government. p.34. 

The two estates became the property of the 
Tanganyika Government" as from the 1/7/48. 

They permitted persons to manage and Ralli 
Bros, were appointed Managers of Mjesani and Lan-
coni. 

20 l / l / 51 . The two estates passed into the pos-
session of the Appellant Company as a result cf the 
transaction which is before you; on terms that 
the Company took a right of occupancy. Paid rent 
for right of occupancy for 99 years in considera-
tion for a premium for the unexhausted improvements 
and agreed to pay a royalty for the sisal fibre 
produced. 

3 things; (l) rent 
(2) premium 

30 (3) royalties 

We have not claimed premium which we might. 

Crown says this is ( l ) pre-determined (2) a 
capital item. 

I say it is neither. 

Land Tenure Ordinance. Cap.113, p.1486, s.2 
'unexhausted improvement'. 

You take any point of time when man goes into 
possession - 'right of occupancy'. 

'title to the use and occupation of land'. 

40 s .7 . 

3.13(b) 'unexhausted improvements existing at 
the date of occupation'. Premium was paid for this. 
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3.14. p.1491 first proviso. 

Rent for a right of occupancy is a rent based 
on unimproved value. So rent for right of occupan-
cy is always low. You pay a rent on the unimproved 
value but when you go in you pay for the capital 
assets which are there (unexhausted improvements). 
We paid the premium for that, predetermined and 
unalterable. We pay the royalty not predetermined 
or unalterable month by month as we produce sisal 
fibre and then only for the use of the sisal po-
tential. 

History: 

Record p.8 . 

In June 1948 Custodian prepared a Memorandum 
as proposal for the disposal of enemy sisal estates. 

•Premium will be fixed for the value of the 
unexhausted improvements'. 

March 1950. Government told Tanganyika Sisal 
Board what the basis would be "base -valuation of 
each estate on its potential production". 

14 .3 .50 . Applications invited. 

last paragraph. 

Indication that there was going to be a rent, 
a premium for unexhausted improvements and a Roy-
alty. Word accepted by industry which knew what 
it meant. 

•Royalty' is inevitably geared to 
of future user. 

a quant um 

Land Settlement Order 4/1950 had a foreword, 

p.10. Poreword. 

•Royalties' were payable to the 
Enemy Properties. 

Custodian of 

At the date when this 
sons knew what 'Royalties' 

document was issued per-
meant. 

Por 10 years it was accepted in the industry 
that 'Royalty' in the industry connoted a sum of 
money according to production. Both parties went 
into the transaction knowing what the term meant. 
Important. They knew what they were doing. 

The Government thought this was the thing to 
do and that continued throughout. The meaning of 
'royalty' went right through to the end. 



83. 

Royalties geared. (I) to production; and (2) 
to current market prices. 

p.12. Catalogue. 

Premium fixed on inventories. 

Method of Disposal. 

p.13 . Conditions of., Sale. Vital. 

old 
for 
the 

In the Court 
of Appeal for 
Eastern Africa. 

'threefold, consideration'. 

Shbmit this shows a continuation of the 
system, by including as part of consideration 

10 the transfer payment of a royalty geared to 
quantum of user until a certain amount is paid. 

To Court: 

Royalty is related to unexhausted improvements 
but the premium is due to the assets at the date 
of the entry into possession. 

One of the considerations was periodical sums 
of money geared to user. 

That is all I need. 

p. 13/14. Das is of this case. 

20 Addressed to Ralli Bros. 

Paragraph 2. 

The 'balance due on royalty' i . e . , that it is 
described as part of the 'total net capital value' 
is unimportant. This was never more than a label. 
When it came to be paid it had its own character-
istic . 

Even if it were part of the purchase price it 
would not matter from my point of view. 

30 (l) The Royalty is geared to user. 
(2) It depends on imponderables as ab the time 

of writing. 

The £174,600 was a ceiling only. It was nev-
er an amount to be paid. 

At this date no one could say how much royalty 
would be payable. 

Price and production were imponderables. If 
the price had remained at £70 we should only have 
paid £19,000. 

40 We might never have reached the tonnage limit 
of 19,397 tons. 

No.13. 

Notes of 
Argument taken 
by the 
President. 

14th to 16th 
April, 1958 
- continued. 



84. 

In the Court 
of Appeal for 
Eastern Africa. 

No.13. 

Notes of 
Argument taken 
by the 
President. 

14th to 16th 
April, 1958 
- continued. 

The Royalty was based on the user of the land 
to produce sisal fibre - i . e . sisal potential. 

The Royalty is not geared to the quantum of 
sisal on the land or to the quantum of sisal to be 
produced, but to the production of 'line fibre' 
not leaf. 

At the date of the contract no one knew how 
much should be paid for Royalty, but what everyone 
knew is that it should turn on future user. 

Forbes; p. 13-. 'estimatedleaf potential on 
the estate at the time of disposal'. Does that 
mean later planting? 

Borneman% There was a slight shifting of 
ground by Government later. The royalty was pay-
able on fibre tonnage, not leaf tonnage. 

Royalty only went on for two years because 
price of sisal rocketed. 

Royalty v/as from nil to £174,000. (sic) 

To Court; 

I do not think that we could have rooted out 
sisal and started planting pineapples. It may be 
so but I do not think so. 

At the date of the contraco no one could say 
what would be paid by way of royalty. 

p .16 . para.3. 'In accordance with the con-
i l n t w i i n i l i n « m 

ditions of sale . . . ' 

This is an offer which we accepted and paid 
10%. This is a concluded contract. 

We paid £58,000 odd on the 16th November, 1950. 

Letter of the 20th December,1950. 

Extraordinary document. 

Looks as if under the Agreement which we were 
proposing to make or have made no tax will be pay-
able. Seems that the Income Tax authorities were 
consulted before this letter v/as sent, p.198/9. 

This shows that the submission I make on the 
other letters is correct. 

Change of label does not change position. 
'Royalty1 still runs through this contract. Re-
markable document. 

'receipt whereof is hereby acknowledged'. Tie 
between two documents. Second one is pursuant to 
the earlier document. 

10 

20 

30 

40 
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p.19. 'Schedule hereto' - figures are the 
same as before, p.20-22. 

pp.195-203/4., letters 

p.199. Income Tax Department. 

It makes no difference. If it was it was 
naive and should not be taken notice of by a Court 
of law. 

p.192. Certificate of Occupancy dated 4 years 
later. 

To Court; 

Ralli Estates became entitled to commence 
business on the 21.12.50. Contract must be inter-
preted on the basis of the earlier documents. 

p.17/18 on. 

The letter of the 20th December refers to a 
deposit already made. 

Briggs s Have we not to construe the document 
of the 20th December? 

Borneman: I do not accept that but I do not 
mind. 

p.209. To deduct E .O .B. expenses was in accord 
with the ordinary principles of commercial account-
ancy. 

p.9.87. Subsidiary company will be formed. 

That is all the relevant documents. 

Issue turns on what the parties intended and 
the words used. 

Transaction resulted in a grant of a right of 
occupancy over public lands deemed to be undevel-
oped. 

s.6(b) as amended in 1947. 
8.13(b) sale of unexhausted improvements 
and (3) 19,397 tons. 

(To Court. Forbes: 

That is not standing crops. That is not the 
sisal leaf. It is fibre tonnage. 

There was no evidence of how the value was ar-
rived at ) . 

Forbes, p . 8 . , p.13. 

Borneman. I don't know whether the premium 
is related to the existing leaf. 

"leaf potential". 
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Geared to what will happen in the future. 

Submit 

Forbes refers to p.38 at X. 

Adjourned to 2 .30. 

2.30 p.m. Bench and Bar as before. 
f w m Hum Mtttmn i n « n • 

Borneman continues: 

Assumptions on the facts of this case. 

(1) The payments in issue were understood by 
both parties to be payments in the nature of royal-
ties; but fact that you put a label on anything is 10 
not conclusive. 

(2) Both parties intended by the use of the 
word 'royalty' or "balance of unpaid purchase 
price" to indicate payments on a sliding scale ac-
cording to the quantum of sisal produced. 

(3) On the facts the payments were based on 
user; "for use as Rallis were using it" as the 
Judge said. They were payments which rose and fell 
with the chances of business. 

(4) Even if it be assumed that the £174,600 20 
was a part of a purchase price, the monthly pay-
ments which made it up are st:11 on the facts and 
the authorities income payments which are deductible. 

The fact that the £174,000 (sic) may look like a 
lump sum makes no difference if made up by refer-
ence to a quantum of user. 

(5) There was no pre-determined global sum 
and standing at the time the contract was made no-
one could say how much would be paid. 

(6) There is no provision for the payment of 30 
any global or pre-determined sum in default of the 
payment of any instalment. 

Paterson Engineering Go. v. Duff, 25 T.C. 43-
p.43 T2*) and T3T Question of fact. Court not bound 
by provisions of the 2nd agreement. 

See what the substance is. 

Ogden v. 18 T.C. 691. p. 695 
'in accordance" with I he"" sub stance of the matter' . 

p.696. 'a revenue payment for the use during 40 
a certain period of certain valuable things and 
rights' . 

a pre-determined sum. 
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Congtantinegoo v.. R. 11 T.C. 730. 42 T .L .R . , 
43 T.TTTIi. ~2T. which has marks of a capital 
sum was held to be royalties in respect of user. 

Briggs: Patent remained in Constantinesco. 

That does not matter. 

p.740. 'Now what evidence' 

An aggregation of the sums paid for user. 

p.742, bottom, 
p. 743. 

10 P.745. 
p.746. 

Submit it is an income payment if it is geared 
to use of an asset. 

C . I .R . v. Ramsey. 20 T.C. 79-

Primary price - pre-determined. There was a 
predetermined primary price which could be sued 
for as a primary price. 

p.80. paragraph 6. 
p.81(v) 

20 p.92. No antecedent debt in this case which 
has to be paid. Might be £9,000 or £19,000. 

pTUU' Distinguish. We never became liable 

to pay £174,600. 

There is no primary obligation to pay this or 
any other sum. 

Distinguishable on that ground. 

Ramsay, ledgard etc. are very special cases. 
Not followed by superior Courts. 

30 C . I .R . v. Hogarth. 23 Tax C. 491. 

p.499- Now, there is a clear difference, 
p.500. 
p.501. 'permeate' and 'dominate'. 

If you merely have a ceiling you have a Ho-
garth not a Ramsay decision. 

No sisal no payments. 

Jones v. C . I . R . 7 T .C. 310. 

p.311. 
p.312. 'By Clause 2 of the Indenture » 

40 314 
315. 'rose or fell with the chances of an 
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income. I think that when a man does that, 
takes an income'. 

he 

Nethersole v. Withers. 28 T .C. 501, 512. " I f 
a lump sum is arrived at""by reference to an antici 
pated quantum of user it is income". 

Mackintosh v. C . I .R . 14 T .C .15 . 

Quarterly payments were income. 

Pre-determined but an income payment. 

p. 19• 'But looking at ' 

'paying for the use as they are using it ' 

D. 'Not handled is a purchase by instalments'. 

Racecourse Betting Control Board v. Wild._ 
22 t : c : 162 ( i w r o . . r t i o i r ~ 

p. 182 
p.188. 

Annual payment was geared to the cost of the 
capital asset to the payee but was nevertheless 
held to be income. 

C . I .E . v. Metal Window Co. 29 T.C. 
243. T19477 2 All E.R.*"455" 

Held: That the £3,000 was an income receipt. 

p.266. 'Counsel for the Cumpany called atten-
tion ' 

p.267 
p.268. "anticipated quantum of user". 

Submit that so long as one stands at the time 
of the contract there can only be one conclusion. 

10 a.m. tomorrow. 
K.O'C. 

14/4. 

15 .4 .58. Bench and Bar as before. 

Borneman continues: 

Won't refer in detail to pp.47-58. 

Judge accepted principles of law but did not 
apply them. 

£.m>58. Newbold's argument on ss. 91, 92. 

Hooton. I am not taking that point. 

Borneman: 

p. 58. 'It is to be observed " Right. 

p. 59. 'to find out what the words really 
mean' 
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Correct. That is the duty of the Court. 

p. 59, 60. 

Mallaby--Deely, 23 T .C. 153. 

Based on the U.K. system of the 7-year coven-
ant. He had previously agreed tc pay a capital 
sum and changcd this to a 7-year covenant. 

p.166. i • i • t 

p.167. 
p.169. 

'But it is said 

'what the true legal position was', 

top. 
'It wa3 suggested ' 

To B: 

The letter of the 20th December ties itself 
to what has gone before. It does not stand on its 
own. 

It could be taken to supersede what went be-
fore . 

p.17. letter of the 20th December. 

Effect is "we have had previous negotiation 
which v/as accepted and money was paid under i t " . 
You~must look baclc to interpret the words used. 

I do not agree that the Government was en-
titled to change its ground. Government has en-
tered into an obligation and accepted money under 
one basis and changes its basis. 

When Government accepted the 10% and the 50% 
it would have been liable to an action for specific 
performance. 

We paid £158,000 on the 16.11.50. 

On the 26/10 or thereabouts. 

The rules are not the same when a third party 
comes in and claims. This has to he looked at from 
the top, looking at the whole thing when the rights 
of the third party, the crown, comes in. You must 
not only look at the letter of the 20th December, 
but must satisfy yourself as to the true nature of 
the transaction in order to discover its substance. 
Court is to discover the substance, but for the 
purpose of discovering what the nature of the 
transaction is the previous negotiations must be 
looked at. 

Judgment p, 
pp.61/2. 
pp.62/63. 

61. 
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this is my 

This is a sale of the whole sub-strata of 
property in consideration of annual payment. 

It is such a sale because there is no pre-de-
termined sumwhichmust.be paid. 

Leaf potential is different, from sisal poten-
tial. 

p. 63. 

The Court would have before it evidence as to 
how the tonnage figure was fixed. 

Forbes: 10 

This was an estimate of future production of 
fibre from the sisal mature and immature at the 
time. 

Borneman: 

I will pass on and waste no more time on this. 

pp.63/4. 
pp.64/65. 
pp766/67." • 'were revenue in nature' 
main argument. 

Jones: 20 

There was a fixed sum first payable. 

There was a pre-determineu. royalty. Rose and 
fell. 

Further sums not pr^-jietermined are income -
turned on vagaries of production. 

p. 67. Hogarth more similar than Ramsay. 

p. 68. 'They might have been liable to pay 
the full £174,000' . (sic) 

That is wrong. It is on this basis that the 
Judge relies on Ramsay. 30 

In the Ramsay case the £15,000 was unalterable 
and a fixed pre-determined sum. 

The Judge says it might have been an implied 
term. But if the estates had been destroyed by 
misadventure, we could not have been called on to 
pay anything. Unless you can find a pre-determined 
sum which you can sue for you are nowhere near 
Ramsay. 

If that is wrong the whole of the judgment 
falls to the ground. 40 

I rely on that. 
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pv, 69. 'the premium assets' . 

Wrong. 

Cap.113. 

s.13(b) s .16 . 

Right of occupancy is highest title to land 
in Tanganyika. 

Unexhausted improvements stand outside the 
land as chattels. 

I do not accept that the royalty was part of 
10 the consideration for unexhausted improvements. 

There was no evidence of i t . 

That lump sum as part of a capital valuation 
begs question. 

p.. 71. 'based on a capital sum as in the in-
stant case' beg3 the question. There is no escape 
from Mackintosh's case except by starting from as-
sumption that this is a capital sum. 

p. 71. Judge accepts that the previous system 
was one of a payment of royalty based on production 

20 which would be of an income nature. 

In this case the payment was based on produc-
tion and therefore v/as essentially of an income 
nature. 

'Without reference to a capital sum'. He 
meant a pre-determined sum. 

PP.71/?-. 

It is indicative that the accounts are in ac-
cordance with the principles of commercial accoun-
ting. 

30 Evidence was called. 

Crown could have called evidence contra. 

Judgment accepts all the principles but it 
fails to apply them. 

Bechgaard; On stoek-in-trade. 

Ground of appeal 2(e) p.B. 

We bought either £174,600 or 19,000 tons of 
line fibre to be processed as and when produced. 

'Goods' in the Sale of Goods Ordinance includes. 

Important feature is the split-up of the con-
40 sideration. 

Stock-in-trade cases divided into 2 groups -
mining and agricultural. 
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p.321. 

P . 3 2 2 , 

3 3 1 . 

Mining cases no assistance - deal with wasting 
assets. 

Agricultural cases. Kauri Timber case 1913, 
A.C.771 doesn't apply s. 14TTTThl""ETA. Income Tax 
(M) Act. 

Land itself and the unexhausted improvements 
may be in separate ownership. 

Mtoro bin Mwamba 20 E .A.0 .A .108. p.117- Dis-
tinguish "ownership of the trees planted and of the 
soil. 

Division of ownership is possible under the 
Land Tenure Ordinance. 

This subject matter is on sale severable and 
therefore comes within the definition of 'goods'. 

C . I .R . v. Pilcher, 31 T.C. 314. 

'There is not anything said' . 

Distinguish. 

8. 'That is what the Court says' 

'It is true 

'Regard must be had to the contract 

YYe did the transaction in a different way. Y/e 
paid separately for the land and for the stock-in-
trade. Price was to be determined as and when pro-
duced. 

p.332. 
333, paragraph 3. Sisal might be fructus 

industriales. 
p.335. He could have bought the cherries 

separately from the land. That is v/hat we claim 
to have done. 

Adjourned for 10 minutes. 

2.30 p.m. Bench and Bar as before. 

Hooton: 

(Told that we did not require to hear him on 
the 'stock-in-trade' point). 

Borneman's six premises. Those did not re-
fleet the facts of this case. 

(p.11. Notes). 

Borneman-has assumed throughout that there is 
an identifiable sum paid for sisal potential which 
is related only to the future. 

p.13. Foreword to Catalogue referred 
advertisement. 

'conditions of sale' . 

to in 

10 

20 

30 

40 
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•the premium and royalty will "be related to 
the value of the unexhausted improvements on the 
land including leaf, buildings, machinery and 
equipment. 

It is not possible to say what was paid for 
sisal potential alone. 

'related to the estimated leaf potential on 
the estate'. 

Royalty and premium are regarded together and 
10 are payable for leaf, buildings, machinery and 

e quipment. 

'estimated leaf potential on the estate at 
the time of disposal'. That is what they are pay-
ing forT 

P.»l4., paragraphs 3 and 4. 

'Royalty will be charged - based on - not pay-
ment for. 

'whole balance' is balance of purchase price. 

This merely indicates a method of payment. 

20 p.14, bottom. 'Total net capital value'. 
'Balance of net capital value' . 

What is being paid for by premium and royalty 
lumped together is a number of elements of which 
sisal potential is one. 

To B; 
p.38. 

When the land Authorities came to draw up 
a formal offer of right of occupancy they applied 

30 themselves with care to the terms. 

Quite proper to consult Income Tax Department. 

There is nothing in the letter of the 30/9 
that what was purchased was something exclusively 
in futuro. 

p. 196. 

The use of the word 'purchase moneys' is never 
queried. 

'purchase consideration' includes royalty, 

pp.198/9-
40 p.17. Nothing extraordinary ~ considered 

terms of bargain. 

No separation between elements for which money 
paid. This was purchase money for a capital asset. 

What was it which was acquired by the Appel-
lant? 
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Borneman has contended for user in futuro. 

(? lit is not). 

ltd. 

Is it not. 

Atherton v. British Insulated & Helsby Gables 

enter sisal 

10 T.C. 155, 192, 3. 

Ralli Bros, intended to 
production trade. 

Borneman: ' I agree'. 

Definition of user: 

British Salmson 22 T.C. 29, 39. 

'Now those rights ' 10 

A user of land is only such a thing as disen-
titles the owner to complain of trespass or damage. 

Mohanlal Hargovind v. C . I .T . Berar (1949) 2 
All E'.R. 6~52. 

Typical user of land. 

654E. Contracts grant no interest in land 
and no interest in the trees or plants themselves. 

This case concerns an interest in land exceed-
ing a right of user. 

Cap. 113. s .2 . 'right of occupancy' 20 

s .18. Occupier shall have exclusive 
right to the land. 

s.10. Governor's rights restricted 
bv statute. 

s.12. 

This is an estate in land which can pass on 
death. 

Cap.116, s .2 . 'lease' includes certificate of 
occupancy. 

s . 44 ( l ) (b ) . Right of occupancy vests a legal 30 
title in the land. It is not mere user. 

Constantinesco's case, p.739• 

Expression 'royalty' is inconclusive. 

The short leases - royalty used in different 
sense. 

No covenant in this lease to hand back the 
land in its original state. Except for implied 
contract to go on with sisal till royalty paid they 
c ould change user. 

p.8. Disposal of parcels of land. 40 

p.D/]l. Foreword to Catalogue, 'leasehold basis', 

bottom. Offering going concerns. 
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What they were being offered was an interest 
in land which they are to "buy by a premium and a 
royalty. 

Part of the purchase price is related to the 
potential at the time you "buy it. 

p_.186. 'with complete consolidation' - he is 
getting'Hie land. 

Acts of ownership. 

p.187. 

» 192. 

" 185. 

" 14. 

p.17. 

"to own and work the estates" 

•ownership of those estates' 
'Long term leases' 
'Long agricultural leases of 99 years' 
full value - implies in other estates 
full value will be paid by premium and 

royalty. 
This is the most reliable evidence as 

monies 

On those documents you can't find that all he 
has is a bare user of the sisal potential. They 
have an interest in land - an income-producing as-
set. 

In the Court 
of Appeal for 
Eastern Africa. 

No.13. 

to the true nature of this arrangement. 

'Pull purchase monies' - in respect of the 
said 'land' - must include sisal potential. 

'The balance of such purchase monies shall be 
paid by monthly instalments'. 

Standing at the beginning everyone knew that 
there was sisal which they could cut and dispose 
of at once. 

p.20. Only limitation is in paragraph 3. Con-
ditions they could grow anything they liked on any 
spare land. 

p.21. Prohibition of sub-leasing implies 
ability to sub-lease. 

Ralli Bros, could at this date have resiled 
and recovered what they had paid. 

p.19. ' If you accept this offer ' 

They did not resile, they accepted. 

Judge never suggested that purchase 
money was an inaccurate description. 

p.200. 'future leasehold titles ' . 

'section for advances' not a mere right of 
user. 

p.202. paragraph 6. 'balance of the purchase 

Notes of 
Argument taken 
by the 
President. 

14th to 16th 
April, 1958 
- continued. 
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This is quite different to the interest under 
discussion in the Racecourse Bettjing_Cpntrol case, 
22 T.C. 182 (see p". 183 (c*)Ta*)77~~Entirely different 
circumstances. 

C . I .R . v. Adam, 14 T .C. 34, 42. 

(l) Practically a permanent provision of land. 

Mallaby Deely's case, 23 T .C. 152. 166. 

'The distinction 
'To take a simple case * 

There is an undertaking to pay a capital sum 10 
and there is a capital obligation. 

What has been done here is to provide two al-
ternative means of making payment. 

If you are satisfied that there is a capital 
obligation it does not matter how that may change 
or abate. 

Part of it is to be paid in the alternative. 

Although in certain circumstances that sum 
may abate, if those circumstances do not take place 
that sum (Sh.3,492,000/-) is a debt. 20 

It is not the law that if there is no pre-
determined sum, it must be revenue. 

Ramsay1s case similar. 

Submit that if the alternative method of pay-
ment was no longer open there would still be that 
debt: You might not get specific performance till 
99 years had run. The money would still be payable 
if for some reason they produced no sisal. 

There is an obligation to pay £170,000 (sic) 
which may abate. 30 

p.14. 'Balance due on royalty'. 

Nethersole's Case. 28 T.C. 511. 

Depended on imponderables. What was purchased. 

I agree that in some circumstances a pre-de-
termined sum is important, but it is only a sign-
post. 

p.50Q. 'The nature of the rights' - often the 
deciding factor - a great deal more than were 
covered by a licence. 

C . I .R . v Hogarth, 23 T.C. 5-11. 40 

No pre-determined sum. 

Decided revenue payment - why? 

p.499- 'And lastly » 
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10 

20 

30 

40 

Reason for which case was decided - not ab-
sence of a pre-deterrained sum. 

Const an tine a co.' s case was reviewed in Nether-
sole at p. 510. 'We will now consider • 

Property hero doe3 not come back intact. 

Growing crops would not come back intact. 

Covenant for sail fertility p.21(d) 

Nethersole p.511. 

Here the price is £x. . 

But in the alternative you can pay £y. 

That can't alter the nature of the transac-
tion itself. 

G . I .R . v. Ramsay, 20 T .G . 79. p.92, top. 

Whatever be the method of payment here the 
sums were 'payments of money due as capital'. 

p.93. 'For instance ' 

Capital sum notwithstanding it was described 
as a royalty. 

Though this rose and fell with, the chances of 
business it was of its essence income and distinct. 

Jones. Lord Wright says not a case of uni-
versal application. 

There isn't a pre-determined sum in Ramsay's 
case - either - it is subject to 
diminution. 

increase or 

Submit. 

v G. Spooner 
10% No"pre-determined sum. 

This sum was part of something paid 
as capital. It v/as not paid for user or alone for 
a potential in futuro: it was paid for an exist-
ing interestTn" land - a capital payment. 

Adjourned 10.30 a.m. K. O'C. 15/4 . 
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Ramsay only refers to a 'primary price'. 

If Ralli Bros, ceased to produce sisal, they 
would be in breach of contract. 

p. 9-
p.386. paragraph 2. 
p.186. paragraph 3. State your plans. 

What we have here is a provision that the pur-
chase money may be increased or diminished - no 
pre-determined sum. 

Minister of National Revenue 
(19337 A .0 . 6847 
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16 .4 .58 . Bench and Bar as before. 

Borneman in reply: 

Hooton's points - 16. 

(1) Cannot be said on the documents how much 
for sisal potential alone. But you can draw in-
ference as to what was payable for sisal potential. 

Letter of 30th September. Figure there set 
out for royalty was for user, exploitation of sisal 
potential. Same figure in the letter of 20/12 was 
for the same consideration. 10 

(2) Issues must be judged by standing at point 
of time of disposal, whether at September or De-
cember. 

I agree. 

It is wrong to look at the position ex post 
faoto. ~ ~ 

(3) The payment of £174,600 was based on I 
agree. I said 'geared to' production. 

(4) The £174,600 was clearly based on an as-
sumption of £9 per ton. It shows also that it was 20 
based on 'fibre tonnage' and was for use "as it 
was used" (Rowlatt J . ) . Shows this is not a oase 
where the sale price was fixed at the beginning, 
price to be paid by instalment^. It showed that 
monthly sums were to be paid geared to user depen-
ding on the rise and fall of the chances of busi-
ness. This is a vital distinction. 

Rustproof Metal Windows, 29 T.C. 268. " I f 
lump sum is arrived af'by reference to some antici-
pated quantum of user it will normally be income in 30 
the hands of the recipient". A fortiori if the 
sum is pre-determined. 

(5) Use of word 'royalty' is not conclusive. 
I agree, but its use indicates that it was geared 
to user. 

(6) Hooton said - the right of occupancy does 
confer an interest in land. That really went to 
the stock-in-trade point. I do not accept that it 
confers an interest in land, but let it be assumed 
- on the basis of these facts it is being paid for 40 
by variable sums of money month by month out of 
trading receipts. 

(7) In the letter of the 30/9 there is note 
in paragraph 2 about the small estates - 'full 
value will be paid as premium ' 

There is no note of Carson's evidence in chief. 
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Carson said that there was no practical sisal 
potential on these estates. 

(Told that there seems to be a mistake in 
copying; submits he wishes we should look it up 
in the original). 

(8) Betting and Racecourse case enunciates no 
new principle. 

I agree, it is merely an Illustration of ac-
ceptance of principle that a sum paid to meet 

10 capital expenditure may be income. 

Hooton didn't refer to Ogden v Medwa.y Cinemas, 
18 T.C. 691 which: is very strong against him. 

Fixed capital sum for goodwill; but held a 
revenue payment. 

'This is a revenue payment for the use during 
a certain period of certain valuable things and 
rights. 

(9) Spooner's case. 

Comments: 

20 (l) It was a case concerned with whether 
a sum of money to which the recipient 
was not entitled (only entitled to 
oil) v/as annual profits or gains. Not 
a commercial case. 

(2) No reasons given in the judgment. 
Strong onus under the Canadian Act on 
an appellant. 

(3) Distinction - Spooner's case was a 
case where land was sold but cash was 

30 not reserved but part of the land -
i . e . 10/ of the oil. 
Taking the money instead was a separ-
ate transaction. 
Held not to be an annual profit. But 
if she had reserved cash it would have 
been. 

Marine Turbine Oo., is an excess prof-
its case arid is concerned with whether 
liquidator is carrying on a trade or 

40 not. 

Dictum obiter 
12 T . C . 174, 180. Judge's mind was 
not directed to this point because not 
relevant in that case. 

(4) Spooner's case never since relied on 

(10) The agreement provided two alternative 
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methods of payment - £174,600 down or royalties. 
Wrong. There was only one method prescribed, "by 
instalments month by month". 

(11) Hooton said if what is bought is a capital 
asset and a capital price is paid for it , it mat-
ters not if that abates. 

But to talk on a capital price is to beg 
question. A capital price can only mean payable 
by instalments and that is the whole issue. 

(12) Hooton said that the sum of £174,600 is a 
sum which was a debt due under the contract. 

Quite wrong. There never was such a debt on 
these documents. When could it be sued for? 
Hooton said that in law the debt would become due 
if Ral'lis could not pay or produced no sisal. That 
is wrong. There was never any time at which the 
Government could have issued a writ for money due. 
Whether or not we were bound to carry on growing 
sisal, I do not mind. If that had become impos-
sible there would have been no such obligation. 

User was as the Minister might direct. If we 
had ceased to grow sisal the claim at the highest 
would have to be for damages for breach of con-
tract, related to what damages Government had 
suffered. Even if it were £174,000 (sic) mathematically, 
it would not be for money due under the contract. 

But p ,19(vi) . Revocation the indicated remedy. 

of right of The remedy would be forfeiture 
occupancy. 

Accepted by Government that we pay as we go 
for use as using. 

(13) Hooton said no case used phrase 'pre-de-
termined sum'. I agree. I used it as shorthand. 
In early cases the test was taken as "Is there an 
antecedent debt". 

Ramsay 20 T.C.93. 

Theory of antecedent debt has to a certain 
extent been watered down. So I used phrase 'pre-
determined'. I say that on the authorities in a 
case of this kind the theory of the antecedent debt 
still stands s it is not watered down for this 
type of case. 

"Before you are on the capital road you must 
be able to say that standing at the point of time 
of the contract there is a lump sum to pay which 
at that date can be calculated with precision". 
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" If there is not such a lump sura at the be-
ginning then the amounts paid in liquidation of the 
sum are income and not capital". 

If thoro is such a lump sum - pre-determined 
sum - it may be payable by instalments which are 
income. 

Rustproof Metal Window case. 

If it is arrived at by reference to quantum of 
user it will normally be income in the hand of the 

10 recipient. 

"Satisfaction" monies quantum of which rises 
or falls with the prices of business. 

(14) Hooton referred to Nethersole. p.21(d) . 

(15) Ramsay's case. 

Reliance on Ramsay involves that the £174,600 
( i ) is a pre-determined 3um and ( i i ) can be sued 
for at any time if the instalments were not paid. 

True basis is in the judgments of Romer and 
Green L . J . J . 

20 Hogarth's case closer. 

23 T .C . , 491, 499. 

In this case the payments are month by month 
and pay as we go. 

p.501. Ramsay distinguished. Applicable here. 

(16) Hooton said if Rallis ceased to produce 
sisal they would be in breach of contract. 

We might or might not be. I do not mind. As-
sume that we should. Then Company's claim would 
be for damages only. Lamages for breach of con-

30 tract, not as a sum due under it . 

Conclusion inevitable - one cannot find any 
ground on which on a fair construction this case 
lies on the capital side of the line - money paid 
for use as using is indelibly stamped with charac-
ter of income. Judge accepted our principles but 
failed to apply them. 

See my six premises which still stand. 

Recipient and payer. 

Very rarely v/here a sum of money has one char-
40 acter in the hands of the payer and another in the 

hands of the recipient. 

What chance could a recipient other than the 
Government have of avoiding taxation on an income 
basis? 

In the Court 
of Appeal for 
Eastern Africa. 

No.13. 

Notes of 
Argument taken 
by the 
President. 

14th to 16th 
April, 1958 
- continued. 



102. 

In the Court 
of Appeal for 
Eastern Africa. 

No.13. 

Notes of 
Argument taken 
"by the 
President. 

14th to 16th 
April, 1958 
- continued. 

Appeal should be allowed. 

C , A , V ' K. O 'C. 16/4/58. 

Agreed that there should be an order for two Coun-
sel. 

22 .5 .58 . Bench as before. 

A.B. Patel holds appellants brief. 

Hooton for Respondent. 

Judgments read. Appeal dismissed with costs. 

Certificate for two Counsel. 

K.K. O'CONNOR. 
P. 

10 

No.14. 

Notes of 
Argument taken 
by the Vice-
President. 

14th to 16th 
April, 1958. 

No. 14. 

NOTES . OP ARGUMENT TAKEN BY THE VICE-PRESIDENT 

14 .4 .58 . Coram; O'Connor P. 
Briggs, V-P. 
Forbes, J.A. 

Borneman, Q .O . , Bechgaard with him, for 
Appellant. 

Hooton, Livingstone with him, for Respon-
dent . 

Borneman: Years of Income 1951 and 1952. 20 

Figures £229,692 £496,511 assessed profits. 

Deductions sought 94,326 80,274 = £174,600 

E.A. Management Act - "a tax on income" 

Question - ?/as the deduction of a capital 
or income nature. 

i .e . . Was it a proper revenue expense? 

We say it was - on construction. 

Moneys "wholly and exclusively incurred in 
the production of the income". 

s. 8(1) E.A. Act 30 

"Trader" - production of sisal. 

S.14. 
s.15. 

This was money "paid for the user of as-
sets", as rent. Any money paid for "hire of 
an asset". 
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Typical form of this is a "Royalty"- price 
paid for a right to use - hut the income is only a 
prima facie indication - Court must say what the 
true nature of payment was. 

I do not rely on the difference between a 
99 year lease and a freehold. 

Part of a purchase price may always be a 
revenue payment. 

Sisal land handed to Appellants for rent, 
10 premium and royalty - the royalty geared to quan-

tum of sisal to be produced. 

Court below accepted all the principles 
for which I contend, but failed to apply them. Ac-
ted on two dicta taken out of context. 

Pacts. 

Lanconi and Mjesani Estates, originally 
German owned* Ralli Brothers limited were selling 
agents and large creditors - mortgagees. Vested 
in Custodian. Rallis appointed his agents. 1940 

20 - enemy states removed. 

30.6.1948. Enemy Properties (Disposal) Ordinance. 

Estates again made "enemy" and passed to 
Government as its property, as on 1 .7 .48 . Rallis 
again managers till 1951, when Appellants came in-
to possession. 

Terms. Right of occupancy for 99 years at 
rent - premium for unexhausted improvements - roy-
alty on sisal fibre to be produced. 

Rent - deductible. 

30 Premium - not claimed, though doubtful. 

Royalties - in issue. 

Crown say - part of pre-determined capital price. 

Tanganyika land Tenure Ordinance 1923 (Cap. 
113) 1486. 

s .2 . "unexhausted improvements", 
"right of occupancy". 

s .7 . 0 .13(b) . s.14. Prov. to para 2. 

Rent must be based on "unimproved value". 

Premium must be on "unexhausted improvements". 

40 (pre-determined and unalterable). 

Royalty is not pre-determined and is alterable. 

based on sisal potential, and only payable if 
sisal is produced. 
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p. 8. June '48 Memo, of proposals. 

pp.9/10. 14 March 50 Cons011. to be geared to 
"potential production". 

"Royalties" mentioned. 

This was a phrase usual in this industry. 

p.10. Foreword 

Royalties in reference to the short-term 
leases. 

p.13v Conditions of Sale shown an intention to 

continue the old system of royalties. 10 

(No! Quite different). 

After the general information. 

p.14. Specific offer in letter 30 .9 .50 . This 
shows the sum of £174,600. 

Not in truth part of the "Total Net Capital 
Valued of the Estates. That was a mere label. 

(?) 
The royalty is certainly geared to user, 

and depends on imponderables. The £174,600 was 
only a ceiling, and never an amount to be paid. 
Might have been no more than £19,397 if price £70 20 
or under. In any event, sufficient sisal might 
never have been produced. Typhoon might destroy 
all sisal: no obligation to grow more. 

No one knew how much was to be paid: but 
it was to turn on future user. 

We might have been able to root out the 
sisal and grow pineapples instead. 

(No contract up to this stage). 

p.17-22. 20.12.50 Formal offer. 

Formal acceptance. 30 

Arguments about conditions. 

The certificate of occupancy. 

p.22. 

pp.195-201. 

p.92. 10.12.54 

21.12.50 Appellants became entitled to 
commence business. (38) . 

pp.209/210/214/215. Accounts showing deductions. 

intentions of parties as indicated bywords 
used. 

R. of 0. was granted. 

Transaction. 
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Fibre potential etc. relates only to the 
expected earning capacity of the estates as a busi-
ness. 

Once it is shown that this sum was undeter-
minable that is conclusive. 77-

2.30 p.m. Bench and Bar as before. 

Borneman continues: 

Authorities should be approached on the 
following basis:-

10 1. Payments in issue were understood by both 
parties to be payments in the nature of roy-
alties; 

2. Both parties intended by "royalties" or "bal-
ance of unpaid purchase price" to indicate 
payments on sliding scale according to quantum 
of sisal produced; 

3. On fact that payments were based on user -
for use as Rallis were using; and rose and 
fell according to chances of business; 

20 4. Even if it be assumed the £174,600 was part 
of "purchase price", the monthly payments are 
still on the facts and authorities deductible 
income payments; 

(The fact that it looks like a lump sum 
makes no difference if paid by reference to a 
quantum of user; not pre-determined). 

5. There was no pre-determined total sum: at date 
of contract uncertain what was to be paid; 

6. No provision for payment of any total or pre-
30 determined sum in default of payment of any 

instalments. 

(21) Paterson Engineering Co., v. Duff 
— a r s r i E r ^ r r w r — - ^ — 

(24) Ogden v. Me dwa.y Cinemas 18 T.G. 691, 
695. """"hiring of goodwill". 

(5) Constantinesco v. R. 11 T.C. 730, 739, 
744, 745." 

. . . . "user of patent" . . . . 

(purely temporary). 

40 (10) 0_.I..R. v. Ramsay 20 T.C. 79, 92, 99, 
1(50. 

General liability to pay the "primary" sum in 
all events, unless -
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C . I .R . v. Hogarth 23 T.C. 491. 

(O . I .R . v. Ledgard 21 T.G. 129) 

Jones v. C . I .R . 7 T.C. 310, 315. 

Nethersole v. Withers 28 T.C. 501, 512. 

Mackintosh v. C . I .R . 14 T.C. 15, 19. 

Racecourse Betting Contr01 Board v. WiId 
22 T.C? 185. ~ - -

Rustproof MetalJ7indow^ Go. Ltd. v. I.R_.C. 
29 T(C . "243 , 2j?6_, 268 . 

15 .4 .58 . Bench and Bar as before 

Borneman continues: 

pp.47/58. Judgment. Pacts. 

Mallaby Peeley v. C . I .R . 23 T.C. 153-

(Document expressing part of, but not the 
whole transaction). 

p.16. Just after 26.10.50 Contract completed on 
payment of 10$ or after payment of 50$ 
16.11.50 - See 33 

Valuation - 77 - 19. 

p.68. This passage must be wrong: if it 
is whole judgment is base"1 011 misapprehension. 

Special consons, arising from nature of 
"rights of occupancy". 

p.71. Grave error. 

Bechgaard: 

Grounds 2 (e) 

We bought live sisal - grown or to be grown -
as sto ck-in-t r ade. 

Mining cases are unhelpful - wasting assets. 

Agricultural cases. 

Where the conson. is apportioned as here, 
stock-in-trade is bought as chattels. 

Mackintosh is indistinguishable 

S. 14 (1) (h) of Aet. 

Mtoro's case 

C . I .R . v. Pilcher 

1913 A.C. 771 

20 E.A.C.A.108 

31 T.C. 314. 
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10 

20 

30 

2.3,0 T).ni. Bench and Bar as "before. 

Hooton: 

Court: Wo do not wish to hear you on the 
"Stock-in-trade" point. 

Hooton: The six premises: some do not reflect 
the true facts. 

1 - 4 . "Royalties". 

There is no identifiable sum payable, or pay-
ment provided for, for "sisal potential". 

p.13. "Premium and royalty" are taken together and 
are one. 

"Period" related to leaf potential at time of 
(Hsposal. 

Premium and Royalty both cover all improve-
ments, including leaf. 

p.14. Total net capital value. 

(The X 9 factors) 

p.17. We cannot speculate on causes of form 
this. 

Even if deliberately arranged with a 
view to income tax - no matter. 

These are instalments of purchase tax. 

Nothing severable in respect of "sisal 
potential". 

Whole sum or sums depend on what was 
there and the views taken of probabilities. 

p.195. Not queried then. 

p.198. ? reply. 

No magic about words "purchase moneys". 
But in fact they were. 

What did Appellants acquire? 

"An asset for the enduring benefit of a trade". 

"Atherton v. British Insulated and Helsty Cables 

10 T.C. 155, 198. 

i . e . the Sisal Production trade. 

British Salmson v. C . I .R . 22 T.C. 29, 39. 

Mohanlal v. C . I .T . Berar (1949) 2 A.E.R. 

40 

652, 654. 

S .2 , 12, 10, 13 

S .2 , 44 (1) (b) 

Cap.113. 

Cap.116. 
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A complete "title" is vested in the Appellants. 

Constantin_esoo at p.729 

"Royalty" inconclusive. 

p.8, p.IL,"Alienation" of land 9, 37, 38, 52. 

p. 14. "Capital value" is paid by premium and royalty. 

guide. This was the con-p. 17 • 

p. 17. 

The most reliable 
tract. 

No concluded contract at any earlier stage. 

Deposits would have been repaid. 

Racecourse B.C..B. v. Wild 22 T.C. 182. 10 

No demise - no title - annual fee for licence. 

C . I .R . v. Adam 14 T.C. 34, 42. 

"Relatively permanent nature". 

Mallaby Deeley v. C . I .R . 23 T.C. 152. 

As to Item 5. 

The contract makes the £174,600 the prin-
cipal debt unless the instalments abate for 
specific reasons. 

This would remain a capital debt, until 
discharged as provided. 20 

Nethersole v._Withers 28 T.C. at 509, 
510. ~ 

Hogarth 23 T.C. 491, 499. 

Ratio-was that this was a share in net prof its. 

The fact that there was no predetermined sum 
v/as not conclusive either way. 

(Duke of Westminster's case) 

(ledgard 21 T.C. 129) 

Variation of instalments in reference to pay-
ments. 30 
A reasonable explanation of these instalments 
may be inferred from the circumstances, both 
as to variation of amounts and of dates. 

Ramsay 20 T.C. 79, 92, 93. 

explains Jones 7 T.C. 310. 

Minister v. Catherine Spooner (1933) A.C. 
684. 

(C . I .R . v. Marine S.T. Co. (1920) 1 K.B. 
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16..4. 58. Bench and Bar as before. 

Borneman in reply: 

Hooton's 16 points. 

1. The early documents show the substance of the 
transactions. I agree "sisal potential" not 
separately charged. Must find what was 
charged for it . Obviously the figure for 
royalty, which was for "user". September and 
December letters show same result. 

10 2. Must be judged at date of contract. I agree, 
whether it was September or December. Subse-
quent events immaterial. 

3. Payment of £174,600 based on growing sisal. 
Yes. Geared to it both as to price and as 
to amount shipped. 

4. The X 9 point. Correct in fact. Shows that 
the royalty was based on anticipated fibre 
tonnage. "For use as it was used". Rowlatt 
J. Sale price not fixed at beginning and 

20 made payable by instalments. Monthly future 
sum dependent on actual future price and pro-
duction - both unknowns - total ascertainable 
only in futuro or on commercial imponderables. 

Rustproof Metal case 29 T.C. 268. 

5. "Royalty" not conclusive. Agree, but strongly-
indicative. Rely on context, not word. 

(Different, at different stages). 

6. Nature of right of occupancy. I don't accept 
that it confers title; hut it doesn't matter. 

30 (Even if "permanent capital asset" bought) 
it is paid for by income payments. 

Admit may be relevant on stock-in-trade 
point, but not on this. 

7. Small estates - Carson said there was then 
"no practical sisal potential". (Although 
that does not appear in the note) of XXin. 

8. Racecourse D.C.B. case. 

Agree only an illustration: no new principle. 
(Temporary asset - in nature of rent). 'In-

40 come' payment to pay for capital asset. 

Ogden v. Medway Cinemas. 18 T.C. 691. 

Fixed sum for goodwill, but revenue payment 
''for use during a certain period "of certain 
assets". Finlay J. (Lease was for 13 years) 

In the Court 
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Eastern Africa. 

No.14. 

Notes of 
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by the Vice-
President . 
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p.38. 
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12 T.C.174, 
180 

1920 1 K.B. 

9* Spooner's case. 1933 A.C. 

(a) Money not oil: recipient was not entitled 
to the money: was it "profits or gains" 
in her hands. Not a business woman. 

(b) Strong onus on Appellant under Canadian 
Act. No "other grounds. 

(c) land sold: "part of land itself" (oil) 
was reserved. Sale of the oil a separate 
transaction. 

(d) If cash, not oil had been reserved, result 10 
different. 

(e) Marine Turbine Co.. Ltd., case was excess 
profit's. "Turned on whether Co. (in liqui-
dation) was carrying on a trade. Dicta 
are obiter. 

(f) Not relied on in any 
cases. 

subsequent English 

10. Agreement providing "alternative methods of 
payment". £174,600 down or royalties. Not 
so, on the wording. Only instalments month-
ly, as due. 

11. I agree, if a capital asset bought "for a 
capital price", it may increase or abate. 
But begs the question. There can be a 
capital price which varies. 

12. The £174,600 was said to be a debt due under 
the contract. It clearly is not• This is 
fundamental. It could never be sued for. 
Never due if no sisal could be produced. 
Wrong. Even if bound to grow sisals and did 
not claim would only be for unliquidated 
damages for breach of contract, not for the 
£174,600 as money due under the contract. 

§ (vi) 19 foot. (Follows Land Tenure Ord.) 

13. "Pre-determined sum" is not a phrase itself 
used in the cases: but summarizes their ef-
fect from Scotie's case onwards. "Antece-
dent debt" is the"usual phrase. Ramsay 20 
T.C. 93. 

Now theory slightly watered down, but still 
generally correct, and certainly in this 
type of case. As at time of contract there 
must be a lump sum which can then be cal-
culated with precision. Unless this ean be 
done, not a capital payment. If not so pre-
determined, the payments are income. Even 

20 

30 

40 
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10 

if pre-determined, may still be paid by in-
come instalments. 

Rustproof case Lord Greene. 

"by reference to quantum of user". 

14. Nethersole's case 

§ (d) p.21 provides for return "salva re 
integra". 
(No, merely on erosion provision) 

15. cf. Ramsay's case - a global sum "dom-
inating^. 

Hogarth 23 T.C. 491, 499-

Three payments for each of three years. 

(Ledgard) 

Here, like Hogarth, it is pay as one goes. 
No global sum. 

16. Would Rallis be in breach of contract if 
they ceased to produce sisal? Perhaps, but 
if so, claim by Crown only in damages, not 
a claim for any sum due under the contract. 

20 Taking all considerations together the instal-
ments must have been payments of income. Isolated 
dicta cannot affect the general principles. Craw-
shaw J. accepted the principles, but failed to 
apply them. 

Test my six points against this. 

Unusual that money should bear one character qua 
payer and another qua recipient. If recipient here 
a private person he would obviously have to pay 
tax as on income. 

(Counsel agree there should be a certificate 
30 for two Counsel). 

C.A.V. 

P .A. BRIGGS, 
VICE-PRESIDENT. 

22.5 .58. Bench as before. 

A.B. Patel holds Appellants brief. 

Hooton for Respondent. 

Judgments read. Appeal dismissed with costs. 

E .A . BRIGGS, 
VICE-PRESIDENT. 
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In the Court 
of Appeal for 
Eastern Africa. 

No.15. 

Notes of 
Argument taken 
"by Mr. Justice 
Forbes. 

14th to 16th 
April, 1958. 

No. 15. 

NOTES OF ARGUMENT TAKEN BY MR. JUSTICE FORBES 

14 .4 .58 . Coram: O'Connor, P. 
Briggs, V-P. 
Forbes, J .A . 

Bomeman, Q.C. , Bechgaard with him, for 
Appellant. 

Hooton, Livingstone with him, for Re-
spondent . 

Borneman: 10 

Tax charged by reference to years of income 
1951 and 1952 income. 
Only point is question of principle - No dis-
pute as to figures etc. 
1951 - 229,692. 
1952 - £496,511. 

Claim here is to deduct. 
1951 - £94,326. 
1952 - £80,274. 

E .A . Act, in common with other Acts, purports to 20 
tax income only. 

Deduction allowed if expenses is of income nature. 

Whole issue here is whether sums claimed as de-
ductions are proper revenue expenses. 

Submit here sums claimed are revenue expense. 

E.A. Act similar to U.K. Act. 

Monies wholly and exclusively incurred etc. 

Same principles apply. 

E.A. Act. S .8 (l ) general chargo. 
Not disputed that income of Appellant falls 30 

under: 
s.14 - Deductions. 
s.15 - Prohibited deductions. 

Whole issue here as between Capital and Revenue. 

Money paid for user of assets, e.g. Rent paid for 
building - office etc. Hire of room, typist etc. 

Money paid for hire of asset deductible. 

Money paid for right to use an asset deductible. -
A revenue charge. 

Royalties - name for money paid for right to use. 40 

Probably derived from mines. 
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Has taken on wide meaning, e.g. royalty on copy-
right. 

Used in'many v/ays to denote price paid for right 
to use. 

Must be revenue expenditure if asset used in course 
of trade. 

This sum money paid for right to use sisal poten-
tial. Called by Government "Royalties" and so 
remained to end. 

But label does not matter. It is merely an in-
dication of intention. May be strongly indicative. 

Two underlying principles of law -

Money paid for user of asset a revenue expense. 
Whatever label used, still right of Court to 

ascertain nature of transaction. 

Q. is "what this sum was paid for?" 

Submit it is sum paid for the user of an asset. 

In the Court 
of Appeal for 
Eastern Africa. 

When I say "user" I do mean asset belonging to 
someone else. But in this case would have made no 
difference if freehold had been transferred here. 

Add purchase price may be alleged to be assessed 
on revenue. 

Government called this "royalty" from first. 
Did later call it purchase moneys - but submit it 
makes no difference. Point was conceded eventually 
in Court below. 

Here certain sisal land passed into possession of 
Appellant for: 

a rent; 
a premium, based on unexhausted improvements, 
a royalty, geared to quantum of user of sisal. 

I am not here to complain of principles Judge ac-
cepted. My only complaint is that he failed to 
apply the principles he accepted. 

Having accepted authorities submit he was side-
tracked by two submissions of Respondent. 

Line may be fine, but when drawn is clear. 

Submit on facts of this case clear we fall on in-
come side of line. 

Submit no use picking a particular passage out of 
context and applying it . Therefore propose to 
deal with facts first. 

No.15. 

Notes of 
Argument taken 
by Mr. Justice 
Forbes. 

14th to 16th 
April, 1958 
- continued. 
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Here two estates. Lanconi and Mjesani. • 
Originally the property of a Company capital of 
which held by German subject in 1939, and Ralli 
Brothers selling agents. 

On outbreak of war, property passed to Custodian 
of E.P. later property restored to Company and 
Ralli Brothers still managing estate. 

30 .6 .48 . - Enemy Property Disposal Ordinance 1948. 

lands passed to Custodian as agent for Tanganyika 
Government Ordinance at p.34 - Unimportant. 

lands became property of Tanganyika Government on 
1 .7 .48 . 

Rallis appointed managers. 

1 .1 .51 . - laneoni and Mjesani Estates passed into 
possession of Appellant Company as result of trans-
action subject of this action. 

Terms s 

Company took "right of occupancy" 
Rent paid for 99 years. 
Premium paid for unexhausted improvements at 

time. 
Adjudged to pay a royalty on sisal fibre 

produced. 

We might have claimed premium but have not. 

Crown claim royalties part of pre-determined pur-
chase price. 

Submit this not correct. 

land Tenure Ordinance of Tanganyika 1923. 
Gap. 113 (p.1486) 
s.2 - Definition of "unexhausted improvement" 

Definition of "right of occupancy" 
s.7 - 99 years. 
ss.13 - Premium paid for para.13(b). 
s.14 - Proviso to para. 2. 

Indicate rent for right of occupancy is 
rent for unimproved value. 

Payment of rent for unimproved value and 
payment of capital sum for unexhausted 
improvements. • 

Here have paid premium and are paying rent. 

Here also paying royalty - not pre-determined and 
not for capital improvements. 

It is for use of sisal land, for use of sisal po-
tential. Only paying it as and when we produce 
sisal. 

10 

20 

30 

40 
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Record: 

p. 8 

P. 9 -

10 

Memo, prepared by Custodian on the 
proposals for disposal of sisal es-
tates. At that stage it appeared 
that cone on. would be geared to po-
tential production. 

Press Notice of 14.3.50 - Invitation 
of applications - Catalogue with 
terms. 
"Premia, Royalties and Rentals" 
"Royalty" in this context well known 
and well accepted in industry. Every-
one knew what that meant. 

Royalty is geared 
future user. 

to a quantum of 

20 

30 

40 

In the Court 
of Appeal for 
Eastern Africa. 

No.15. 

Notes of 
Argument taken 
by Mr. Justice 
Forbes. 

14th to 16th 
April, 1958 
- continued. 

Then issued "land Settlement No.4 of 1950. 

Contained a foreword which is basis of whole trans-
action. 

p.10 - Royalties on a sliding scale. 

Term royalty accepted for 10 years 
as connoting a payment leased on 
production. Everyone knew meaning 
of term. 

(V.P.-Form of conson. particularly suitable 
to short term leases - not so suit-
able to longer lease) 

Only saying that parties knew precise 
meaning of the term. 
Rightly or wrongly that is what Gov-
ernment thought it right to do. 

(V.P. - Did that continue?) 
Yes - right through to end. 
Royalties geared to production and 
current market prices. That contin-
ued throughout. 

p.12 - Para. 2 - Premium fixed on this. 

p.13 - Conditions of sale - Vital clause. 
Three fold conson. 
Short submission is that this shows 
continuation of old system by shown 
as part of conson. a royalty geared 
to quantum of user as under old sys-
tem. 

(J.A. Royalty as well as premium related to 
unexhausted improvements). 



116. 

In the Court 
of Appeal for 
Eastern Africa. 

No.15. 

Notes of 
Argument taken 
by Mr. Justice 
Forbes. 

14th to 16th 
April, 1958 
- continued. 

Word loosely used. Premium and fixed sum 
on basis of unexhausted improvements. 

.Royalty indeterminate figure. Royalty on 
quantum of user. No doubt used by Tan-
ganyika Government. 

(V.P.- Does proceed of sale go to any fund - e.g. 
for Enemy subject?) 
Cannot answer. Don't accept this a pecu-
liar transaction. Very Common, 
e.g. sale of an invention. 
One of conson. was periodical sums of 
money geared to user. 

p.13-14 - Letter of contract - Basis of this case -
dated 30 .9 .50 . 
Addressed to Ralli Brothers. 
Para. 2 - linked to Catalogue. 
Para. 4 - Royalty. 
Para. 5 -

(V.P.- Royalty stated to be balance of nett cap-
ital value?) 
Submit that never achieved more than dig-
nity of a label. Unimportant on authori-
ties. 
If price fixed, it may still be paid 
partly as capital and partly as revenue. 

p.15 - Table of Royalties two important points. 

(a) Geared to user. 
(b) Depends on imponderables as at time 

of writing. 
Total balance was never more than 
ceiling - never an amount to be paid. 
As at that date no one could say how 
much royalty would be payable. Might 
be much less than £174,600. That 
figure only a ceiling. Might have 
been as low as £19,000 odd. 
Might never have reached subsidiary 
limit. 
Royalty was for user of sisal poten-
tial - user of land to produce sisal. 
Not geared to the amount of sisal on 
land - It is geared to production of 
line fibre. (But see p.13?) 
Royalty could not be said to be geared 
to existing leaf - p.14 - line fibre 
- not leaf. 
When contract eventually made all 
sorts of factors - leaf on land and 
leaf will be on land. 
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Submit clear royalty could never bo more 
than £700,600 (cic).Cbuld only be that if we 
went on producing long enough and price 
was high enough. 
Ceiling figure only came into play be-
cause price rocketed. 
Royalty might have been anything from nil 
to £700,600 (sic) payable over any period 
of time. 

PO (V.P. - Nothing to stop you rooting out sisal 
and planting pineapples?) 
Think yes, hut may well be it could have 
been used for anything. 
But if sisal produced, royalty must be 
paid. 

p.16 - letter to Ralli Brothers. 
Offer to us of these two estates. 
We paid 10% referred to. 
Therefore a complete contract. 

20 (V.P. - Is that so? No concluded contract). 

Not material - all I say is we paid 10% 
and it was accepted. 
Rallis subsequently told terms of pay-
ment . 

Pursuant to that are paid £115,000 in November. 

p.17 - Letter of 20 .12.50. 

Extraordinary document. Bears marks of 
writer having realised tax would not be 
payable on part of conson. Would only 

30 say seems little doubt that Tax authori-
ties consulted. 

p. 198 - Don't wish to criticise when not neces-
sary - But letter shows a conviction that 
construction I have sought to place on 
earlier documents is correct. Change of 
label does not matter. Not embarrassed 
by letter. "Royalty" still runs right 
through transactions. 

Para.2(i)(a) - clear tie with earlier 
40 document. 

Para.2(i)(b) - Payment made pursuant to 
earlier document. 

p.22 - Acceptance - see also pp.195-204. 
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No.15. 

Notes of 
Argument taken 
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14th to 16th 
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Letters raising certain difficulties. 
Para.4 - Discussion with Income Tax 
Department. 
Makes no difference - superficial shift-
ing of ground - Judge so found. 

Certificate of occupancy - 1954 
(Ralli Estates became entitled to com-
mence business on 21.12.50) 
Throughout dealt with on basis that con-
tract with Ralli Estates to be interpre-
ted by reference to earlier documents. 
Letter of 20.12 refers to deposit already 
made. Whole thing so linked together. 

(V.P. - If Government did change intentions on 
20th December they were entitled to do 
so. i . e . before formal contract. We have 
to construe document of 20.12) . 
Don't accept that, but don't mind. Yet 
same answer both ways. 

Accounts: p.206 et. seq. 

p.209 - Royalties treated as deductions 
from F.O.B. proceeds so to do in accord-
ance with commercial principle. Not con-
clusive but strongly indicative. 

p. 18? - Questionnaire - para. 6 - formation of 
subsidiary Company. 

Question must turn on construction of documents 
- what parties intended by reference to words 
they used, transaction resulted in grant of 
right of occupancy over public land "deemed to 
be undeveloped" Resulted in sale of unexhaus-
ted improvements for premium. 
Also resulted in royalty on production "Poten-
tial" - taking into account not merely existing 
leaf but also potential production after have 
entered on estate. 

Tonnage only fixed by reference to line fibre. 
Submit conclusion inevitable if fair value given 

(But see p.38) to all relevant words including word "potential". 

Adjourned to 2.30 p.m. 

2 .30 p.m. Bench and Bar as before. 

Borneman continuess 

Authorities - indicate signposts to be followed. 

In the Court 
of Appeal for p.199 -
Eastern Africa. 

No.15. 

Notes of p.. 192 -
Argument taken 
by Mr. Justice 
Porbes. 

14th to 16th 
April, 1958 
- continued. 
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First wish to sot out 6 assumptions of facts. 

(a) Payments in issue were understood by 
(But ?) both parties to he payments in the nature 

of royalties. 

(b) Both parties intended the use of the 
(Also ?) word "royalty" or "balanco of unpaid 

purchase price" to indicate payments on 
a sliding scale according to the quantum 
of sisal produced. 

10 (c) On the facts the payments were based on 
(AI30 ??) "user" for use as Rallis were using, and 

they were payments which rose and fell 
with the chances of business. 

(d) Even if it be assumed that the £174,600 
was part of a purchase price, the month-
ly payments which made it up are still 
on facts and on the authorities income 
payments which are deductible. 
The fact that £174,600 looks like a lump 

20 sum makes no difference if it is paid by 
reference to a quantum of user. 

(e) There wa3 no pre-determined global sum. 
Standing at the point of time when the 
contract v/as made no one could say how 
much would be paid (if any) at the end 
of the day. 

(f) There is no provision for the payment of 
any global sum or of any pre-determined 
sum in default of payment of any instal-

30 ment. 

In the Court 
of Appeal for 
Eastern Africa. 

No.15. 

Notes of 
Argument take n 
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14th to 16th 
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Hope I have not assumed anything too 
favour. 

much in my 

40 

Authorities: 

Paterson Engineering Co. 
aT"pT48T ~ 

Ogden v. Me away Cinemas 
year for~Truse of goodwill". 

Duff 25 T.C. 43 -

18 T.C. 691 £500 a 

Submit very close to this one. 

P.695 - "substance of the matter" 

Constantinesco v. R. 11 T .C. 730: 
43 T.L.R. 727. 

Sum paid for user. 

42 T . l .R . 
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business 
Here, if 20 

(V.P. Patent remained vested in C?) 
Yes. 
42 T .L .R. p.742. 

(V.P. Substantially this was an outright sale of 
the land tho1 not in form). 
While not accepting that, don't wish to argue 
on that basis. Not embarrassed by that fact. 
Establishes principle that what is paid for 
user is an income payment. 

Ramsay's Oase 20 1 . 0 . 79. 10 

Relied on by Judge - submit wrongly. 
Price pre-determined subject to variation. 
Pre-determined price throughout which could 
be sued for if anything went wrong. 
In this case no antecedent sum or debt which 
had got to be paid. Here there was not and 
could be no point of time at which we became 
liable to pay £174,600. 
Vital distinction - In Ramsay if 
closed down, full amount payable, 
production close, nothing payable. 
Submit Ramsay, Ledgard and Hogarth are very 
special cases and so of doubtful use as 
authority in this case. 

Here it is income because it is contingent on 
the carrying on of sisal production. 

Hogarth's Case 23 T.C. 491. 

At p.499; p.500. 
Must be a pre-determined sum to bring case 
within Ramsay. 30 

If ultimate sum rises or falls with business, 
then a Hogarth case. 
Not reasonable for Judge to hang case on a 
couple of xjbrases taken out of contract. 
In any case these cases too specialised to 
give reliable pointers. 

Jones v. C . I .R . 7 T.C. 310; (1920) 1 K.B. 711. 

Submit judgment applies to this case. Sum 
which rises or falls with the changes of busi-
ness. 40 
Must look at it at time contract made. No 
time when chances of business did not regulate 
amount payable. Never acquired dignity of 
pre-determined sum to be paid. 
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Nether-sole v. \NMHer3 28 T.C. 501 at p. 512. 

Mackintosh . v.. . C . I .E . 14 T.C. 15; 19-

"paying for the use as they are using i t " . 

Racecourse Betting Control Board v. Wild 22 T.C. 182; 

( 1 9 3 8 7 T A.E.R. 487. 

C . I .R . v. Rustproof Metal Window Company 29 T.C. 243 I 

CT947T~2 A.E.R. 455-
Those are cases which will assist Court. Sub-
mit they cover the whole of the law on the 
subject. 
Submit that at point of time of making of 
contract there can only be one conclusion. 
Any other conclusion must be strained one. 
Must be a looking forward from time of con-
tract . 

Only liability to pay a sum by reference to 
user. 
Only at end of transaction can sum be ascer-
tained . 

Adjourned to 10 a.m. tomorrow. 

A.G. FORBES, 
14.4 .58. 

J.A. 

In the Court (V.P. 
of Appeal for 
Eastern Africa. 

No.15. 

Notes of 
Argument taken 
by Mr. Justice 
Forbes. 

14th to 16th 
April, 1958 
- continued. 

15 .4 .58 . Bench and Bar as before. 

Borneman continues: 

Judgment of High Court Judge. 

p.47 - 58. Review of facts. 

Judge accepted all principles of law submitted 
by Appellant, but submit he did not apply them. 

p. 58 - Refusal to shot out evidence. 

(Hooton - will not raise point:) 

p. 59 - "to find out what in fact these words 
really mean". 

Correct approach. 

p. 60 - Duff case - Also referred to 

Mallaby Deele.y v. C . I .R . 23 T.C. 153. 

But for antecedent agreement, there would 
have been no doubt that sums would have 
been deductible - P.166; P.169. 

I only say one must look at previous 
arrangement to explain the transaction. 
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In those eases it was held the document was 
not the complete legal transaction). 
Must therefore go through stated case. 
Does not matter ultimately as I am prepared 
to accept Crown case and still say it gets 
them nowhere. 

Is it correct that a difference between a 
document which discloses whole transaction 
and one which does not?) 
Yes. 10 

Does not contract of 20th December do so?) 
No. It does not purport to stand on its 
own. It ties itself to what has gone before. 

Does it not supersede what has gone before?) 
No. Only end of road. Reference in letter 
of 20th December to previous negotiations. 
Question is not as much whether or not whole 
terms are contained in document, as what 
parties mean by the terms and expressions 
used in the document. I don't suggest there 20 
is a lie told on the face of the document. 

(V.P. Government entitled to shift ground if they 
so wished). 
Do not resile in any way, but cannot argue 
further on point. Government has put itself 
under an obligation and i^en comes and repu-
diates. 

(V.P. At what stage would Government be under ob-
ligation) . 

When 10/ paid on 26.10.50 or thereabouts and 30 
again on 16.11.50 when 50/ paid. 
Rules not same when dealings inter partes 
and dealings with third parties are being 
considered. Where 3rd parties concerned, 
whole transaction must be considered. 
Letter of 20th December not the only matter 
relevant to ascertain true nature of the 
transaction. 

(V.P. Not a question of not looking at earlier 
negotiations, but purpose for which one 40 
looks). 
What this Court has to discover is what was 
substance of transaction. Iiave never inten-
ded to say anything more than that. 

Judgment s 

p. 60 - Judge accepts approach I have sug-
gested. 

In the Court (V.P. 
of Appeal for 
Eastern Africa. 

No.15. 

Notes of 
Argument taken (V.P. 
by Mr. Justice 
Forbes. 

14th to 16th 
April, 1958 (V.P. 
- continued. 

(V.P. 
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P. 62 Top para. (15). Tliat, of course, is this 
ease. If accept that this is sale of pro-
perty, there is a sale for annual sumo if 
no pre-determined sum which must he paid. 
Para.16 - don't think accurate, but do not 
quarrel with it. Para. 1.7 - Not evidence 
before Court as to how figure was fixed. 
Para.17 - At p. 63 - Accurately sets out 
my submission. 

10 p. 65 - Could not have been an inclusive rent un-
der land Tenure Ordinance. 
"Potential production" does not equal "leaf 
potential" but makes no difference. 

p. 67 - Judge deals with my main argument. In Jones 
case there was first a fixed sum, then a 
pre-determined sum, then a sum of royalties 
dependent on vagaries of production. Jones 
case very close to this case. 

p. 67 - Par more features of Hogarth in present 
20 case, than features of Ramsay case. 

p. 68 - Para.20 - last sentence - Judge goes clearly 
wrong. He bases whole decision on Ramsay 
and submit that is straw too much to sup-
port judgment. In Ramsay £15,000 was sum 
always poised to come into operation - un-
alterable price - fixed pre-determined sum. 
Might have been an action for damages if 
failure to carry on production, but if des-
truction of sisal land by typoon, we could 

30 not have been compelled to pay. 
Unless you can find a pre-determined sum, 
cannot be a capital payment. I f , as I con-
tend, conclusion in last sentence is wrong 
in law, whole of judgment falls to ground. 

p. 69' - Submit Judge has gone too far. Possession 
of land and right to use it can depend on 
nothing but right of occupancy - always 
given in conson. of annual rent for unim-
proved value. 

40 (In answer to J .A . ) lo not accept that "royalty" 
was part of conson. for unexhausted improve-
ments c 

p. 70 - "as part of capital valuation" begs the 
whole question. 

71 - 13th line - "payments based on capital sum 
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as in instant case". Submit begs the 
whole question. -What he means is "prede-
termined sum". Submit no escape from 
Mackintosh case except by saying this is 
capital sum and finding something to sup-
port it. Royalty under provision system -

Agree not continued. But royalty was based 
on production and Judge accepts that it 
would be payment of revenue nature. Fol-
lows that here it would be payment of in- 10 
come nature. 

Mistake to confuse "capital sum" with 
"pre-determined" sum. Judge has never 
posed this question. 

Accountancy - indicative of nature, but of 
itself not conclusive. 

The judgment accepts whole of principles I have 
submitted, but it fails to apply them. 

Second issue - stock-in-trade. Mr. Bechgaard will 
address. 20 

BEOHGAARD s 

Ground of Appeal 2(e) 

We bought either 197th. Tons or 19th. tons of 
line fibre to be produced. 

Paying separately for unimproved value and 
for unexhausted improvements. 

(Vice-Presidents Can grass be stock-in-trade while 
stili growing?) 

Farmer might buy crop of next year's hay 
stock-in-trade when produced. 30 

See nothing difficult in sale of future crop. 
These were in fact sold before (sale?). No 
difficulty in reducing it into possession. 
Stock-in-trade cases fall into 2 groups- min-
ing, and agricultural. 

Mining of no particular assistance- concerned 
with wasting asset. 

Agricultural eases more in point - is most 
necessary to go into remote considerations 
of real property law - probably not applicable 40 
in Tanganyika s . l4 ( l ) (h ) of Act - permits the 

(1913 A.0 .771) deduction. Kauri Timber case does not apply 
in Tanganyika in consequence. 
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Submit right of Occupancy so different that 
difficult to rely on English cases, land Ten-
ure Ordinance contemplates split ownership. 

One case - Mtoro Bin Ivlwamba 20 E.A.C.A. 108 -
conception of divided ownership cf land accep-
ted. 
p„ 70 - Distinction between ownership of trees 
and ownership of soil. 

(Vice-President: But that is native law - not 
10 ordinary law.) 

Submit right of occupancy so far removed from 
English law that nothing heretical in sugges-
tion of divided ownership. Indeed submit im-
plicit . 

Refer 5 cases. 

C . I .R . v. Pilcher 31 T.C. 314. 

at p.321 - "one simple transaction". 
p.322 - "That is what case says" etc. 
p.327/328 - "The facts" etc. 

20 p.331 - "It is true" ete. 

We say that here we paid separately for land, 
for unexhausted improvement and for stock in 
trade. That was agreement between parties. 
Can be a forward sale of e .g . next 3 years 
production. Price was to be determined as 
and when produced - sliding scale. Either 
£174,600 of stock in trade; or 19,000 tons 
at lower price on sliding scale. 

Top of p.332 - "hempe" - "fructus indus-
30 triales" - ef. sisal. 

Also at p.333. 

When potential was realised, payment was fixed. 
Here tripartite conson. 

P.335 - final paragraph. 

Submit Pilcher Saunders is adequate author-
ity for proposition that if purchase price ap-
portioned, then stock in trade bought. 

Adjourned for 10 minutes. 

2.30 p.m. Bench and Bar as before. 

Hooton: (Not called on as regards " stock in trade" 
point.) 
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Would start with conson. of 6 premises of 
Appellant. 
Will submit that these premises do not reflect 
facts. 
Will take first 4 premises first (p. 11 of 
notes). 
Appellant's arguments throughout on basis of 
identifiable sum payable in respect of sisal 
production - forward production. 

p.13 of Record - conditions of sale. -
Premium, royalty and rent - three elements 
lumped together. 

"Premium and royalty" to be related to value 
of unexhausted improvements including leaf, 
building, machinery and equipment. 

Not possible on this to say what payable in 
respect of "sisal potential" alone. 

"leaf potential at time of disposal". 

Two clear deductions -

(a) Royalty and premium talk en together and 
payable in respect of unexhausted improve-
ments. 

(b) leaf potential at time of disposal -

That is what is being paiu. for subsequent doc-
uments do not detract from these deductions. 

Ap-
for 

case only mean balance of 

p.14 - Presumably on this document that 
pellant argues identifiable sum payable 
royalty. 

"whole balance" 
purchase price. 

"based on" - Is not payment. 

"for" - only a method of payment. 

Not contending for strict value of words. But 
there is a total net capital value of estates. 

That total is made up of premium and "balance" 
on royalty. 

Submit entirely consistent with earlier docu-
ment, Method of payment geared to production. 

Number of elements included in premium and 
royalty. 

(Vice-President: Figure 
£1007) 

9 lbs. per ton to nearest 

10 

20 

30 

40 
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p.38 - Carson's evidence - based on mature and 
immature sisal at that time i . e . what wa3 on 
the ground. 

Will bo my contention.that in any event whole 
£174,600 would bo payable. 

Would explain Carson's evidence that estimate 
was a fair one. 

p.17 - Nothing in evidence to indicate that 
when land authorities came to draw up formal 
offer they applied themselves with care to 
terms used. 

Would not matter if Income Tax Department did 
have a hand in it. Would be quite proper for 
Tax Department to say previous words a mis-
description and suggest it should now be called 
what it is. Nothing in this document either 
which identifies money payable for sisal po-
tential - i . e . something exclusively injfuturo. 

p.196 - use of word "purchase-moneys" not 
queried as improper use of words. Reference 
to "purchase consideration". 

p.199 - Para.4 - reference is to dispute be-
tween fixtures and movables - v. P.47. 

p.17 - What would expect to find - i . e . the 
considered term3 of bargain. 

Don't put undue value on use of words "pur-
chase money" but contend those words in fact 
express true nature of transaction. 

Appellant contends for a "user in futuro" 

Atherton v. British Insulated and Helsby 

Cables, Ltd. - 10 T.C. 155 at p. 192/3. 

p.385 of Record - Ralli Bros, intending to en-
ter trade of sisal production. 

(Borneman: I agree that.) 

Would put forward and definition of "User" 
appears in British Salmson Aero Engines v . 
C . I .R . case 22^1T7UrTT9~a:Fp7 39. 

Suggest a "user of land" is only such a thing 
as disentitles owner to complain of trespass 
or damage. 
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Mohanlal Hargovind v. C . I .T . (1949) 2 A.E .R. 
" 652 at p. 654. 

Suggest this is concerned with typical user 
of land. 
Distinguish from this case in that here an 
interest in land bought which exceeds a mere 
right of user. 

Cap.113 (Land Tenure) - s.2 - "Right of occupancy" 
- and s.18 - exclusive right to land - Gover-
nor's rights restricted by s.10. 

S.12 - devolution on death - equated to lease-
hold. 

but in force at cf. Also Cap. 116 (Now repealed, 
relevant time). 

S . 2 - "Lease" includes a "Certificate of oc-
cupancy" under Lands Ordinance. 

S .44(l ) (b) - "vest in the person" etc. 

Legal title in land is vested in occupier 
not mere user. 

Settled on authorities that expression "royalties" 
is inconclusive. Constantinesco's case. 

Submit certainty inconclusive in this case. 

:sense in which word 
v. 

Submit quite clear not same as 
used in short terra leases 

-p. 10-11 -In those cases, everything consistent 
with "user". 

In this case, no covenant to return land in original 
state. Apart from implied contract to produce 

sisal up to total mentioned in contract. 
No obligation to continue planting sisal. 

Whole tenor is disposal of parcel of land. e .g . 
p.10; p.11. 

p.10-11 - offer is of a "going concern". 

10 

20 

30 

p.13 - Conditions of sale. 

Rent is related to unimproved value - what 
bought is the. "unexhausted improvements" in-
cluding standing crops, buildings etc. 

- a revenue producing business. 

Part of purchase price is related to estimated po- 40 
tential at time of purchase. Nowhere is sum 



129. 

attributable to estimated potential fixed. 

p.B6 - Para.3 - Purchaser clearly regards himself 
as virtual owner. 

P-H87 

p.192 

p.P35 

Also 

20 

- Company "to own" and work the estates. 

- "ownership of these estates" 

- "long term leases" 

p,14 - "full value" in case of large estates 
= premium + royalty. 

10 p.18 - Do suggest this document is the most reli-
able evidence as to true nature of transaction, 
though do not seek to shut out earlier docu-
ments. Purchase price for "land" etc. + 
movables. 

Para.(ii) - balance of "purchase monies". 

standing at beginning - everyone knew there 
was sisal there which could be cut at once 
and that if events ran normal course there 
would be no difficulty in fulfilling contract 
one way or another. 

p„20 - Only limitation on "tenants" is that land 
be used for "agricultural purposes". 

Therefore apart from obligation to produce 
tonnage of sisal, no restriction as to type 
of crop. Nothing to stop purchasers resiling 
from contract and recovering money before ac-
ceptance of offer of 20th December - v. P. 19 
" i f you accept". 

p.200 - clear indication of what purchasers thought 
they were getting 

Submit from all documents impossible to infer 
that Appellant got a mere user of a potential. 
They got an asset. 

Racecourse Betting Control Board case - 22 
— - — — — -

Submit only signpost if first 4 premises ap-
plicable - But submit they are not. Pacts 
quite different - that case clearly relates 
to right of user. 

Com. I .R . v. Adam 14 T.C. 34 at p.42. 

Two of elements present in this case - as-
set of a permanent character. Conception of 
"user" could not run with freehold. 

30 

40 
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Mallaby Deelv case 23 T .C . 152 at p.166. 

Does give indication of signposts. 

Submit there is here an undertaking in any 
event to pay a capital sum. 

I am saying that what has been done here is 
to provide 2 alternative means of meeting a 
capital obligation. Submit that for purchase 
of this estate part of price is to be paid in 
alternative. 

p»17 - Full purchase moneys = Shs.9,832,000, 
"Balance" to be paid by instalments. 

Though that sum may abate in certain circum-
stances, if those circumstances do not happen 
that sum is a debt under this contract - i . e . 
Shs. 3,492,000. 

No authority for proposition that " if no pre-
determined sum, then no capital transaction". 
Position here similar to Ramsay's case. 

If some disaster happened submit that in lav; 
the full sum would be recoverable as balance 
of purchase money. 

Standing at beginning of contract there is an 
obligation of £174,600 which in certain cir-
cumstances may abate. 

Nethersole's case 28 T .C. 511. 

Capital payment there depended entirely on im-
ponderables. 

"Pre-determined sum" may be very material con-
sideration, but not conclusive. 

P.509. This is basis on which I 
this case. 

case 

am urging 

23 t.c. 491. 
No pre-determined sum, but held revenue pay-
ment. But see grounds - P.499, para. 2. 
- percentage each year of profits. 

Distinction drawn between percentage of profit 
ea°b- year, and percentage of profit for 

three years. 

That was basis of decision - not absence of 
pre-determined sum. 

Constantinesoo case - referred to by B. as authority 

for "pre-determined sum" proposition considered 
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in Netheroolo's case at p.510. 

Have no right of receivihg "back property in-
tact . 
Reason for sliding payments - sale of 
concern - Carson says estimate based on plants 
in ground fair. But Government knows price 
of sisal fluctuates. 
Therefore fix price and period of payment on 
reasonable estimate; but also provide for var-

10 iation in price of sisal - either in favour of 
against Government/Vendor, There is reason-
able explanation for both variable period and 
variable price. 

Ramsay's case 20 T.C. 79 at p .92 . 
and especially at p.93 "That is a general 
test" etc. P.94. 

Submit case not to be distinguished from Ram-
say 's case. 
Reference was to "primary" price in Ramsay's 

20 case. Therefore no pre-determined sum in 
sense contended for by Appellant, p.95. 
I submit that if Ralli Bros (?) coased to pro-
duce sisal they would be in breach of contract 
v. p. 9 - reference to questionnaire, p.185 -
Questionnaire submitted. Obvious that ques-
tion was indeed part of agreement, p.18'6 
Declaration of plans if property acquired. 
At p.100 of Ramsay's case. 

Rely on lord Romer's words - "purchase money 
may be increased or may be diminished". There-
fore no pre-determined sum. 
Consistent with proposition that where capital 
asset purchased, conson. normally capital. 

Minister of National Revenue v. Spooner (1933) A.C. 
584. 

No pre-determined sum. 
Submit there can be no doubt this sum was 
part of sum paid for a capital asset. Not 
paid for user. 

40 Paid for an existing interest in land. 
Submit it is a capital payment and appeal 
should be dismissed. 

Adjourned to 10.30 a.m. on 16.4 .58. 

A .G . FORBES, J.A. 
15 .4 .58 . 
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( 2 ) 

(3) 

16 .4 .58 . Bench and Bar as before. 

Borneman in reply: 

line between capital and income difficult to 
find, but, y/hen found, definite and inevitable. 

16 Points made by Respondent -

(l) Earlier conditions of sale. That and 
other documents do assist in arriving at 
nature of payment. Said "that impossible 
to say what payable for sisal potential". 
Agree, but Court entitled to draw infer- 10 
ence as to amount to be paid for exploit-
ation and user of sisal potential. 
Submit that figure was royalty i.e. £174,600. 
c . f . also letter of 20th December. 

"One judges issues of this sort by stan-
ding at time of disposal". 
Agree. Would be clearly wrong on author-
ities to look at position ex post facto. 

"That this payment of £174,600, was based 
on sisal potential". 20 

Agree. I said it was "geared to" poten-
tial. Geared to production and price. 

(4) Figure for fibre tonnage - clearly based 
on figures of £9 per ton. 

Submit shows conclusively that balance due 
on royalty was based on fibre tonnage. 

Therefore "For use as it was used", shows 
this not a case where sale price fixed at 
beginning and then parties agree it should 
be paid by instalments. Shows instead a 30 
monthly payment geared to production and 
market price. Those factors imponderable. 
Aggregate called "purchase price" - vital 
distinction found in all the cases. Rust-
proof Metal Window case 29 T.C. 268. "Tf 
lump" sum arrive'd" "atTr™etc. This is core 
of whole matter. 

"Use of 'royalty1 not conclusive" -
Agree, but say it is strongly indicative. 
May have been used in different sense in 40 
short leases, but immaterial. 

(5) 

'Royalty' shows payments geared to user. 

(6) "Right of occupancy does confer an inter-
est in land". 
Don't accept that it does, but I don't 
mind. 
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For purposes of this case it does not af-
fect this quality of the payments. Still 
being paid for by variable sums of money 
month by month as you go along out of 
trading receipts. 

I just accept proposition. It does not hurt 
me. Relevant as to "stock in trade" point 
but not this point. 

(7) " In letter of 30th September, reference to 
10 small estates". 

Carson's evidence - no note of examination 
in chief. Record only of cross-examination. 
Don't know how this happened. Presumably 
mistake in copying. According to my Jun-
ior's not "no practical sisal potential" on 
small estate. 

(President Anxious not to embarrass you because 
of error in copying). 

Do not think point of sufficient importance 
20 and sums to be supported on record. 

(8) "Racehorse Betting Control case enunciated 
no new principle" 

Agree. An illustration of application of 
principle. Nothing more. 

Respondent made no reference to Ogden v. 
Medway Cinema. Submit that very strong case 
against Respondent (18 T .C. 691). 

There a fixed capital sum paid for goodwill. 
Not a sum geared to use. But held to be a 

30 revenue payment for use of valuable asset. 

(9) Spooner's case. 
Six comments on it. 

(a) A case concerned with whether a sum of 
money (to which Respondent not entitled) 
was annual profit or gain. 
Different from a business case. 

(b) no reasons given for judgment apart 
from strong onus on Appellant put on 
Appellant by Canadian Act. 

40 (c) Vital distinction on facts was that 
there land was sold, but not cash 
but part of land reserved as part of 
price. She reserved to herself part of 
the land. Taking money was a separate 
transaction. 
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(11) 

(12) 

become due 
produced 

govern-

(d) It was money she got from sale of oil that 
was held not to be an annual profit or gain. 
If she had reserved cash it would have been 
an annual j^ofit or gain. 

(e) Case referred to - an excess profits case. 
Passage referred to an obiter dicta (12 T .C . 
174 at p.180) in contract. Judge's mind 
not directed to this point as it was not 
relevant - only concerned with whether 
liquidator carrying on a business. 10 

(f) Never relied on in any case to support this 
projjosition. Never even referred to. 

(10) "Agreement provides 2 alternative methods 
of payment - £174,600 down or royalties". 

Obviously not 2 methods - one method and one 
method only prescribed. Agree no reason why 
£174,600 should not have been paid immediately, 
but that outside contract and reason. 

" I f what is bought is a capital asset and 
capital price paid, it matters not that it 20 
changes or abates". 

Begs whole question. That is the issue in 
this case. 

Do agree that if a capital price is paid it 
may abate later, but point here is whether it 
was a capital price. 

"Sum of £174,600 was a debt under the con-
tract" . 

Clearly never such and Defendant could never 
be sued for. 30 
"In law the debt of £174,600 would 
if Ralli 's couldn't pay or if they 
no sisal" . 
Submit quite wrong. Never a time when 
ment could have issued writ for this sum. 
Whether or not we were bound to carry on grow-
ing of sisal (I don't-mind). Condition to 
use land as Minister shall direct. Not clear 
we were bound to grow sisal. If so bound 
could only be a claim for damages for breach 40 
of contract. 

Whatever damages might be, they would not be 
judgment for money due under contract. 

P.19 - one of terms (No.VI) - provision for 
annulment. 
From beginning government and ourselves accep-
ted that we paid as we went. 
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(13) "No case which usod phrase 'pre-determined 
sum i u 

Agree — us ed it as "shorthand" submit accur-
ate ly. 
Cases establish that is "antecedent debt" 
Ramsay's case per Lord Wright (20 T .C .93) . 
Theory of antecedent debt has been watered 
down but not substantially changed. 
Submit word "pre-determined" is fair reflec-

10 tion of effcct of authorities. 
Submit theory of "antecedent debt" not watered 
down for purpose of this type of case. 
Before you are on the capital road you must 
be able to say that at point of contract there 
is a lump sum to be paid which can at that 
date be calculated with precision. 
That not position here. 

If there is not such a lump sum then this 
amounts paid in liquidation as income and not 

20 capital. If there is such a lump sum, it may 
still be payable by instalments which are in 
the nature of income. 

Rustproof case per Lord Greene. 

(14) Nethersole case. 
Peculiar case - sets out all principles I have 
contended for. There is question of return 
in same condition. There is such provision 
here. 

P.21 - term (d) - cannot be read in any other 
30 way. 

(15) Reliance on Ramsay's case. 

It is only way that one can say it is capital 
is by starting with that assumption and look-
ing for dicta to support assumption. In Ram-
say's case a pre-determined sum, which was 
always poised to be charged if instalments 
not paid. True basis of that Judgment ap-
pears in Judgments of Lords Romer and Greene 
and not in Lord Wright judgment. Crown re-

40 sists looking at Hogarth's case. There pro-
vision for payment for a share of each of 3 
years. Distinguished from Ramsay on that 
ground. 23 T.C. at p. 491. 
Precisely case here - Payments to be made 
month by month. 

At p. 501 - Distinguishes Ramsay -
exactly same distinction as in this case. 
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(16) " I f Ralli 's ceased to produce sisal, they 
would be in breach of contract". 
If we cease to produce sisal we might or might 
not be in breach of contract. Don't mind. If 
in breach, any moneys payable would be damages 
for breach and not a sum payable under the 
contract. 

Do say, the conclusion in this case is inevitable. 
No ground on clear construction of facts .and au-
thorities on which it can be said this falls on 10 
capital side of line. Judge did accept all the 
correct principles, but failed to apply them. 

6 Premises. I submit they stand precisely as they 
were. I don't resile from them. I rely on them. 

Rarely that one finds a case where a sum of money 
has one character in hands of payer and another in 
hands of recipient, though can happen. 

Could not be case here. If recipient, here not 
government, payments would clearly be income. 

Submit a pointer which is almost conclusive. 20 

Submit Appellant should succeed. 

C.A.V. 

A.G. FORBES, J.A. 
1 6 . ' . 5 8 . 

(Borneman: Will be application for 2 Counsel). 

A.G.F. 

22 .5 .58 . 

Bench as before. 

A.P. Patel holds Appellant's brief. 

Hooton for Respondent. 30 

Judgments read. Appeal dismissed with costs. 

A.G. PORBES, 
JUSTICE, OF APPEAL. 

I certify that this is a true copy of the 
ori ginal. 

REGISTRAR. 
11.10.1958. 
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No. 16 In the 
Court of Appoal 

JUDGMENTS OF THE COURT OF APPEAL for Eastern 
(A) THE PRESIDENT Africa 

(Appeal from a Judgment and Decree of the High 
Court of Tanganyika at Dar os Salaam (Mr. 
Justice Crawshaw) dated the 18th April, 1957) 

JUDGMENT OF O'CONNOR P. 

This is an appeal from the judgment and decree 
dated 18th April, 1957, of the High Court of Tan-

10 ganyika dismissing two appeals by Ralli Estates 
Limited, the present appellants, against assess-
ments by the Commissioner of Income Tax, the present 
respondent. The appeals were; Miscellaneous Civil 
Appeal No. 19 of 1955 in respect of a sum of £80,274 
relating to the year of income 1952, and Miscellan-
eous Civil Appeal No. 20 in respect of a sum of 
£94,326 relating to the year of income 1951. As 
precisely the same considerations apply to each 
appeal, they were heard together in the High Court 

20 and have been heard as one appeal in this Court. 

A3 found by the learned Judge in his judgment 
these two sums amounting to £174,600 were paid by 
the appellant to the Government of Tanganyika as 
part of the consideration under an agreement where-
by the appellant acquired from the Government two 
sisal estates named Lanconi and Mjesani respective-
ly, and an additional area of land of 6,000 hectares 
adjoining Lanconi, on a 99 years' right of occu-
pancy, together with the machinez^y and other 

30 property thereon. Briefly, the question for decis-
ion before the learned Judge and by this Court was 
and is whether this sum of £174,600 was a capital 
or a revenue payment for the purpose of income tax. 

The relevant statutory provision is contained 
in section 14 of the East African Income Tax 
(Management) Act, 1952, sub-section (1), the mater-
ial part of which reads; 

"14. (1) For the purpose of ascertaining the 
total income of any pez*son there shall be de-
ducted all outgoings and expenses wholly and 
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exclusively incurred during the year of in-
come by such person in the production of the 
income, including - " 

Then follow a number of specified deductions. The 
appellant has not relied on any particular speci-
fied deduction but has based Its appeal on the 
general ground that the payments amounting to 
£174,600 constituted "outgoings and expenses 
wholly and exclusively incurred during the year of 
income . . . in the production of the income" of the 10 
appellant, and are therefore deductible. The ques-
tion for decision is whether or not this contention 
is correct. 

There is no substantial dispute about the 
facts, the correspondence, or the documents. There 
is, however, considerable difference between the 
parties as to the interpretation to be put upon 
them. I take the following statement of the facts 
and the history of the matter from the judgment of 
the learned Judge: . 20 

"5. Perhaps it might be as well here to 
refer briefly to the history of the Lanconi 
and Mjesani Estates (with which one way or 
another Ralli Brothers Limited have been 
associated since before the last war when 
they were German-owned) and to this transac-
tion in particular. Following the outbreak 
of war, and up to the time of their acquisi-
tion by the appellant from Government in 1950, 
the estates were managed by Ralli Brothers 30 
Limited, at times on behalf of the Government 
and at other times on behalf of the Custodian 
of Enemy Property. The appellant is a wholly 
owned subsidiary of Ralli Brothers Limited 
and was incorporated on the 21st December 1950 
for the express purpose of acquiring and 
working the estates. In June 1948 the Custo-
dian of B.iemy Property prepared a memorandum 
setting out the basis on which it was pro-
posed to dispose of the many sisal estates 40 
under his charge. They were to be transfer-
red to the Governor, who would grant long 
term rights of occupancy to applicants app-
roved by a selection committee specially to 
be appointed for that purpose. As to valua-
tion of an estate the memorandum said this:-
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"Valuation; 

Valuations of properties will be re-
quired before the granting of long-term 
rights of occupancy. Rent will be pay-
able under the rights of occupancy, pre-
sumably assessed on the unimproved value 
of the land. A premium will be fixed for 
the value of the unexhausted improvements. 
Consideration will have to be given to;-

1. Valuation of sisal areas. 
2 . Valuation of Machinery equipment." 

It is not, I think, in evidenco whether this 
memorandum was ever made public, but extracts 
from it appear in the agreed bundle of docu-
ments . 

In the 
Court of Appoal 
for Eastern 
Africa 

No. 16 

Judgments of 
the Court of 
Appeal. 

(A) The 
President. 

22nd May, 1958 
- continued. 

6 . On the 7th of March 1950 the Government 
wrote a letter to the Tanganyika Sisal Board, 
of which the following is an extract:-

"It is proposed to base the valuation of 
each estate on its potential production. 
The Custodian can arrange for all rele-
vant information. 

It is proposed to advertise the sisal 
estates for disposal very shortly, and it 
would greatly facilitate the disposal of 
these estates if your Board would agree 
to Mr. Lock's advising on the valuation 
of the individual estates, and in particu-
lar on the assessment of the potential 
production." 

On the 17th of March 1950 the Government 
published in the Tanganyika press a notice 
(dated 14th March, 1950) of which the first 
paragraph reads as follows:-

"Applications are invited for the pur-
chase of ex-German Enemy Sisal Estates in 
Tanganyika Territory, East Africa. De-
tails of the Estates and the mode of dis-
posal are contained in a Catalogue which 
persons interested may obtain from.. . " 

and the final paragraph reads;-

"The Estates have not yet been valued,but 
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premia, Royalties 
will be available 
Committee meets." 

and Rentals payable 
before, the Selection 

The fol3.owing are extracts from the 
fore-word to the catalogue published as "Land 
Settlement pamphlet No. 4" (in which, inci-' 
dentally, Lanconi is described as Lanzoni):-

"History of Short Term Leases; After the 
outbreak of War iri™l939, the Tanganyika 
Sisal Growers Association was consulted 10 
by Government with regard to the leasing 
of the Enemy Owned Sisal Estates. The 
Association advised. Government that in 
the circumstances, the main qualifica-
tions for lessees should be that they 
owned Sisal estates in proximity to the 
enemy owned properties; that they should 
be of good repute in the Industry; and 
that they should possess a sufficiency of 
staff and labour to undertake the leases 20 
of the enemy estates. Estates were leased 
in the first instance for a period of one 
year, at more or less nominal rents: but 
Royalties were payable to the Custodian 
of Enemy Properties. These Royalties were 
based on a sliding scale according to the 
grades of sisal produced and sold. Sub-
sequently, and from time to time, new 
leases were entered into upon terms and 
conditions that shewed considerable vari- 30 
ation from those contained in the origin-
al leases. Eventually in 1943, leases 
were granted for a term of five years, 
which expired on the 31st December 1948j 
and since the last mentioned date, the 
leases have been extended for two further 
periods of one year which as indicated 
above, will expire on the 31st December 
1950. Those leases contained provision 
for the payment of a nominal rent and a 40 
Royalty that is assessed on production at 
current market prices, The leases also 
included inter .alia, covenants for the 
maintenance by the lessees of the areas 
of mature sisal, of the buildings and 
equipment; and for payment by the Custo-
dian, from Royalties received, of the 
cost of necessa:oy capital improvements, 
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o.g. buildings, machinery and replanting. 
Those capital improvements havo been, and 
are, effected In accordance with an annual 
programme, mutually agreed between the 
leasees and the Custodian. 

Pursuant on these arrangements, most of 
the Royalties received have been "ploughed 
back" into the land, or expended on the 
purchase of machinery and, to an oven 
greater extent, utilised to give effect 
to a large building programme, covering 
mainly the provision of permanent housing 
for labour. In the result most of the 
Iherny Estates which had deteriorated con-
siderably during the early years after 
the outbreak of the War, have recovered 
their pro-war potential, so far as pro-
duction is concerned." 

"Method of Disposal: All these Sisal 
Estates are now being advertised for sale 
in the United Kingdom, and in East Africa. 
Arrangements have been made for the valu-
ation of the estates to be undertaken. 
Every applicant for the purchase of a 
sisal estate must submit, with his appli-
cation, a duly completed questionnaire 
form, which can be obtained from the Land 
Settlement Officer, Department of Lands 
and Mines, Dar es Salaam. Applications 
should reach the said Officer, on, or be-
fore the closing date for applications, 
as mentioned in the advertisement of 
Sale. The estates will be allocated to 
suitable applicants on the recommendations 
of a Selection Committee, which will be 
appointed by Government." 

"Conditions of Sale: The conditions of 
sale will include the offer of a Right of 
Occupancy over each estate to the approv-
ed applicant, on the basis of a Right of 
Occupancy (or lease) for a term of 99 
years, subject to payment of a premium, a 
royalty, and a rent, and to one exception, 
namely that the "Karanga" Estate will be 
offered for a term of 20 years only (c.f . 
note appended at foot of relevant entry 
In Catalogue infra). The premium and 

In the 
Court of Appeal 
for Eastern 
Africa 

No. 16 

Judgments of 
the Court of 
Appeal. 

(A) The 
President. 

22nd May, 1958 
- continued. 



142. 

In the 
Court of Appeal 
for Eastern 
Africa 

No. 16 

Judgments of 
the Court of 
Appeal. 

(A) The 
President. 

22nd May, 1958 
- continued. 

royalty will be related to the value of 
• the unexhausted, improvements on the land, 

including leaf, building, machinery and 
equipment; and the rent will be based on 
the unimproved value. The premium will 
take the form of a cash payment; but the 
royalty will be payable over an indeter-
minate period, related to the estimated 
leaf potential on the estate, at the time 
of disposal. The land rent will be sub- 10 
ject to periodical revision in accordance 
with the terms of the Land Ordinance; and 
the other conditions of the Right of 
Occupancy will also be governed by the 
said Ordinance, and the regulations 
thereunder." 

7. In August 1950 Ralli Brothers Limited 
completed the questionnaire and made applica-
tion for Lanconi and Mjesani Estates, and in 
a letter of the 30th of September 1950 to 20 
Ralli Brothers Limited (hereinafter referred 
to as "the letter of the 30th September") the 
Member for Lands and Mines referred to a pend-
ing interview of applicants by the Selection 
Committee, and then said as followss-

"2. In the meantime, detailed Informa-
tion can now be supplied to applicants 
regarding the terms of disposal. As ex-
plained in the Catalogue, the estates 
will be disposed of on long agricultural 30 
leases of 99 years, except where otherwise 
stated. A yearly rental of Shs. 2/- per 
acre will be charged. Payment of a pre-
mium and a royalty will be required in 
all but those estates where the capital 
value is small, In which cases the full 
value will be payable as premium. 

3. The premium will be payable as 
follows 

10% at the time of allotment, to be for- 40 
felted if the purchase is not completed, 
30% within 21 days of allotment. 
Balance within 90 days. 

4. Royalty will be charged on a slid-
ing scale, based on the average f .o.b. 
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price of line fibre, at the rates shown 
in the attached table of royalties. Roy-
alties will be payable until, in the case 
of each estate, the whole balance due by 
way of royalty has been extinguished, or 
until royalty has been paid on the tonnage 
liable bo royalty, whichever occurs the 
earlier. 

5. The following are the details regard-
10 ing the estates for which you arc an 

applicant:-

Fibre 
Total Tonnage 

Catalogue Net Premium Balance on which 
Estate Ref. No. Capital Payable due on Royalty 

Value Royalty Payable 
Tons 

r £• r> 
CO 

Lanconi T1512 191500 121200 70,300 7809 
20 Mjesani T1513 294100 '189800 104,300 11588 

Kilulu T1514 134700 83800 49,900 6153 
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Other particulars or notes: The above valua-
tion figure for Lanconi Estate is only for 
the area under sisal. The successful appli-
cant will be offered an additional 6,000 
hectares at a premium of £1. per hectare and 
an annual rental of Shs. 2/0d per acre. 

Please sign the attached acknowledgment 
and return at your earliest convenience. 

30 I am, Gentlemen, 
Your obedient servant, 

Sgd 

MEMBER POR LANDS & MINES. 

TABLE OF ROYALTIES 

Price of Sisal Royalty 
per ton f .o .b . per ton. 

£70 - or under £1. 0. 0. u 
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Then follows the sliding scale, the last fig-
ures being "£146 - or over... £56.18. 0 , " 
It will be seen that the sum of £174,600 in 
dispute is the total of the first two items 
in column 5 in para. 5 above. 

8. Mr. Carson, a director of Ralli 
Brothers Limited, duly represented his com-
pany before the selection committee, but his 
appearance seems to have been no more than a 
formality, as the committee already had very 10 
full information about the company. He said 
in evidence; "there was no amplification of 
the documents which I had already received, 
and on the basis of which my application had 
been made." 

9. On the 26th of October 1950 the Member 
for Lands and Mines wrote to Ralli Brothers 
Limited referring to his letter of the 30th 
of September and saying that on the advice of 
the selection committee the company, had been 20 
selected as the future tenants of Lanconi and 
Mjesani. Paragraph 3 of the letter reads as 
follows ;-

"3. In accordance with the conditions of 
of sale as set out in paragraph 3 of my 
letter under reference, I shall be grate-
ful to receive your remittance represent-
ing 10% of the premium after which a 
formal offer of a Right of Occupancy will 
be addressed to you as soon as possible. 30 
The term of years in the Right of Occu-
pancy will date from 1st January 1951." 

10. On the 20th of December 1950 a further 
letter was written, this time to the appellant 
company, and signed by the Acting Land Officer 
(here5.naf ter referred to as "the letter of the 
20th December"). It was not sent direct, but 
under a covering letter of the 27th December. 
Although it does not specifically refer to the 
letter of the 26th of October, one is entitled 40 
I think to presume that it is the "formal 
offer" mentioned in that letter. This letter 
of the 20th December starts off by sayin, 
"Your application has been approved 
subject to the terms and conditions herein 
contained and to the Special Conditions 

2! 
• • • • 
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10 

annexed hereto." In fact It would seem that 
the appellant company was not Incorporated 
until the following day, the 21st of December, 
and that it was the offer of Ralli Brothers 
Limited which was meant, although I understand 
that Government knew that the appellant com-
pany was being formed to acquire the estates, 
and hence, I suppose, this small inaccuracy. 
Tho material part of paragraph 2 of this let-
tor is as follows (the figures are in shill-
ings, but for ease of comparison with other 
documents I have added the equivalent in 
pounds also): -

llo This offer is subject to the said land 
referred to being found available on 
survey, the final demarcation of the 
boundaries being determined by Govern-
ment . 
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20 

30 

40 

If you accept this offer payment of 
the full purchase monies amounting to 
Shs.9,832,000/- (£491,600) of which 
Shs.8,992,920/- (£449,646) shall be 
deemed to be in respect of the said 
land, buildings, immovable machinery 
fixtures and effects and Shs.839,080/-
(£41,954) shall be in respect of mov-
able machinery, chattels, vehicles, and 
other effects capable of manual deliv-
ery and purchased by you, together with 
the first year's rent, fees for prepar-
ation and registration of title deeds, 
stamp duty and survey fees, when de-
manded shall be made in the manner 
following:-

(i) As to Shs.6,340,000/- (£317,000) 
thereof payable as a premium as 
follows:-

(a) 10% thereof amounting to Shs. 
654,000/- (£32,700) already 
paid on allotment, receipt 
whereof is hereby acknowledged. 

(Here I would interpose to say that the fig-
ure should surely be 634,000/- (£31,700)) 

(b) 50% thereof amounting to 
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Shs. 3,170,000/-(£158,500) 
already paid, receipt whereof 
is hereby acknowledged. 

(c) 40/ thereof amounting to Shs. 
2,536,000/- (£126,800) due 
and payable on the 24th day 
of January, 1951. 

The balance of such purchase mon-
ies, amounting to Shs.3,492,000/-
(£174,600) shall be paid by 10 
monthly instalments. A notice 
informing you of the amount of 
such instalment will be sent on 
or before the 15th day of each 
month. The first of such payments 
shall become due and payable on 
the 15th day of February, 1951, 
and thereafter on the 15th day of 
each and every subsequent month, 
and shall be paid on or before 20 
the last day of each month. The 
amount of such monthly payments 
shall be assessed by reference to 
the tonnage of line sisal fibre 
produced on the said land and ex-
ported during the month preceding 
the dispatch of the notice herein-
before mentioned. The tonnage 
exported shall be assessed by 
reference to the return made un- 30 
der the Sisal Industry Registra-
tion Rules, 1946. Provided always 
that the Governor shall have 
option to be exercised at his 
sole discretion, to assess the 
said tonnage by reference to the 
tonnage of line sisal fibre pro-
duced on the said land by refer-
ence to the monthly returns sub-
mitted by you, under the Sisal 40 
Industry Registration Rules, 194-6. 
Such monthly payments shall be 
calculated on a sliding scale de-
termined by the average of the 
monthly sales of all grades of 
line sisal fibre exported FOB from 
Tanga and Dar es Salaam as set out 
in the return submitted by the 
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20 

Commissioner of Customs for the 
East African Territories to the 
Governor at the rate provided for 
in the Schedule hereto. The said 
monthly instalments shall be paid 
until such time as either the 
said balance of the purchase mon-
ies is paid or until the total 
fibre tonnage of 19,397 tons 
shall have been cut and accounted 
for, whichever shall first occur. 
The occupier agrees to pay inter-
est at the rate of 5% por annum 
on each and every monthly instal-
ment, remaining unpaid after the 
last day of each and every month, 
as aforesaid, until the date of 
payment and to accept as final 
the figures of the monthly instal-
ment as shown in the said notice. 
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30 

(vi) This offer must be accepted by 
the 31st December, 1950, after 
which date it ceases to be valid." 

Apart from interest on overdue "instalments", 
no interest was payable on the balance of 
£174,600 at any time outstanding. There then 
follow provisions for the revocation of "this 
agreement for sale of a Right of Occupancy" 
in certain circumstances. Then comes a head-
ing "Schedule" with sub-headings as follows 

"Rates at which Balance of Purchase 
Monies to be Calculated. 

40 

Average FOB PRICE 
of Line Sisal Fibre 

Amount Payable 
per ton " 

The columns of figures thereunder are identi-
cal with those in the letter of tho 30th of 
September, except in two instances where the 
differences might be unintentional or inten-
tional, I do not know. I have not the Origin-
als before me, and anyway Mr. Newbold for the 
respondent has not drawn attention to them. 
"Special Conditions" follow, which are not 
material to the appeals. Endorsed at the end 
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•Is the acceptance by the appellant on the 
31st of December, the last date prescribed 
therefor; it is in the following terms;-

"Ralli Estates Limited hereby accopt a 
Right of Occupancy over the said Land 
referred to in the foregoing Offer and in 
the special Conditions annexed hereto. 

Dated this 31s,t day of December 1950. 

The Common Seal of Ralli ) 
Estates Limited was here- ) 
unto affixed in the ) 
presence of: ) 

Common Seal 
of Ralli 
Estates 
Limited. 

M.A. Carson ) 
G.C. Priest ) 

Directors. 

10 

This letter with the endorsement does not 
appear to have been returned until the 31st 
of January 1951 for in a letter of that date 
addressed by the appellant to the Land 
Settlement Officer the final paragraph reads; 
"With regard to the Formal offer - without 20 
prejudice to the reservations which have al-
ready been made - we return the original 
sealed by us." The 'reservations' referred 
to are not, I think, material to this appeal." 

It is admitted that the yearly rent of Shs. 2/-
an acre is a payment incurred in the production of 
income for the years in question and deductible 
under section 14 of the East African Income Tax 
(Management) Act, It is agreed that the sum paid 
by way of premium is or is part of the purchase 30 
price of the right of occupancy and unexhausted 
improvements and is of a capital nature. The dis-
pute ±3 with regard to the sums £70,300 and 
£104,300 totalling £174,600 expressed in the 
earlier documents to be 'balance due on Royalty' 
and referred to .in the letter of the 20th Decem-
ber as the 'balance of such purchase monies, 
amounting to Shs.3,492,000'which were to be 'paid 
by monthly instalments'. I will, hereafter, refer 
to the various sums In pounds and not in shillings, 40 
as I think that this is easier to follow. It is 
common ground that owing to the high price of sisal 
fibre the whole of. the £174,600 became payable and 
was, in fact, paid within two years and that the 
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Application of the scale resulted in paymonts 
totalling £94,326 in the year of income 1951 and 
£80,274 in the year of income 1952, together mak-
ing the total of £174,600. It was not necessary 
to have recourse to the alternative basis of pay-
ment based on the cutting of a total fibre tonnage. 
The question is: Are the payments by the appellant 
company amounting to £174,600 out-goings and expen-
ses wholly and exclusively incurred during the 
relevant years of income by the appellant company 
in the production of the income, that is payments 

alleged by the appellant; 
of the purchase price, part 
instalments, of two sisal 
a capital nature, as is 

of 
i.on 

of an income nature, as 
or are they instalments 
of which was payable by 
estates and payments of 
alleged by the respondent? 

The question whether payments are of an income 
or a capital nature has frequently been considered 
under provisions of the English Income Tax Acts and 
Rules thereunder, for instance under Rule 3 (a) of 
Schedule D to the Income Tax Act, 1918, which 
reads: 
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"3. In computing the amount of the profits 
or gains to be charged no sum shall be de-

ducted in respect of (a) any disbursements or 
expenses not being money wholly or exclusive-
ly laid out as expended for the purposes of 
the trade, profession or vocation." 

That is not the same wording as is employed 
30 in section 14 of the Ea3t African Income Tax (Man-

agement) Act, but I think that it and some of the 
other provisions are sufficiently similar to enable 
me to obtain guidance from the English authorities 
as to what are the principles which should be ob-
served in deciding whether a particular payment is 
of the nature of an income, or of a capital pay-
ment. I propose, therefore, at this stage to refer 
to some broad principles established by the English 
authorities as to the way in which the question 

40 must be considered and then to apply those prin-
ciples to the facts of the instant case. 

Before considering the authorities which have 
been decided upon English Income Tax Acts, I ought 
to mention the case of Minister of National Revenue 
v. Catherine Spooner (1933) 
was an appeal from the 

A.G. 684 
Supreme Court 

( P . O . ) . T h a t 
of Canada. 
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The respondent in that case had sold all her right, 
title and interest in land, which she owned in 
freehold, to a company in consideration of a sum 
in cash, shares in the company, and an agreement 
to deliver to her ten per cent (described as a 
royalty) of oil produced from the land. The company 
struck oil and paid to the respondent, in 1927, 
ten per cent of the gross proceeds of the oil pro-
duced, which she accepted in discharge of the 
royalty. The Supreme Court of Canada held that 10 
the sum so received was not an annual, profit or 
gain within section 3 of the Income War Tax Act, 
but a receipt of a capital nature, and that, 
accordingly, the respondent was not chargeable to 
tax in respect of it. It was held by the Judicial. 
Committee of the Privy Council- that it was for the 
appellant to displace the view of the Supreme 
Court as being manifestly wrong and that he had 
failed to do so: the judgment of the Supreme 
Court was, accordingly, affirmed. The facts of 20 
that case differed from those of the present case. 
That was a case of a sale of freehold land; there 
was no relationship akin to that of lessor and 
lessee. The bargain was for a sum down, shares 
and a royalty receivable in oil, though in fact the 
proceeds were received in cash. Nevertheless, though 
the facts are different, assistance, can, I think,be 
derived from some of the principles laid down by 
their Lordships in that case. Lord MacMillan de-
livering the judgment of the Board said, at page 30 
688: 

"The question whether a particular sum re-
ceived is of the nature of annual profit or 
gain or is of a capital nature does not depend 
upon the language in which the parties have 
chosen to describe it. It is necessary in 
each case to examine the circumstances and 
see what the sum really is, bearing in mind 
the presumption that it cannot be taken that 
the Legislature meant to impose a duty on 
that which is not profit derived from proper-
ty but the price of i t . . . " 

40 

and at pages 689 and 690: 

"Capital may, no doubt, be expended in the 
acquisition of an income which, in the recip-
ient's hands, becomes a proper subject of in-
come tax, as was pointed out in the passage 
quoted from the judgment of Rowlatt J„ in 
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Jones v Inland Revenue Commissioners (1929) 1 
K.B. 711, 711, 715. But in the same volume, 
in a case whore the liquidator of a company 
had sold its assets, including certain patent 
rights, to a new company for a sum in cash, a 
block of shares and a royalty on overy machine 
3old, the same learned Judge had characteriz-
ed the royaltios as being "in effect payment 
by instalments of part of the purchase price 

10 of the property.. . ." 

Into which category then does the present 
case fall? Their Lordships agree 'with New-
combo J, that "the case is not without diffi-
culties" as all cases must be which turn upon 
such fine distinctions, but they are not pre-
pared to differ from the view of the transac-
tion which that eminent Judge took, and that 
with which his colleagues all agreed - namely 
that "the respondent has converted the land, 

20 which is capital, into money, shares and 10% 
of the stipulated minerals v/hich the company 
may win. . . there is no question of profit or 
gain, unless it be whether she has made an 
advantageous sale of her property." It was 
for the Minister to displace this view as be-
ing manifestly wrong. In their Lordships 
opinion he has failed to do so." 

If the decision of the present appeal is to 
rest upon the ground that it is for the appellant 

30 to displace the view of Crawshaw, J. that the pay-
ments of balance of royalty or balance of purchase 
price (whichever it be called) were payments of a 
capital nature "as being manifestly wrong", then 
my judgment must be for the respondent, because, 
in my opinion, the appellant has not discharged 
that onus. Mr. Borneman, however, has attempted 
to distinguish Spooner's case on the facts and has 
urged us, in any event, not to follow Spooner's 
case on the ground that it has never since been 

40 relied on and is out of line with the trend of 
more modern cases in England, We are, of course, 
bound to follow a decision of the Privy Council 
and I should certainly do so; but the question 
whether the appellant has to displace the learned 
Judge's view as being 'manifestly' wrong does not 
arise in the present case, because the appellant 
has not even convinced me that the view of the 
Judge that the payments in question were not income 
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.payments is wrong. I have, on the admitted facts 
and correspondence, reached the same conclusion as 
the learned Judge. Apart from the question of 
what onus lies upon the appellant, there is nothing 
in Spooner1s case with which the later English de-
cisions are in conflict and. I do not think that I 
am precluded by Spooner?s case from deriving addi-
tional- guidance from those decisions. 

A great deal has been said in this case about 
form and substance. Mr. Borneman has argued that 10 
It does not matter what the parties put in their 
contract; it does not matter whether the sums in 
question were called royalties or balance of pur-
chase price; what the court has to do is to ascer-
tain the substance of the matter; the form is of 
little or no consequence. I agree that the sub-
stance of a transaction prevails over nomenclature. 
But that does not mean that, in arriving at the 
substance of the matter, the contract between the 
parties and their legal rights under it can be dis- 20 
regarded. As Lord Russell of Killowen said in the 
Duke of Westminster's case (19.36) A.C. 1; 

"If all that is meant by the doctrine is that 
having once ascertained the legal rights of 
the parties you may disregard mere nomencla-
ture and decide the question of taxability or 
non-taxability in accordance with the legal 
rights well and good... if , on the other hand, 
the doctrine means that you may brush aside 
deeds, disregard the legal rights and liabili- 30 
ties arising under a contract between the 
parties and decide the question of taxability 
or non-taxability upon the footing of the 
rights and liabilities of the parties being 
different from what in law they are, then I 
entirely dissent from the doctrine." 

It appears that the true principle Is that one must 
arrive at one's decision by ascertaining the sub-
stance of the matter by a careful consideration of 
the surrounding facts and of the contract which 40 
embodies the transaction and of the legal rights 
of the parties under it, Substance is to be 
ascertained Ogden v Medway Cinemas 18 T.C. 691, 
695, but the form of the contract cannot be ig-
nored and may be a very important means, sometimes 
the only means available, for ascertaining what 
the substance of the transaction is. As Lord 
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10 

Wright (M.R.) s a id in Commissioners of Inland 
Revenue v Ramsay 80 T.C. 92s 

•The decision in any particular case can 
only be arrived at by considering what i3 the 
substance of the transaction in question, and 
what is the substance of that transaction can 
only be ascertained by a careful consideration 
of the contract which embodies the transac-
tion. ' 

Or, as Lord Clyde, L.P. said in Commissioners of 
Inland Revenue v Adam 14 T.C. 34: 

'A great deal has been said about form and 
substance. I think that in a question of 
this sort, both form and substance mast be 
considered.' 
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This passage was cited with approval by 
Macnaghten J. in Racecourse Betting Control v Wild 
22 T.C. 182. The learned Judge continued: 

'So, in the ca3e before me, the question 
20 whether substance should be preferred to form 

or form to substanco has during the argument 
emerged. The Solicitor General argued that 
the substance should govern the decision. Mr, 
Latter's argument on behalf of the Board v/as, 
as I understand it, this. You can only look 
at the legal obligations of the parties under 
the document in the case, whatever it may be, 
and he cited the decision of the House of 
Lords in the Duke of Westminster's case (1936) 

30 A.C. 1 In support of that view. I think Mr. 
Latter's contention is well founded." 

On the other hand, the nature of a receipt or pay-
ment - whether it is a capital or an income pay-
ment - does not depend on the language in which 
the parties have chosen to describe it. Minister 
of National Revenue v Spooner supra; Commissioners 
of Inland Revenue v Rustproof Metal Window Co.Ltd. 
29 T.C. 243, 271. Neither is the Court bound to 
accept a statement in a deed that the consideration 

40 for the use of patents is a certain sum, when it 
appeal's from an earlier agreement and the surround-
ing circumstances that the consideration expressed 
may not be the true consideration and, in such 
circumstances, the case may be remitted to the 
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C o mmi s a i on er s 
a question of fact, 
v Duff 25 T.C. 50. 
gard as conclusive a 
shall be paid to and 
capital sums paid in 

to decide the 
Patterj 

true 
on 

consideration as 
^ineering Co.Ltd. 

Nor is the Court bound to re-
statement In a deed that 'sums 
received by the Vendor as 
respect of the purchase prico.' 

"That of course is not conclusive of anything, be-
cause whether they are capital sums or not must be 
determined by a consideration of the substance of 
the transaction, the terms of the contract" per 
Lord Wright M.R. in Commissioners of Inland Revenue^ 
v Ramsay supra. 

I think that the result 
is that I must consider both 
must ascertain the substance 
and, in so doing, I must car; 
contract between the parties 

of these authorities 
form and substance. I 
of the transaction 
jfully consider the 
which embodies the 

transaction and their legal rights and obligations 
under It; but the description in the documents of 
the payments in question as 'a balance of royalty' 
or as 'balance of purchase moneys' is not conclu-
sive as to their nature. 

10 

20 

Whether a payment is in the nature of a capi-
tal, or of an income, payment must depend upon the 
circumstances of each case; but there are certain 
guides and sign-posts pointing the way to a solu-
tion of this much-considered question which can be 
discovered from a study of the English authorities. 
I have read all those to which we were referred 
and many others. I will cite a few which appear 
to lay down principles of general application. 

There is, first, the well-known principle 
enunciated by Lord Cave L.C. in British Insulated 
and Helsby Gables v Atherton (1926TaTc". 205 at p. 
213: 

50 

'But when an expenditure is made, not only 
once and for all, but with a view to bringing 
into existence an asset or an advantage for 
the enduring benefit of a trade, I think that 
there is a very good reason (in the absence 40 
of special circumstances leading to the oppo-
site conclusion) for treating such an expend-
iture as properly attributable not to revenue 

but to capital' 

In the British Insulated tc Helsby Cables case 
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tho payment in question was a lump sum payment, 
paid once for all; but 'once for all' does not 
exclude paymonts by Instalments being treated as 
capital payments. Tho test (in the absence of 
special circumstances) is whether the company ha3 
secured by the expenditure an advantage for the 
enduring benefit of its trade. Bean v Doncaster 
Amalgamated Collieries Ltd. 27 T.C. 296, 305, 309. 

In Commissioners for Inland Revenue v Adam 
10 (supra) the respondent was in business as a cart-

inp; contractor. It was necessary for him to remove 
and dispose of earth, slap;, etc. For this pur-
pose he entered into an eight years' agreement by 
which he undertook to deposit on certain land a 
minimum of 80,000 cubic yards of material in the 
period, at the rate of 10,000 yards a year. The 
consideration payable to the landowner was a sum 
of £3,200, payable by half-yearly instalments of 
£200 and, in addition, a sum of 4s. for every 5 cu-

20 bic yards of material doposited in excess of 80,000. 
The Respondent in his accounts treated the acquisi-
tion of this right as an asset worth £3,200, writ-
ing off £400 each year and charging £400 to revenue. 
He contended that for Income Tax purposes the year-
ly payments were an expense of his business which 
should be deducted in computing his assessable 
profits. For the Crown it was contended that the 
sum of £3,200 was capital expenditure, or alterna-
tively that the instalments were annual payments 

30 deduction of which is prohibited by Rule 3 (b) of 
the Rules applicable to Cases I and II of Schedule 
D. On appeal the Special Commissioners were divid-
ed in their opinions ana gave a decision in favour 
of the Respondent. It was held (Lord Blackburn 
dissenting), that the £3,200 was a payment for a 
capital asset, and that no deduction by reference 
to it was admissible for Income Tax purposes. 

The Lord President (Lord Clyde) said: 

'The question is whether, in computing the 
40 Respondent's profits for the purposes of In-

come Tax, he is entitled to deduct from the 
gross profits of his business the two instal-
ments of £200 each payable to account of the 
total price or consideration of £3,200 in each 
of the eight years. The answer depends upon 
whether the instalments are wholly and exclu-
sively laid out for the purposes of the 
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Respondent's trade within the meaning of sub-
head (a) of Rule 3 applicable to Cases I and 
II of Schedule D; or whether on the other 
hand they are suns employed or intended to be 
employed as capital in that trade, within the 
meaning of subhead (f) of that Rule. The 
point is similar to one which was raised and 
decided in Robert Addle & Sons' Collieries, 
Limited v Inland"~Rovemle, 1924 S.C. 231, where 
I endeavoured to state"the true issue thus -
Are the sums in question part of the trader's 
working expenses, are they expenditure laid 
out as part of the process of profit-earning; 
or,' on the other hand, are they capital out-
lays, are they expenditure necessary for the 
acquisition of property or of rights of a 
permanent character the possession of which 
is a condition of carrying on the trade at 
all? ' 

10 

Jones v Commissioners of Inland Revenue 7 T.C. 20 
314 was a case in which patents and goodwill were 
sold for £750 payable as to £300 by three Instal-
ments of £100 each, as to £450 by a 'royalty' ana 
as to the balance by way of additional considera-
tion a "further royalty of 10% \ipon the invoice 
price of all machines constructed under the said 
inventions and sold during a period of ten years". 
It was held that the "further royalty" did not 
constitute part of a capital sum but represented a 
share of the profits of the purchasing company, 30 
and formed part of the income of the appellant, 
and that as such It had been correctly included in 
the assessments of super tax made upon him. The 
facts of Jones' case and the transaction between 
the parties were entirely different from the facts 
and the transaction In the present case, but I 
cite It for. the principles of general application 
laid down by Rowlatt J . : 

"I do not think there is any lav/ of nature, 
or any invariable principle, that because you 40 
can say a certain payment is consideration 
for the transfer of property, therefore it 
must be looked upon as the price in the char-
acter of principal. It seems to me that you 
must look at every case, and see what the sum 
is . A man may sell his property for what is 
an annuity, that Is to say, he causes the 
principal to disappear and an annuity to take 
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its place. If you can see that that i3 what 
it is, then the Income Tax Act taxes it . Or a 
man may sell hin property for what looks like 
an annuity, but you can see quite well from 
the transaction that it is not really a trans-
mutation of a principal sum into an annuity, 
but that it is really a principal sum the pay-
ment of which is being spread over a time, and 
is being paid, with interest, and it Is all 
boing calculated in a way familiar to account-
ants and actuaries, although taking the form 
only of an annuity. That was Scoble's case -
when you break up the sum and decide what it 
really was. On the other hand a man may sell 
his property nakedly for a share of the pro-
fits of a business, and if he does that, I 
think the share of the profits of the busin-
ess would be undoubtedly the price paid for 
his property, but still that would be the 
share of the profits of the business and 
would bear the character of income in his 
hands, because that is the nature of it. It 
was a case like that which came before Mr. 
Justice Walton in Chadwick v Pearl Life Insur-
ance Company (1905T~2 K.B. 507. It was not 
the profits of a business but a man was clear-
ly bargaining to have an income secured to him, 
and not a capital sum at all, namely, the in-
come which corresponded with the rent which 
he had before." 

In Commissioners of Inland Revenue v British 
Salmson Aero Engines Ltd. 22 T.C. 29, Pinlay J. 
said: 

"It is perfectly obvious....that it is quite 
possible that a licence may be granted or, 
for the matter of that, property may be sold 
partly in respect of a lump sum and partly In 
respect of an annuity or annual payment or 
payment for royalty or anything of that sort; 

t! .... 

In the 
Court of Appeal 
for Eastern 
Africa 

No. 16 

Judgments of 
the Court of 
Appeal. 

(A) The 
President. 

22nd May, 1958 
- continued. 

In Commissioners of Inland Revenue v Mallaby 
Deeley 23 Tax Cases 158, the question was whether 
certain annual payments which Mr. Mallaby Deeley 
had covenanted to make to finance the publication 
of a literary work were of a capital, or an income, 
nature. Sir Wilfrid Greene M.R. (as he then was) 
said at page 166: 
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"The distinction which is to be drawn for the 
purposes of the Income Tax Acts between pay-
ments of an income character and payments of 
a capital nature is sometimes a very fine and 
rather artificial one. It may depend upon -
in fact it does depend upon - the precise 
character of the transaction. To take a simple 
case, if the time bargain is that a capital 
sum shall be paid, the fact that the method 
of payment which is adopted in the document 10 

is a payment by instalments will not have the 
effect of giving to those instalments the 
character of income. Their nature is finally 
determined by the circumstance that the obli-
gation is to pay a capital sum, and instal-
ments are merely a method of effecting that 
payment. On the other hand, to take another 
simple case, where there is no undertaking to 
pay a capital sum and no capital obligation, 
in existence, and all that exists is an under- 20 
taking to pay annual sums, those may, in the 
absence of other considerations, be annual 
payments of an Income nature for the purposes 
of the Income Tax Acts. The operation of 
that distinction in individual cases may pre-
sent some appearance of unreality. Neverthe-
less, It Is a distinction which is now well-
founded, and the first question that arises 
in this case is this: whu.t circumstances may 
be regarded for the purpose of the application 30 
of that rule? It is not disputed that a cov-
enant to pay a lump sum by instalments is a 
covenant of a capital nature. It may be the 
purchase price of a business; it may be a 
pre-existing debt, and that particular method 
of liquidating it may have been selected . . . . 
It was suggested, on behalf of the Crown, 
that, provided there was present a mere Inten-
tion to provide a'sum expressed as a capital 
sum, and the covenant was a covenant to pay 40 
annual sums, that mere intention would be 
sufficient to bring the case within the rule 
to which I have referred. That is an argu-
ment which I must not be taken to be accept-
ing for one moment. It seems to me that the 
cases to which we have been referred, and 
indeed the principle of the thing,, must depend 
upon there being a real existing capital sum, 
not necessarily pre-existing but existing in 
the sense that It represents some kind of 
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20 

capital obligation. If you had a case where 
a man merely made up his mind that ho would 
like a covenantee to have a certain sum of 
money more than he had at present and then 
effectuated that intention by entering into a 
covenant to make annual payments, the sum 
which he thought of, which would in no real 
sense bo a sum at all, would be no more than 
the motive for entering into the covenant to 
make the annual payments. On the other hand, 
if there is a real liability to pay a capital 
sum, either pre-existing or then assumed,that 
capital sum has a real existence, and, if the 
method adopted of paying it is a payment by 
instalments, the character of those instal-
ments is settled by the nature of the capital 
sum to which they aro related. If there Is no 
pre-existing capital sum, but the covenant is 
to pay a capital sum by instalments, the same 
result will follow." 
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In Commissioners of Inland Revenue v Ramsay 
supra, Lord Wright M.R. said at page 92• 

"The question involved in the case is the 
question which has so often to be debated 
where property has been sold, namely, whether 
the consideration is a sum of money, though 
payable in instalments, or whether it is an 
annuity. It is, of course, quite clear that 
for a lump sum of money the right to receive 

30 periodical payments may be purchased, and in 
that case if the transaction constitutes the 
purchase of an annuity and each one of these 
payments is in the nature of income, in the 
appropriate hands and in the .appropriate 
manner it is taxable as such, but if that is 
not the case and the instalments are not an-
nuities in the proper sense of the term, but 
are merely the method and the manner and the 
form in which a lump sum is paid, then the 

40 position is different, and the sums in ques-
tion are not to be deemed income but capital, 
and accordingly in the hands of the payer 
when he come3 to make his returns for Surtax 
cannot be deducted under the provisions of 
Section 27 of the Income Tax Act of 1 9 1 8 . " 

and at page 95: 

"I cannot see why a creditor who has sold 
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property for a particular price should not, 
in discharge of that price, agree to accept 
a fluctuating sura/ if, as may be the case, 
and no doubt was the case here, there are 
sufficient reasons-of convenience or other 
considerations which make it desirable to 
adopt that method of payment....1' 

and at page 97: 

" . . .The conclusion I have arrived at, with 
great respect to the learned Judge, is that 10 
this Is not the case of an annuity, or a 
series of annual payments. It is a case in 
which a capital lump sum has been stipulated 
as the price of a piece of property, and it 
is none the less so because the payment of 
that sum is to be made by instalments, in-
stalments at certain specific periods, no 
doubt, but not instalments of a fixed price. 
It Is none the less, in my judgment, a capi-
tal sum because in the working out of the 20 
transaction, and in the discharge of that 
capital sum, the Vendor according to the 
terms of the agreement may have to be content 
with a lesser amount than the £15,000. The 
£15,000 is not an otiose figure; it is a 
figure which permeates the whole of the con-
tract, and upon which the whole contract de-
pends, That being so, I think that the £886 
in question was a sum in the nature of capi-
tal, and therefore that it was not competent 30 
for the Respondent to deduct It in returning 
his total income " 

and Rorner L.J . at page 98 said: 

"If a man has some property which he 
wishes to sell on terms which will result in 
his receiving for the next twenty years an 
annual sum of £500, he can do it in either of 
two methods. He can either sell his proper-
ty in consideration of a payment by the pur-
chaser to him of an annuity of £500 for the 40 
next twenty years, or he can sell his prop-
erty to the purchaser for £10,000 to be paid 
by equal instalments of £500 over the next 
twenty years. If he adopts the former of the 
two methods, then the sums of £500 received 
by him each year are exigible to Income Tax, 
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If 
of 

ho adopts the 
£500 received 

second method, then the sums 
by him in each year are not 

Income Tax, and they do not become 
Income Tax by it being said that in 
the transaction is the same as 

though he had sold for an annuity." 

liable to 
liable to 
substance 

Applying the principles Indicated in those 
cases to the payments in question in the present 
case, it will be useful first to ascertain, in the 

10 words of Lord Cavo in British Insulated oc Helsby 
Gables v Atherton supra whefEer the expenditure 
was incurred with a view to bringing into exist-
ence an assot or advantage for the enduring bene-
fit of the trade or, as the test was stated by 
Lord Clyde in Adam's ca3o supra, 'Are the sums in 
question part of the trader's working expenses, 
are they expenditure laid out as part of the pro-
cess of profit earning; or, on the other hand, 
are they expenditure necessary for the acquisition 

20 of property or of rights of a permanent character 
the possession of which is a condition of carrying 
on the trade at all?' What was the consideration 
for the payments amounting to £174,000 sic? Mr.Hooton, 
for the respondent, says that they were part of 
the purchase price of two 3isal estates, of a right 
of occupancy of the land and of the unexhausted 
improvements on it : that is that they were a part 
of the purchase price, payable by instalments, of 
an interest in land and permanent improvements, 

30 vehicles, chattels, etc. Mr. Borneman for the 
appellant argued that these payments were merely 
royalties 'geared to production' and to the current 
market price of sisal fibre; and that the consid-
eration for them was merely the user of the land 
to produce sisal fibre, which he called "the right 
to exploit the sisal potential". 

I have come to the conclusion that Mr. Hooton 
is right as to what the consideration for the pay-
ments was and that the £174,000 (sid was paid as part 

40 of the purchase price of a 99 years ' right of occu-
pancy of two sisal estates and the unexhausted im-
provements thereon and machinery, vehicles etc., 
and not merely for the right to exploit 'the sisal 
potential'. I think that this is quite clear when 
the correspondence and documents, the surrounding 
circumstances, and the relevant Ordinances are ' 
considered. A leasehold interest may, of course, 
be the subject of a sale, and instalments of its 
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be capital payments (Green v. 
Ltd. 15 T.C. 390). It is true 

each estate was based mainly 
but that was a method 

In the 

that the valuation of 
on its potential production; 
of arriving at its value to a piu"chaser, 
letter dated 7th April, 1950, from the Government 
of Tanganyika to the Sisal Board, referred to above, 
the Government wrote "It is proposed to base the 
valuation of each estate on its potential produc-
tion". That did not mean that nothing was to be 10 
disposed of but a right of user. In the Foreword 
to the Catalogue it was said that It had been de-
cided by Government to dispose of the 'former 
German-owned sisal estates' on a long term lease-
hold basis; and it was stated that all these sisal 
estates were being advertised for sale and that 
every applicant 'for the purchase of a sisal estate' 
must do certain things. There Is no suggestion 
that all that was being sold was a right of user, 
a licence to exploit the sisal potential. What 20 

were being offered for sale were sisal estates on 
a long-term leasehold basis. Potential production 
is mentioned only because the sale price will nat-
urally depend on it, on the value estimated by the 
annual profit that can be made out of the land 
(c.f. ConstantInesco v Rex 11 T.G. 730 at p. 743). 
Obviously, what a purchaser will pay will depend 
on what he expects to make out of the estate; but 
that does not mean that he Is ouying only a right 
of user. Then follows a statement that the condl- 30 
tions of sale will include the offer of a right of 
occupancy (or lease) for 99 years, subject to pay-
ment of a premium, a royalty and a rent. The 
statement goes on "The premium and royalty will be 
related to the value of the unexhausted improve-
ments on the land including leaf, building, 
machinery and equipment..." ana the rent will be 
based on the unimproved value. It is to be noted 
(a) that both premium and royalty are to be related 
to the value of the unexhausted improvements; (b) 40 
that they are to be related to the value of the 
unexhausted improvements 'on. the land'; and (c) 
that they are both to be related not only to leaf, 
but also to buildings, machinery and equipment. It 
Is not correct, therefore, as I understood it to 
be suggested by Mr. Borneman, that premium only 
is related to unexhausted improvements. 'Royalty' 
is also related to these and Is to be part of the 
purchase price of buildings, machinery and equip-
ment, which are clearly capital assets. -
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letter of the 30th September referred 
it is said that the 'estates will be dis-
on long agricultural leases: a yearly 
2/- per acre will be charged and payment 

In the 
to above, 
poaed of' 
rental of 
of a premium and royalty will be required. Royalty 
is to bo charged on a sliding scale based upon the 
the f .o .b . price of line fibre at the scheduled 
rates: royalties will be payable until, in the 
case of each estate, 'the whole balance' due by 
way of royalty has been extinguished, or until 
royalty has been paid on the tonnage liable to roy-
alty, whichever occurs the earlier. In the details 

estates given below there are columns 
net capital value', 'premium' and 'bal-

of the two 
for 'Total 
ance due on royalt; i 
md 'roy-n 

'premium' The sum of the 
v alty ' make up the 'total net capital value' 

of the 'estates' which will be disposed of. 'Roy-
alty' here is expressed to be part of the 'total 
net capital value' of the things sold, that is 
'estates' on 'long agricultural leases'. The thing 
sold was not expressed to be a right of user, or a 
right to exploit the sisal potential, but estates 
on long agricultural leases or, more precisely, on 
a 99 years' right of occupancy. The letter of the 
20th December makes this, If anything, still clear-
er. This document is headed 'Offer of a Right of 
Occupancy. . The Land Ordinance (Cap. 115 of the 
Laws).' The letter, which is signed by the Land 
Officer, is addressed to Ralli Estates Limited 
(which company would be entitled to commence opera-
tions on the following day) and says that the Land 
Officer is directed by His Excellency the Governor 
to offer Ralli Estates Limited a right of occupancy 
over the specified land subject to the terms and 
conditions contained in, and annexed to, the let-
ter. In this letter £491,600 (translating shill-
ings into pounds) is described as "the full pur-
chase monies" of which £449,646 is to be deemed 
to be in respect of the said land, buildings, im-
movable machinery, fixtures and effects and £41,954 
Is in respect of movables transferable by delivery. 
Of the full purchase price of £491,600, £317,000 
is to be payable as premium and "the balance of 
such purchase monies, amounting to £174,600 is to 
be paid by monthly instalments and a notice inform-
ing the Company of the amount of each instalment is 
to be sent on or before the 15th day of each month." 
It will be observed that the expression 'royalty' 
has been dropped and what was previously called 
'balance due on Royalty' is now called 'balance of 
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such purchase monies This may have been, and 
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probably was, done with an eye to the taxation 
position. Mr. Borneman first suggested that the 
Government through the Land Officer was not en-
titled to alter the nomenclature, because there 
was, before the 20th December, a concluded con-

of the 30th tract on the basis of the letter Sep-
tember. Mr. Borneman pointed to paragraph 3 
the letter1 dated 26th October from the Member 
Lands and Mines to Ralli Brothers Limited and 

•'This is the offer which we accepted and paid 
per cent. This Is a concluded contract. We 
£58,000 odd on 16th November, 1950'i I cannot 
agree that there was a concluded contract on 16th 
November, 1950 by payment of the £58,000 on the 
basis of the letter dated 26th October*. The rele-
vant part of that letter reads 
*with the conditions of sale as 
3 of my letter under reference, I shall be grateful 
to receive your remittance representing 10% of the 

of 
for 
said 
ten 

paid 

"In accordance 
set out. in paragraph 

premium, after which a formal offer of a right 
occupancy will-be addressed to you as soon 
possible.. ." It is clear that the payment of 
was only a necessary preliminary to entitle Ralli 
Estates Limited to receive a formal offer, which 
they would have been still perfectly at liberty to 
decline, the 
20th December and, 

The formal offer was the letter of 
in my opinion, there was no 

concluded contract before the 31st December, 1950, 
when Ralli Estates Limited sealed its acceptance 
of that letter. As found by t^e learned Judge, 
the acceptance does not seem to have been returned 
until 31st January, 1951. The Government was en-
titled to set out in the formal offer of a right 
of occupancy precisely the terms upon which that 
offer was made, and Ralli Estates Limited were en-
titled to object to anything to which they took 
exception at any time before the offer was accepted. 
They did in fact object to some of the terms and 
conditions; but they took no exception to the 
description of what had previously been 
'balance due on Royalty' as 'balance of 
chase monies', though in correspondence 
tinued to refer to it as 'royalty'. But 

to 
termed 
such pur-
they con-
the point 

is not very material because, upon the authorities 
referred to above, the Court may disregard the 
nomenclature and is not bound to accept whatever 
label is put upon the payments by the parties, but 
should try to ascertain what, according to the 
substance of the transaction between the parties, 
these payments were. In my opinion, these payments 

10 

of 20 
as 
10% 

30 

40 

50 
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according to the 
transaction were 
right of occupancy of 
land (with tho mature 
buildings, machinery, 
les. The letter of the 

substance and the form of tho 
part of the purchase price of a 

two sisal estates including 
and immature sisal thereon), 
effects, chattels and vohic-

20th December only stated 
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with more precision what was already the substanco 
of the negotiations between the parties. 

A right of occupancy, is defined In section 2 
10 of the Land Tenure Ordinance of Tanganyika as »a 

title to the use and occupation of land . . . . ' It 
may be granted by the Governor for any definite 
term not exceeding 99 years (section 7 ) . Section 
18 of the same Ordinance provides that, subject to 
certain provisions irrelevant in the present case, 
"the occupier 3hall have exclusive rights to the 
land, the subject of the right of occupancy against 
all persons other than the Governor". 
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It appears that a certificate of occupancy is, 
20 at least for the purposes of the present case, 

equivalent to a lease and amounts to much more 
than a mere revocable licence to occupy would a-
mount to in England. The Governor can only revoke 
a right of occupancy 'for good cause' e.g. for one 
or more of the reasons set out in section 10. A 
right of occupancy is something which devolves upon 
tho death of the grantee. In the case of a right 
of occupancy granted to a non-native, it devolves 
as a leasehold forming part of his estate.(Section 

30 12). Under the Land Registry Ordinance (Gap. 116) 
'lease' includes a certificate of occupancy (sec-
tion 2) . Under section 5 (1) (b), any person en-
titled to a lease for an unexpired term of not 
less than five years may apply to be registered as 
owner of the lease; and, under section 44 (1) (b), 
registration of any person as the owner of an agri-
cultural lease "shall vest In that person the 
possession of the land comprised in the lease for 
the unexpired residue of the term created by the 

40 lease, with all implied or expressed rights, priv-
ileges and appurtenances attached to the estate of 
the lessee, and free from all estates whatsoever 
Including those of His Majesty". 

It Is plain, I think, that the grant, in Tan-
ganyika, of a right of occupancy confers an estate 
or interest in land. What Ralli Estates Limited 
were buying was far more than a mere right of user -
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m 
a 'right 
payments 
purchase price 
of growing sisal, 
ments, as well as 
in short of sisal 

potential1; and the exploit the sisal 
question in this case were part of the 

of a 99 years' interest in land and 
buildings' and permanent improve-
vehicles, chattels and effects -
estates as going concerns. 

Accordingly, the payments in question were part of 
the expenditure incurred in bringing into exist-
ence an asset for the enduring benefit of the 
company's trade within Lord Cave's test in the 10 
British Insulated & Helsby Cables case supra. 

Or, applying Lord Clyde's test in Adam's case 
supra the two payments amounting to £174,600 were 
part of the 'expenditure necessary for the acquisi-
tion of property or of rights of a permanent char-
acter the possession of which is a condition of 
carrying on the trade at all ' . They were not 
merely 'part of the trader's working expenses, ex-
penditure laid out as part of the process of profit 
earning'. According to Lord Clyde's test, this 20 
would make then 'capital outlays'. 

Or, applying the test outlined by Rowlatt J. 
in Jones' case supra: Was this a sale for an 
annuity, or partly for an annuity? Did the Tangan-
yika Government, as regards these payments, "cause 
the principal sum to disappear and an annuity to 
take its place" or was this "rot really a transmu-
tation of a principal sum Into an annuity, but 
really a principal sum the payment of which was 
being spread over a time and was being paid with 30 
interest"? Interest was payable on overdue instal-
ments, though not on the outstanding balance of 
the £174,600. We do not know how the valuation 
of the estate was arrived at, except that the 
total fibre tonnage of 19,397 tons was said by Mr. 
Carson, a witness called by the appellant whose 
evidence there is no reason to distrust, to be 
based on mature and immature sisal on the estates 
at that time. The £174,600 may or may not have 
contained an element representing interest. As 40 
interest was to be payable on overdue instalments, 
that seems unlikely. But I do not think that 
that is material. Por instance, no interest was 
payable in Ramsay's case supra, yet the payments 
were held to be capital payments. The point is: 
Did the Government of Tanganyika "cause the prin-
cipal sum to disappear and an annuity to take its 
place" or was this £174,600 part of the principal 
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sum, payable for tho estates, which was being 
spread over a time? In my opinion, it was the 
lattor. The obligation was to pay tho balance of 
the purchase price amounting to £174,600 by month-
ly instalments depending on production and the 
export price of line fibre; provided that, in cer-
tain circumstances (which did not occur), an obli-
gation to pay by instalments a balance of the 
purchase prico calculated according to the export 

10 price from time to timo of a fixed tonnage of line 
fibre might have boon substituted. In my opinion, 
Tanganyika Government did not, as regards these 
payments, 'cause the principal sum to disappear 
and an annuity to take its place'. The only ann-
uity they took was the rent which they could only, 
under the Ordinance, charge on unimproved valuo. 
For the rest, they fixed a principal sum, part of 
which was permitted to be paid by instalments. 
There was a capital obligation - an obligation to 

20 pay by monthly instalments £174,600 balance of the 
purchase price or tho aggregate of instalments 
based on a fixed tonnage of 19,397 tons of line 
fibre. In my opinion, these were capital obliga-
tions. It docs not matter that the calculation 
of the instalments was 'geared to production' as 
Mr. Borneman phrased it and that the amount oftho 
instalments might fluctuate or the sum of £174,600 
be reduced. In Ramsay's case the annual payments 
were geared to profits, but they were nevertheless 

30 held to be instalments of capital. 
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Mr. 
Rowlatt, 

Borneman has pressed upon us a dictum of 
J. in Jones' case supra: 

40 

"The property was sold for a certain sum, and 
in addition, the Vendor took an annual sum 
which was dependent, in effect, on the volume 
of business done; that is to say he took 
something which rose or fell with the chances 
of the business. I think when a man does 
that, he takes an income - that is what it Is. 
It is in the nature of income, and on that 
ground I decide this case." 

The correctness of that statement as laying down a 
general rule has not, however, been accepted in the 
Court of Appeal. In Rams ay's case supra Lord Wright 
M.R. said: 

" . . . . i t cannot, I think, be said as a general 



168. 

In the 
Court of Appeal 
for Eastern 
Africa 

No. 16 

Judgments of 
the Court of 
Appeal 

(A) The 
President. 

22nd May, 1958 
- continued. 

rule that if the amount of the instalments Is 
one which Is to fluctuate during the pei^iod 
in which they are payable according to certain 
circumstances, that is necessarily inconsis-
tent with these instalments being instalments 
of capital, and that it necessarily involves 
that they must be treated as annual payments 
or annuities. The case of Jones v Commission-
ers of Inland Revenue, 7 T.C. 310, which was 
referred to, does contain a proposition to 10 
that effect by Rowlatt, J . , in his judgment, 
but he was clearly there dealing with the 
facts of the case." 

His Lordship quoted the passage from the judg-
ment of Rowlatt J. cited above and continued: 

"In my judgment, the learned Judge there was 
laying down that proposition with reference 

. to the circumstances before him and did not 
intend, and I think could not rightly have in-
tended, to state that as a universal proposi- 20 
tion applicable to all cases of this character." 

Commissioners of Inland Revenue v 
T.G. 129; 
Hogarth 23 

and Commissioners 
T.C." 

of Inland 
Ledgard 
Revenue 
thaTT 

21 
v. 

491 both make It clear that the 
fact that payments may depend upon, and vary with, 
the profits of a business is not decisive as to 
whether they are capital or income payments. 

Commissioners of Inland Revenue v Ledgard 
supra was a case in which an agreement between 
partners provided that the purchase money for the 
share of a deceased partner should be a sum equal 
to one half of the share of profits, of the three 
years following his death, which would have been 
payable to such deceased partner1 had he continued 
to be a partner during those three years. It was 
held that the sum payable In respect of the de-
ceased partner's share in the business was a single 

the end of three years, 
case differs substantlal-
though it resembles the 

present case in that there was a vendor and pur-
chaser agreement for an asset and that the payment 
was not.expressed to be subject to deduction of 
income tax. In Commissioners of Inland Revenue v 
Hogarth supra an agreement was made between a re-
tiring partner and the remaining partners (of whom 

capital sum to be paid at 
In that respect Ledgard's 
ly from the present case, 

30 

40 
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the Re3.p0nd.ent vva3 one) under which the former 
agreed to retire and, in settlement of his 3haro 
in the capital, assets and profits of the business, 
was to be paid inter alia "a sum equal to one four-
teenth part of the not profits of the business for 
the throe years ending 31st December, 1937, 1938 
and 1939 under deduction of income tax". It was 
held that this agreement dealt with the profits of 
the three years distributively and that the first 

10 payment made under the agreement was an admissible 
deduction for purposes of surtax, 33 claimed by the 
Respondent. But the decision turned not only upon 
the fact that the payments were to be made annually; 
but also upon the fact that the agreement was not 
a vendor and purchaser agreement for an asset and 
that there was provision (as there was not in Led-
gard's case) for the payments to be subject to 
income tax. Ledgard's case and Hogarth's case each 
turned upon its special facts; but they are useful 

20 for the general principles enunciated In them and 

as illustrating that it is not an essential charac-
teristic of a capital payment that it shall be 
quantified in advance. In Ledgard's case Lawrence 
J. quoted with approval a dictum of Scott L.J . in 
Pott v Brown (1936), 1 All E.R. 543, 550: 
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30 

40 

". . .Take a very 3imple case - a sale for a 
lump sum, which is to be paid ultimately by 
reference to certain subsequent considerations 
affecting the amount - a sort of arrangement 
that the ultimate sum payable may be higher or 
lower as the value of the property sold may 
turn out to be more or less - a perfectly nat-
ural and not uncommon transaction in the sale 
of certain types of property, particularly 
where goodwill is included in the sale. No 
fixed sum is there defined because the true 
essence of the transaction is that the con-
sideration shall vary according to future 
calculations depending on certain facts. To 
say that, because in that transaction the sum 
might so vary it was not a capital payment, 
would be an erroneous conclusion." 

In Hogarth's 
Normand L.P. 

.case commencing on 
said at page 501;-

Ledgard's case Lord 

"Accordingly, there again it was typically a 
vendor and purchaser agreement for an asset 
and although the sum was to be measured by the 
fluctuating profits of three years it was 



170. 

In the 
Court of Appeal 
for Eastern 
Africa 

No. 16 

Judgments of 
the Court of 
Appeal 

(A) The 
President. 

22nd May, 1958 
- continued. 

nevertheless the price for that asset. 1" think 
that is an important difference -when the cir-
cumstances of the present case are compared.11 

A case on which Mr. Borneman strongly relied 
was Commissioners of Inland Revenue v. Rustproof 
Metal Window Co. Ltd. 29 T.'C. 243. In that case a 
company granted to a-licensee a licence to use a 
patent in the manufacture of boxes. The considera-
tion for the licence was the payment of £3,000 
and a royalty of 3d, per box. The question was 10 
whether the £3,000 was an income or a capital 
receipt. . It was held by the Court of Appeal that 
it was an income receipt. Mr. Borneman particu-
larly relied upon a passage In the judgment of 
Lord Greene M.R. at page 268 where, citing from 
Nethersole v Withers 28 T.C. 501, 512, he said; 

"If the .lump siim is arrived at by reference 
to some anticipated quantum of user it will, 
we think, normally be Income in the hands of 
the recipient." 20 

The passage continues; 

"If it is not, and if there Is nothing else 
in the case which points to an income charac-
ter, it roust in our opinion, be regarded as 
capital. The distinction Is In some respects 
analogous to the familiar and perhaps equally 
fine distinction between payments of a pur-
chase price by instalments and payment of a 
purchase price by way of an annuity for a 
period of years." 30 

Both In the Rustproof }1 eta1 Window case and 
in the British Salmson case (supra) therein re-
ferred to the sums in question were merely sums 
payable (either per article manufactured ox-1 annu-
ally) for a licence to use an invention. In the 
present case, as has already been said, what was 
sold was not a mere licence to use, but an endur-
ing asset, sisal estates on a 99 years' right of 
occupancy, interests In land and pexrmanent improve-
ments. I think that this is very different from a 40 
mere licence to xise. In Ogden'v Medway Cinemas 
Ltd. supra a deed granting the goodwill of a cine-
ma business in consideration of an annual payment 
contained an option to purchase the head-lease of 
the premises and goodwill for a lump sum. It was 
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held that tho substance of the transaction was 
revenue payment for the use, during a certain 

a 

period of certain valuable things and rights'. It 
is to bo noted that this was not an outright sale 
and purchase of the head-loase and goodwill. The 
document wa3 construed a3 being in substance a 
grant of a right of user. Nethersole v Withers 
supra and Trustees of Earl Kaig v Commissioners 
of Inland Revenue 22 T.C. 725 illustrate the dis-

10 tinctlon between the salo of a mere right of user, 
for example, a right to exploit a play as a cine-
matograph film, or a right to publish war diaries, 
and the sale of similar rights which also Include 
a right to diminish the value of the copyright, 
e.g. by altering the play or, in the case of the 
diaries, by the mere publication. A transaction of 
tho latter kind may involve the partial diminution 
of the value of the assot and is, therefore, a 
transaction of a capital nature. The transaction 

20 in the present case involves a right to diminish 
the value of part of the asset sold, certainly as 
regards buildings, machinery and vehicles and, upon 
thi3 ground also, would appear to be of a capital 
nature. But I do not rely greatly on these rather 
special cases, because a capital asset may be sold 
for an annuity. 

Mr. Borneman said, and it is better perhaps to 
put the argument in his own words: "Before you are 
on the capital road you must be able to 3ay that, 

30 standing at the point of time of the contract, 
there is a lump sum to pay which, at that date, can 
be calculated with precision. If there is not such 
a lump sum at the beginning, then the amounts paid 
in liquidation of the sum are income and not capi-
tal." I agree that there must be a lump sum to 
pay; but I do not agree that It must be able to 
be calculated with precision at the time the con-
tract was entered into. I think that, upon the 
appellant sealing and communicating its acceptance 

40 of the letter of the 20th December, there was a 
lump sum to pay in the present case, that is 
£491,600 of which £174,600 was payable by instal-
ments and liable to fluctuation. This was a pre-
determined primary price, and the transaction v/as 
a capital transaction. The fact that in certain 
circumstances there might, if the price of sisal 
declined, have been substituted for £174,600 a 
lesser amount being the aggregate of instalments 
based upon a fixed tonnage of line fibre did not, 

50 in my opinion, alter the nature of the transaction 
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into an income transaction any more than did the 
facts that in Rams ay' s case the primary sum of 
£15,000 was liable to increase or diminish if the 
profits of the practice increased or declined and 
that in Ledgard's case the lump sum payable depend-' 
ed on the profits of the business and could not be 
ascertained or quantified in advance. 

Ramsay'a case (supra) was a case in which the 
respondent agreed to purchase a dental practice for 
a primary price of £15,000 subject to increase or 
diminution as therein provided. The primary price 
was to be satisfied by a payment of £5,000 down and 
by ten annual payments of a sum equal to 25% of the 
profits of the practice for each year. If the a-
mounts so paid during the ten years were, in the 
aggregate, more or less than the balance of the 
primary purchase price, that price was to be treat-
ed as correspondingly" increased or diminished. It 
was held that the annual sums paid under the agree-
ment were instalments of capital. In Ramsay's case 
it would not have been possible, if the transaction 
was carried out by instalments as planned, to state 
with precision, standing at the point of time when 
the contract was entered into, what sum would be 
payable. It appears that that is not an essential 
criterion of a capital transaction. It was sought 
by Mr. Borneman to distinguish Ramsay's case on 
the ground that in that case the purchaser became 
at once liable to pay the £15,400, whereas in the 
present case the appellant did not become liable 
at the date the contract was entered into to pay 
£174,600. But in my opinion the appellant did, 
when it sealed and communicated its acceptance of 
the offer of the 20th December become liable to 
pay a purchase price of £491,600, subject only to 
this that there might in certain circumstances be 
substituted for £174,600 of that amount, a sum re-
presenting an aggregate of instalments calculated 
as stipulated on the proceeds of 19,397 tons of 
line fibre. I think that the £491,600 and the 
£174,600 are not otiose amounts and that they per-
meate the contract and the contract depends upon 
them. The fact that the £174,600 might have 
varied, does not matter. The £174,600 was payable 
and was paid by Instalments upon a vendor and pur-
chaser agreement as the balance of the purchase 
price of a right of occupancy of the Lanconi and 
Mjesani estates. It was payable and paid for the 
creation of a capital asset In the hands of the 

10 

20 

30 

40 

company from which, no doubt, income would 
rived. 

be de- 50 
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Another ease upon which Mr. Borneman strongly 
relied was Mackintosh v Commissioners of Inland 
Revenue 14 T.C. 18, The question was whether 
quarterly sums payable by surviving partners of 
the executors of a deceased partner for the right 
to continue to use the firm's name, mark3 and good-
will were to be treated as. capital or income pay-
ments in the hands of the deceased partner'3 widow. 
It was hold that they wore to be treated as income. 

10 Rowlatt J. pointed out that the transaction was 
not a sale at all but merely a surrender to the 
continuing partners of the right to use the firm's 
name, marks and goodwill for five years in consid-
eration of periodical payments, and that this was 
not paying for something by instalments but merely 
an arrangement for securing an income for a period 
of five years. I think that the facts of Mackin-
tosh's case are too different from the facts of the 
present case to afford any assistance. As I have 

20 already said, in my opinion, the transaction in the 
present case was a sale of property (subject to a 
reversion) for a fixed sum, part of which was pay-
able by instalments which might fluctuate but were 
not periodical payments for a mere right of user. 

It remains to deal with the alternative argu-
ment, presented by Mr, Bechgaard, based on Ground 
of Appeal 2 (e) which reads: 

"In the alternative... the learned Judge 
erred in failing to hold that the said pay-

30 ments represented cost to the appellants of 
stock-in-trade of their business." 

As I understood Mr. Bechgaard's argument, it 
was that the sum of £174,600 was paid in respect 
of growing sisal and that this was stock-in-trade 
of the appellant's business of running a sisal es-
tate or estates and that a payment made for stock-
in-trade was an "outgoing or expense wholly or 
exclusively Incurred during the year of income in 
the production of the income" and was, therefore, 

40 deductible. I think that the answer to this sub-
mission is that the sums amounting to £174,600 
were not paid in respect of growing sisal; but were 
part of the purchase price of a right of occupancy 
of the land, buildings and permanent improvements 
as well as of the growing sisal: they were part 
of the purchase price of the estates which were a 
capital asset from which income would be derived. 
I would respectfully adopt the words of Croom-
Johnson J. In Commissioners of Inland Revenue v. 
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tor 31 T.C. 314 (cited by Mr. Bechgaard) at 
325: 

"I cannot see that there is anything in this 
case which leads me or should lead me to be-
lieve, that this transaction, which was a pur-
chase of land which happened to have a growing 
crop upon it, tho benefit of which the pur-
chaser was entitled to get, was other than 
what it is on the face of it expressly a 
purchase of a capital asset, with the result 10 
that the profits flowing from the capital 
asset in future will belong to the purchaser, 
but how that entitles the purchaser to say: 
"And now, please, we should like to debit a 
proportionate part of the capital sum which 
we paid for this asset as against those pro-
fits" , is something I regret to say I am 
unable to follow." 

See also Stow Bardolph Gravel Co. Ltd. v Poole 35 
T.G. 459. I think that the case of Mohanlal 20 
Hargovind v Central Provinces and Berar Commission-
er of Tax (1949) 2 A.E.R. 652 is distinguishable. 
In that case the contracts granted no interest in 
the land or in the trees or plants themselves. I 
think that Ground of Appeal 2 (e) fails. 

So, in my opinion, does Ground of Appeal 2(d) . 
In my view, the payments in question were not 
properly deductible in ascertaining total income in 
accordance with ordinary commercial principles, as 
alleged in that Ground of Appeal. 30 

In my opinion, the learned Judge in the Court 
below came to a correct conclusion. I think that 
all the guides and signposts point to these pay-
ments amounting to £174,600 being capital, and not 
income, payments; and that to hold that they were 
'outgoings and expenses wholly and exclusively In-
curred during the year of income... in the produc-
tion of the income' would be to lose touch with 
the realities of the transaction. 

I would dismiss the appeal with costs, and 40 
would grant a certificate for two Counsel. 

Dated at Nairobi this twenty second day of 
May 1958. 

K.K. O'CONNOR 

PRESIDENT. 
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(13) THE HONOURABLE THE VICE PRESIDENT 

JUDGMENT OF BRIGGS V.P. 

I have had the advantage of reading the judg-
ment of the learned President. I agree with his 
reasoning and with his conclusions, hut I desire 
to add some remarks on certain aspects of the case. 

I have no doubt whatever that the whole of the 
contract is to be found in the Land Officer's let-
ter to the appellants dated 20th December, 1950, 

10 and the appellants' acceptance under seal dated 
31st December, 1950. The previous negotiations 
cannot, I think, be allowed in any way to modify 
the construction of the contract, and I see no 
obscurities in it which they might serve to clarify, 
If and insofar as the final offer of Government 
departed in substance or in form from the general 
tenor of the previous negotiations, I think it 
quite possible that the changes were deliberately 
made with a view to ensuring that the sum of 

20 £174,600 should not be deductible for purposes of 
income tax. If this was so, Government was en-
tirely within its rights in making the change. 

I think that it is of interest to note how 
that sum was arrived at. 'It cannot, I think,be 
mere accident that the £70,300 for Lanconiis nine 
times 7,809, to the nearest hundred pounds, and 
the £104,300 for Mjesani is nine times 11;588, to 
the nearest hundred pounds, the figures 7,809 and 
11,588 being the respective tonnages on which roy-

30 alty (so-called) was to be payable. In the High 
Court the Crown wished'to call evidence showing 
how the figure of £174,600 was arrived at, but' it-
was excluded as irrelevant. I think, however, 
that one may infer that it represented £9 per ton 
of assessed probable production over a period, 
which was stated from the bar to have been 7 - 8 
years.' The schedule of rates shows that less 
than £9 would have been paid if the price of sisal 
did not rise above £85 per ton. It seems fair to 

40 suppose that in Government's view the full purchase 
price would have been burdensome to a purchaser at 
that level of prices and that some relief should 
be given. The relief might be anything up to 
£174,600 minus £19,397, or £155203 - over 30/ of 
the total price. This large variation might 
suggest that Government was directly interesting 
itself in the future of the business; but I do 
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not think that is correct. Government's real con-
cern was presumably to fix a price which would not 
be so high as to deter suitable buyers, nor so low 
as to cause loss by sale at an undervalue. The 
business of sisal-growing is intensely speculative, 
and it may well be that a variable price was the 
best way to achieve this object. If the intention 
of Government had been .to.reserve an interest in 
the business as such, there was no reason to fix a 
ceiling for the so-called royalty: it would have 10 
been more natural to limit it only by duration, as 
in Jones' case, 7 T.C. 310. There is no ground 
whatever for suggesting that the contract did not 
represent the true, or the whole, transaction be-
tween the parties, and I think the sum of £174,600 
was nothing more or less than a part of the purchase 
price, as the contract states. 

I am not impressed by the argument that the 
rights obtained under a Right of Occupancy in Tan-
ganyika are only rights of user, and are essentially 20 
different from a freehold or long leasehold title in 
England. The circumstances of Tanganyika'as re-
gards dealings in public land are peculiar, if not 
unique, and the interest in the land which the 
appellants acquired was the largest interest which, 
in all the circumstances and having regard to 
current practice in Tanganyika, they could acquire, 
or Government could offer them. The essential 
difference between a title of this kind and the 
short leases previously granted appears clearly 30 
from the description of the covenants in those 
short leases, which My Lord has quoted, and the 
conditions governing the appellants' present title. 
For example, the latter contains no provision for 
maintenance of buildings. User is to'be agricul-
tural, but is not otherwise controlled, save for 
the special and limited purposes of drainage, etc., 
and soil-preservation. The obligations in this 
respect appear to be little, if at all, greater 
than would attach by law to a freehold. Substan- 40 
tially this was a sale of a "permanent" title to 
land so equipped, and in conjunction with such 
movables, as to constitute the whole a valuable 
profit-making business. It was in the most ob-
vious sense a sale of a capital asset. 

It is to be observed that, although in their 
own accounts for the period of eight months ending 
31st August 1951 the appellants charged the "roy-
alty" so far paid against current production, in 



177. 

10 

20 

30 

40 

their "balance sheet for the same period they 
showed a sum of £30,274, the outstanding balance 
of the sum of £174,600, as a contingent liability. 
If it was a more revenue charge, to be incurred 
only upon and in respect of future production, 
this would appear to be somewhat unusual accounting. 
True, they did not take credit for the £174,600 in 
the 1952 balance sheet as a capital payment, but 
they wrote up their fixed assets on directors' 
valuation by about £50,000 and added a' note refer-
ring to the £174,600, presumably as evidence that 
the writing-up was justified. That it was justi-
fied cannot bo doubted. 

If , as-1 think, the payments making up the 
sum of £174,600 were instalments of a variable 
purchase price, the only outstanding question is • 
whether Government had agreed to "take an income", 
as Rowlatt J. expressed it in Jones' case, instead 
of capital payments. That would not, admittedly, 
be conclusive that, qua the appellants, the pay-
ments were revenue payments; but I accept Mr. 
Borneman's submission that it would be a strong 
indication to that effect. Apart from Jones' 
case, which I would distinguish on the ground given 
by the learned President, I think the cases most 
strongly relied on by the appellants can be dis-
tinguished quite shortly. In Ogden v Medway 
Cinemas Ltd., 18 T.C. 691, the sub-lease was*for a 
relatively short period, only thirteen years, and 
the payments in question were really a "rent" for 

use of the goodwill over that period. This wae 

50 

emphasized by the option given to acquire the pro-
perty in the goodwill and the head-lease for a 
lump sum. In Racecourse Betting Control Board v 
Wild, 22 T.C. 182, the right acquired by the Con-
trol Board was a licence to occupy certain buil-
dings erected for the purpose on race days only, 
which were said to amount only to about 17 days a 
year, and over a period of no more than twenty-one 
years. No tenancy was created. The Board paid 
an annual sum which was sufficient to cover the 
capital cost of the buildings, but that was held 
to be immaterial. The payments were clearly of 
a revenue nature and for the use of the buildings 
over a limited period. Hogarth1s case, 23 T.C. 
491, can best be considered by comparing it with 
Ledgard1s case, 21 T.C. 129. The fine, but, if 
I may say so with deference, legitimate distinction 
drawn in those cases need not be described in-de-
tail, but.I think that Lord Normand's comment, at 
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23 T.C. 501, that "it was typically a vendor and 
purchaser agreement for an asset and although the 
sum to he paid was to he measured by the fluctua-
ting profits of three years it was nevertheless 
the price for that asset", shows that the present 
case is analogous to Ledgard's and not to Hogarth's. 
In C.I .R. v British Salmson Aero Engines Ltd., 
22 T.C. 29> the asset acquired was an exclusive 
licence to manufacture for a period of ten years 
under patents owned by the French company. Finlay 10 
J. said, "I cannot regard the fact that this is an 
exclusive right as turning a licence into a sale 
of property". I have no doubt that in the present 
case there was a sale of property and not merely 
the temporary•grant of a right of user. Mailaby-
Leeley's case, 23 T.C. 153? turned on the fact that 
the true nature of the transaction was to be ascer-
tained not from one document, but from two. It 
does not appear to me to assist the appellants. 
In C.I .R. v Rustproof Metal Window Co., 29 T.C. 20 

243, the payment in question was again for the 
right to manufacture under patents and was held to 
be of a revenue character, although it was a lump 
sum and stated by the parties to be a capital sum; 
but much stress was laid on the fact that the right 
was only to manufacture a limited number of articles. 
This wa,s said to be inconsistent with a capital 
transaction. 

The general argument for the appellants was 
that the sum of £174,600 must, having regard to 30 
the whole of the negotiations, be treated as a sum 
paid for the right to exploit the "sisal potential" 
of the estates and that, since it was dependent on 
quantum, and value of production, it had all the 
characteristics of a true revenue'royalty. I think 
the basic fallacy of this is that, if one buys 
agricultural land (and in that expression I include 
the acquisition of a right of occupancy for 99 
years), one does not separately acquire the land 
and the right to make a profit by using it. If I 40 
may quote Finlay J. once more (from the British 
Salmson case at p.35), "it seems to me to be not 
the reality of the thing". The reality of this 
transaction was the sale of an agricultural busi-
ness for a single purchase price, which might fluc-
tuate within fixed limits, in accordance with the 
turnover of the business, and part of which was 
payable over an-uncertain period by instalments. 
Nothing in that, in my opinion, detracts from, the 
essentially capital nature of the transaction. I • 50 
agree that the appeal should be dismissed with costs, 
and that there should be a certificate for two counsel. 

NAIROBI. 
22nd May 1958 

F.A. BRIGGS 
VICE-PRESIDENT. 
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(C) THE HONOURABLE MR. JUSTICE FORBES 

JUDGMENT OF FORBES J.A. 

I agree and have nothing to add. 

A.G. EORBES 

JUSTICE OF APPEAL. 
NAIROBI.• 
22nd May, 1958. 
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No. 17 

ORDER OF THE COURT OF APPEAL 

In Court this 22nd day of May, 1958. 

Before the Honourable the President (Sir 
Kenneth O'Connor) 
the Honourable the Vice-President 
(Mr. Justice Briggs) 
and the Honourable Mr. Justice Forbes, 
a Justice of Appeal. 

O R D E R 

This Appeal coming on for hearing on the 14th, 
15th and 16th days of April, 1958, in the presence 
of R.E. Borneman; Esquire•of Her Majestyls Counsel 
and K. Bechgaard, Esquire, of Counsel for the 
Appellants,•and J.C. Hooton, Esquire, and H.B. 
Livingstone, Esquire of Counsel for the Respondent 
IT WAS ORDERED that this Appeal do stand for Judg-
ment and the same coming for judgment this day IT 
IS ORDERED (a) that this Appeal be and is hereby 
dismissed; (b) that the Appellants do pay to the 
Respondent the costs of this Appeal; (c) that the 
Respondent do have costs of two counsel in this 
Court. 

No. 17 

Order of tho 
Court of 
Appeal, 
22nd May 1958 

GIVEN under my hand and the Seal of the Court 
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at Nairobi, this 22nd day of May, 1958. 

E. HARE AND. 

REGISTRAR. 

ISSUED at Nairobi this 4th day of July, 1958, 

I certify that this is a true copy of the 
original. 

for REGISTRAR. 
4.7.1958. 

No. 18 

Order granting 
Conditional 
Leave to 
Appeal to Her 
Majesty in 
Council, 
27th August, 
1958. 

No. 18 

ORDER GRANTING CONDITIONAL LEAVE TO APPEAL 
TO HER MAJESTY IN COUNCIL 

O R D E R 

In Chambers this 27th da3r of August, 
1958. 

Before the Honourable the President (Sir 
Kenneth 01 Connor). 

UPON application made to the Court by the 
above-named Applicants on the 21st day of July 1958, 
for Conditional Leave to Appeal to Her Majesty in 
Council under Section 3 of the East African (Appeal 
to Privy Council) Order-in-Council, 1951, AND UPON 
HEARING the Counsel for the Aoplicants and the 
Counsel for the Respondent THIS COURT DOTH ORDER 
that the Applicants DO HAVE leave to appeal under 
paragraph (a) of Section 3~to Her Majesty in Council 
from, the Judgment and Order of the. Court, above-
named, subject to the following conditions : 

1. That the Applicants do within ninety days from 
the date hereof enter into good and sufficient' 
security, to the satisfaction of the Registrar, in 
the sum of Shillings ten thousand (a) for the due 
prosecution of the appeal (b) for payment of all 
costs becoming payable by them to the Respondent in 
the event of (i) the Applicants not obtaining an 
order granting them final leave to appeal or 
(ii) the appeal being dismissed for non-prosecution 
or (iii ) the Pi'ivy Council ordering the Applicants 
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to pay the Respondent's costs of the appeal or any 
part of such costs; 

2. That tho Applicants shall apply as soon a3 
practicable to the Registrar of tho Court for an 
appointment to settle the record and the Registrar 
shall thereupon settle the record with all con-
venient speed and that the said record shall be 
prepared and certified as ready within ninety days 
from, the date hereof; 

10 3. That the Registrar, when settling the record, 
should state whether the Applicants or the Regis-
trar shall prepare the record, and if the Registrar 
undertakes to prepare the same, he shall do so 
accordingly, and if , having-so undertaken he finds 
he cannot do or complete it, he shall pass on the 
same to the Applicants in such time as not to 
prejudice the Applicants in the matter of the pre-
paration of the record within ninety days from the 
date hereof; 

20 4. That if the record is prepared by the Appli-
cants, the Registrar of the Court shall at the time 
of the settling of the record, state the minimum 
time required by them for examination and verifi-
cation of the record, and later examine and verify 
the same so as not to prejudice the Applicants in 
the matter of the preparation of the record within 
the said ninety days; 

5. That the Registrar shall certify (if such be 
the case) that the record (other than the part of 

30 the record pertaining to final leave) is or was 
ready within the said period of ninety days; 

6. That the Applicants shall have liberty for 
extension of times aforesaid for just cause; 

7. That the Applicants shall lodge their appli-
cation for final leave to appeal within fourteen 
days of the date of the Registrar's certificate 
above-mentioned; and the Applicants, if so re-
quired by the Registrar, shall engage to the 
satisfaction of the said Registrar to pay for a 

40 type-written copy of the record (if prepared by 
the Registrar) or for its verification and for 
the costs of postage payable on transmission of 
the type-written copy of the record, officially to 
England and shall, if so required, deposit in Court 
the estimated amount of such charges. 
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AND IT IS FURTHER ORDERED that the costs of 
and incidental to this application "be costs in the 
Intended Appeal. 

GIVEN•under my hand and the Seal of the Court 
at Nairobi, the 27th day of August, 1958. 

F. HARIAND. 

REGISTRAR. 

ISSUED at Nairobi this 27th day of August 1958, 

I certify that this is a true copy of the 
original. 

for REGISTRAR. 
27.8.1958. 

No. 19 

Order granting 
Final Leave to 
Appeal to Her 
Majesty in 
Council, 
2nd December, 
1958. 

No. 19 

ORDER GRANTING FINAL LEAVE TO APPEAL 
TO HER MAJESTY IN COUNCIL 

O R D E R 

IN CHAMBERS this 2nd day of December. 
1958, 

Before the Honourable Mr. Justice Gould, a 
Justice of Appeal. 

UPON the Application presented to this Court 
on the 26th day of November, 1958 by the Advocate 
for the above-mentioned Applicants AND UPON READING 
the Affidavit in support thereof of K. Bechgaard 
sworn on the 25th day of November, 1958, AND UPON 
HEARING K.•Bechgaard, Esquire, Advocate for the 
Applicants, and le Champion, Esquire, Advocate for 
the Respondent, THIS COURT DOTH ORDER that the Ap-
plication for Final Leave to Appeal to Her Majesty 
in Council be and is hereby granted AND DOTH DIRECT 
that the Record including this Order, be despatched 
to England within fourteen days from the date of 
issue of this Order AND DOTH FURTHER ORDER that the 
costs of this Application do abide the result of 
the Intended Appeal. 



183. 

GIVEN undor my hand and the Seal of the Court 
at Nairobi, the 2nd day of December, 1958. 

E. HARDAND. 

REGISTRAR. 

ISSUED this 3rd day of December, 1958. 

I certify that this is a true copy of the 
original. 

CDP. 
for REGISTRAR. 

3.12.58 
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10 PART I I 

No. 20 

AGREED CORRESPONDENCE AND DOCUMENTS 

AGREED CORRESPONDENCE AND DOCUMENTS 

(a) GOVERNMENT NOTICE NO.228 of 194-8 

GOVERNMENT NOTICE NO.228. 

THE GERMAN PROPERTY (DISPOSAL) ORDINANCE, 
1948. (ORDINANCE NO.24 OF 1948) 

REGULATIONS 

(Made by the Governor under Section 31 of the Ger-
20 man Property (Disposal) Ordinance, 1948). 

THE GERMAN PROPERTY (DISPOSAL) REGULATIONS 1948. 

1. These regulations may be cited as the German 
Property (Disposal) Regulations, 1948. 

2. In these regulations -
"the ordinance" means the German Property 
(Disposal) Ordinance, 1948; "Valuer" means 
a valuer appointed by the Governor under sec-
tion 6 of the Ordinance. 

3. (l) Subject as provided in sub-regulations (2) 

No. 20 

Agreed 
Correspondence 
and Documents, 
(a) Government 
Notice No .228 
of 1948. 
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and (3) of this regulation, in valuing a Ger-
man estate for the purposes of section 6 of 
the Ordinance a Value shall "be the amount 
which a "bona fide purchaser might reasonably 
be expected to pay for such estate, having 
due regard to the condition of the same, or 
to the bringing of the same to proper and 
productive condition, in accordance with its 
user at the date of valuation, so that after 
taking into consideration the ruling commodity 
and produce prices, costs and rental values, 
together with any probable trends thereof, he 
would be able while maintaining the same to 
gain a fair reward or profit in return for his 
risk and enterprise or a fair return on the 
capital invested, or both, as the case may 
warrant. 

(2) In assessing the value of a German Estate 
which is held under a right of occupancy, a 
valuer shall take into account the unexpired 
term of such right of occupancy only, with no 
consideration for unexhausted improvements or 
for probable renewal of the right of occupancy. 

(3) In assessing the value of a freehold Ger-
man estate, a Valuer shall take into consider-
ation the rents reserved under rights of 
occupancy in the vicinity granted at or about 
the date of valuation. 

10 

20 

4. The Custodian may charge in respect of every 
German Estate transferred to the Governor under 
section 5 of the ordinance fees equal to two 
and one half per centum of the value of such 
German estate as assessed under section 6 of 
the said Ordinance. 

30 

(b) General 
Notice No.1251 
of 1950. 

DISPOSAL OE EX-ENEMY SISAL ESTATES. 

It is notified for public information that the 
Selection Committee appointed to consider applica-
tions for the Ex-enemy Sisal Estates and to advise 40 

(b) GENERAL NOTICE NO.1251 OE 1950 

"General Notice No. 1251: 
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Government to whom they should be offered on long 
term lease, will consist of: 

Sir Claud Seton M.C. Chairman. 
The Member for Agriculture and Natural 

Resources. 
The Hon. J.F.R. Hill Acting Member for 

Development 

The Hon. I .C . Chopra. M.I .C. 
J.H. Wallace Esq. 

10 The first session of the Committee will be held as 
soon as possible after the end of September 1950, 
the precise date being announced later. 

Dar es Salaam, 21st August, 1950. N.H.VIGARS HARRIS 
Acting Member for lands & Mines" 
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(c) APPLICATION BY RALLI BROTHERS 
LIMITED TO LAND SETTLEMENT DIVISION 

CONFIDENTIAL. 

TANGANYIKA 

(c) Appli-
cation by 
Ralli Brothers 
Limited to 
Land Settle-
ment Division. 

20 

30 

LAND SETTLEMENT DIVISION 

Telegraphic Address :- "LANDSET, DAR ES SALAAM" 

APPLICATIONS FOR SISAL ESTATES 

QUESTIONNAIRE 

Please ensure that every point is dealt with in 
your answers, if applicable. It is emphasised 
that incorrect information may result in consi-
deration of your application being deferred. 

1. (a) Name: Ralli Brothers Limited 

(If a Company) 

(b) Where incorporated: In England. 

(c) Registered Office address: 25, Finsbury 
Circus, 

London, E.C.2. 



186. 

In the Court 
of Appeal 
for Eastern 
Africa 

No.20 

Agreed 
Correspondence 
and Documents, 
(c) Appli-
cation by 
Ralli Brothers 
Limited to 
Land Settle- • 
ment Division, 
- continued. 

(d) Nominal paid-up and reserve capital: 
Nominal £4,200 Issued and Fully paid 
£3,200,000: Unissued £1,000,000. 
Capital and Revenue Reserves £4,753,580: 
Total Issued Capital and Reserves 
£7,953,580 

2. Sisal Planting experience: Ralli Brothers 
Limited have been interested in Sisal produc-
tion in Tanganyika since 1934, when they be-
came Selling Agents for Sisal Estates, and 10 
made advances for production and (a) Where: 
development. Since the outbreak of the War 
in September 1939 they have been the Managers 
of the Sisal Estates detailed in Section 5 of 
this Questionnaire. During tho years of Ralli 
Brothers Management since 1939 these Estates 
have produced over 30,000 tons of Sisal. 

(b) Extent of operations - give production 
figures: 

(c) Period of experience. 20 

3. State briefly your plans concerning the pro-
perties, if acquired: 

To complete the consolidation of the Mjesani 
Lanconi Estates into one Unit and as a first 
step to equip and develop that Unit up to an 
annual production of 4500 tons, employing 
sound agricultural methods, to include a per-
iod of fallowing between crops to maintain the 
fertility of the soil. Further expansion of 
production would be governed by World demand 30 
prospects and other conditions ruling at the 
time. To improve the processing by introducing 
artificial Dryers and Flume Tow Reclamation 
Plant, as soon as suitable machinery is avail-
able. 

To rest the Kilulu Estate and to take steps 
to regenerate the soil of the Estate which is 
showing signs of exhaustion. 

We attach a Memorandum, of our proposals for 
Mjesani/Lanconi in which we provide for 1400 40 
hectares to revert to Native use, and for the 
preservation of 2375 hectares of Forest areas. 
See Appendix A. 

4. Short summary of interests other than sisal 
planting. 
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Ralli Brothers Limited are Merchant Bankers 
and have interests in many parts of the World 
including Egypt, the Sudan, South and East 
Africa. In East Africa they are importers 
of Gunnies, Piecegoods and other Articles; • 
Exporters of Cotton, Sisal Oilseeds, Kapok, 
ctc. They are part Owners of a Cotton Ginnery 
in Uganda, and arc the sole Owners of the Din-
dira Tea Estate in the Usumbaras, Tanganyika. 
They are sole Owners of a Cotton Ginnery in 
South Africa and are also growing Cotton at 
Magut in Natal. Sisal growing is one of the 
objects included in the Companies Memorandum 
of Association. 

Eor which estate or number of estates do you 
wish to apply? You are advised to give alter-
natives in order of preference. 

The Lanconi and Mjesani Estates - C.E.P. Ref. 
Nos. T.1512 and T.1513 

The Kilulu Estate - G.E.P. Ref. T.1514. 

Financial resources:-

(a) What liquid capital have you available for 
the purchase and development? Supply 
either bank reference, a copy of last 
balance sheet or other factual evidence of 
position: 

A print of the last Balance Sheet of the 
Company dated 31st August 1949 is attached. 

(b) Will it be necessary to increase your 
share capital or make further calls on 
shares not fully paid?: 

No - but a Subsidiary Company will be formed 
in Tanganyika to own and work the Estates, and 
Ralli Brothers Limited will provide the Capi-
tal needed. 
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Do you own or have you any interest in any 
land in Tanganyika? If so, give full parti-
culars . 
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(a) 

( 1 ) 

(c) 

(a) 

Type 

A 
Dindira 
Tea Estate 

B 
Residential 

Plots 
Dar es Salaam 

Residential 
Plots 

Dar es Salaam 

D 
Inoffensive 
Pactory Area 
jfer es Salaam 

Approximate area: 

4-500 
acres 

Oyster Bay 
Plots 74 
and 77 

Type of tenure: 

Freehold 99 year 
leasehold 

Extent of interest: 

Sole 
Owner 

Sole 
Owner 

Kingsway 
Plots 22 
and 23 

Freehold 

Sole 
Owner 

Pugu Area 
Plot 38 

99 year 
leasehold 

Sole 
Owner 

10 

8 . Any other information in support of your appli-
cation: 

Before the war the Estates were the property of 
the following Companies -

Lanconi Sisal Estate 

Mjesani Sisal Estate -

Kilulu Sisal Estate 

United Sigi Segoma Estates 
limited. Incorporated in 
Tanganyika. 

Mjesani Estates limited. 
Incorporated in Jersey. 

Kilulu Estates limited. 
Incorporated in Jersey. 

20 

The subscribed Share Capital was German - the 
loan Capital of the Companies was British. 

Early in 1936 Ralli Brothers Limited were ap-
proached to make advances to the Companies, and in May 30 
1936 they advanced a total of £100,000 on joint and 
several First and Second Mortgages over the whole of 
the properties and assets of the Companies. Ralli 
Brothers limited London were at the same time appoin-
ted Selling Agents for the Companies - The above ad-
vances wore made to enable the Companies -

(a) To repay outstanding secured loans and unsecured 
creditors. 

(b) To provide funds for development. 
(c) To enable the German leasehold to be freeholded. 40 
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Further advances were made to the Companies in 1938 
and 1939, and on the outbreak of War the total out-
standing indebtedness to Ralli Brothers Limited was 
approximately £103,000. 

By arrangements with the Companies, on the 
outbreak of War Ralli Brothers Limited took charge 
of the Estates, but the Custodian intervened and 
the Companies were declared to be Enemy Companies 
on the 14th January, 1940. Ralli Brothers were 
appointed by the Custodian to Manage the Estates on 
his behalf, at a Commission of 2-§/ on the sale pro-
ceeds of Sisal derived from the Estates. The Com-
panies however were in serious financial difficul-
ties, with unsecured creditors pressing for payment, 
and eventually the Government, agreed to re-vest 
the properties in the Companies, under British-
Boards of Directors approved by the Government, and 
with Ralli Brothers Limited Tanga as Manager with 
effect as from 1st June 1940. Ralli Brothers 
Limited then made further advances to pay off Un-
secured Creditors and to provide funds for new 
equipment and development and at 30th-June 1946 the 
outstanding advances amounted to £121,772 and had 
been higher. Ralli Brothers Limited also assisted 
the Companies by foregoing a part of the interest 
due to them on the First and Second Mortgages. 

These concessions of interest amounted to a 
substantial sum and the full rates of interest of 
6-|-/ on First Mortgage and 7 / on Second Mortgage 
were only collected as from 1st July, 1944. The 
reduced rates of interest were as follows: 

1st September 1940 to 30th June 1941 
1st July 1941 to 30th June 1942 
1st July 1942 to 30th June 1944 

5/ 
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The Companies worked under their own Boards of 
Directors until 30th June 1948, when they were again 
declared to be Enemy Companies - the properties were 
re-vested in the Custodian and later transferred by 
him to the Government. The United Sigi Segoma 
Estates Limited and Messrs. Ralli Brothers Limited 
were however left in charge of the Estates to man-
age them on behalf of the Custodian as Agent for 
the Government, and they are still acting in this 
capacity. 

When - shortly after the outbreak of the War -
the Government decided to Lease Enemy Sisal Estates, 
Messrs. Ralli Brothers Limited applied to have these 
Estates leased to them, but were refused, without 
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any reason being given, although as Mortgagees they 
had a stronger claim, to be Lessees of these Estates 
than had other Parties who applied for, and were 
granted Leases of other Enemy Estates. Throughout 
their period of Management Ralli Brothers Limited 
Tanga have been remunerated by the Commission of 

fixed by the Custodian in 1939: down to 30th 
September 1945 they had the use of the Group Sec-
retarial and Accounting Staff in Tanga, but as 
fr©m 1st October 1948 Ralli Brothers Limited took 
over this Staff and Office, and provided Secreta-
rial and Accounting Services in Exchange for an 
Office Allowance. This total cost of Management, 
and Secretarial and Accounting services has aver-
aged slightly less than Sh. 30 per ton of produc-
tion throughout the whole period. 

The profits from working down to 30th June 
1948 have accrued wholly to the Companies, and will 
fall into the Reparations fund, along with the 
value of the Estates as at 30th June 1948: the 
profits of working since 1st July 1948 have accrued 
to the Tanganyika Government. 

Under all the circumstances set out in this 
application, Ralli Brothers Limited feel that they 
have a strong claim, to favourable consideration and 
they ask for the Estates to be offered to them. 

10 

20 

Date August 1950 Signature 

APPENDIX A 

PROPOSALS POR THE AMALGAMATION AND DEVELOP-
MENT OP THE MJESANl/LANCONI SISAL ESTATES 30 

The following proposals are the result of 
eleven years Management of the Estates, and in the 
opinion of Ralli Brothers Limited provide the best 
method of securing efficient production, economical 
working, maintenance of soil fertility, and good 
conditions for Labour. 

The combined area of the two Estates in 10898 
hectares, but after deducting land to be released 
for Native use, and the area to be preserved under 
Forest, referred to below, the area which can be- 40 
devoted to Sisal production is approximately 7123 
hectares. On this acreage it is estimated that a 
regular annual production of 5/6000 tons might be 
achieved under careful methods of cultivation, 
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including a three year system, of fallowing to res-
tore the fertility of the soil. 4500 Tons is the 
objective of the programme in view for the next 
few years. 

The Native population bordering the Estate is 
increasing and it is proposed that approximately 
1400 hectares of land should revert to Native use. 

Measures should also be taken to protect the 
climatic conditions of the area, and for this pur-

10 pose to preserve a considerable area under existing 
Forest, to attract precipitation to protect the 
left bank of the Sigi River, to avoid erosion on 
deforested steep slopes, and generally to protect 
water courses and drainage. 

We attach a Statement shewing the combined 
areas of the Estate and setting out the above pro-
posals, and also a plan, on which we have shewn the 
areas already developed with Sisal, the forest area 
to be retained and the land to be returned to 

20 Native use. Under the Lanconi Section in the 
Statement, we shew two columns of figures for Sisal 
areas. The first column "M" adds up to 1400 hec-
tares and is land agreed to be sold by the United 
Company to the Mjesani Estate before the War, and 
developed by that Estate in the manner shewn. "L" 
is the present Sisal development on Lanconi. This 
pre-war sale was not given effect to by a legal 
Conveyance, but has been carried through in the 
Accounts of the two Companies. 

30 It may be thought that an area of 7123 hec-
tares should be divided into two, or perhaps three, 
separate Estates, but there are many reasons which 
make it advisable to avoid this separation, and to 
complete the amalgamation of the two Estates which 
has already been started. The principal reasons 
are as follows: 
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1. The Lanconi area is hilly and difficult to 
work, and the production from, that area needs 
to be averaged with cheaper production from 

40 elsewhere. Transport and labour costs are 
high, weed growth is heavy, cutting and 
cleaning tasks are lower than on Mjesani, and 
Lanconi is a more expensive producer. 

2. A production of 4500 tons will support the 
engagement of more expert Staff than can be 
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provided on a smaller production, particularly 
when Sisal working margins are reduced, as must 
eventually happen. 

3. It is better for the labour force in the area 
to come under one Management, because a-sub-
stantial proportion is recruited Labour, par- • 
ticularly for the heavy tasks, such as Cutting, 
Trolley Boys, Corona Boys, etc. local Labour 
is unreliable in turnout and will usually ac-
cept only cleaning tasks. Good conditions 10 
for recruited labour, Medical care and recrea-
tional amenities, can be more generously pro-
vided and maintained, on a large production. 

4. If these Estates are acquired by Ralli Brothers 
Limited, long term plans of development (which 
are already in mind) will be supplied them. 
Experience shews that progress in the Sisal 
Industry must go on, through good times and 
bad, and.only by long term planning can a 
sound and balanced Estate be built up. 20 

5. Having nursed'these Estates from an insolvent-
position in 1939 to one of prosperity in 1950, 
Ralli Brothers limited are desirous of becom-
ing permanently interested in the Sisal Indus-
try through the ownership of these Estates. 
It would not however interest' them, if the area 
were divided into two or three separate 
Estates. They do not cons'der it worth their 
while to embark on a sisal propodition (sic)with 
less than a minimum potential production of 30 
4/5000 tons. 

(d) Certi- (d) CERTIFICATE OF OCCUPANCY 
ficate of 
Occupancy. L > 0 > N o < 1 2 2 4 6 

M.P. No.30583 

CERTIFICATE OF OCCUPANCY 

The- Tenth day of December One thousand nine 
hundred and fifty four. 

Title No. 9889 

THIS IS TO CERTIFY that RALLI ESTATES LIMITED 
a limited Liability Company incorporated in Tangan- 40 
yika and having its Registered Office at Tanga 
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10 

(hereinafter called, "the Occupier") is entitled to 
a Right of Occupancy in and over the land described 
in the Schedule hereto (hereinafter called "the 
said land") and more particularly delineated on the 
plan annexed hereto for a term of Ninety-nine years 
from the First day of January One thousand nine 
hundred and fifty-one according to the true intent 
and moaning of the Land Ordinance and subject to 
the provisions thereof and to any regulations made 
thereunder and any enactment in substitution there-
for or amendment thereof and to the covenants im-
plied in Right of Occupancy under the provisions of 
the Land Regulations 1948 save as hereinafter men-
tioned and to tho following special terms and con-
ditions viz: 
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1. The Occupier shall pay during the said term 
the rent of Shillings Forty-five thousand four 
hundred and four (Sh.45,404/-) to he paid yearly in 
advance without any deduction on the First day of 

20 January in each year during the said term PROVIDED 
ALWAYS that the said rent shall be subject to re-
vision by the Governor after the expiration of 
Twenty years from the date of commencement of the 
said Right of Occupancy and shall also be subject 
to revision of further revision after the expira-
tion of every subsequent period of Twenty years 
throughout the term of the said Right of Occupancy 
provided that such revision may take place only 
within Five years after the above mention revision 

30 dates. 

2. The said land shall be used solely for agri-
cultural purposes and for purposes ancillary there-
to. 

3. This Right of Occupancy is subject to the Land 
Regulations 1948 except Condition (a) set out in 
sub-regulation (l) of Regulation 6, Conditions (e) 
and (f) of sub-regulation (2) of Regulation 6 and 
sub-regulations (3) and (4) of Regulation 6. 

4. The Occupier hereby covenants:-

40 (a) To make adequate arrangements for drainage and 
disposal of waste product and effluent from 
any factory or factories which may be here-
after erected on the said land; 

(b) to take all measures which may be necessary 
for the protection of the soil and the 
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preservation of soil fertility and for the 
prevention of soil erosion on the said land 
and to cultivate the said land in such manner 
as not to cause soil erosion outside its boun-
daries' as aforesaid, and further to take any 
measures which may be required by the Director 
of Agriculture to achieve such objects. 

5. No transfer or sub-lease of the said land or 
any part thereof during the first Five years of the 
term hereby granted shall be approved by the Gover- 10 
nor except in exceptional circumstances of which 
the Governor shall be sole judge. The occupation 
or working of the said land or any part thereof by 
any person other than the Occupier or its employees 
or contractors (as such) shall be deemed to be a 
sub-letting for the purposes of this condition. 

6. The said land is believed and shall be taken 
to be herein correctly described. No error omission 
or misdescription of the said land shall invalidate 
the said Right of Occupancy nor be the subject of 20 
compensation by either the Governor or the Occupier. 

7 . There are excepted and reserved out of this 
Right of Occupancy 

(a) All existing bridges roads and highways in 
public use crossing the said land. 

(b) Any existing road gang camp.' used in connec-
tion with the surveying, constructions or 
maintenance of such roads and highways. 

THE SCHEDULE HEREINBEFORE REFERRED TO 

ALL THAT piece or parcel of land situate in the 
Tanga District having an area of Twenty-two thous-
and seven hundred and two (22,702) acres as deline-
ated on Survey Plan No. E 2212 annexed hereto and 
thereon edged in red. 6925 

GIVEN under my hand and seal and by Order of 
the Governor the day and year first above written. 

LAND OFFICER 

TANGANYIKA TERRITORY 

0 Sgd./ 

LAND OFFICER. 

30 

The within-named RAL1I ESTATES LIMITED hereby 
accepts the terms and conditions contained in the 40 
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foregoing Certificate of Occupancy. 

SEALED with the COMMON SEAL ) 
of the said RALLI ESTATES ) 
LIMITED and delivered in the ) 
presence of us this 
day of 
1954. 

(Signature) J .P. PARASCHIS 
(Postal Address) P.O. Box 401, 

Kampala 
(Qualification) Director. 

(Signature) G.C. PRIEST. 
(Postal Address) P.O. Box 409, 

Tanga. 
(Qualification) Director. 
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(e) LETTER RALLI ESTATES LIMITED TO 
LAND SETTLEMENT DIVISION, 29th DECEMBER 1950 

CONFIDENTIAL 

TANGA, 
29th December, 1950. 

The Land Settlement Officer; . 
Department of Lands & Mines, 
LARESSALAAM. 

Dear Sir, 

MJSSANI AND LANCONI ESTATES 

Your letter of the 27th December'1950 addres-
sed to Messrs. Ralli Brothers Limited, and the 
Offer of a Right of Occupancy in our name enclosed 
therewith, were considered at a Meeting of the / 
Board of Directors of this Company this morning, 
and we regret that we find the terms and Special 
Conditions unacceptable. In this respect we are 
in the same position as other applicants on whose 
behalf a letter has been addressed to His 
Excellency the Governor on the 22nd December 1950, 
by the Tanganyika Sisal Growers Association. 

(e) Letter 
Ralli Estates 
Limited to 
Land Settle-
ment Division 
29th December 
1950. 

We have no doubt that the objections which 
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have been taken against the Offers of Occupancy in 
their present form, will, he satisfactorily smoothed 
out between Government and the Applicants, and 
therefore strictly without prejudice we shall in 
due course pay the instalment due on the 24th 
January, 1951: also without prejudice we enclose 
our cheque for Shs.49,445 - being the first year's 
rent of Shs.47,000 and Shs.2,445 the fees payable 
for the preparation and registration of Title Deeds. 

With regard to the survey of the land, we have 
already instructed Mr. P. Hinderlick to make the 
survey, and we understand that he has written to 
the Chief Surveyor, Daressalaam, requesting the 
survey data and instruction, and we should be glad 
if you would expedite these instructions to enable 
the survey to proceed without loss of time. 

Our objections to the present offer are as 
follows: 

Clause 3 F i r s t it seems to us that your split-up 
of the purchase moneys is not correct, and taken in 
conjunction with clause 3 (ii) suggests that you 
have included the Royalties twice,once in sub-
clause (ii) and again in the figure of Shs .8,992,920/-
mentioned in clause 3. Without accepting your 
grouping of immovable and moveable machinery, we 
think the purchase consideration should be sot out 
as follow?: 

1. Shs. 5,500,920 Land, buildings, immovable 
' '' machinery, fixtures and effects. 

2. " 839,080 Movable Machinery, Chattels, 
vehicles and other effects cap-

. able of manual delivery. 

3. 

6,340,000 

3,492,000 Royalty. 

9,832,000 

Second, we shall be glad to know which items 
of immovable machinery in the lists attached to the 
Offer, are included in the sum. of Shs. 5,500,920 and 
their value: also the items of movable'machinery-
which are included in the sum. of Shs.839,080 and 
their value. Government cannot be unaware of the 
provisions•of the Income Tax (Consolidation) Ordi-
nance 1950, and a detailed valuation of every item, 
sold to us cannot be supplied, it is however neces-
sary that there should be a separation of the total 
valuation into the classification of Buildings, and 
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Machinery established in the Sisal Industry, for 
depreciation allowance under the above Income Tax 
Ordinance. 

Clause 3 ( i i ) : The proposed method of computing 
Royalty on production at an average price for the 
Industry is contrary to the proposals made in the 
letter of the 30th September 1950, which clearly 
indicated that those payments would bo dealt with 
in the ease of each Estate separately; our royalty 

10 liability should be determined from our own Sales. 

We can see no difficulty in arranging for the 
Royalty to be paid to the Customs Authorities on 
behalf of the Government, at the time of shipment 
along with the Sisal Export Tax. Production is 
rarely, if ever, shipped in the month of production 
and the price of Sisal FOB per ton, can only be 
computed when the shipment is made. The Monthly 
Statement of Production is not always correct, 
whereas shipments are conclusive. 

20 Clause 3 ( i i i ) : Please let us have a statement 
showing how you arrive at the Stamp Duty of Shs. 
180,802. 

We come now to the Special Conditions which we 
find to be so onerous and extraordinary as to be 
unacceptable: moreover they were not disclosed in 
the Catalogue relating to the Disposal of the Ex-
German Estates, and to our minds they are of such 
a nature, that they should have been disclosed at 
the time applications were invited, and cannot now 

30 be introduced at this late hour. The conditions 
of sale set out in the Catalogue state that the 
conditions of the Right of Occupancy will be gov-
erned by the land Ordinance and the Regulations 
thereunder - that is to say the land Ordinance Cap 
113 and the land Regulations 1948. 

We have examined the Ordinance and Regulations 
and we find nothing therein to support the special 
Conditions now introduced, and we should be glad if 
you would refer us to the authority on which you 

40 have based the conditions set out in 6 (a) to 6 (e). 

Clause 9 of the Special Conditions denying 
water rights is at complete variance with the ad-
vertised particulars of the Estates, in which the 
nature and quantity of the Water Supply was given; 
Sisal Estates cannot work without an adequate 
supply of water, and we have to ask that the water 
in the Sigi River be granted to us. 
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We cannot help but feel that a grave misunder-
standing has occurred in the preparation of the 
offer, and we should be glad to have an opportunity 
of considering with you the matters referred to in 
this letter at your early convenience. 

Yours truly, 
RALLI ESTATES LIMITED 

Sgd/..M.A.Carson. 
Director. 

(f) Letter 
Land Settle-
ment Division 
to Ralli 
Estates• 
Limited, 
8th January 
1951. 

(f) LETTER LAND SETTLEMENT DIVISION TO 
RALLI ESTATES LIMITED, 8th JANUARY 1951. 

10 

DEPARTMENT OE LANDS AND MINES 
DARESSALAAM, 8th January 1951. 

No.L.S./5010/R-1093 

CONFIDENTIAL, 

The Director, 
Ralli Estates Limited, 
P.O. Box No.172, 
TANGA, 

Sir, 

I have the honour to reply to your confidential 
letter dated 29th December 1950 and shall deal with 
your enquiries and objections as follows 

2. It is noted that you find the terms and condi-
tions unacceptable and state that you are in the same 
position as other applicants on whose behalf a let-
ter has been addressed to His Excellency the Govenor 
on the 22nd December 1950 by the Tanganyika Sisal 
Growers Association. A reply to that letter was 
written by the Member for Lands and Mines and copy 
thereof forwarded to you. I cannot add anything 
thereto but trust that the objections which have been 
taken will be smoothed out as suggested in the second 
paragraph of your letter. 

3. It is noted that you will pay the instalment of 
purchase price due on.the 24th January 1951, without 

20 

30 
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prejudice, and similarly that you enclose your 
cheque for Shs.49,445/-, being tho first year's 
rent and fees payable for the preparation and 
registration of the title deeds. Two receipts, 
No.726061.1 and 72604M are forwarded herewith acknow-
ledging receipt of that sum. 

4. I cannot agree with your views on the manner 
in which the purchase monies should be split up and 
am unable to give you full details regarding the 

10 manner in which the purchase prico v/as arrived at 
or supply all the details you ask for in the para-
graph marked "Second" on page 2 of your letter. 
Those matters have been discussed previously with 
the Income Tax authorities and even though you got 
material from us it would not necessarily mean that 
it would be accepted by that department. What 
arrangements you make v/ith the Income Tax Depart-
ment must be agreed upon mutually between you. 

6. Attached herewith is a list 'of' the movable 
20 items of a total value of Shs.839,038/- on which no 

stamp duty was charged. The stamp duty was asses-
sed as follows:-

The value of the movable items re-
ferred to above was deducted from 
the total purchase price leaving a 
total of Shs. . . . . . . 
on which ad valorem stamp duty was 
assessed at 20/- per Shs.1,000/-
Add to that lease duty on the annual 

30 rent of Shs.47,000/- at 20/- per 
Shs.1,000/-
Plus Shs.2/- for the certificate 

Sh.8,992,920 

" 179,860 

making a total of 

" 940 
J] , 2 

Sh. 180,802 
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7- Clause 3 (ii) sets out the manner in which-the 
balance of the purchase price will be collected, 
and it will be based on the average FOB price of 
line sisal fibre shipped monthly from Daressalaam 
and Tanga, and assessed monthly on the sisal pro-
duced on each estate sold and not as you suggest on 

40 the fibre sold by the Estate and shipped. 

8. With regard to your further objections to 
Special conditions I can do no more at this stage 
than refer you to the letter written by the Member 
for Lanes and'Mines and referred to above, but 
would be glad, as suggested in your last paragraph, 
to discuss any matters with you if you can arrange 
to call at this Office. 

I have the honour to be, 
Sir, 

50 Your obedient Servant, 
Sgd./ Land Settlement Officer. 
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(g) LETTER RALLI ESTATES LIMITED TO LAND 
SETTLEMENT DIVISION, 10th JANUARY 1951 

CONFIDENTIAL 

TANGA, 
,10th January, 1951. 

The Land Settlement Officer, • 
Department of Lands and Mines, 
Dar es Salaam. 

Dear Sir, 

MJESANI AND LANCONI ESTATES 10 

We thank you for your letter of the 8th 
January 1951 and we have also received a copy of 
the reply from, the Member for lands and Mines to 
the Sisal Growers Association dated 3rd January 
1951. We are pleased to see that the terms of 
the future Leasehold Titles are likely to be agreed 
and on the strength of the assurances which have 
been given with regard to Water Rights, we shall be 
prepared to accept a Leasehold Title on the terms 
and conditions set out in Paragraphs 1, 2, 3, 4, 5, 20 
7, 8, 9, 10, 11 and 12 of the Special Conditions. 

We understand that the whole of Clause 6 is to 
be omitted, and that Government will rely on other 
Legislation dealing with the matters included 
therein. This vie feel to be the right decision, 
because•existing legislation prescribes formal pro-
cedures, creates Statutory Bodies and gives Rights 
of Appeal, all of which safeguards were taken away 
by Clause 6, and moreover a most drastic additional 
penalty was imposed under Clause 12 - namely - re- 30 
vocation of the Right of Occupation. Offences such 
as those envisaged in Clause 6 are properly punish-
able by fines or imprisonment on the guilty persons; 
whereas revocation of the title would inflict loss 
and damage on innocent third parties and.would ren-
der Rights of Occupation valueless as security for 
advances. 

We have one point to put before you as regards 
the rent, namely that it would be reasonable to 
charge a lower rent than Shs.2 per acre on the 40 
6,000 thousand of hectares of additional land, 
after the survey had been completed, it will not be 
possible to render that land productive for at 
least five years, and only after the expenditure of 
a large sum on opening up and development, and we 
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therefore think that a nominal rent should be 
charged for the first five years. 

With regard to the survey, Mr. Carson will 
be in Dar es Salaam on the llth/l2th instant and 
he will call upon you. 

We thank you for the details of movable as-
sets and stamp duty, and we also note your remarks, 
as regards Income Tax. We understand that these 
matters are to be discussed between Representatives 

10 of the Sisal Growers Association and the Member for 
Lands and Mines, and we await the outcome of that 
meeting, before dealing with these matters. 

Before closing this letter, we feel that we 
must in fairness to ourselves refer to paragraph 2 
of the letter from the Member dated 3rd January 
1951. You will recollect that on or about the 
17th November 1950, you suggested payment of the 
second instalment of 50/ from. Messrs. Ralli Bro-
thers Limited of Dar es Salaam, and it was pointed 

20 out to you that in our view the second instalment 
was not due until after we had received the Formal 
Offer with Inventories, and had accepted. You how-
ever stated that owing to the large amount of de-
tail work involved, it would be some time before 
the Formal Offers could be sent to us, that the 
Inventories, would be the same as those prepared 
by the Custodian Department for the purposes of 

valuation, of which we had copies, and that we 
must pay the 50/ forthwith. It is true that the 

30 paragraph in question states that application for 
details could have been made to the Director of 
Lands and Mines, but that is merely evading the 
issue because all correspondence has been with you 
as Land Settlement Officer. 

Yours truly, 
RALLI ESTATES LIMITED. 

Sgd. M.A. CARSON. 

DIRECTOR. 
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16th January 
1951. 

(h) LETTER LAND SETTLEMENT DIVISION TO 
RALLI ESTATES LIMITED, 16th JANUARY 1951 

CONFIDENTIAL 

The Director, 
Ralli Estates Limited, 
P.O. Box No.172, 
TANGA. 

DEPARTMENT OF LANDS AND MINES, 
DAR ES SALAAM 

TANGANYIKA TERRITORY. 
16th January, 1951. 

Dear Sir, 
MJESANI AND LANCONI ESTATES 

I would refer to your letter dated 10th January 
1951. It is noted that you are prepared to accept 
the leasehold title on the terms'and-conditions set 
out in paragraphs 1 ,2 ,3 ,4 ,5 ,7 ,8 ,9 ,10 ,11 and 12 of 
the Special Conditions. 

2. I would inform you that it has not been 
agreed that the whole of clause 6 is to be omitted. 
As a result of an interview with the Acting Member 
for Lands and Mines by a Deputation of Lessees, it 
was agreed that the question of the inclusion of 
Clause 6, or any part thereof, in the Rights of 
Occupancy should be submitted to the Land Utiliza-
tion Board. It will be an item, on the Agenda of 
the Meeting to be held on the 8th February 1951. The 
Deputation informed the Acting Member for Lands and 
Mines that it'would recommend to all who had re-
ceived offers, that they should sign the acceptance 
and make the payments provided for therein, before 
the 14th January 1951, the extended date for accep-
tance, subject to any alteration in the terms and 
conditions which might be made arising out of the 
representations under consideration as aforesaid. 

3. All but a few have now signed and paid. 
Your Company has not yet executed the documents or 
paid the stamp duty. I would be obliged if you 
would arrange for it to do so. Any subsequent 
alteration will be effectuated by an ancillary 
document and incorporated in the Certificate of 
Occupancy after survey. 

4. Your request regarding rent for the unde-
veloped part of Lanconi Estate has been submitted 
for consideration. 

5. The matter of Stamp Duty and Income Tax 
should be taken up with the appropriate authorities. 

6. The mode of the payment of the balance of 
the purchase monies was also discussed with the 
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deputation and the proposals submitted are re-
ceiving attention. 

7. In view of tho above your letter of the 
14th instant does not call for a reply. 

I have the honour to be, 
Sir, 

Your obedient servant, 

J . J . Real. 

land Settlement Officer. 

In the Court 
of Appeal 
for Eastern 
Africa 

No. 20 
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(i) LETTER RALLI ESTATES LIMITED TO • 
LAND SETTLEMENT DIVISION, 31st JANUARY 1951 

REGISTERED CONFIDENTIAL 
TANGA, 
31st January, 1951' 

The Land Settlement Officer, 
Department of' Lands and Mines, 
DAR ES SALAAM. 

Dear Sir, 
MJESANI AND LANCONI ESTATES 

We duly received your letter of the 18th in-
stant and the delay in replying has been due to the 
absence of the undersigned from Tanganyika, and 
also because we have been expecting to receive some 
definite news concerning the Meetings between Rep-
resentatives of the Applicants and the Member for 
Lands and Mines. 

In the meantime the balance of 40% has been 
paid in London to the Crown Agents on the 24th 
January 1951, as required by the formal offer, so 
that the full amount of the premium has been paid. 

We note that you leave us to deal with the 
proper Authorities over Income Tax and Stamp Duty. 
We believe that under the stamp duty ordinance the 
legal obligation to present the documents to the 
Stamp Authorities for the correct computation of 

(i) Letter 
Ralli Estates 
Limited to 
land Settle-
ment Division 
31st January 
1951. 
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Stamp Duty rests with the purchaser, and as the 
documents will-not he ready until the survey has 
"been completed, we think it is unreasonable to 
ask for the deposit of such a large sum as Shs. 
180,000/- now and we shall be glad to have your 
agreement to this amount standing over until it 
becomes due. 

With regard to the Formal Offer - without 
prejudice to the reservations which have already 
been made - we return the original sealed by us. 

Yours truly, 
RALLI ESTATES LIMITED. 

Sgd. M.A. CARSON. 

DIRECTOR. 

10 

(j) letter 
Ralli Estates 
Limited to 
Regional 
Commissioner • 
of Income Tax, 
13th December 
1951. 

(j) LETTER RA11I ESTATES LIMITED TO 
REGIONAL COMMISSIONER-OF'INCOME TAX, 

13th DECEMBER, 1951 

RALLI ESTATES LIMITED TO REGIONAL COMMISSIONER OF 
INCOME TAX, Dar es Salaam, dated 13th December 1951 

" We have received the Official copy signed by 20 
you of the Custodian's letter to you dated 27th 
August 1951, setting out the residual values at 
31st December 1950, of certain assets on the Mje-
sani Estate, sold to this Company as at that date. 

We shall be glad to know whether it is the 
purpose of that letter, to fix the residual values 
as at 31st December 1950, which will be allowed by 
you to us, in the Income Tax Assessments of this 
Company. 

We should also be glad to receive the corres- 30 
ponding Statement in respect of the corresponding 
assets on the lanconi Estate, also purchased by 
this Company as from 31st December 1950." 
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(k) LETTER REGIONAL COMMISSIONER OF INCOME TAX 
TO RALLI ESTATES LIMITED, 12th JANUARY 1952 

East African Incomc Tax Department, Daressalaam, to 
Ralli Estates Limited, dated 12th January, 1952. 

" Your letter dated 13th December is acknow-
ledged. 

It is the purpose of the letter dated 27th 
August to fix the residual values which will be 
allowed to your Company. 

I attach the corresponding Statement for the 
Lanconi Estate. 

I trust that this gives the information you 
require". 

In tho Court 
of Appeal 
for Eastern 
Africa 

No. 20 
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and Documents. 
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(l) ACCOUNTS OP RALLI ESTATES LIMITED 
FOR 8 MONTHS ENDING 31st AUGUST, 1951 

RALLI ESTATES LIMITED 

INCORPORATED IN TANGANYIKA TERRITORY - SUBSIDIARY OP RALLI BROTHERS LTD. 

BALANCE SHEET 31st AUGUST 1951 

CAPITAL 

Ordinary shares of Shs.20.00 each 

REVENUE RESERVES 

General Reserve 

Profit for eight months ending 
31st August 1951 unappropriated 

Total Capital and Reserves 

CURRENT LIABILITIES AID PROVISIONS 

Loan from Ralli Brothers, Limited -
Unsecured 

Creditors and accrued charges 
Labourers Deposits 

Provision for Income Tax 

CONTINGENT LIABILITIES - NOT INCLUDED IN 
THE ABOVE BALANCE SHEET 
1. Royalty payable to the Tanganyika 

Government on 17503 Tons of line 
fibre sisal to be produced after 
31st August 1951 or in the 
alternative until the Royalty 
paid on the average price P.O.B. 
of line Sisal Fibre exported 
after 31st August 1951 shall 
amount to 

11. The Custodian of Enemy Property 
has made a claim for Shs.73,735 not 
admitted by the Company, and legal 
proceedings are pending - say -

111. Estimated liability in respect of 
Machinery ordered 

£ Shs.Cts. £ Shs.Cts. £ Shs.Cts. 

Authorised Issued 

500,000. 0.00 250,000. 0.00 250,000. 0.00 

75,000. 0.00 

57.35Q0I9.53 

382,350.19o58 

11,589°16.57 
49,003« 5o27 

3,906.19°60 64,500. 1.44 

45,000. 0.00 

80,274. 0.00 

4,000. 0.00 

18,000. 0.00 
102,274. 0.00 

In the Court 
of Appeal 
for Eastern 
Africa 

No. 20 

FIXED ASSETS 

Premium paid to the Tanganyika Government 
for the purchase of the Mjesani and Lanconi 
Sisal Estates and additional undeveloped 
land, the -whole sub je ct to Survey not yet 
completed, and to be held under a Right 
of occupancy for 99 years from 1st January 
1951, including Sisal Development 
Buildings, Labour Camps, Plant and 
Machinery and all other moveable chattels 
and effects on the Estates at 1st January 
1951, plus additions thereto by the Company 
as follows:-

Premium for Mjesani Estate 
Premium for Lanconi Estate 

TotaL Premiums 
Deposits for preparation of Title 
Deeds and Stamp Duty 

Survey Fees 

Add: A.dd±tions by the Company during 
the period ending 31st August 1951 -
including expenditure to date on 
Capital Works in progress: 

Mjesani Estate 
Lanconi Estate 

Less: Estimated Provision for 
exhaustion of Sisal Areas and 
Depreciation of other wasting assets: 

Mjesani Estate 
Lanconi Estate 

N-.J3. It is not possible at the date of this 
Balance Sheet to divide the above total over 
the assets acquired because Schedules detail-
ing the separate assets have not yet been 
received from the Tanganyika Government. The 
Board of Directors are however of the opinion 
that the total value of the above Assets is 
at least equal to the amount at which they 
are stated. A detail analysis under appro-
priate headings will appear in the next 
Balance Sheet of the Company. 

£ Shs.Cts. £ Shs.Cts. 

Agreed 
C orre sp ondence 
and Documents, 
(l) Accounts 
of Ralli 
Estates 
Limited for 8 
months ending 
31st August, 

1951. 

189,800. 0.00 
127.200. 0.00 

317,000. 0.00 

9,162. 7.00 
310. 9.80 

326,472.16.80 

22,876.19.71 
5.627.12.90 

354,977° 9.41 

16,392.16.00 
9.299. 6.00 529,285. 7.41 

Carried Forward 491,851. 1.02 Carried Forward 329,285. 7*41 
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RATJtl ESTATES LEILTGD 

BALANCE SHEET 

Brought forward 

£ Shs.Cts. 

491,051. 1.02 

M.A. CARSON 

J.P. PAKASCI1IS 

DIRECTOR 

DIRECTOR 

31st AUGUST 1951 (Contd.) 

Brought forward 

CURRENT ASSETS 

Sisal Stocks unshipped at F.O.B. Value less 
provision for Export Tax and Royalty 

Ralli Brothers Limited - Shipments at 
P.O.B. Selling Prices 

Stores on hand and in transit - at cost 
Sundry Debtors 
Payments in advance 

Balance at Bank and Cash in Hands 

At Bank 
In Hand 

£ Shs.Cts, 

54,022. 5.00 

67,123. 6,42 
24,336.16.17 
1,628. 1.85 
7.619. 5.03 

7,713.15.67 
_lL2.-_.lr4Z 

154,729.14.47 

7,835.19.14 

In the Court 
of Appeal 
for Eastern 
Africa 
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Agreed 
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£ 491,831. 1.02 £ 491,851. 1.02 

REPORT OF THE AUDITORS TO THE MEMBERS 

We have audited the above Balance Sheet. We have obtained all the information and explanations we have required. In our opinion suoh Balance Sheet'is 
properly drawn up so as to exhibit a true aiA. correct view of the state of the Company's affairs according to the best of our information and the explana-
tions given to us and as shown by the bocks of the Company. 

MOMBASA 

22nd December 1951• 

COOPER BROTHERS, JECACE, SEEX & CO. 

CHARTERED ACCOUNTANTS 
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RALLI ESTATES LIMITED 

PROFIT A1IQ JOSS AND APPROPRIATION ACCOUNT FOR THE EIGHT MOUTHS ENDING 31st AUGUST 1951 

HEAD OFFICE AND GENERAL EXPENSES 

Office accommodation, staff etc. 

Travelling expenses 

Postages, cables, stationery and telephone charges 

Sigi House Maintenance 

Sundries 

Land Rent 

Leave pay and passages 

Auditors fees and expenses 

Exchange and bank charges 

Bonuses to staff 

£ Shs.Cts. 

2,400. 0.00 

242,12.89 

220.19.15 

378. 7.22 

207. 8.59 

£ Shs.Cts. 

3,449. 7.65 

1,566.13.28 
l,386o!9.97 

170.10.00 

1,389«12*51 

6,407. 9.42 

£ Shs.Cts. £ Shs.Cts. 

GROSS PROFIT FROM SISAL PRODUCTION AND SALES 
ACCOUNTSI 

Mjesani Estate 

Lanconi Estate 

Sundry receipts 

142,834 . 2 . 51 

58.574. 2o72 
201,400. 5.23 

5,267. 1.58 

In the Court 
of Appeal 
for Eastern 
Africa 

No. 20 

Agreed 
C orre sp onden c e 
and Documents, 
(l) Accounts 
of Ralli 
Estates 
Limited for 8 
months ending 
31st August, 
1951 -
continued. 

Labour welfare fund 
Provident fund 

Directors fees and special remuneration 

Interest on loan 

Preliminary expenses - written off 

Provision for Income tax 

Transfer to general reserve 

Balance carried to Balance Sheet 

1.787.10.00 
1I625. 0.00 

3,412.10.00 

2,333. 5.00 

20,124. 7.83 

6,327. 8.40 

2,872.11.00 

74,324. 7-23 

75,000. 0.00 

£ 206,675. 6,81 £ 206,675. 6.81 
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RALLI ESTATES LIMITED 

MJESANI SISAL PRODUCTION AND SALES ACCOUNT FOR EIGHT MONTHS ENDING 31st AUGUST In51 

PRODUCTION EXPENSES 

Field work 

Cleaning mature areas 

FACTORY EXPENSES 

Power 
Other costs of decorticating, 
drying, brushing and haling 

Maintenance of buildings, plant 
and machinery 

INDIRECT EXPENSES 

Labour 

154,566.33 
40,779c00 

92,581.21 

14,343.36 

Stores 

35,593-36 

Total 

210,160.24 
40,779.00 

33,068.00 33,068.00 

38,486.72 131,067.93 

30,777-10 44,920.46 

Per Ton 

121.06 
35.49 

19-05 

75-50 

25.88 

Maintenance houses, camps, roads 
and boundaries 34,581.40 12,666.01 47,247-41 27.21 

Motor vehicles 3,176.76 14?336.39 17,513.15 10.09 
Medical and hospital 18,435-34 11,852.83 30,288.17 17.44 
Office clerks and stationery 8,063.61 3,213-97 11,277.58 6.50 
Water hoys, messengers and 

3,213-97 

Askaris 13,209.48 639-60 13,849-08 7-98 
Recruiting and repatriation 83,567-48 33,567-43 43.14 
Sundries and stores transport 12,590.18 16,005.83 28,596.01 16.47 
Workshop 4,110.93 6,412.27 10,525.22 6.06 
Fire Insurance 12,943,77 12,943.77 7-46 
Vermin fighting 4,168.45 76.50 4,244.95 2.44 

400,406.12 319,640-33 720,046.45 414-77 

Staff salaries, allowances and 
contribution to provident fund 64,063.71 36-90 

Labour welfare 6.J2 

795,426.02 458.19 
Estimated provision for depreciation 

94-67 and amortisation: Sisal Areas 164,343-00 94-67 
Buildings and machinery etc. 163,513.00 327,856-00 94-19 

1,123,282.02 647*05 

F.O.B. EXPENSES ETC. 

Transport, go-down expenses 
61,686.62 and P.O.B. Charges 61,686.62 35-53 

Sisal cess 17,060.00 73,746.62 9-85 

1,202,028.64 692.41 

Balance carried to profit and 
loss account 2,356,682.51 1,645-55 

SALES DURING THE PERIOD 
Tons 

1,415*50 For export C.I.F. 
Less: Freight 

Marine and war risks 
Brokerage 
Selling commission 
Del credere 
Draft Discount 

F.O.B. proceeds 
Less: Export tax 

Royalty paid to 
Tanganyika Government 

Adds Net proceeds of 
flums tow 7-00 

1,422.50 

STOCK AS AT 31st AUGUST 1951 

1. Estimated net F.O.B. 
value less export 
tax and Royalty: 
Line fibre/tow 
Flume tow 

11. Realised proceeds 
Kange Fibre 

Production 

290.50 
17.00 

6,00 
313.50 

1,736.00 

210,189.43 
28,537-48 
19,592.76 
65,115.39 
8,397-45 

175,095.25 

636,500.00 
15,600.00 

650,3.00,00 

13,673.00 

Per Ton 

5,223,543-19 3,690.25 

4,391,615.86 3,455-75 
123.70 

3,387,696.11 2,393-29 

7,242.04 1,034^53 

3,394,938-15 2,386.60 

663,773-00 2,117.30 

4,058,711-15 2,337-96 
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Shs. 4,058,711.15 2,337,96 Shs. 4,058,711.15 2,337-96 



PRODUCTION EXPENSES 

Field Work 

Cleaning mature areas 

FACTORY EXfENSES 

Power 
Other costs of decorticating, 
drying, brushing and baling 

Maintenance of buildings, plant 
and machinery 

INDIRECT EXPENSES 

Maintenance houses, camps, road3 
and boundaries 

Motor Vehicles 
Medical and hospital 
Office clerks and stationery 
Y/ater boys, messengers and 
Askaris 

Recruiting and repatriation 
Sundries and stores transport 
Workshop 
Fire Insurance 
Vermin fighting 

STAFF SALARIES, ALLOWANCES AND 
CONTRIBUTIONS TO PROVIDENT FUND 

Labour welfare 

ESTIMATED PROVISION FOR DEPRECIATION 
AND AMORTISATION 

Sisal areas 
Buildings and machinery, etc. 

F.O.B. EXPENSES ETC. 

Transport, go-down expenses 

and F.O.B. Charges 
Sisal cess 

Balance carried to profit and 
loss account 

210. 

RALLI ESTATES LIMITED 

LANG ONI SISAL PRODUCTION AND SALES ACCOUNT FOR EIGHT MONTHS ENDING 31st AUGUST 1951 

Labour Stores Total Per Ton 

102,354.79 20,237.99 122,592.78 151.72 
31,865«28 31,865.28 39.44 

16;211.84 16,211.34 20.06 

47,392.33 15,497.35 62,389.68 77.84 

2,708.77 7,344,74 10,055c51 12.44 

20,340ol7 17,141.10 37,481.27 46.39 
1,283.10 10,235.96 11,515.14 14o26 
6,003.51 8',;i5b.GQ 14,159.51 17.52 
5?50i,38 1)731.95 7,233.33 6.95 

4,506o85 515.68 5,022.53 6.22 
« 46,382.61 46,382.61 57.40 

2,575.81 19,297.69 21,873o50 27.07 
6,8,12,37 2,030,82 8,843*19 10.94 

- 8,894.10 0-894.10 11.01 
2,742 ?9.25 2,942 4)3 2.65 

233,337,27 173,777.08 407,164.35 503c91 

37,497-33 46.41 

SALES DURING THE PERIOD 

For export C.I.F. 588.84 
Dess: Freight 

Marine and war risks 
Brokerage 
Selling Commission 
Del credere 
Draft Discount 

F.O.B. proceeds 

Less; Export tax 
Royalty paid to 
Tanganyika Government 

Adds Net proceeds of 
flume tow 21.16 

610.00 

STOCKS AS AT 31st AUGUST 1951 

Estimated net F.O.B. Value 
less export tax and Royalty; 

Line fibre/t ow 
Flume tow 

449,928.51 556.34 
Production 

188.16 
9q84 

198.00 

808.00 

90,121.43 
12,107.30 

7,427*34 
27,095-56 
2,472.56 

95^1 

73,475.50 

557,704.00 

408,800.00 
7,872.00 

Per Ton 

2,171,606.72 3,607.94 

159,320.00 236.60 

2.032.286.72 3,451.34 

124.78 

631,179.50 947.12 

1,401,107.22 2,379.44 

27,650.51 11,506.73 

1.420.757.73 2,542.23 

416,672.00 2,104,40 

1,845,429.73 2,285.95 
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100,503.00 124.14 
85,683,00 185^936.00 106.Q4 

635,914.51 787.02 

50,262.50 37.45 
7,770.00 38,032»50 9,62 

673,947.01 334.09 

1,171,432.72 1,449.86 
Shs. 1,345,429.73 2,283c95 Shs. 1,845,429.75 2,283.95 
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(m) ACCOUNTS OF RALLI ESTATES LIMITED 
FOR TEAR ENDING 31st AUGUST, 1952 

1951 
£ 

250,000 

75,000 

57,551 

392,351 

50,372 
11,590 
2,537 

45.000 

109,499 

491,850 

CAPITAL 

Ordinary shares of Shs.20.00 each 

CAPITAL RESERVES 

Difference between the directors 
valuation of the fixed assets as 
at let January^ 1951 end the 
premiums paid therefore 
Directors valuation per contra 
Premium paid 

Note: 1. In addition to the above 
premium of £326,473 the company has 
also paid to the Tanganyika Government 
in 1951 and 1952 £174,600 in royalties 
of the f.o.b. price of shipments 

Development reserve 
General Reserve 

REVENUE RESERVE AND SURPLUS 

Contingency reserve 
Profits unappropriated 

CURRENT LIABILITIES AND PROVISIONS 

Creditors and accrued charges 
Unsecured loan from Ralli Brothers Ltd. 
Ralli Brothers Ltd. Current account 
Provision for taxation 

Note: 2. There is a contingent liability 
for approximately £4,000 in that the 
Custodian of Enemy Property has made a 
claim for Shs.78,755*60, which is not 
admitted, and legal proceedings are pending. 

Note: 3* There are outstanding contracts for 
capital expenditure amounting to £26,000. 

RALLI ESTATES LIMITED 

BALANCE SHEET 31st AUGUST 1952 

£ £ 
Autho- Issued and 
rised fully paid 

500,000 250,000 

380,210 
336,475 

53,737 

200,000 
100,000 

40,000 

.72,095 

50,027 

142,100 

353,737 

112,095 

715,332 

192,127 

£ 907,959 

1951 
£ 

FIXED ASSETS 

£ £ £ 
Directors' Additions Accumulated 
valuation at cost deprecia-

1st Jan. 1951 tion 

Mjesani and Lanconi 
Estates acquired from 
the Tanganyika Government 
comprising the following 
assets at valuation 
attached thereto by the 
directors as at 1st Jan.1951, 
plus additions less estimated 
amortisation and depreciation 
from 1st Jan. 1951 to 31st 
Aug. 1952, leasehold land and 
transfer fees: 

Estates 15,473 199 - 15,672 
Tanga 30 - 80 

Buildings: Estates 115,172 7,142 25,755 96,559 
Tanga 6,901 691 6,210 

130,645 14,322 26,446 118,521 

Plant and machinery 86,308 6,900 15,113 78,175 
Motor vehicles and implements 3,757 17,036 6,694 14,098 
Furniture and fittings 5*740 1.2-108 4,256 

224,450 39,445 48,845 215,050 
Sisal development 155.760 27.605 49,667 135,770 

329,285 380,210 67,128 98,512 348,826 

- Capital works-in-progres s 24,403 
329,285 373,229 

CURRENT ASSETS 

67,123 Ralli Brothers Limited: Current Account 560,345 
- For Sisal afloat _4.5ijLQO 

67,125 405,645 
54,022 Unshipped sisal stocks at market value 52,886 
24,337 Stores and spares 55,040 

9,247 Debtors and payments in advance 13,341 
7,856 Balance at bankers and cash in hand 9,818 

162,565 534,730 

M.A. CARSON DIRECTOR 

G.C. PRIEST DIRECTOR 

491,850 £ 907,959 

REPORT OF THE AUDITORS TO THE MEMBERS 

We have audited the above balance sheet. We have obtained all the information and explanations we have required. In our opinion such balance sheet is 
properly drawn up so as to exhibit a true and correct view of the state of the company's affairs according to the best of our information and to the 
explanations given to us and shown by the books of the company. 
MOMBASA, COOPER BROTHERS & CO. 
11th March, 1953* CHARTERED ACCOUNTANTS, 
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Additional remuneration to directors for the 
ei^it months to J>lst August 1951 

Dividend of 0% less tax declared and paid for 
the ei^it months to 3l3t August 1951 

Transfers to capital reserves: 

Development reserve 

General reserve 

Transfers to revenue reserves 

Contingency reserve 

Profit unappropriated at 31st August 1952 

RALLI ESTATES LIMITED 

APPROPRIATION ACCOUNT 31st AUGUST, 1952 

£ £ 

200,000 
25,000 

225,000 

40,000 

2,100 

I^poo 

17?ioo 

265,000 

72,095 

Profit unappropriated at 31st August 1951 

Balance brought from profit and los3 account 

£ 

57,351 

296,844 
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£ 354,195 £ 354,195 



HEAD OFFICE AND GENERAL EXPENSES 

Staff and office accommodation etc. 
Travelling expenses 
Postages, cables, stationery 
telephone charges and sundries 

Sigi House maintenance 

Land rents 
Depreciation Tanga Office and go-down 
Leave pay and passages 
Auditors fees and expenses 
Exchange and bank charges 

Bonuses to staff 

Special grants to: 
Labour welfare fund 
Provident fund 

Directors fees 
Interest on loan 
Preliminary expenses 

Provision for: 
Amount under-provided at 31st 

August 1951 for depreciation 
and amortisation as follows: 

Sisal areas 
Buildings and machinery 

Provisions for: 
Compulsory demolition of godown 

in Tanga 
Income tax 

Balance carried to appropriation account 

213, 

RALLI ESTATES L EUCTGD 

PROFIT ADD LOSS ACCOUNT FOR THE YEAR ENDING 31st AUGUST, 1952 

£ Shs.Cts. 

3,875.00.00 
771. 6.70 

1,001.15.60 
370-17.74 

6,099.00.04 

2,390. 7.50 
690.12.00 

1,210. 9.00 
200.00.00 

2,193.00.07 

£ Shs.Cts. 

13,288. 8.61 

13,453.00.00 

Gross profit from sisal productions and 
sales accounts: 

Mjesani Estate 
Lanconi Estate 

Sundry receipts 

£ Shs.Cts. 

302,012. 6.09 
143,776.00.45 

£ Shs.Cts. 

446,500. 6.54 

1,914.17.01 
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3,570. GO. Go1 

3,400.00.00 
6,970.00.00 

3,500.00.00 
154. 2.94 
51. 3.00 

37,416.14-55 

Lanconi 

3,970.19.40 
2,313. 3.63 

6,206. 3.16 

Mjesani 

7,355.16.63 
3,000. 1.57 

10,355.10.20 

11,326.16.11 
5,315.10.25 

500.CO.00 
97,100.00.00 

296,044. 5.44 

£ 440,503. 4.35 £ 448,503. 4.35 



214. 

RALLI ESTATES LIMITED 

MJESANI SISAL PRODUCTION AND SALES ACCOUNT FOR THE YEAR ENDING 31st AUGUST 19.52 

Shs. 

Labour 

Shs. 

Stores 

PRODUCTION EXPENSES 

Field work 

Cleaning mature areas 

FACTORY EXPENSES 

Power 
Other costs of decorticating, 
drying, brushing and baling 

Maintenance of buildings, 
plant and machinery 

INDIRECT EXIENSES 

Maintenance houses, camps, 
road3 and boundaries 

Motor vehicles 
Medical and hospital 
Office clerks and stationery 
Water boys, messengers and 
Askaris 

Recruiting and repatriation 
Sundries and stores transport 
Workshop 
Fire insurance 
Vermin fighting 

277,904.66 59,237.97 
124,971.46 

52,794.72 

188,894.00 

16,064.49 76,809.44 

Shs. 

Total 

337,142.65 
124,971.46 

52,794.72 

80,456.31 

92,873.93 

Shs. 

Per Ton 

122.85 
45.53 

19.23 

98.15 

33.83 

Staff salaries, allowance and contribution 
to provident fund 

Labour welfare 

DEPRECIATION AND AMORTISATION 

98,361.50 35.83 

Sisal areas 
Buildings and machinery 

F.O.B. EXPENSES ETC. 

Transport, godown expenses and 
f.o.b. charges 

Sisal cess 

Balance carried to profit and loss account 
(£502,812.6.09) 

1,730,094.07 630,27 

391,674.57 
378,340.46 

770,015.03 

142.69 
137-83 
280.52 

2,500,109.10 910.79 

121,265.55 
26,770,00 

148,035.55 

44.17 

9.75. 
53.92 

2,648,144.65 964-71 

6,056,246.09 2,206.28 

Sales during the period 
for export c.i.f. 

Less: Freight 
Marine and war risk 
Brokerage 
Selling commission 
Del credere 
Draft discount 

F.O.B. proceeds 

99,421.44 271,818.20 371,239.64 135.24 Less: 
• 5,185.29 20,071,86 23,257.15 9.20 

Less: 

30,720.96 20,034.31 50,735.27 18.49 
11,908.28 5,230.95 17,147.23 6.25 

24,569.10 1,405.66 23,974.76 9.46 
- 162,121.12 162,121.12 59.06 

30,733.45 13,133.81 43,867.26 15*98 Add: 
7,204.53 4,941.17 12,145.70 4.42 ~ 

- 18,697.01 18,697.01 6.81 
8,767.31 63,88 8,831.19 3.22 

826,344.97 786,824.41 1,613,169.38 587.68 Less: 

Royalty paid to 
Tanganyika Government 

Net proceeds of 
flume, tow, etc. 

Add: 

31st Aug. 1951 

Stock as at 31st 
Aug. 1952 as estimated 
net F.O.B. value 
line fibre and tow 

Flume tow 

Productions 

Shs. 

Tons 

2,518.00 

81.00 
2,599.00 

2,285*50 

449.50 
10.00 

459.50 

2,743.00 

632,900.00 
6,922.00 

Shs. Shs. 

Per Ton 

426,553.12 
53,768.59 
48,438«90 

126,240.70 
12,225o87 

272.51 

420,170.62 

757,177.50 

10,512,396.34 4,174.89 

169.40 
21.35 
19.24 
50.14 
4.85 

,11 

667,499.77 265.09 

9,844,896.37 3,909.80 

166.87 

300.70 

1,177,348.12 476.57 

8,667,548.45 3,442.23 

60,793.29 750.53. 

8,728,341.74 3,358.34 

663,773.00 2,117.30 

8,064,568.74 3,528.58 

1,408.00 
692.20 

659,822.00 1,592.43 

8,704,390.74 3,170.99 
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Shs. 8,704,390.74 3,170.99 Shs. 8,704,390.74 3,170.99 



215, 

RALLI ESTATES LIMITED 

LANCONI SISAL PRODUCTION AND SALES ACCOUNT FOR THE YEAR ENDING 31at AUGUST I952 

Shs. 

Labour 

Sh3. 

Stores 

Shs. 

Total 

Shs. 

Per Ton 

PRODUCTION EXPENSES 

Field work 
Cleaning mature areas 

200,003.39 
50,688.93 

85,262.99 285,286.38 
50,688.93 

185.35 
32.58 

FACTORY EXPENSES 

Power 
Other costs of decorticating, 
drying, brushing and haling 

Maintenance of buildings, 
plant and machinery 

102,920.23 

6,318.96 

32,891.04 

23,389-49 

25,485.99 

32,891.04 

146,309.72 

29,802.95 

21.14 

94.03 

19.15 

INDIRECT EXPENSES 

Maintenance houses, camps, 

roads and boundaries 
Motor vehicles 
Medical and hospital 
Office clerks and stationery 
Water hoys, messengers and 
Askario 

Recruiting and repatriation 
Sundries and stores transport 
Workshop 
Fire insurance 
Vermin fighting 

43,775.51 
2,390.30 
9,830.16 
8,487.20 

6,596.96 

5,000.26 
8,750.62 

2,237.60 

49,652.91 
16,278.86 
13,552.29 
3,787-45 

332.68 
78,505.08 
34,679.65 
7,149.06 

14,596.12 
77.15 

93,428.42 
18,669.16 
25,432.45 
12,274.65 

7,129.64 
78,505.08 
39,679.91 
15,899-68 
14,596.12 
2,314.73 

v.60.05 
11.99 
15.05 
7.88 

4.58 
50.46 
25.51 
10.22 
9.58 
1.48 

447,050.12 403,058.74 850,908.86 546.85 

Staff salaries, allowances and 
contribution to provident fund 

Labour welfare 
62,557-75 

10,534.02 

924,000.63 

40.21 
6„77 

595.88 

DEPRECIATION AND AMORTISATION 

Sisal areas 
Buildings and machinery 

296,277.58 
222,535.85 

510,811.43 555.42 

1,442,812.06 927.25 

F.O.B. EXPENSES ETC. 

Transport, godown expenses and 
f.o.b. charges 

Sisal cess 
74,064.91 
15,110,00 

89,174.91 57.31 

1,531,936.97 984.36 

Balance carried to profit and loss account 

(£143,776.0.45) 2,875,520.45 1,848.02 

Shs. 4,407,507.42 2,832.58 

Shs. 

Sales during the period 
for export c.i .f . 

Less: Freight 
Marine and war risks 
Brokerage 
Selling commission 
Del credere 
Draft discount 

F.O.B. proceeds 

Less: Export tax 
Royalty paid to 
Tanganyika Government 

Add: Net proceeds of flume 
tow etc. 

Less: Stocks as at 
31st August 1951 

1,403.00 

51.00 

1,459.00 

198.00 
1,261.00 

Add: Stocks as at 31st August 1952 
at estimated net f.o.b.value 
line fibre and tow 

Flume tow etc. 

Production 

291.16 
5.84 

295.00 

1,556.00 

Sho. 

5,808,183.44 

227,016.76 
28,213.08 
25,138.00 
69,706.07 
6,123.99 

283.00 

234,417.00 

848,296.00 

415,233.00 
2,658.00 

Shs. 

Per Ton 

4,125.13 

161.23 
20.04 
17.86 
49.51 
4.34 
.20 

356,480.90 253.18 

5,451,702.54 3,871.95 

166.49 

602.48 

1,082,713-00 768.97 

4,368,989.54 3,102.98 

37,293.88 731.25 

4,406,285.42 3,020.07 

416,672.00 2,104.40 

3,989,611.42 3,163.83 

1,426.15 
692.14 

417,896.00 1,416.60 

4,407,507.42 2,832.58 

Shs. 4,407,507.42 2,832.58 
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