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IN THE PRIVY COUNCIL No. 54 of 1960

ON APPEAL
PROM THE FULL COURM OF THE HIGI COURT OF AUSTRATIA

BEDP?WEEDN:

SUITSHINE FORCELAIN POTTERIES

PROPRIETARY LIMITED .o Appellant
- and -~
IRIS ICREELN MNASH .e Respondent

RECORD OF PROCEEDINGS -

No.1 - CASE STATED

CASE STATED AT REQUEST OF RESPONDENT IFOR THE DE-
TERMINATION OF THE FULL COURT OF THE SUPRENE COURT
OF THE STATE OF VICTORIA PURSUANT *TO SECTION 56(3)
OF THE WORKELRS COMPENSATION ACT 1951

1. By Application dated 9th February 1956 the
Applicant worker claimed compensation in respect
of the disease of silicosis from the Respondent
employer. A copy of the said application is
annexed hereto and marked "A".

2e The Respondent by its solicitors filed an
Answer to the said application dated 30th October
1956. A copy hercecof is annexed hereto and marked
HBH .

3. On the Tth day of February 1957 the applica-
tion came on for hearing at the Workers Compensa-
tion Board constituted by His Honour Judge
Dethridge as Chairman and Messrs. Wilkinson and
Harry as members and, after hearing evidence and

legal submissions, the Board reserved its decision.

On the 21lst day of TFebruary 1957 the Board made an
award in favour of the Applicant, a copy of which
is amnexed hereto and marked "C" and delivered

In the Full
Court of the
Supreme Court
of the State
of Vietoria

No. 1 ,
Case Stated,

17th December
1957.
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No. 1
Case Stated,

17th December

1957 -
continued.

2.

written reasons in support of its award, a copy
of which is annexcd hereto and marked "D".

4.

The following facts were either admitted by

consent of the parties or found on the evidence
by the Board.

(a)

(o)

(c)

(a)

(e)

(f)

Between the years 1931 and 1928 the Appli-
cant worker was emploved by the Respondent
ag an insulator cleaner. She was about 15

years of age when her employment began.

The Applicant merried in December 1937 and
ceased to work for the Respondent in May
1938,  Since that time she has been sup-
ported Dby her husband.

At notime sincc she ceased to work for the
Respondent has she worked for wages and at
the time of hearing of this application she
had no intention of again taking up any
empioymenyd. At the date of the hearing she
had two children under the age of 16 years
end was fully engaged in the domestic duties
involved in being a housewife.

During her employment with the Respondent
she was exposed to dust containing silica
and as a result of this exposure she
developed the disease of silicosis although
1t was not known to her nor manifested by
any signs or symptoms wntil within the last
few years. The first symptom noticed by
her was breathlessness. from about 1950
onwards..

On the 20th day of December 1955 Dr. X.d.
Grice certified that the Applicant was dis-
abled from earning full wages by reason of
silicosis. It was admitted by the Respon-
dent that the Applicant had been physically
totally disabled for work by reason of the
disease for the last 24 months preceding the
date of hearing. By reason of the disease -
the Applicant has incurred expenses for
medical treatment since 1953, and she was

in gairfield Hospital for about a month in
1956. ' :

No notice of injury nor clain for compensa-

- tion was given or made before the 5th January
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1956 and the Respondent employcr hasg not
vpaid any sums by way of compensation.

5 The question of law submitted for the opinion
of the Full Court is

Whether upon its findings of fact the Board
was Jjustified in law in making the said
award or any end what part of it.

DATED the 17th day of Dccember One thousand nine
hundred and fifty-seven.

Y/ORKERS COMPENSATION BOARD

G.L. Dethridge Chairman
H.R.C. Harry Member
James Wilkinson  Member

No. 2 ~ ANNEXURT "A"

(a) APPLICATION FOR COVPEN SATION

1. On the 9th day of December 1955 Dr. Kenneth
Jd. Grice, medical practitioner, certified that
IRIS DOREEN NASH of 33 Norfolk Street, Yarraville,
in the State of Victoria, was suffering from
silicosis, being a disease coning within the
provisions of the Act which relate to Industrial
Diseases, and was thereby disabled from earning
full wages at the work at which she was employed.

2e The said Iris Doreen Nash alleges that the
above-mentioned disease is due to the nature of
her employment as an insulator cleaner and that
she was last cmployed in such employment prior to
the date of disablement by SUNSHINE PORCELAIN
POTTERIES PTY. LTD.

3e Durlng the years 1931 to 19%8, personal
injury by accident arising out of and in the
course of her employment was caused to the
Applicant, o worker employed during the above-
mentioned period by the Respondent.

In the Full
Court of the
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of Viectoria
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1956 -~
continued.

4‘.

4. Questions have arisen as to -

() the liability of tho Reupondent to pay
compensation to the Applicant under the
above-mentioned Acts in respect of the
afioresald disablement, and

(b) the smount and duration of such payments.

5 A determination is hefeby requested.
6.. Particulars are hereto.appended.

PARTICULARS

1. The name oI the Applicant is Iris Dorcen
Nash and her address is 33 Norfolk Street, Yarra-
ville, in the State of Victoria. She is 39 years
of age. ‘

2 The name of thHe Respondent is Sunshine
Porcelain Potteries Pty. Ltd., carrying on busi-
ness at 99 Derby Road Sunshine in the said State.

3e The Applicant was employed by the Respondent
as an insulator cleaner.

4. The nature of the disease 1s silicosis..

5e The date of disablement was the 1lst day of
June 1950.

6. The - 01rcumstances of the Applicant's employ-
ment with the Respondent caused personal injury
to the Respondont.

Te The injury was silicosis.

- 8. The Applicant was tdtally incapacitated for

work from the lst day of June 1950 and is still

so incapacitated.

9. The Applicant is a married womax . '_She has
two children under the age of 16 years.

10. The average weekly eammings of the Applicant
were about £2.0.0.

1ll. TFrom the lst day of June 1950 the Anpl;cart
has been unable to earn sny wages.
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12. The Applicant has not received any payment,
allowance or benefit from the Respondent in res-
pect of her incapacity.

13. The Applicant claims weekly payments for:
total incapacity from thoe lst day of June 1950.

14.  Stabutory notice of the disablement was glven
to the Respondent immediately on the 5th day of
January 1956. The names and addresses of the
applicant and her Solicitors are as follows:

Of the Applicant: Iris Doreen Nash
33 Niorfolk Strect
Yarraville.

Of her Solicitors: Maurice Blackburm & Co.
17 Lygon Street
Carlton.

The name and address of the Respondent to be
served with this application is:

Sunshine Porcelain Pottery
99 Derby Road
Sunshine.

Maurice Blackburn & Co.

No. 2 — ANNEXURE "A"

WORKER'S COMPENSATION ACTS

(b) CERTIFICATE OF DISABLEMENT ,
(Section 12, Workert!s Compensation Act 1951)

I hereby certify that having personally examined
DOREEN IRIS NASH on the Ninth day of December
1955, I am satisfied that she is suffering from
Silicosis being one of the diseases to which the
Workers' Compensation 4cts apply, and that she

is therceby disabled from earning full wages at
the work at which she has been employed, and I
certify that the disablement commenced about 1950,
according to the history given.

In the Iull
Court of the
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No. 3
Annexure "B"

inswer to

Application,
30th October
1956.

1. Full name and address of ) Doreen Iris Nash
Worker: ) 33 Norfolk Street
. Yarraville.

2. Process in which worker
states she was e¢mployed
at or immedistely before
the date of disablement:

Clecaning
Insulators

ness of employer stated
by worker to have last
employed her in proces
abovementioned:

Sunshine

Porcelain 10

4. Leading symptoms of
disease:

Progressive short-
ness of breath,

5

cough and wheezing.

!
| !
3. Namé.and place of busi- g

)

)

|

DATED this Twentieth day of December, 1855.
(Signed) KENNETH J. GRICE M.D.

DATZE D thig Ninth day of February, 1956.
MAURICE BLACKBURN & CO.

Solicitors for the Applicant. 20

No. 3 - ANNEXURE "B"

ANSWER TQ APPLICATION

TAXE NOTICE that the Respondent says that the
Applicantts particulars filed herein are inaccur-
ate or incomplete in the particulars set out here-
under and denies its liability to pay compensation
by reason of the matters set out in the particulars
hereunder. ' o

PARTICULARS

1. It is not admitted that the Applicant is suf- 30
fering from silicosis. ' ‘

2. The date of disablement is not admitted.
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3. Paroeraph 7 is denicd.
4. Paragraph 8 is denied.
5. Paragrapa 11 is not admitted.

6. If the Applicant is suffering from the discase
of silicosis (which is not adnitted) this dis-
eagse is not within the Schedule diseases of
the relevant worliers compensation legislation
ond she is not entitled to compensation for
this disease.

7« The Respondent did not employ the applicant in
any cmployment to the nature of which silicosis
is duc within 12 months of the date of dis-
ablement.

8. Silicosis is not o disease due to the nature
of the applicant's employment with the Res-
pondent. '

9. The applicant is not entitled to any weekly
paynents inasmuch as she had no weekly earnings
in the twelve months preceding the date of the
alleged injury.

10. The applicant has not suffered any incapacity
for work.

AND FURTHER TAX®E NOTICE that the names and

addresses of the Respondent and its solicitors

are: :

Of the Respondent: Sunshine Porcelain Potteries
Pty. Ltd., 99 Derby Road
Sunshine. '

Of its Solicitors: Middleton McEacharn & Shaw,
60 Market Street, Melbourne.

DATED the 30th day of October, 1956.

No. 4 - ANNEXURE "C"

- AWARD OF WORKERS'! COMPINSATION BOARD

UPON READING the Application for a Determination
filed by the Applicant herein and UPON HEARING

In the TFull
Court of the
Supreme Court
of the State
of Victoria

No. 3
Annexure "B"
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8.

Mr. Griffith of Couunsel for the Applicant and Ir.
CeW. Harris of Counsel for the Respondent and
HAVING IULY CONSIDERED the matters raised in thesec
proceedings the Board doth award as follows: .

1, IT IS HEREBY DECLARED that the Applicaant IRIS
DOREEN NASH is suffering from silicosis an
industrial disease contrazcted while the Applicant
was in the employment of the Respondent, Sunshine
Porcelain Potteries Pty. Litd. and due to the
ngture of such employment. _

2. IT IS ORDERED thaot the Respondent do pay to
the Applicant weekly payments of compensation as
for total incapacity for a pericd of 104 weelks at
the rate of Two pounds two shillings per week
in respect of silicosis contracted in the employ-
ment ¢f the Respondent AND IT IS FURTHER ORDERED
that weekly payments of compensation as for total
incapacity do continue from the 2lst day of
Pebruary 1957 at the rate of Two pounds two
shillings per week until the same shall be ended
diminished increascd or redeemed in accordance

with the provisions of the abovenamed Act.

3.+ LEAVE is reserved to the Applicant to prove
such matters as she is entitled to prove in res-
pect of costs of medical, hospital, nursing or
ambulance services.

4, AND IT IS FURTHER ORDERED that the Applicant's
costs of and incidental to these procecdings be
taxed by the Registrar according to Scale "D" of
the County Court Scale of Costs together with
appropriate items under Rule 60 of the Workers
Compensation Rules together with a qualifying fee
from Dr. Grice and when so taxed be paid by the
Respondent to the Applicant.

_DATED this twenty~first day of February 1957.

BY ORDER OF THE BOARD
George T. Smith

Registrar.
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No. 5 - ANITEXURT "D"

REACQINS 'OR DICISION O THE WORKERS! COMPENSATION

LOARD

Lhe Applicant was cmployed as an insulator
cleancr with the Renvondent Comnany between the
years 1931 and 1938 inclusive. As part of her
duties she blew dust from porcelain ware with a
hoge of conpressed ailr and was working in a dust
laden awtmosphoere. In 1950 her health became
affectved and in 1255 Dr. Grice certified that
she was suliering Ifrom Silicosis and had been
disabled since 1950.

The Respondent admivted that this certilicate
complied with Section 12(1) of Act 5501 and that
the Applicant's disease was due to the nature of
her cmpnloyment with Respondent. However it con-
tended that the question of whether there was
liability was to be decided by the law prevail-
ing in 1938 because this was the date at which
liability, if any, would arise in the Respondent
under the decision of VICIORIA INSURANCE CO. v.
JUNCTION NORTH BROXEN HILL 1925 A.C. 354.

Under the Workers'! Compensation 1egislation
in force at that date silicosis was not an
industrial diseasce and therefore if the contcntlon
1s sound the respondent is not llable.

The Privy Council case referred to was dis-
cussed by the Board under the Chairmanship of
Gamble J. in MILLER v. J.W. HANDLEY PTY. LTD.
Vol.2 Workers' Compensation Reports p.l34, where
Section 18 of the Workers! Compensation Act, re-
enacted in 1951 as Section 12 of Aect 5601, was
considered. The worker in Miller's case had in
fact been cecmployed by Respondent after the passage
of the 1946 Legislation but the industrial disease
had been contracted prior to that Legislation,
Jusu as in the instant case the disease- was con-
tracted prior to Act 5601. At page 140 of the
reported case the reasons of the Board are
expressed as follows: :

"The Respondent further contended that the Act
would be glven an unwarranted retrospective
operation if it were applied in a case where the
actual date of the contraction of the disecase was

In the Full
Court of the
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of the State
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10.

prior to September 1, 1946. In other words,

that the section has no application where on the
applicantls own evidence or where the respondent
that is the last enplover oxr some otner respon-
dent for the purpose of transferring his ligbility
to some other respoandent estahlishes that the
disease was countracted prior to September 1, 1946.

In its original form Scction 18 of the Act
limited the period over which the Respondent or
Respondents could go back in time to 12 months 10
from the date of disablement. This is a matter
of express statutory enactment in our opinion
giving the section retrospective operation for
that period and for that purpose. The amendment
of the section by substituting "at any time" for
the words "12 months" cannot affect the construc-
tion of the section. ‘he words "at any time"
are therefore still necessarily retrospective in
the same gense. To construe the sectlion other-
wise would be  to render the section nugatory, 20
in most cases, for some years to come, and . so
destroy the obvious purpose of the legislature
which was to remedy by statute forthwith and not
at some future time, what it considered to be an
existing soclal injustice.™

"This Board agrees with that statement and it
follows that the Respondent!s liability is to be
determined under Act 5601, The Board holds that
the effect of Dr. Grice's certificate and the :
admissions made 1s to create liability in the 30
Respondent. :

Mre. Harris for the Respondent further argued
that there could be no liability in the Respondent
as the failure of the Applicant to work for 12
months prior to the date of the certificate made
the quantum provisions contained in the clauses
appended to Section 9 inapplicable. This argu-
ment overlooks Section 18 which in a case of
industrial disease provides that "the amount of
compensation shall be calculated with reference 40
to the earnings of the worker while at work under
the employer from whom the compensation is
recoverable" which employer in this case is the
Respondent. Quite apart from Section 18 the
Board in a case where Section 9 could not be
applied would attempt to achieve the broad pur-
poses of the Act in accordance with the Judgment
of Halsbury L.C. in LYSONS v. ANDREW KNOWLES &
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SONS LIMITED 1901 A.C. 79 at page 85 Uis Lordship
states: "The first thing, I +think, one has to
do is to apply one'!s mind to what is the sub-
stantive intention and neaning of this statute.
Does it menn that cvery workman, whoever is
omploycd in onc or the prescribed trades, shall
be (subject vo ceortnin conditions not relevent
to the matter now wder debate) entitled to com-
pensation? Or docs it mean that only workmen
shall be entitled to compensation in respcet of
whom it is poscsible to say that the periods of
their cmployment end the mode in which they are
paid will render it possible to establish an
average weekly pavment, so that anybody who comes
outside that categovy is not antitled to any
compensation at 2117 My lords, for my own part
I cannot entertain a doubt that the Legislature
did mean that every workman in the prescribed
trades should be entitled to compensation, and I
think that is the language which one would :
naturally expect to have besn used by the Legis-
lature if that was the meaning of the enactment"
and at page 85 he further states: "Well, my

Lords, for my own part, if I came to the conclusion

that there hadbeen no mode by which the quantum
should be fixed in the Schedule, I should still
be of opinion that there was no repealing of the
right which nad been Tirst granted, but that, by
arbitration or somec other meens which I think
would be quite within the powers of the Act, the
compensation should be ascertained; because I do
not look upon thc provision made in respect of
the compensation as one which, either in language

or in the intention of the Legislature, was meant

to cut dowvn and override the primary right given
to every workman to compensation, but I regard it
as a mode of ascertaining what the quantum was to
be."

The Respondent further submitted, and Mr.
Harris stressed this argument, that until the
Applicant formed an intention to work there was
no incapacity which could@ be compensated. At
the most, he contended, the Board should make a
declaration of liability against +the Respondent.
This submission was made with reference to the
evidence of the Applicant that she had left’ the

employment of the Respondent to get married, which

she had done, and she had no present intention of
working. Mr. Griffiths for the Applicant argued
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Herring, C.J.-
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1958.

12.

that Section 12(1) applied independently  for her
present intention not to seek employment, an
intention which could change overnight. It is
true that the provisions of the Act are primarily
intended for the compensation of persons who are
in fact workers at the date of incapacity. How-
ever, in the VICTORIA INSURAICE COMPANY CASE Lord
Wrenbury at page 358 of the report makes it clear
that the certificate of disablement provisions
apply to a person unemployed at the date of the
certificate. The Scottish Cuse of KEARY v
RUSSELL LTD. (1915 S.C. 1.672) is to the same
effect. In the view of the Board the domestic
cause of the Applicant!s present unemployment

does not disentitle ner to an award and her case
is clearly not one for a dcclaration of liability.
The Board proposes to arnly Section 18 in awarding
compensation. Her wage with the Respondent was
2626 Do The Respondent admits that she has
been totally incapacitated for two years prior to
the application. On the evidence, the Board is
umable to award any sum on the haslis of partial
incapacity. The Board therefore awards £218.8.-,
being 104 weeks atv £2.2.~ and Tuture weekly pay-
ments at the rate of £2.2.- per week. It awards
the full amount of medical expenses, viz. £60.17.6.

Lward costs on Scale "D"., Certify for DIr.
Grice approovriate items under Rule 60 and certi-
fying fee for Dr. Grice.

2lst February, 1957.

NWo. 6 - REASONS FOR JUDGMENT

(2) Their Honours The Chief Justice (Sir Edmund
Herring) and Mr. Justice Smith

Delivered 21lst March 1953

This is a case stated for the determination of the
Full Court by the Workers! Compensation Board
under Section 56 (a) of the Workers! Compensation
Let 1951 in proceedings brought by Iris Doreen
Nesh as Applicant against Sunshine Porcelain
Potteries Pty. Ltd. as Respondent.

From the Case, the following facts appeared
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ag cither admitted by consent of the parties or
found on the cevidence by ‘the Board:-

(2)

(b)

(e)

(a)

(e)

(£)

Between the years 1931 and 1938 the 4Appli-
cant worlkor was employed by the Rogpondcnt
a8 an insucabor clerier. Ole Vas apout Ly
years of age whon her employment began.

The Applicant marwvied in December 1937 and
ceased to work for the Respondent in May
1938. since that time she had been sup-
ported by her husband.

t no time since she ceased to work for the
Responrdent has she worked for wages and at
the time of hearing of this application she
had no intention of ageln taklné up any
cmploynment. At the date of the hearing she
had two children wnder the age of 16 years
and was fully engnged in the domestic dubies
involved in being a housewife.

During her employment with the Respondent she
was exposed tc dust containing silica and as
a result of this exposure she developed the
disease of silicosis although it was not
known to her nor manifested by any signs of
symptomns until within the last few years.

The first symptom noticed by her was breath-
lessness from about 1950 onwards.

On the 20th day of December 1955 Dr. K. J.
Grice certified that the Applicant was dis-
abled from earning full wages by reason of
silicosis. It was admnitted by the Respon-
dent that the Apvlicant had been physically
totally disabled for work by reason of the
disease for the last 24 months preceding
the date of hearing. By reason of the
disecasc the Applicant hes incurred cxpenses
Tor medical treatment since 1953, and she
was in Fairfield Hospital for about a month
in 1956.

No notice of injury nor claim for compensa-
tion was given or made before the 5th January
1956 and.the Respondent employer has not paild
any sums by way of compensatlon.

By application dated 9th Fabruary 1956 the

Applicant claimed compensation in respect of the
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14- .

disease of silicosis from the Respondent. On the
Tth February 1957 the apnlication came on for
hearing before the Board and on the 2lst February
1957 the Board made an award in favour of the
Applicant.

The case stated submitted the following gues-
tion of law for the opinilon of vhe Full Courtv:-

"Whether upon its findings of fact the Board
was Justified in law in rmalking the said
aviard or any and wihnt part of it."

The main question argued belore the Court

was whether the Board was xight in deciding that
the applicant was entitled to compensation from
the respondent in respect of the silicosis which
she contracted whilst emploved by and working for
the respondent duiing the vears 1931 to 1938 in

an employment to the nature of which the silicosis
is due. :

Now before the Workers'! Compensation Act 1946
(IT0.5128) came into force on the lst September,
1946, silicosis was not a compensable disease, SO
Tar as Workers! compensation in Victoria was con-
cerned. Up till this time compensation in res-
pect of disease was only payable under the Acts
in respect of cerftaln diseases set out in a
Schedule and silicosis was not one of those dis-
eases.,

" Act No.5128 made at least two fundamental
changes in the legislation. In the first place,
Section 5 of the Principal Act of 1928 was zmended,
so that a worker's employer became liable to pay
compensation if in any employment personal injury
by accident arising out of or in thes course of the
employment is caused to the worker. Hitherto the
word "and" had been used, so that & worker in
order to succeed had to show that the injury com-
plained of arose not only out of, but also in the
course of, the employment. In cases to which Act
No., 5128 applies, it is sufficient for the worker
to prove that the injury arose out of the employ-
ment, that is to say was caused by it, without
showing that it arose in the course of it, and
vice versa. This is a most far-reaching amend-
ment, as was emphasised by Mr. Phillips, who
appeared for the applicant before us.
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The seccond fundnmentsl change was that all
industrial diseases Leocame compensablce. This
result was achisvced by the introduction of a new
Section 13 irto tlhe Principal Act by Section 8(1.).

he new Scetion 1o providea :-
Where -

(a) o medical practitioner certifies that a
worker is suffeving from a diseasc and is thereby
disabled from coaming tfuwll wages at the work at
which he was empioyed; or

(b) the death of a worker is caused by any
disease - ana the diszase is due to the nature
of any employment in which the worker was employed
at any time prior to the date of the disablement,
then subject to the provisions hereinafter con-
tained the worker or his dependants shall be
entitled to compensation undexr this Act as if the
disease were a personal injury arising out of or
in the course oi that employment and the disable-
ment shall be treated as the happening of the
accldent.”

The new section not only departed from the
old in removing thce limitation of its operation
to the scheduled industrial diseases, it also
made another naterial zlteration. Thus in the
old section the applicant had to show that "the
disease is due to the nature of any employment in
which the worker was employed within the twelve

nonths previous to the date of the disablement."

This period the new section enlarged to "at any
time prior to the date of the disablement." Is
was these words "at any time" that the Board
relied upon to make an award in favour of the
applicant in this case. They were also relied
upor before us and it was said by Mr. Phillips
that the language of the new Section 18 fitted
exactly the case of his client and that she was
consegquently entitled to rely upon it.

Por the employer, Mr. IMenhennitt on the other
hand contended that to treat the -section as
applying to the case of the applicant in all the
circumstances would be. to give to the section a
retroactive operation. He relied upon the
general rule of construction "that where a statute
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is passed altering the law, unless the language

is expressly to the contrary, it is to be taken

a8 intended to apply to o state of facts coming
into existence after the Act." (per Cockburn,
C.J. in R. v. Ipswich Union 2 Q.B.D. 269 at p.270).
The language cf the new Section 18, he maintained,
sald nothing "expressly to the contrary." The
words "at any time" relied upon by Mr. Phillips
were not ian his submission directed To this point
at all. With this submission, we agree. They
were introduced so as to lighten the burden
resting upon an applicant under the Scction.

Under the scction as it stocd an applicant might
fail because he had 1ot »een employed, in whet

may be termed a relevent employmont for the
disease he had contracted, within twelve months
previous to the date of the disablement. Thais
limitation of time might well vroduce grave in-
justice and it was to obviate it That the words
"2t any time" were introduccd. They cannot be
sald however 0 have been dirccted at the general
rule enunciated by Cockburn C.J. nor "expressly"
introduced to excluds its opcravion. This, how-
ever, leaves open the questicn whether the circum-
stances that the section requires that the disease
should be one due to the nature of a past employ-
ment involves that working in that employment is
part of the "state of facts" to which the rule
relates.

The rule was applied by the High Court in

- British Broken Hill Proprictary Coy. Ltd. v.

Simmons 30 C.L.R. 102, Kraljevich v. Lakc View
and Star Ltd. 70 CLR 647 and Maxwell v. Murphy

96 C.L.R. 261. The first of these cases had to
do with an amendment of the Workmen's Compensa-
tion Act 1916 of New South Wales, which extended
the meaning of the word "Workman" and increased
the meximum of compensation. The Court held
unanimously that one who is a "workman" within
Section 5, which corresponds with Section 5 of
the Victorian Act, only because of the extended
meaning given to that word by the amending Act,
can take no benefit under the Scetion, unless
with respect to injury sustained alfter the passing
of the amending Act. The maejority held that the
increased maximum was applicable only in case of
an injury sustained after the passing of the
eamending Act.

The second of these cases had to do with an
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amendment of the Workers! Compensation Act 1912
to 1941 of Western Austrnlia. The amending Act
altered the method of ascessment of compensation
80 as to increasc hhe lump sum bto which o worker
was entitlaa by wey of redemptbion. It was held
that the amendmeont ¢id not apply Lo a casc in

vhich the accident in reespect of which weekly

payments vwere veing nade had occurred before the

“date of the amenament.

Now an opnlicant, who sought compensation on
the basis of such on anending Act, had to prove,
in addition %o the injury which he had sustained
after the passing of such amending Act, that he
had had wn erplojuent that came under such amending
Act. Scetion 5, both before and after the
emendmnent of 1946, is explicit; it says "in any
cmployment" znd then goes on to provide that the
vorkerts employer shall be liable $o pay compensa-
tion in the circumsveances set out. The applicant
makes his claim as & "Vorker", a person "wno has
entered into or works under a contract of service
-—— with an omplorer", and he makes it upon his
enployer. The words "has entered into" bring in
a "Worker" whose contract was entered into before
the commencenient of the relevant legislation, but
only if it is then a subsisting contract.

An applicant under the new Section 5 of 1946
therefore hag to show an employment that that -
Section can properly recognize, that is 1o say,
an emplorymens that subsists after the amending Act
came into foxrce. The new section looks forward
not only to an injury that will be sustained after
the amending Act comes into force, but also to an

employment that will be current thereafter; and

that is so even if the connection relied on between
the injury and the employmen®t is merely causal and
not temporal. To hold otherwise would be contrary
to the general rule stated by Cockburn C.d. and
referred to above.

‘When ona passes to the new Section 18 intro-
duced by the same Act of 1946 similar considera-
tions apply in at least one important respect,
despite the differences that necessarily arise
between injuries by accident and disablements by
disease, and despite difficulities that necessarily
follow from the attempt the legislature has made
to fit compensation in respect of industrial
diseases into the scheme it adopted to deal with
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injuries by accident. These differences and
difficulties have given rise to some difference

of opinion in the Courts which are difficult to
resolve. Sece for example Kecry v. Russell 1915

S.C. 672; Victoria Insursnce Cov. v. Junction

North Broken Hill (1925) A.C. 354:; Blatchford

v. Stadden (1927) A.C. 4613 Ebterback v. Cormnill
(1932) 1 X.B. 40l; Bridges v. New Rock Collieries

101 L.J. K.B. 557; Richards v. Cosker (1937) A.C. :
304; Eaton v. George Wimpey (1930) 1 K.B. 353, 10
and Mayer and Sherratt v. Co-oprrative Insurance
Society Ltd. (1939) 1 K.3B. 02l.

For the present purposes, however, it is
sufficient to say that the legislative scheme is
to confer a right to compensation in respect of
industrial diseases upon "a worker" or "his
dependants" by treating the disease as if it had
been a personal injury by accident so as to come
under Section 5. An applicant who seeks to come
under the new Section 18 must show, therefore, 20
just as one who seeks to come under Section 5,
nmust do, that he was employed in an employment
after the section he relies on came in force.
If the only employment that he has engaged in is
one that came to an end before that time, then he
cannot bring himself within the section. To allow
him to do so would be to give the section a retro-
active operation in his favour in defiance of the
rule of construction to which reference has been o
made. : : 30

True it is that a "worker" applying in res-
pect of an industrial disease need not be in
employment at the date of disablement but is able
to refer back to past employments for the purpose
of establishing a claim to recover compensation:
see Keary v. Russell (supra); Victoria Insurance
Coy. v. Junction North Broken Hill (supra);
Williams v. Metropolitan Coal Co. 76 C.L.R. 431.
But this was essential if a "worker" was to be
given adequate protection in respect of a disease 40
whose onset might take some considerable period.
When it finally began to disable him, it might
well be that the employment in which the diseasec
was contracted had come to an end and that he
was out of employment. To obviate this diffi-
culty the legislature made it sufficient to show
that at some time before his disablement or death
he had been engaged in an employment, to the
nature of which his disease was due. It is a




10

20

30

40

50

19.

very dilfcerent prodvlewm, however, to determine to
vhat "workers" the old Scebion 18 should be held
to npply, on the one hund, and to wihat the new on
the other. Phis Latter problem has to be solved,
in our opinlon, in accordance with the gencral
rule o construclion to which we have referred,
by wnolding thet tihie now sectiion does not apply

to any "worlker" who caimol be shown o have had
an cmploymcens subsisting at. the time when tho new
section came into force or at some time there-
after.

Mr. Phillips placed great reliance upon the
decision of the High Court in George Hudson Ltd.
v. The Australizn Timber Workers®! Union 32 C.L.R.
413 and especially upon the judgment of EHiggins
d. Thal, learmed Judge, however, began what he
had to say on the subject of "the well known
presunption against treating a statute as retro-
snective" by saying on p.446:~ "It is, of course,
a mere presunpiion, which must yield to express
words. But, in wmy opinion, it is an abuse of
langungze to call She amending Act of 1921 retro-
spective if 1t merely imposes a future duty on
existing persons as to exlsting asgrecments". It
is clear from this statement that His Honour was
not considering a case like the present, where it
is sought to construe legislation as conferring
future rights on existing persons who have not
ansvered a description in the legislation at any
time sincc it was passed, =and merely because they
used o answer that description during the exis-
tence of agrecments of service that came to an
end earlier. '

The case of Williasmson ve. The Insurance
Commissioner 33 Q.J.P. 106, though very shortly

reported, appears to support the view put. The
" case of Bridges v. New Rock Collieries Co. (supra.)

may be thougnt to suggest a contrary view, but
that decision may be distinguished by reason of
the terms of the scheme and amendment which were
there in question. What we have said is, in our
view, gsufficient to dispose of the present casej
and in saying that we do not overlook the fact
that by Scction 20 of the Act of 1928, as amended
by the 1946 Act, it was provided that the com-
pensation should be recoverable from the employer
who last employed the worker prior to the date

of disablement in the employment to the nature of
which the diseasc was due. We think 1t un-
necessary for this Court to determine whether, by
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reason of that provision, the opplicant was bound
to show, not only that she was a "worker" under
some subsisting contract of eaplecvment after tThe
commencement of the new Secvion 18, but also that
after such commenccment she was enployed by the
respondent in employment of the class vo the
nature of which the disease is due. '

Since this casec was argued we have found that
the Full Court of New South Wales has held, by a
majority decision, that uwnder 3v'.e corresponding 10
legislation of that State the further bvurden to
which we have just referred does rest upon an
applicant; see Bellanbi Coal Co. Ltd. v. Clark
53 'S.R. N.S.W. 440. But as we have not had the
advantage c¢f hearing argument upon the reasons
for judgment in that case, we think it preferable
to refrain from expressing any concluded opinion
upon the point. There is one- aspect, however,
of the reasons given in that case to which we
think it necessary to refer. 20

All three members of the Imll Court of New
South Wales were, we think, in agreement upon one
matter relating to the effect of the words in
the legislation in that State corresponding with
the words "the disablement shall be treated as
the happening of the accident" at the end of our
Section 18. They were agreed that the words in
guestion, where they applied, had the effect of
requiring, by implicaticn, that an epplicant o
should be deemed to have been, at the date of 30
disablement, in the cmploy of the employer who
last employed him in employment of the class to
the nature of which the discase was duec. The
majority, however, took the view that this impli-
cation of a notional employmaent ot the date of
disablement did not arise as against an employer
who had ceased to employ the applicant before the
section in question came into force. Owen, dJ.,
who dissented, held that the implication was not
limited in that way. ' 40

. It might be argued that an implication of
the kind described arises under Section 18 of our
1946 Act and creates a notional cmployment as at
the date of disablement. ind it might be urged
that this overcomes the difficulty which, as we
have said, we regard as fatal to the applicant
in the present case, namely, thet she cannot
show that she was a "worker" under a subsisting
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contract of cmployment at any tinme after that
secltion come into force. We are not satisficd,
however, that an implication such as we have
referred to does in foct arise from the language
o btune Victorinn lesglslubion. The view that it
does is not ensy Lo reconcile with obscervations
made in some oif thic casces in the United Kingdom
already citcd which suggest that the concluding
words of Scction 18 operate only in the working
out of a liability the creation of which is to
be establishced independently of, and cannot be
negatived by, those words: compare Keary v.
Russcll (supra): Victoria Insurance Coy's case
supra), nnd Richards v. Gosker (supra). -~ The
New Zealand case of Durling & Alco Ltd. 1943
V.Z2.L.R. 413 is distinguishable because of the
explicit language cf the statute in force therc.
In the circunistances, therefore, we think it
preferable to express no concluded opinion as to
whether the suggested implication does or does
not arise under the Victorian Act. It is suf-
ficlent for us to say that if it does, then we

thinlk that the view of the majority in the Bellambi

casc (supra) should be followed as to the limit to
be imposed upon the operation of the implication;
compare the note in 27, A.L.J. at p.613. The
suggested implication is, therefore, of no assis-
tance to the applicant here to overcome the
difficulty that the respondent has not been a
"worker" at any time since the new Section 18 was
introduced in 1946.

Many other points were raised. MNMr. Menhennitt
for example naintained that the amending Act only
applied to diseases contracted after it came into
force. We express no opinion upon this submission
nor do we think any useful purpose would be served
by discussing the many other intricate and diffi-
cult points that Counsel raised.

We answer the question raised by the case:
Nec, the Board was not justified in law upon its
findings of fact in making the sald Award or any
part of it.
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No.6 ~ JUDGIMENT

(b) His Honour Mr. Justice CGavan Duffy.

The questions raised in this Appeal present
very real difficuliy owing to the nature of the
provisions of Section 8 of the Workers! Compen-
sation Act 1946 under which the award of compen-
sation in favour of the LHespondent to tails Appeal
against the appellent which 1s now the question
was made. It or its predecessor Section 18 of
the Workers?! Compensation hct 1928, was intro- 10
duced into an Act which was otherwlse concerned
with claims by workers for compensation for
injuries by accident arising out of and in the
course of the employment. Sections 18 of the
1928 Act and 8 of the Act of 1946 were directed
to providing for the case of a worker who
suffercd from an industrial disemsse but might
well find it imvossible to give proof that it was
contracted or aggravated in the course of or as '
a result of his employment by any particular 20
employer who had employed him in the industry
which was probably the cause of the disease from
which he suffered.

The schome adopted in Section 8 was to give
a worker the right to compensation on ais pro-
curing a certificate from a medical practitioner
certifying that he was suffering from a discase
and was thereby disabled from earning full wages
at the work et which he was employed and on proof
that the disease was due to the nature of ony 30
employment in which he was cumployed at any time
prior to the date of disablement. 1t was not
required that his employment with any specific
employer was in any way the cause of his disease
(Blatchford v. Staddon & Founds, 1927 A.C. 461,
Smith v. Mann, 47 C.L.R. 426).

Section 8(1) further provided however that
the workers should be entitled to compensation
"as 1if the disease were s personal injury by
accident arising out of or in the course of that 40
employment" and the disablement shculd be treated
as the happening of the accident.

The basis of the claim for compensation therefore
was that one employment or another in the industry
in question was responsible fcor the workers!
disease. As it was no doubt thought necessary
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made 2gninst sone specific individual 2 means was
provided which Viscount Swaner speaks of as
"peruaps rowsr and roeady of cenabling a suffering
worlenan to gel componsaticn from some oile certain
in respecet of a digease contracted at a wholly
uncertain time, (Hlatchford v. Staddon & TFounds
(1927) 4.C. at 459), vy cnacting (Section 20,
Vorkers! Commensation isct 1928) and (Section 18
(2) of the Act of 1946) thal the compensation
should be recoverzhle from the employer who last
employed the worker prior to the date of the dis-
ablement and giving such employer a right to
shift the burden of compensation or share it with
others whno had cmployed the worker in the same
industry.

The Respondent in the prescent appeal claimed
and recovered compensaticn under Section 8 of the
Workerst Compensation Act, 1946, from the Respon-
dent who had been her last employer prior to the
date of her disablement.

She was employed by the Appellant between
1931 and 1938 during which employment she was
exposed to dust containing silica and as a result
of an exposure of this kind she developed
SILICOSIS although it was not known to her or
manifested by any signs or symptoms till many
yvears afterwards. In December 1937 she married
and since then devoted herself to her home and
family, and has not worked for wages in any
employmant and has had no intention of doing so.

On the 20th December 1955 Dr. G.K. Grice
certified that the Respondent was disabled from
earning full wages by reason of SILICOSIS and it
was admitted by the Appellant that she had been
physically totally disabled for work for the last
twenty four months preceding the hearing by the
Board on the 7th February 1957 by reason of
SILICOSIS.

The Workers! Compensation Act 1946 did not
come into operation till some date after the 27th
May 1946, and the Award of Compensation made by
the Board was attacked before us on the following
grounds.

(1) The Respondent was not a "worker" for the
purposes of Section 8 of the Werkers'! Compensation
Act 1946.
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(2) The Respondent evidently hed not been
disabled by her SILICOSIS Trom earning full
wages at the work at which she was employed.

(3) Scection 8 should not be read as having
a retrospective operation =2nd to do so was neces-
sary to make the Appellant lichble to compensate
the Respondent.

(4) The only "worker" entilled to compensa-
tion under Secction 8 was a2 vperson who was working
under a Contract of service of apprenticeship ox 10
otherwise with an employer after the 1946 Act came
into operation or had entered into such a contract
after that date.

I may deal shortly with 1 and 2. As to 1,
this I suppose means that she was not a worker
because she had not been employed at all for
several years.

Worker for the purpose of the 1946 Act is to
be taken as defined in Section 1 at the Workers'!
Compensation hct 1928 as "any person who has 20
entered into or works under a contract of service
of apprenticeship or otherwise with an employer
whether by way of manual labour, clerical work
or otherwise and whether the contract is expressed
or implied in oral or in writing."

That a person who has left his cemployment may
still recover compensation in the character of a
"worker" appears to me clear enough. To hold
otherwise would have the extraordinary result of ‘
depriving the worst cases of any reliefs A man 30
so seriously affected that he cannot continue his
employment and leaves it would be entitled to no
compensation. An applicant must be a "worker" but
only in respect of the injury he has sustained.

He is claiming in hisg character of "worker". It is

not necessary that he should still be employed at

the time he makes his claim. That this is so is
certainly suggested by the fact that in the re-~

ported cases examples are to be found of success-

ful claims by men whe have ceascd being employed. 40
(eegse Lord Atkinson's statement of facUs at pe473
Blatchford v. Staddon and Founds (1927) Ji

- There would scem more apparent justice in the
contention (2) that the respondent was not disabled
from earning full wages at the work in which she
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was cmployed. It is clear certainly that her
disease had nothing to do with her giving up
her employment with the Appellant. However it
must be remembered that she was to be compensated
for being disabled about 1950, according to the
doctorfs certificate, (1946 Act, Section 8 (4)).
It is true that it was found or admitted that at
the time of the hearing on the T7Tth February 1957
she had no intention of again taking up any
cemployment but that would not prevent her
obtaining compensation.

The meaning of "disabled" is to my mind
clear and is not to be confused with "prevented".
A person ig disabled from doing any particular
work if he cannot do it.

For the third proposition there is this to
be said; before the 1946 Act came into operation,
under Scction 18 of the 1928 Act, - a last
employer was only liable to pay compensation in
regpect of certain diseases of which SILICOSIS
was not one, and if the disease was due to the
nature of any employment in which the worker was
employed within twelve months previous to the
date of disablement.
removed by the 1946 Act, and the workers' rights
accordingly increased.

It is a rule of construction that an Act of
Parliament 1s to be read, prima facie, as not
intended to be retrospective.

What may perhaps be called a sub-rule requires

in certain cases a clear indication that an Act

is to have a retrospective operation before it can

be given one.

' Dixon J. (as he then was) said in Kraljevich
v. Lake View and Star Co. 70 C.L.R. at 652, "The
presumptive rule of construction . is against
reading a statute in such a way as to change
accrued rights, the title to which consists in
transactions passed and closed or in facts or
events that have already occurred. In other
words liabilities that are fixed or rights that
have been obtained by the operation of the law
upon facts or events for, or perhaps it should be

said against, which the existing law provided, are

not to be disturbed by a general law governing

These limitations have been
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future rights and liabilities unless the law
intends appears with reasonabls certainty."

Cockburn C.J. gaid in R v. Ipswich Union
2 QeB.D. at 270, "It is a general rule that where
a statute is passed alfering tha law, unless the

‘language is expressly to Tth2 contrery, it is to

be taken as intended to apply to a state cf Tacts
coming into existence after the Act".

Wright J. in re Wilson (1898) 2 Q.B. said
"Perhaps no rule is more firmly established than
this that a retrospective coperation is not to be
given to a statute so as to impair an existing
right or obligation; otherwise than as regards
matter of procedure, unless that effect cannot
be avoided without doing violence to the language
of the enactment. If the enactment is expressed
in language which is fairly cepable of either
interpretation it ought to be construed as pro-
spective only."

Buckley L.J. put the matter thus, "Retro-
spective operation is one matter, interference
with existing righte is another. If an Act
provides that as at a past state the law shall
be taken to have been that which it is not that
Act I understand to be retrospective.”

On the other hand Higgins J. in George Hudson

Ltd. v. The Australian Workers! Union, 32 C.L.R.
said, "In my opinion it is an abuse of language to
call the amending Act of 1921 retrospective if it
merely imposes a future duty on existing persons
as to existing agreements" and Lord Wrenbury in
(1911) 2 K.B. 970, as quoted by Isaacs J. in the
same case said, "The operation of g statute is
correctly said to be retrospective when it enacts
that something which was not the law of a date
anterior to its passing shall be treated as having
been the law at that date. An enactment which
provides that in future the liability to repair
certaln existing pipes shall rest upon certain
persons upon whom it did not rest before is not
retrospective in that sense."

When it comes to applving these principles
to the facts of the present case I feel consider-
able difficulty. There is a good deal to be
said for treating the date of the occurrence of
the disability as the date of the accident and
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to do so is not without authority (sce Scrutton
L.J. in Ellerback Cellicrics Ltd. v. Campbell
Insurance Co., Lord Sumncr in Blatchford v.
Staddon & Founds, 1927, A.C. at 482), where he
gald "the difficulty of proving the date when the
disease was contracted is met by treating the
date of the disablement ns the date of the
happening of the accident". Lord Virenbury in
the same case at p.478 propounded the question
whether the diseasc was the accident or the
agcertainment in a defined way of the fact of
the discase having veen contracted was the
accident and added that on the whole he thought
it must mesn the latter (and see Judgment of
Scrutton L.J. in Ellerback Collieries Ltd. v.
Campbell Insurance Co., (1932) 1 K.B. 401).

Such a construction of course bears an unreal
appearance but the scheme for compensation in
Section 8 is artificial however looked at. Its
whole object is to allow compensation as if for an
injury by accident arising out of or in the course
of the employment against an employer out of or in
the course of whose employment the disease may
never have occurred.

If that construction were the correct one 1
should see no reason why the present Respondent
should not succeed, since for the purpose of her
claim the accident which caused her injury must
be taken to have occurred in 1950, a considerable
time after the 1946 Act came into force, and as a
result the employment by the last employer must be
taken as after the date of that Act.

It is difficult however to so regard the
Section in view of the reasons given by TLord
Wrenbury in delivering the judgment of the Judicial
Committee in Victoria Insurance Co. v. Junction
North Broken Hill M. 1925 A.C. 354, though the
actual decision was not on that point.

However even if Section 8 is not to be read
as introducing by implication a fictitious employ-
ment of the workman by the last employer there is
a good deal to be said for regarding it as a new
provision concerning industrial disease applying

both to ‘those workers who were in the last employer!
service after the 1946 Act came into forcec and those

who were so employed only before that. Section 8
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" of the 1946 Act did not amend Section 18 of the

1628 Act, it repealed it, substituting its own
provisions. |
only before the date of its coming into operation

in an employment, to the nature of which his

disease was due, could recover any compensation
unless the possibility that then existed of doing

so had hardened into an accrued right (Section 6,

Acts Interpretation Act 1928). That such a
worker should have no right to compensation under
either the 1928 or 1946 Act would be an. intention
difficult to -attribute to the legislature especi-
ally in an Act where there were words describing
the necessary employment as being "at any time
prior to the date of the disablement", and it is
obvious that the worker in this case could not
establish any "accrued right" within the neaning
of those words in Section 6. What is nccessary
under Secction 8 of the 1946 Act to recover com-
pensation is the certificate and the proof of

the necessary employment.
by Section 8 for obtaining compensation can only
be effective if obtained after the 1946 Act comes
into operation and the condition that enployment
must be proved is expressed in terms so wide as
in their natural meaning to necessarily cover
employment before 1946.

Again if there is a presumption here that
Section 8 should not be read so as to gain the
present claim for compensation I am of opinion
that there is sufficient to be found in the
Workers! Compensation Act 1946 to rebut such a
presumption. The provision in Section 8 that
what is to be proved is that the disease was due
to the nature of any employment in which the
workexr was employed "at any time" prior to the
date of the disablement is not consistent with
the claim that where the employment was before
1946 the Section must be read as excluding the
claim. The words are plain and I see no reason
for not giving them their natural meaning. In.
addition looking at the Act as a whole it =zppears
that the intention of Parliament was that the
worker having obtained the necessary certificate
and given the proof that Section 8 (1) requires
should be entitled to compensation. Not only
does the sub-section say so but the provisions of
Section 8 (3) underline it. It seems highly
improbable that the legislaturels intention was
that where the last employer had died, perhaps &

After its passing no worker employed

The conditions imposed
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day before the 1946 Act care into operation he
should be entitled to his compensation and if

at a likec time the worker was dismissed or through
illness was compelled to leave his employer!s
scrvice ne should not.

In ~ddition there is another rule of con-
struction that should not be forgotten. As the
Privy Council said in a case, cited by Iscacs J.
in Goorge Hudson Litd. & The Australian Workers!
Union, 32 C.L.R. at 436, the Pieve Superiors
Giovanni Mupueto v. Wylie & Co. L.R. 5 P.C. 482
abt 49z, "the stuatuve being remedial of o grlevVanco
«es. ought according to the general rule applicable
to such statutes o be construed as liable so as
to afford the utmost rclief which the fair meaning
oXf the language will allow". Lord Loreburn L.C.
(speaking at the Workmen's Compensation Act 1897)
said "It is quite true that this Act is a remedial
Act and like all such Acts should be construed
beneficially." It appears to me sufficiently
obvious that Section 8 substituted a new section
for Section 18 of the 1928 Act for the purpose of
removing what was considered a grievance to the
workerg arising from the inadequacy of the latter:
Section, and if the language of Section 8 permits,
and it does more than permit, the Section should
I think be read so as to achieve the obvious
intention of Parliament.

We were referred to a decision of the Full
Court of N.S.W. in Bellambi Coal Co. Ltd. v. Clark
53 S.R. N.S.W. 440 which laid it down that a worker
claiming compensation in respect of an industrial
disease under a N.S.W. Statute in some respects
similar to Section 8 of our Workmen's Compensation
Act 1946, could not succeed unless his employment
with the employer against whom the claim was made
had extended beyond the date at which the Act came
into force, the Chief Justice saying "the rule that
the last employer engaged in a hazardous industry
mist pay compensation resulting from that hazard
entitles a worker to go back as far as 1lst July
1926 but cammot in my view be taken to require the
Court to go beyond that date and impose a liabllity
upon an employee to which he was not by law sub-
ject when the relationship of employer and employee
ceased to exist. That indeed would have the
effect of providing that at a past date the law
was to be taken to have been something which it
was not and would clearly come within that
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particular category of retrospectivity referred

to by Buckley L.J. in West v. vanne (1911) 2 Ch.
at p.l2.

I need hardly say that I would treat any
judgment of that Court with greot respect. It is
perhaps sufficient to say thet some of the reasons
that appear to have weighed with the majority are
abgsent in the present case and the respective
provisions to be considercd were couched in
language which differed the one from the other,
and those differsnces to my mind are important.

In conclusion I may refer to what I have
already sald about the meaning of "worker" and I
can see no reason in the Acts and more especlally
in Section 5 for limiting it to a person who is

~employed by somebody after Section 8 comes into

operation, unless by the operaision of the pre-
sumption against giving the Section retrospective
operation, and as I have sald I do not think such

_presumption should cperate.

Apart from that the only limitation that the
language of Section 5 could call for if it called
for any is that no one is a "worker" except one
who is a ‘'"worker" when he makes his claim and that
does not appear to me to be a proper or reasonable
limitation to place on the word.

As my brother Judges are of a contrary

opinion to that which I have expressed it is un-
‘necessary for me to consider the question whether

the Board acted on a correct principle in com-
puting the amount that was awarded by it.

No.7 - ORDER

THIS CASE STATED by the Workers Compensation Board
dated the seventeenth day of December 1957 at the

request of the Respondent herein coming on for

reading upon the eleventh and twelfth dqys of
February 1958 UPON READING the said Case Stated
AND UPON HEARING Mr. Phillips of Qucen's Counsel
and Mr. Griffith of Counsel for the above-named
Applicant and Mr. Menhennitt of Queen's Counsel
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and IIr. C.W. Harris of Counsel for the above-
naned Respondent THIS COURT DID ORDER that this

Matter stand for Judgment and this Matter stand-
ing Tor Judgment this day accordingly THIS COURT

DOTH ORDER the question submitted in the said
Cace be ansviered:
meking the sald award or any part of it. AND
THIS COURT DOTH FURTHIR ORDER that the award be
set aslde. AND that the Applicant's cogsts of
these proccedings be taxed and when taxed be
paild by the Applicant to the Respondent's
Solicitor.

No. 8 ~ ORDER GRANTING SPECIAL LEAVE TO
APPEAT, 0O THE HIGH COURT OF AUSTRALIA

IN THE HIGH COURT
OF AUSTRALIA

PRINCIPAL REGISTRY )

No. 18 of 1958.

e

I THZ MATTER of the Workers Compensation
Acts of the Svate of Victoria

and

IN THE MATTER of an Application dated the
9th day of February 1956 made to the
Workers Compensation Board in which Iris
Doreen Nash was Applicant and Sunshine
Porcelain Potteries Limited was Respondent

and

IN THE MATTER of a Case Stated therein by
the said Workers Compensation Board on the
17th day of December 1957 for the deter-
mination of the Full Court of the Supreme
Court cf the State of Victorila

and
IN THE MATTER of an order made by the said
Full Court on the 2lst day of March 1958

PENDING IN THE SUPRIME COURT OF THE STATE OF
VICTORIA

The Board was not justified in
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Between:

IRIS DOREEN NASH Applicant

and

SUNSHITE PORCELATN.

POTTERIES LIMITED Respondent

BEFORE THEIR HOWOURS THE CHLER JUSTICE SIR OWEN
DIXON, IR. JUSTICE McTIEuMAN, MR. JUSTICE
FULLAGAR ANND MR, JUSTICE TAYLOR.

THURSDAY THE 15th DAY OF MAY 1958

' UPON APPLICATION made to the Court this day at 10

Melbourne on behalf of the abovenamed Iris

Doreen Nash (hereinafter called "the Applicant")
AND UPON READING the Notice of MMotion herein
dated the 1lth day of April 1958 and the two
several affidavits of Mary Armytage Holdsworth
sworn on the 1lth day of April 1958 and the 8th
day of May 1958 respectively and filed herein and
the exhibite referred to in the last mentioned
affidavit AND UPON HEARING Mr. Gowans of Queen's
Counsel and Mr., Griffith of Counsel for +the 20
Applicant and Mr. Menhennitt of Queen's Counsel
and Mr. C.W. Harris of Counscel for the abovenamed
Respondent THIS COURT DOTH ORDER that special
leave be and the same is hereby granted to the
Applicant to appeal to this Court from the order
of the Full Court of the Supreme Court of the
State of Victoria made on the 2lst day of March
1958 in the abovementioned proceedings. .

BY THE COURT

M. Doherty - 30
PRINCIPAL REGISTRAR




10

20

30

40

33.

No.9 - NOTICE OF APPBAL In the F'ull
Court of the
High Court of
NOTICE CI' APPR.L T0 THE FULL COURT OF THE Australisa
HLGH COuRT OF AUSTRALIA :

No. 9
PURSUANT to an owrder of the Full Court of the Notice of
High Court of Auctralia made on the 15th day of Appeal,

Moy 1953 granting Special Leave t¢ Appeal to the i
sppellant hercin TAKE IIOTICE that the High Court 29th May 1958.
o Australia in full Court will be moved by way

ol appeal ot the Tirst sittings of the Full Court
for hearing Avpeals appointed 4o be heard at
Melbourne after the expiration of six weeks from
the institution of this appeal or so soon there-
after as Counsel may be heard by Counsel on behalf
of the abovenamed Appellant against the whole of
the Order made by the Full Court of the Supreme
Court of Victoria constituted by His Honour the
Chief dJustice Mr. Justice Gavan Duffy and Mr.
Justice Smith on the 21lst day of March 1958 whereby
the said Court answered the question submitted for
its opinion in the case stated by the Workers
Compensation Board 2s to whether upon its findings
the Board was justified in law in making an awargd
gronting the Appellant weekly payments of compen-—
sation for incapacity due to a disease by saying
that the Board was not justified in making the

said Award or any part of it, for an Order that

the said Order of the Tull Court be set aside and
reversed and that in lieu thereof the said question
be answered in the affirmative as to the whole of
the said Award and there be an order restoring

the said Award and for the Appellant's costs 1n

the said application and Case Stated and for such
further Order as nay be thought fit and that the
Respondent be ordered to pay the costs of_ the
Appﬁicant of the application for Special Leave

to appeal and of this Appeal and T! FURTHER
NOTICE that the Appellant intends to appeal from
the whole of the said judgment and that the grounds
upon which the Appellant intends to rely are as
follows: :

(a) That the judgment was wrong in law.

fact that the Appellant. was not employed after

.the coming into operation of the Workers!'

Compensation Act 1946 disentitled her from an
T LAVJa.I"d.' .

(v) That the Court was wroag ih'hdlding_that the
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(¢) That the Court should have held that, atagll
material +times, the Appellant was a worker
for the purposes of Section 18 of the
Workers Compensaticn Act 1928 as enacted by
Section 8 of the Workers Compensation Act
1946 or of Section 12 of the Workers Com-
pensation Act 1951.

(d) That the Court should have held that the
provisions of Section 18.¢f the Workers =
Compensation Act 1923 as cnacted by Section 10
8 of the Workers Compensabtion Act 13946 or
alternatively of Secticn 12 of the Workers
Compensation Act 1951 applied to the Appel-
lant as a person disabled by silicosis.

(e) That the Court should have held that the
Appellant was entitled to be paid weekly
payments of compensation rn and after the
date when she became disabled from earning
full wages.

(f) That the Court should have answered the 20
questicn submitted for its opinion in the
affirmative as to the whole of the said
Award.

DATED the 29th day of May, 1958.

MAURICE BLACKBURN & CO.

Solicitors for the Appellant

No.10 -~ REASONS FOR JUDGMENT

(a) HIS HONOUR THE CHIEF JUSTICE (SIR OWEN DIXON)

The question submitted for our decision by
this appeal is whether a woman who twenty years 30
ago married and on that account relinguished
employment as an insulator cleaner . can now re-
cover worker'ts compensation in conseguence of &
disablement, that did not appear until twelve
years later, arising from silicosis attributable
to her employment. During the intervening
twelve years she was not employed but pursued
her domestic duties. In the year 1955 she obtained
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from a medicel practitioner a certificate that
he had personally exumined her and that he wags
satisfied that che was suffering from silicosis
and was thereby disabled from earning full wages
at the worlk at which she had been cmployed. He
fixed the date of the commencement of the dis—
ablement as sbout 1950, a vagueness which though
understandable muy exceed the latitude allowed
by law.  However, for the purvoses of our
decision we may take it that the disablement
cornienced not later than the closc of the year
1950. What the certificate meant by the state-
ment that she wos disabled from earning full
wages alb the work at which she had been cmployed
is a question the answer to which is not sclf
evidcent. For she had not been employed since
1938, when she gave up her work as an insulator
cleaner. The words, however, are those of the
legislation and doubtless mean in the certificate
whatever they mean in the statute.

In 1938 when she gave up her employment

silicosis was not in Victoria a disease in respect

of which a worker could obtain compensation if he
contracted it as a result of the nature of his
employment and was thereby disabled. At that
time compensation might be obtained in respect
of & limited number only of diseases which were
enumerated in a schedule to the Workers! Compen-—

‘sation Act 1928 as amended in 1935 (No. 3806 and

o. 4360) or which had been added thereto by
lawful authority: see secs. 18 to 25. Silicosis

was not included among the so called "industrial

diseaseg" that were scheduled. But in 1946 this
policy was changed.  The schedule went. Any
disease sufficed so long as it was due to the
nature of any employment in which the worker was
employed at any time prior to the date of dis-
ablement. It had been nscessary that the dis-
ablement should be caused by a scheduled disease
which itself should be due to the nature of an
employment in which the worker had been employed
within the twelve months previous to the date of
disablement. But the limitation of time went as
well as the limitation of the description of
disease. This was all accomplished by the
Workers' Compensation Act 1946 (No. 5728) (Vic.).
Thet Act also provided a definition of the word
disease. It is to include any physical or

mental ailment disorder defect or morbld condition

whether of sudden or gradual development and it
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is to include also the aggravation acceleration or

recurrence of any pre-existing disease as aforesaid.

The law of workers?! compensation in Victoria under-
went a consolidation in 1951; in 1953 the consoli--
dation in its turn underwent amendments. A not
immaterial amendment took ocut the words "by acci-
dent" and the like, so that the basal idea was no
longer "injury by accident arising out of or in
the course of the employment" but "injury arising
out of or in the course of the employment". The
alternative "or'" had been substituted for the con-
junetive "and" in that momentous phrase in 1946.
The word “injury" had already received a wide
definition. In this legislation it means any
physical or mental injury or disease and includes
the aggravation acceleration or recurrence of any
pre—existing injury or disease as aforesaid. In
the case before us the medical certificate was
given after the Act of 1951 had commenced and for
that matter after the Act of 1953 had come into
force; but the certificate fixed a date of dis-
ablement before the Act of 1951 came into opera-
tion and after the commencement of the Act of
1946. The Act of 1951 contains provision the
object of which is plainly to prevent the consoli-
dation prejudicing prospective rights which had
not yet accrued. Its purpose is to carry over
from the application, whether -actual or inchoate
or contingent, of the Acts repealed and consoli-
dated into the operation of the consolidated Act

all facts matters and things which might give rise

1o rights and liabilities under the legislation.
The provision is to be found in sec. 2. In spite
of the elusiveness of the somewhat indefinite

and not entirely self consistent form the provision
takes it makes it possible to adopt for the purpose
of the present case the convenient course of
treating the consolidated provisions of the Act of
1951 as applicable so far as the events of this
case occurred after lst September 1946 when the

Act of 1946 (No. 5128) came into force. The
material provisions do not differ except in the

way the sectlons are numbered. Further, it will
make for clearness and will not affect the consi-
deration of the case i1f the text is read as amended
by the Act of 1953 (No. 5676) which came into

force on lst June 1953, that is to say, before the
medical certificate was given.

The most material provision is contained in
sec. 12(1) of the Act of 1951. As it now reads it
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provides that where (a) a medical practitioner
certifices that a worker ig suffering from a disease
and is thereby disabled from earning full wages at
the work at which he was employed; or (b) the
death of a woriter is caused by any disease - and
the discase is due o the nature of any cmployment
in which the worker was employed at any time prior
to the date of disablemenwv, then subject to the
provisions thereinafter contained, the worker or
his dependants shall be entitled to compensation
under "this" Act (scil. the consolidated Act) as
1f the disease wvieie a personal injury arising out
of or in the course of that employment and the
disablement shall be treated as the happening of
the 1njury. '

The provision states conditions on the fulfil-
ment of which a right to compensation arises. The
question in the present case appears to me to
depend entirely on the meaning of the conditions
and they, I think, are all stated in the earlier
part of the subsection ending with the words '"shall
be entitled to compensation". Nothing which follows
appears to me to state in terms or to imply any
further condition or to state or imply any limita~
tion of the meaning of what has preceded i%t. In
seeking to determine the application to a case like
this of such & provision it is desirable to begin
by putting aside those features which are "accidental
to the case and camnot or ought not to weigh in
adopting an interpretation of the material part of
the enactment. Such a course makes it possible to
see more clearly the problem of interpretation that
is involved. For example, twelve years may seem
a long time between the cessation of work to the
incidents of which a disease may be traced and a
disablement. But the problem of interpretation
would be the same if the employment had ceased on 31st
August 1946 and the date of disablement had been
2nd September 1946. Again, the fact should be put
aside that it is marriage that counts for the
applicant for compensation possessing no trade or
employment and that it is twelve years since she
had one. The interpretaticn of the provisions
must be the same whatever may have been the reason
of the applicant!s ceasing to work for wages and
however short or long the time. ) ' '

Now it is as well to begin the discussion of
the terms of sec. 12(1l) by justifying the assertion
that all depends on the conditions expressed down to
the words declaring that when the conditions are
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fulfilled the worker or his dependants '"shall be
entitled to compensation" and that nothing can be
found in the words that follow which can control
or limit the conditions. The hypothesis expressed

in the words beginning "as 1f" involves no reference

to a matter of fact until you get to the words
"that employment". Certainly "that employment!
seems to refer to an employment susceptivle of
identification. But otherwise you are sinmply to
suppose an injury and to suppose that it arose out
of or perhaps in the course of 1he employment
referred to and you are to do so in order to give
effect to a right conferred upon the disabled wor-
ker or the dependants of the deceased worker to
compensation under this Act. You are told that
the disablement is to be treated as the happening
of the injury. The date of the injury is that
given by the medical certificate or, if the prac-
titioner cannot certify a date, it is to be the
date on which the certificate is given. If the
death of the worker has occurred and he has
obtained no certificate before dying, the date of
his death is taken as the date of his disablement,
(see sec. 20). The provisions (scil. sges. 41,
42 and 43) relating to notice of the injury apply
(sec. 15) and that is one reason for treating the
disablement as the happening of the injury. Of
course the direction that the worker shall be
entitled to compensation as if the disease by
which he is disabled were a personal injury
arising etc. refers to the basal provision for
compensation. That is sec. 5 which says that if
in any employment personal injury arising out of
or in the course of the employment is caused to a
worker his employer shall subject as thereinafter
mentioned be liable to pay compensation in accord-
ance with the provisions of the Act. It will be
noticed that unlike sec. 12(1), which speaks of
the workert!s right to compensation ("shall be
entitled to compensation"), sec. 5 is expressed in
terms of the employer!s liability to pay compensa-
tion. It may perhaps seem a point of little sig-
nificance. But in a matter where rules of con-
struction are invoked to limit the application of
express words so thav they will not apply to

- events, if any, that have already occurred it is

not unimportant to notice that the legislaturets
concern is with conferring a right to compensation
rather than with imposing a liability or duty.

As will appear, the selection of a person to bear
the burden which the creation of the right to
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compensabion necessarily creates is another, but a
sccondary, matter. By directing that the worker
disabled by a diseasc "shall be entitled to com-
pensation under this Act as if", etc., secc. 12(1)
confers on that worker a title to compensation
which is conclusive. It puts him conclusively in
cxactly the same position for that purpose as he
would occupy if he acquired a right to compensation
"under this Act" by suffering a personal injury
arising out of or in the course of "that employment'.
If it be open to do so one would venture to think
that for the same purpose it is to be considered
that the injury happened at the date fixed for the
disablcment. Once you have fixed the employment
to which the words "that employment" referred, all
that remains is to werk out the compensation.

Cases of death could give no difficulty: the com-
pensation would be calculated under cl. 1(1) (a) of
the clauses appended to sec. 9. Many difficulties
may be imagined in ascertaining the compensation
for total or partial incapacity in a case of dis-
ablement by industrial disease where the worker has
relinquished working for wages: to discuss them
would not assist in reaching a solution of this
case. But two things must be borne in mind. The
first is that in ascertaining "average weekly
earnings" cl. 4(v) provides a last resort unlikely
to fail. Thus the missing factor for applying the
second limb of para. (ii) of cl. 1(1) (b) will be
supplied. The second is that it is well settled
that 2 right to compensation conferred by the Act
is not to be restricted or denied because of
difficulties in fitting the clauses relating to

the computation of compensation to the circumstances
of his case: ILysons v. Andrew Knowles & Son 1901
A.C. 79; Ball v. Hunt 1912 A.C. 496 at p.500;

King ve. Port of London Authority 1920 A.C. 1 at pp.
11 and 238; McCann v. Scottish Co-operative Laundry
1936 1 All E.R. 475 at p. 478. There is, however,
one not unimportant principle laid down by sec. 18
in relation to the computation, namely, that the
amount of compensation shall be calculated with
reference to the earnings of the worker while at
work under the employer from whom the compensation
is recoverable. That provision ferms one of the
sections which govern the ascertainment of the
persen who is to pay the compensation. They provide
a plan or scheme for saddling a particular employer
or particular employers with liability to meet the
compensation to which, once the prescribed condi-
tions are fulfilled, the worker becomes entitled.
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These provisions are of ccurse an essential part
of the legislature's measures for conferring upon
workers a right to recover compensation fcor in-
dustrial disease. But, as it appears to me, it
would be a mistake to take these liability pro-
visions as a guide for determining the scope and
application of the right to compensation which the
Act confers. A study of them seems to me to show
that in truth legislative policy and principle were
conceived from the opposite point of view. The
primary thing was to prescribe the conditions the
fulfilment or occurrence of which entitled the
worker to compensation foir injury arising from
industrial disease. The question of allocating
the burden came next. I say this because I do
not think that considerations affecting liability
can govern the question whether a worker whose
disablement arises after lst September 1946 from
causes existing before that date falls within the
operation of the provisions commencing on that
date and the further question whether the employ-
ment must then subsist.  This really becomes
sufficiently clear when the character of the
provisions for fixing liability upon employers is
considered. In the first place the worker is to
resort to the employer who last before the date of
disablement employed him in the employment to the
nature of which the disease was due: sec. 14.
This does not mean that the disease must in fact
be contracted in the employment of that employer.
It is enough that the disease is incidental to
that class of employment. "If the disease is
incidental to that class of employment so that it
can be attributed to service therein, then he is
t¢ be compensated, as if something could be proved,
which ex hypothesi may not be proved - namely, as
if an accident had arisen out of and in the course
of that employment under a particular employer and
at a particular time and had been proved to have so
arisen. The difficulty of proving the date when
the disease was contracted is met by treating the
date of the disablement as the date of the
happening of the accident. - This is in favour of
the workman. The employer, per contra, gets the
provigion that the proof of the disease is to be
given by the certificate of the certifying surgeon,
and if the surgeon cannot determine when the dis-
ease was contracted, the date of his certificate
is to be taken as arbitrarily fixing the time of
that event. If the suggested limitation of the
relevancy of the last employer were adopted, the

10

20

30

40

50



10

20

30

40

50

41.

anomalous result would be that the date of the
accident would be fixcd, but its connection with
the cmployment, then or last previously subsisting,
viould be at large, and the workman's difficulties,
arising in any case from the gradual appearance of
the symptoms of his discase, would be aggravated
by his being tied to a date for the accident,

which might be long after the time when the

digease was really contracted." per Lord Sumner,
Blatchford v. Staddon 1927 A.C. 461 at p. 470.

As Lord Sumner soid: "The paternal benevolence of
the Legislature towards workmen is well known, and
if the price of that benevolence is paid by the
last employer, who thus had to bear others! burdens,
that is nothing new in this kind of legislation,
nor is it done to an extent that need surprise any
one who has fully digested the position in which
the Act of 1897 had alrecady placedemployers.”

1927 A.C. at p.469. But by a proviso the worker
is required to furnish to the employer upon whom

he claims information of what other people employed
him in the same kind of employment. The last
employer may join any previous employer as a party
in any proceedings for the recovery of compensation
and 1f it is proved that the disease was in fact
contracted in his employment the compensation is

to be recoverable frum that employer. If the
discase be of such a nature as to be contracted by
a gradual process, employers who prior to the date

- of disablement employed the worker in the employment

to the nature of which the disease was due are made
liable for contribution to the employer from whom
the compensation is recoverable. All this is
effected by sec. 14 and its provisoes. As it seems
to me it can be of no importance that the actual
contraction of the disecase may be shewn to have
begun in an employment before lst September 1946.

In Miller v. J.W. Handley Pty. Itd. (1948) 2
Workers Compensation Decisions (Vict.) 134, com-
pensation was awarded o0 a nursing sister who was
shewn to have contracted pulmonary tuberculosis in
January 1946. This was discovered in May 1948
when apparently she obtained a certificate of dis-
ablement. She was then still in the employment to
the nature of which the disease was due. She
recovered compensation from the last employer. The
case differs, of course, from the present in the
fact that when the Act commenced on lst September
1946 the worker was still employed in the employment
to the nature of which the disease was due. But in
a judgment which I find convincing Judge Gamble,
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who was Chairman of the Board, shewed that the
fact that the disease was contracted before the
commencement of the Act of 1946 could not matter.
"When it is borne in mind" said his Honour, "that
under sec. 12 primary liapility is placed upon the
last employer in thet particular kind of employvment
just because he is the last such employer, it is
clear that the actual date of the contraction of
the disease is as between the worker and the
employer wholly irrelevant." 2 W.C.D. (Vic.)

at p. 139. In & later passage the learned judge
pointed out how absurd it would be having regard
to the history of the provision to limit the
operation of the words "at any time" in the phrase
"in which the worker was employved at any time prior
to the date of disablement." "In its original
form section '12!' of the Act limited the period
over which the respondent or respondents could go
back in time tc 12 months from the date of dis-
ablement. This is a matter of express statutory
enactment in our opinion gliving the sectiion retro-
spective operation for that period and for that
The amendment of the section by substi-
tuting 'at any time! for the words '12 months!
cannot affect the construction of the section.

The words ‘'at any time! are therefore still
necessarily retrospective in the same sense." It
must of course be conceded that when as sec. 18

in the Workers Compensation Act 1914 (Vic.) the
original provision including the words “employed
within the twelve months previous to date of
Cisablement" was enacted it might have been a
guestion whether these words were to be limited by
construction by applying a presumption against
retrospective operation, limited for example to
workers who were employed at the date when the Act
commenced. I should not myself have thought that
the words ought to have been so construed or that
such a construction accorded with the real inten-
it is for that reason
that I cite the foregoing passage. The learned
judge proceeds: "Purther as the liability of the
last employer is determined independently of the
date of the acquisition of the disease, the effect
of the argument advanced by the respondents would
be to deny to the last employer his essentiagl
right under the scheme to transfer or share the
ligbility by establishing that the disease was in
fact contracted in some other prior employment if
that prior employment ceased before September 1,
1946 - even one day before. The amendment of the
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poriod '12 months! to the unlimited 'at any time?
was clcarly intended to be an amendment enlarging
the scope of the section not restricting it."

In the same judgnent the meaning and effect
of the judgment of the Privy Council in Victoria
Insurance Co. v. Junctilon North Broken Hill 1925
A.Cy 354 aflirming the Suprene Court 24 S.R. NeS.W.
160,  was explained and the contention that the
decision bore on such a case as the present was
disposed of. There is a paragraph (the third on
p.138 of 2 W.C.D. Vic.) in which there is some
confusion between Lord Wrenbury's position as only
one Lord of Appeal of five in Blatchford v. Staddon
1927 A.C. 461 and his position of responsibility
for the judgment or the judicial cormittee in the
case of the Victoria Insurance Co. But otherwise
I am content to accept the explanation of the pas-
sages (2 W.CeD. Vic. pp. 136-139) which the present
respondent relied upon in that authority. But in
any case I do not think that they affect the real
question in this case. .

The essential difficulty of the present case
appears to me to arise not from the matters to
which I have referred but from the somewhat elusive
references under one form of expression or another
to the fact of employment. Is it right to under-
stand these references as meaning that the worker
must have been employed since the commencement of
the Act on 1lst September 1946 in an employment to
the nature of which the disease was due? TFor the
purpose it is perhaps ecnough to begin with the
citation of a provision not directly relevant. It
is sece. 13 which provides that if it is proved
that the worker has at the time of entering "the
employment" wilfully and falsely represented himself
in writing as not having previously suffered from
the disease compensation shall not be payable. To
what employment do ‘the words "the employment" refer?
The answer plainly nust be the employment of the
worker with the employer from whom the compensation
would (but for sec. 13) be recoverable. When you
turn again to sec. 14 you find that primarily he
is the employer who employed the worker prior to
the date of disablement in an employment of the
required kind. Must ‘he have employed the worker
after lst September 1946 when the amending Act com-
menced? The first thing tole noticed in sec. 12(1)
is that the medical practitioner must certify that
the worker is disabled from earning full wages at
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the work at which he was employed. Plainly the
date of disablement fixed by or in consequence of
the certificate must be after the commencement of
the amending Act of 1946, For sonme time it
appeared to me that perhaps in those words an
implication was to be found that at the time when
the disablement arose the worker either was emp-
loyed at some work or would have been employed

but for the disablement. In other words sec.
12(1) might perhaps be taken to contemplate a
medical certificate of an existing disability for
work or employment in or about which the worker
had an existing concern at the time of the dis-
ablement certified. But so to read the provision
would mean that even in the case ¢f a disease con-
tracted after the amending Act 1946 came into force
which did not meke itself manifest for some time it
would be essential that the worker should be
employed or that except for the disablement or
some accidental circumstance he would be employed.
On the whole the implication does not seem to be
demanded by the words or sufficiently supported by
the context. The argument that the word "worker"
by definition imports some existing employment
cammot be accepted. Throughout the Act this word
is used no doubt to import that the reguired
relationship shall exist at a time when 1t was
material to the specific purpose of a given pro-
vision: but not otherwise or further. And in
sec. 12(1) it is obvious that the status is
material not to the certificate or 1o the actual
time of disablement but to the employment to the
nature of which the disease is duec. As you pro-
ceed in the reading of sec. 12(1) you find that two
references occur to employment which are linked
together so that grammatically they must refer to
the same thing. There is the phrase "any employ-

" ment in which the worker was employed at any time

prior to the date of disablement" and there is the
phrase "arising out of or in the course of that
employment".

It seems to me to be clear enough that the
vords "that employment" refer to the same emplov—
ment as that described as "any employment in which
the worker was employed at any btime prior" etc.
Now that employment cannot be restricted to the
period after lst September 1946, when the amending

_Act commenced, except by placing a2 limitation on

the words "at any time". Yet it seems to me gquite
certain that these very words were inserted to
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extend the time vackwards. The definite retro-
spection of twelve months was deliberately replaced
by vhe unrcestricted "at any time". No rule of
construction reflecving the presumption agninst
imposing liabilitics by reference to an cvent
nappening before the cnoctment of a statuvte could
justify the limitation of tThese cxpress words.

It was pointed out in the course of the argu-
ment that such a construction might leave without
remnedy o worier who but for the passing of the Act
of 1946 would have becn entitled to compensation.
Suppose thal prior to lst September 1946 a worker
had worked so long at a manufacturing process
involving the use of lead or its compounds that his
systen was "polsoned" but no manifestations  of the
disease had appeared. Suppose; however, that he
had left his cemploynment before that date. Clearly
enough upon the disease manifesting itsclf and his
obtaining a certificate of disablement after that
date he would have been entitled to compensation
but for the passing of the Act of 1946 repealing
the old provisions and the schedule. For lead
poisoning was a scheduled disease. But he had
acguired no title to compensation before lst
September 19463 no "right" had accrued. The

incipient disease gave him no right or title whether

present future cor contingent: 1t amounted to
nothing but a factor which if other events occurred
might form one element in a title to 'a right. I
cannot see how as at 1lst September 1946 sec. 6(2)
of the Acts Interpretation Act 1928 (Vic.) could
apply to his case. It would be strange indeed if
by an implied limitation of the words "at any time"
his case were excluded from the Act containing
amendments directed to the removal of all limita-
tions upon the category of the diseases or upon the
time at which the worker must have been employed in
ghe employment to the nature of which they might

e due. :

In my opinion the applicant was entitled to
recover conmpensation and her appeal should be
allowed.
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No.10 ~ REASCIIS FOR JUDGMEINT

(v) HIS HONQUR MR. JUSTICE FMcTIERIVAN

In my opinion vhe appellanv's claim for
Workers Compensation should be upheld. she
suffers from disability resulting from silicosis

. due to the nature of her employment with the res-
pondent.

In view of the fact that ghe caught the
disease while in the respondent's employment it
seems to me that it snould occasion no surprise
that the Workers Compensation Acts malke the res-
pondent liable even though her employment with the
respondent terminated in 1938. I think that the
decisive fact which makes the respondent lisble is
that the disability from the disease cccurred
after the Workers Compensation Act 19406 came into
operation. The disability was an event on which
s.8 of the Workers Compensaticn Lct 1546 did

It was clearly a prospective operation.
The broad saving provisions of s.2(2) of the
Workers Compensation Act 1951 preserved the right
which accrued to the appellant under s.8 to claim
compensation in respect of her disability. Now
S.8 limited no period between disability and the
employment wherein the worker contracted the dis-
ease. Indeed, it expressly got rid of any such

limitation which existed in o0ld s«18 of the Workers

Compensation Act 1928. Armed with the medical
certificate for which s.8 provided, the worker Lad
to prove that "the disease is due to the nature of
any employment in which the worker was employed at
any time prior to the date of disablement" and,
compensation was by s.20 of the principel Act as
amended by s.8 of the Act of 1946, "recoverable
from the employer who last employed the worker
prior to the date of disablement in the employment
to the nature of which the disease was due". The

relevant employment is identified by those criteria.

After s.8 came into operation there was nothing
about lapse of time.
by the section to a medical practitioner is to
certify as to a patient suffering from a disease
and as to a personal disability for work. The
section said the "work at which the worker was
employed". I would not construe these woxrds as
referring only to a current employment for such a
construction would leave unprotected any worker
who gave up his employment or had retired from it
because of disability resulting from a disease
contracted in it.

The authority which was given

This would, in my opinion, be a
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capricious and unsound construction where, as in
this case, the worker was not employed at all

after she left the employment in which she con-
tracted her discasc. The word "work" must include
the work 2t which the worker was employed when he
was last employved. In this case that work is the
vork at which the aypellant was employved by the
respondent, and atv which she contracted the disease.
It seems to me to be 2 proper construction of the
scction to include that work within the category
foir which the medical certificate might be given.
Where the conditions preccedent to the right to
claim compensation in respect of disability

resuléting from discase are fulfilled, the provisions
under which the worker proceeds allow the fiction to

be adopted that the discase is an incapacitating
injury, for the purpose of bringing into play the
provisions of the Act relating to compensation for
injury, so far as they are capable of application
to the case. Tor these reasons the award in
question was validly made under the Workers Com-
pensation Act 1951 as amended. In my opinion the
dissenting judgment of Gavan Duffy J. is right. I
would allow the appezl and affirm the award made
by the Workers Compensation Board in favour of the
appellant.

REASONS FOR JUDGMENT

(¢) HIS HONOUR MR. JUSTICE FULLAGAR

This appeal, which 1s from a Jjudgment of the
Full Court of the Supreme Court of Victoria, raises
a difficult question under those provisions of the
Victorian Vorkers Compensation Acts which relate to
"industrial diseases". The question is whether,
having regard to the times at which the relevant
events occurred, certain amendments of the legis-
lation, which were made in 1946, apply to the case
of the appellant.: It is convenient to begin by
stating the facts, which are simple enough.

Between the years 1931 and 1938 the appellant,
Iris Doreen Nash, was employed by the respondent
company as an insulator cleaner. In December 1937
she married, and in May 1938 she ceased to be
employed by the respondent.  Since that time she
has not been employed by the respondent or by any
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other. employer. During her emplovment with the
respondent she was exposed Lo dust containing

silica, and as a result of this exposure she

developed the disease of silicosis, salthough it

was not known to her nor manifested by any signs

or symptoms until within the lagt few years. The

first symptom noticed by her was breathlessness

from about 1950 onwards. On 20th December 1955

Dr. K.J. Grice, a legally cuslified medical o
practitioner, signed a certificate which, so far 10
as material, was in the following terms:- "L

hereby certify that having personclly examined

Doreen Iris Nash on the ninth day of Decemben,

1955, I am satisfied that she is suifering Lfrom
silicosis being one of the diseases to which the
Workers® Compensation Lets apply, and that she is
thereby disabled from earning full wages at the

work at which she has been employgd, and I certify

that the disablement commenced about 1950, accord-

ing to the history given.® The appellant has 20
been physically totally disabled for work by reason

of the disease of silicosis since February 1955.

On 5%th January 1956 she gave notice of her
disablement to the respondent, and a little laten,
liability to pay compensation being denied, she
made g claim for compensation, which came on for
hearing before the Workers Compensation Board on
Tth February 1957. The Board on 2lst February
1957 made an award in hexr favour, but stated a case
for the determination of the Full Court of the 30
Supreme Court under s.56(3) of the Workers Compen-
sation Act 1951. The question asked by the case
is whether upon the facts above stated the Board
was justified in law in making the award. The
Supreme Court by a majority (Herrlng C.J. and Smith
Jey Gavan Duffy J. dissenting) held that th
questlon should be answered:- No. From thws.,‘
decision the appellant appeals by special leave
to this- Court.

The first Victorian Workers Compensation Act 40
was enacted in 1914. It followed fairly closely
the English Act of 1906, which was the first
Envllsh Act to make spec1a1 provision for indus-
trial diseases. The Victorian legislation was
consolidated, without any amendment of importance,
in 1915 and again in 1928. - Between 1928 and 1946
2 number of amendments of genersl importance’were
made, but none agffecting industriszl disecases, and
from 1931 to 1938, the period during which the
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appellant was in the ocmployment of the respondent,
an cemployexr'ts liability in respect of industrial
discases was governed by the Act of 1928. Section
5(1) of that Act contained the general provision
for paynent of compensation, and was, so far as
material, in these terms:— "If in any employment
personal injury by accident arising out of and

in the course of the cmployment is caused to a
worker his employer shall be liable to pay compen-
sation in accordance with the Second Schedule."
The Second Schedule provided for the amount or
rate of compensation payable (a) "where death
results from the injury", and (b) "where total or
partial incapacity results from the injury”.
Sections 18-27 inclusive dealt with industrial
diseases. It is necessary only to set out s.18.
That section provided:~ "Where - (i) the certi-

fying medical practitioner for the district in which

a worker was cmployed certifies that the worker is
suffering from a disease mentioned in the Fifth
Schedule and is thereby disabled from earning full
wages at the work at which he was employed; or
(ii) the death of a worker is caused by any such
disease, and the disease is due to the mature of
any employment in which the worker was employed
within the twelve months previous to the date of

the disablement whether under one or more employers,

the worker or his dependants shall subject to the
provisions hereinafter contained be entitled to
compensation under. this Act as if the diseasc were
a personal injury by accident arising out of and

- in the coursc of that employment and the disablement

shall be treated. as the happening of the accident."
Sections 19-27 contained subsidiary and ancillary
provisions. The only amendments which have ecver
been made in these provisions were consequential on
the amendments of s.18 which were made in 1946 and
will be mentioned in a moment.

It is seen that .18 of the Act of 1928 was
limited in two ways. In the first place, it
applicd only to diseases mentioned in the Fifth
Schedule., In the sccond place, it did not apply
if the disablement took place more than twelve
months after the worker had ceased to be employed
in an employment to the nature of which the disease
was due. If s.18 had remained unaltered, it is
obvious that the appellant in this case could have
had no claim for compensation. Por, in the first
place, silicosis was not one of the diseases
mentioned in the I'ifth Schedule, and, in the second
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place, she had ceased to be employed in an employ-
ment to the nature of which her disease was due -
or indeed in any employment - wvery much more than
twelve months before her disablement.

The Workers Compensation Act 1946 (Act No.
5128) came into force, by virtuc of a proclamation,
on lst September 1946. This Act cffected an
alteration of general importance in the law by
substituting for the words "out of and in the
course of the employment" in s.5 of the Act of
1928 the words "out of or in the course of the
employment". What is material in the present
case, however, is that by s.8 it greatly enlarged
the scope of a workert!s right to compeunsation in
respect of industrial diseases. I will set out
in a moment the amended scection as 1t now appears
in -the comnsolidating Act of 1951. For the present
it is enough to say that the enlurgement was two-
fold. Any disease which could be shown to be due
to the nature of the employment of a worker
became a compensable disease. And the time
limit of twelve months disappeared, so that, in
cases to which the new section applied, it ccased
to matier how long before the disablement the
worker had ceased to be cemployed in an employment
to the nature of which the disease was duec.

The Workers Compensation Act 1951 came into
force by virtue of a proclamation on 19th December
1951, It was a consolidating Act. It repcaled
(subject to a saving clause) all prior legislation,
including the Act of 1946. It then, so far as
industrial diseases were concerned, re—enacted the
pre—~existing provisions, embodying without altera-
tion the anendments effected in 1946. Section
5(1) contains the provision which gives the
general rignt to compensation. It reads:- nIf
in any employment personal injury by accident
arising out of or in the ccurse of the employment
is caused to a worker his employer shall subject
as hereinafter mentioned be liable to pay compen-
sation in accordance with the provisions of this
heto " Section 9 provides for the amount or rate
of compensation which is to be payable "where the
worker'ts death results from the injury" and "where
the worker's total or partial incapacity for work
results from the. injury". Section 12 reproduces
the old s.18, as amended in 1946. It provides:~-
"(1) Where - (a) a medical practitioner certifies
that a worker is suffering from a disease and is

10

20

30

40



10

20

30

40

50

51.

thereby disabled from carning full vages at the
vwork at which he was employed; oxr (b) the death

of a worker is caused by any disease ~ and the
disecagse is due Ho bthe nosure of any employment

in whicn the worlker was ciployed at any tinme

prior tc the date ol disablement, then subject to
the provisions hercinafter contained the worker

or his depend:unlbs shall be entitled to compensation
under this Act as 1f the disease wviere a personal
injury by accident arising out of or in the course
of that employment and the disablement shall be
treated as the happening of the accident." Section
14 provides:— "The compensation shall be recover-
able from the emploryer who last employed the worker
prior to the date of disablement in the employment
to the nature of which the disease was due, and
notice of the death or disablement shall be given
to thatv employer and may be so given notwith-
standing that the worker has voluntarily left his
employment:" There are three provisoces. The first
may be summarised by saying that it requires the
worker or his dependents to supply to the last
employer in what may bYe shortly called the hazardous
employment information as to all other employers
who have employed the worker in the hazardous
employment, and  provides that, if such information
1s not supplied, that last employer, if he can
prove that the discase was not contracted in his
employment, shall not be liable to pay compensation.
The second provides that the last employer may join
any other employer as a party to proceedings before
the Board, and, if he proves that the disease was
in fact contracted in the employment of that other
employer, that other eumployer shall be the employer
from whom compensation i1s recoverable. The third
provides that, if the disease is of such' a nature
as to be contracted by a gradual process, any

other employers who have amployed the worker in

the hazardous employment shall be liable to make to
the employer from whom compensation i1s recoverable
such contributions as the Board may determine.
Section 16 provides for cases in which the employer
who last employed the worker in a relevant employ-
ment is dead or cannot be found or (in the case of
a company) has been wound up. Section 18 pro-
vides:— "The amount of the compensation shall be
calculated with refereince to the earnings of the
worker while at work under the employer from whom

the compensation is recoverable." Section 20
provides:s— "The date of disablement shall be

deemed to be such date as the medical practitioner
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In the Full certifics as the date on which the disablement

Court of the commenced or ii he is unable to certify such a date the
High Court date on which the certificate is glven."

of Australia
—_— Before approaching the questlion at issue there
No.1lO are two things to be said about Dr. Gricel's certi-
ficate. It certifies that the appellant is "dis-
(¢) Reasons : T ‘ i o
for Judement abled from earning full wages at the work at which
of Fulligar I she has been employed". The wordés of s.l2 are
. 1ERT O "was employed", not "has been employed", but this

2nd March . 1s of no importance. The certificate must be 10
1959 - taken to refer to the employment of the appellant
continued. by the respondent. O0f possibly greater importance

ie that the certificate is defective in that it

does not state any date as the date of the commence-
ment of the disability. It mersly states thet the
disablement commenced "gbout 1850", and even that
statement is qualified by the words "according to
the history given " It may be that in strictness
Se 20 0of the Act oughtv to be held to apply, and the
date of the commencement of the disability taken 20
to be the date of the certificase. The case, how-
ever, has been conducted before the Board and in
both courts on the footing that the certificate is
formally correct and that the disability commenced
not later than the end of 1950.

The appellantl!s argument has the attractive-
ness which commonly attends simplicivy. She says
that her case falls literally within the terms of
s.12(1). A medical practitioner has ceritifed
that she is suffering from = disease, and is there- 30
by disabled from earning full wages at the work at
which she was employed by the respondent from 1931
tc 1938, The disease is admitted or proved to be
due to the nature of her employment with the res-
pondent. It follows, she says, that she is
entitled to compensation under the Act, and the:
disease is to be treated, for the purposes of s.5
and s.9, &8s an injury which arose, when disablement
supervened, out of or in the course of her employ-
ment with the respondent. The compensation is 40
recoveragble from the respondent by virtue of s.l4,
and the amount is to be calculated, under s.18,
by reference to her carnings while at work under
the respondent. '

The appellant says that the view outlined above
is inescapable on the clear language of +the Act
except by reading into s.12(1l) some arbitrary guali-
fication. She further says that that view does
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not involve giving to 5.12(1) any retrospective
opcration. The giving ol the certificate, which
is the »nrimary foundation of her wvight, is an

event which took place after the commencement of
the Act of 1951, IT we should test rotrospecti-
vity by rcfercace to any obther fact or cvent than
the giving of the certificate, it can only be, she
says, by reference o the occurrence of her dis-
abilivty. And, although that event occurred before
the commeoncement ol the Act of 1951, it occurred
erver the commencenment of the Act of 1946, and gave
her, she says, a 1ight which is preserved by s.2(2)
of the Act of 1951. That subsection provides (to
put it shortly) that, notwithstanding the repeal
of the Act of 1946, 21l circumstances existing
under that Act shall continue to have the same
operation and effect under the Act of 1951 as they
would have had under the Act of 1946 if it had not
been repealed. The construction of an amending
Workers Compensation Act which makes it apply in
respect of an "acclident" ox "injury" occurring
after ites commencement, but not in respect of an
"accildent" or "injury" occurring before its com-
mencement, 1s, of course, familiar: see, c.g.

Kraljevich v. Lake View & Star Ltd. (1945) 70 C.L.R.

547 and cases there cited, and cf. Mynott v Barnard

(1939) 62 C.L.R. 68,

The respondent urges thaet to adopt the appel-
lant's construction would be to give to the Act of
1946 or the Act of 1851 a retrospective effect and
to make it operative in many cases in a manner most
unjust to an employer. The liability which the

Acts impose is imposed as an incident of the employ-

ment of workers by an employer. Surely there is

a very strong presumption that the legislature did
not intend - either in 1914, when the first Act was
passed, or in 1945, when the relevant amendment was
made - to impose a new liability as an incident of
an employment which had ceased long before the
relevant Act bacame law. The appellant was
employed by the respondent in a hazardous employ-
ment from 1931 to 1938. During that period the
potential liability of the employer which was an
incident of that employment was, so far as indus-
trial discases are concerned, limited to a list of
specific diseases which did not ineclude silicosis,
and it was further limited to cases in which the
incapacity or death of a worker occurred within

twelve months of the worker's ceasing to be cmployed

by iv. It is impossible, says the respondent, to

In the Mall
Court of the
High Court
of Australia

No.1l0O

(c) Reasons
for Judgment
of Fullagar,d.,

2nd March
1959 -

continued.



In the Full
Court of the
High Court
of Australia

No.10

(¢c) Reasons
for Judgment

2nd Maxrch
1959 -

continued.

54.

suppese that the legislature, when elght years
later it greatly extended the vovential lisbility
of en employer of workers in s hazardous cmploy-—
ment, intended to attach that extended ligbility to
an employnient which had long zince ceased. The
presunption against such an intention is, it is
said, strongly Torvified when regard is had to

the position in relation to insurance. An
employer would normally, of course, wish to insure
himself against his liabiliity under the Lcts, and
in fact insurance has alwgrs been compulsory under
the Acts. But how could on amployer in 1938
insure himself against a liability which did not
exist? The respondent could, and presumably did,
insure itself against all potential lisbility in
respect of industrial diseases under s.l18 of the
Aet of 1928.  But it could not be expected Fo
insure itself in 1938 against vhat was not even z
potential liability until the Acht of 1946 became
law. It might perhzps be suggested that he
could, in each year after 1946, have insurcd him-
self against the new potential liability to workers
employed by him in the past. But such a view
secms altogether unrealistic. The dinsurance
required by s.37 of the Act of 1928 was (as it
still is) an insurance agzinst liability to
individual workers, and the penalty for non-com—
pliance was (as it still is) a specified sum "in
respect of each uniunsured worker employed". A
large employer c¢f lebour with a large "twrnover"
of labour would, in order to be safe, have to
insure himself against the new potentiasl liability
in respect of every worker employed by him over a
long period of years ~ he could not know how many
years - in the past.

- But, whatever may be thought of the position
with regard to insurance, it is quite clear that
the appellant'ts construction of the Acts of 1946
and 1951 does mean that =2 liability may be lmposed
on an employed in respect of something ~ viz. the
actual or presumptive contraciion of an industrisl
disease in his cemployment - whicn happened long
before the Act of 1946 became law. It is also
quilte clear, as a matter of law, thalbt such a con-
struction, which gives to the Act an operation
retrospective in tne relevaniv sense, is to be
avoided 1f a consvruction which will give it a
merely prospective operstion is reasonably open.

I do not think that there is any serious difficulty
in so construing the relegvant section as to give it
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a2 merely prospective operation.

One view which was said to avoid "retrospece-
tive" operation (thoushh it was not preassed before
us) was that the appellant was not a "worker"
within the mecening of the Act for the very cimple
reason that she had nod been employed by anybody
since 1938. This view does not seem to me to be
tenable. As Goven Duffy J. said, "An applicant
mist be a Yworker', but only in respect of the
injury he has sustained. He 1s claiming in his
character of ‘*workcr!." The view thus rejected
1s indecd inconsicten’t with Blatchford v. Staddon
and Founds (1927) A4.C. 461 and other cascs of high
authority.

The view of the majority of the Full Court was,
as I understand it, that the amendment made in 1946
applied, on its true construction, only to cases
where the worker had been employed after the
commencement of the Act of 1946 in an employment to
the nature of which the disezse was due. It did
not apply where the only relevant hazardous cmploy-
ment had ceased before the commencement of the Act.
This view is, in my opinion, correct.

As Lord Sumncer explained in Blatchford v.
Staddon and Founds (1927) A.C. 4671, the legislature,
when it decided to make industriagl diseases compen-
sable, could not, because of the wvery nature of such
diseases, simply provide that the contraction of
such a disecase should be treated as the equivalent
of what may be called a traumatic accident or
injury. On the other hand, it did not choose to
enact a separate and self-contained "code" for such
diseases, but took the course of giving the right to
compensation in respect of such diseascs by refer-
encec o the general provisions for cases of acci-
dental injury, engrafting on them certain special
provisions or modifications which the nature of the
case secemed to require. The root of the diffi-
culty with wnich the legislature had to deal lay
in the fact that an industrial disease nay be
acquired in a particular employment, butbt may not
produce incapacity, or manifest itself at all,
until many years later. In the meantime the
worker may have been cmployed by a number of
employers in the hazardous employment, and it may
be quite impossible to say in which of those
employments the disease was in fact contracted.

The solution of the difficulty was found in
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requiring the worker to prcve no more %than thal the
disease is "due to the nature of an employment in
which he was employed a2t any lime before disable-
ment." If he can prove this, he is given a right
to compensation, and the employer liable is "the
enployer who last employed him in the employment 1o
the nature of which the disease¢ is due." That
employer may be able to shift the ligbility on to
the shoulders of another employer, or he may be

*able to obtain centribution from snother employer

or other employers, but the ornly employer with whon
the worker is primerily and directly concerned is
the last employer in the hazardous employment.

It would seem to follovi, 285 a matter of
general principle, that the legislation on which
the appellant founds her claim should be construed
as limited in the application to cases where the
relevant employment - the last employment to the
nature of which the disgease is due - is an employ-
ment subsisting after that leglslation came iato
force. The generalrule may for present purposes
be stated by saying that an ecnactment is prima

facie to be construed as not attaching new actual

or potential legal cornsequences to facts which have
ceased to exist before it came into force. The
fact to which new potential legal consequences are

~attached here is the employment of a worker in an

employment of a particular nature.  That fact had
ceased to exist, before the Act of 1946 came into
force. _

The view expressed above is, I think, strongly
supported - if not indeed directly suggested - by
the words "as if the disease were a personal injury
by accident arising out of or in the course of the
employment." In considering these assinilating
words, it will make for clarity if we go back to
the original Victorian Act of 1914. They have not
been altered since, and, although s. 5, which gives
the general right to compensation for accidental
injury, has been sltered in several respects, there
has been no alteration which 1s material for present
puUrpoOses.

Before the Act of 1914 there had been in
Victoria no such thing as workers! compensation as
we know 1t. Part III of the Ewmployers and
Employees Act 1886, following the English Employers'
Liability Act, 1880, had modified the common law in
certain not unimportant respects, but the Act of
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1914 introduced an cntirely novel idea into the law.

Seetion 5 (1), which has bheen set out above, gave a
gonceal right to compensation to workers injured in
their employment. Section 18, which also has been

cet out above, dealt with industrial diseases. It
did not completely define the ngnt of a woxrkor to
compensation in respect of an industrial discasce.
It pgave him thoat right by reference to the pgencral
provisions of . 5 (1)

Novi, it may be taken as clear that s. 5 (1) is
looking only to the Iuture. It is impossitle to
construe it as imposing this entirely novel liwbi"
1lity on on employer except in respect of accident
occurring after 1t came into force. And, because
the accident must occur in an employment, s. 5(1)
imposes that liability only in relation to an
employmout subsisting aftecr it came into force.
Such is the plain meaning of s. 5(1), and it is
hardly neccssary to invoke any rule of construction.
Section 5 (1) cannot be read as applying to an
accldent occurring in n employment which had ccased
before it came into force. Thon, when s. 18 in
cffect cquates an employment-discase to an employ-
ment-scecident; it seems natural and right to infer
that the same, or a corresponding, temporal limit
of operation is intended. It seems natural and
right to say that, just as s. 5 does not apply to
an accident occurring in an employment which had
ceased before it came into force, so s. 18 does not
apply to a discase atiributable actually or presump-
tively to an emplcyiment which had ceascd before it
came into force. The position in this Teopect is
not, I think, affected by the provision in s. 18
that the disability shall be treated as the
happening of the accident. The purpose of that
provision is merely to fix the date of disablement .
as the date from which compensation is payable: sece
Keary v. Archibald Russell Ltd. (1915) S.C. 672,
approved and spplied in Vicioria Insurance Co. Ltd.
v. Junction North Broken Hill Mine (1925) A.C.354.

It has secmed to me to make for simplicity if
we approach the matter by looking at the original
Act of 1914. The relevant sections have been
amended in several respects since 1914, but it is
ovbious that precisely the same considerations
apply when we are dealing with the amendment oIfcctod
by the Act of 1946 or with the Act of 1951.

No surprising or untoward consequences appear
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to me to follow from the view which I have expres-
sed. It was suggested that one result of -
adopting it would be (because the Act oi 1946
repealed the old s. 18) to leave without any right
to compensation g workexr who befere the Act of
1946 became law contrachted a Fifth Schedule
disease which did not dissble him or manifest
1tself until after that Act became law. Such a
worker, it was saild, would have no claim under the
repealed law, and would navce no claim under the
new law unless he had been cuploved after the Act
of 1946 became law in an employmoent o the nature
of which the disease was duec. It is clear, in

my opinion, that nc such result follows. The
position of such a worker would be governed by

the law as it existed before the Act of 1946 came
into force. His right arises from the actual or
presunptive contraction of a disease in a parvi-
cular employment, and that right would, notwith-
standing the repeal of the old s. 18, be preserved
to him by s. 8(2)(c) of the Acts Interpretation
Act 1928.

It was also suggested that, on the construc-
tion which'I have adopted, the new s. 18, intro-
duced in 1946, could not, so far as it extended
the rights of workers, have any effective opera-
tion for many years after its enactment. I am
unable to accept this argument. If it were
correct, it would mean that the o0ld provision with
the twelve months 1limit, which has never been
altered in England, was in Victoria, and always
has becn in England, practically futile. That
this 1s not so is shown by innumerable reported
cases. The argument assumes that no industrial
disease will manifest itself and create disability
until - ag in the case of the present appellant -
many years have passed since it was actually con-
tracted. - There is no justification for any such
assumpivion. The amendments of 1946 will apply to
every case in which the disability of a worker is
due to the nature of an employment in which he has
been engaged since those amendments became lavi.
Such a disability may, I should suppose, manifest
itself soon or late - more or less ilmmediately or
many years later - and 1 can see no sound reason
in any such consideration for inferring that the
legislaturce, in enacting the Act of 1346, intended
to make an employer liable by reference to some-—
thing which occurred before its commencenecnt.
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A considerable nuuber of autherities were In the Full
cited in argument, but it is necessary, I think, Court of the
to relar only to one oxr two of them. The judgment High Couxt
delivered by Lord Vronbury for tue Privy Council in  of Australia
Vicboria Incuvrance Con. Lbdes v. Junction North
BroXken iHill Mine (L925) A.C. 354 has been thc sub- No.1l0
ject ol a cortnin -woeunt of controversy since the
judgment o Serution L.J. in Ellerback Collicrices
Ltd. ve Coimhill Insurance Co. (1932) 1 K.B. 401,
but it is sufficicent to say thav it is binding on

(c) Rcasons
for Judgment
of IFullagar,d.,

this Court. It hao, in my owpinion, only a very 2nd ‘March
indirecet bearing on the present casc. The view 1959 -
which I teke is in accord with the decisions in continued.

Greenhill v. Dnily Record., Glasgow Itd. (1909)

2 B.W.C.Co 244 aona 2ellambl Coal Co. Ltd. ve Clark
(1953)- 53 S.R. (¥7.5.7.) 440, which are not, of
coursc, binaing on this Court, but which were, in
my opinion, correctly decided.

The only other decision to which I think it
necessary to refer is the decision of the Victorian
Workers?! Compensation Board in Miller v. J.W.
Handley Pty. Ttd. (1948) 2 Workers Compensation

Board Decisions 134. His Honour, Judge Dethridge,
in giving the reasons of the Board for its award
in favour of the appellant in the present case,
referred to this decision, and really, I think
regarded it as covering the present case. “The
decision in Miller's Cese was, in my opinion, on
the facts found, correct, and I would with respect
agrec with most of what was said by his Honour,
Judge Gamble, in giving the reasons of the Board for
that decision. But it seems to me to be perfectly
consistent with the view which I take of the present
case. In Minner'!'s Case the worker was in the
employment of the respondent employer on and after
the date of commencement of the Act of 1946 and was
indeed still in that employment when she obtained:
her certificate of disablement. It was, however,
roved that she had actually contracted the disease
%tuberculosis) before the date of commencement of
the Act, and the argument for the respondent was
that the Act should be construed, in order to avoid
retrospective operation, as not applying to cases
where the discase was shown to have been contracted
before it came into force. The Board rejected
this argument, but the reasons given indicate that
it was fully conscious of what I would regard as
the plain point of distinction between that case
and the present case. His Honour said:- "When it
is borne in nmind that under S. 18 primary liability
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is placced upon the last employer in that parti-
cular kind of employment just because he is the
lagst such cmployer, it is clezr that the actual
date of the contraction of the disease is as
between the worker and the employer wholly ir-

relevant." I would entirely giree with this.

He then listeda the nllegat¢an wilch the claimant
worker had to prove as these:- "(1l) that the

applica nt is a worker, (2) that a nmedical certi-

ficate was given that she is suffering from a 10
dlseaue,- that she 1s dissbled by such disease,

(4) thsat uhe diseasce was due to the nature of her
employment, (5) that the respondent was the last
employer in an nmhloymeﬂt of the nature described.
He proceeded:- "All these matters hapnened, or
ceme into existence after lot September 1946, and
to apply the Act to them is in no sense to give the
Act retrospective operation." In the present case
the fifth of the stated alleganda et probanda is

a fact which existed before, ana only before, the 20
emending Act came into force, and to apply the Act
to this case would be to give it retrospective
operagtion in vhe relevant sense.

There is one passage in the decision of the
Board in Miller's Casc with which I am guite un-
able to agree. 1hat is the paragraph (st p.140)
which begins:- "In its original form section 18
of the Act limited the period over which the res-
pondent or respondents could go back in time to
12 months from the date of dissblement. This is 30
3, matter of express statutory enactment in our
opinion glving the section retroopective operation
for that perlod and for that purpose." I would
agree, of course, that the amendment of the section
by substituting "at any time" for "within the
twelve months" cannot affect the construction of
the sec¢tion for present purposes. But to say
that the reference to the twelve months gave the
section a retrospective operation to the extent
of that period and that the amendment extended the 40
period of retrospectivity, is, with respect, to.
beg the question. As Herring C.d. and Smith J.
heve pointed out, the references to time in the
original section and in the amended section have
no hearing on any auestion of retrospective
operation. They are concerned with the period
anterior to disablement within which the worker
must have been engaged in the employment Go the
nature. of which the disease is due. They cannot

.
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affect in any way the entirely different auestion
whether the gecetion applics at all to a case where
the worker has not beon cngaged in any such cmploy-
ment after the commoncement oif the Act.

For the 1easony given I am of opinion that
this appeal shiould be dismissed.

REASONS FOR JUDGMENT

(d) HIS HONOUR MR. JUSTICE TAYLOR.

The difficulty in this case is the inevitable
result of the often noticed ineplness of making

provision with respect to compensation for so-called

occupational or industrial diseases by attempting
to assimilate cascs of this character to cases of
"injury by accident" - or "injury" - in the course
of employnment. This, 0% course, 1is what section
12 of the Vorkers'! Compensation Act 1951 zttempts
to do when it provides that, upon an appropriate
certificate being given in respect of a worker
suffering from a discase which is due to the nature
of any employnment in which he was employed at

any time prior to the date of disablement, "the
worker ... shall be entitled to compensation under
this Act as if the disease were a personal injury
by acecident arising out of or in the course of

that employment and the disablement shall be treatcd

as the happening of the accident". This section
was amended in 1953 by the omission of the words
"by accident" and by the substitution of the words
"the injury" Zor the words "the accident". The
"basal provision'", or that which gives to workers
the general right to compensation for injuries

arising out of or in the course of their employment,

is section 5 (1) and it is to this provision that
a worker suffering from an occupational disease 1is
relegated by the provisions of section 12.
ingly, it seems to me, it is upon the provisions of
section 5 (1) that his right to payments of com~
pensation must ultimately depend. Substantially

Accord-
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the quesvion in the present case is whether the
appellant, with the zid of section 12, ig in a
position successfully to assert that, in an employ-
ment to which section 5 (1) of the Act applies,

she sustained personal injury arising out of or in
the course of that enploymont. Whichever way

this question is answered anomaliegs will result

but I agree with my brother Fullagar in thinking
that this contention caxnxot be made good.

Under section 5 (1) a worker may establish
a right to compensation by showing that he has
sustained an injury in the course of his employ-
ment and in undertaking this teask he will of course
have the benefit of the provisions contained in
section 8 of the Act. Compensation under section
5 (1) may be recovered whether the injury is
traumatic in origin or whether it is the result
of a disease or the aggaravation acceleration ox
recurrence of any pre-existing injury or disease.
But in each of these types of cases it is essential
that the necessary connection between the so-cglled
injury and o relevant employment be established.
Section 12, however, doecs not in Serms depend for
its operation upon proof of any actual relation-
ship between a worker's cmployment and the disease
from which he is found to be suffering; it is
sufficient if "the disease is due to the nature of
any employment in which the worker was employed at
any time prior to the date of disablement. Then
when the prescribed conditions are found to exist
he "shall be entitled to compensation under this
Act as if the disease were a personal injury
arising out of or in the course of that employ-
ment". But, in my view, section 12 is, in effect,
no more than a "deeming" provision, which, in
appropriate circumstances, will enable 2 worker to
bring his case, not otherwise within the provisions
of section 5 (1), within the provisions of that
section. In effect he i1s put in the same posi-
tion as if he had sustained personal injury
arising in the course of his employment. But
1t would be a strange result 1f in the first two
Ttypes of cases referred to compensation could be
recovered under section 5 (1) only in respect of
injuries arising out of an employment after the
commencement of the Act whilst, in the case of s
worker suffering from an industrial disease and
whose right ultimately depends upon section 5, it
1s immaterial whether the relevant employment was
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before ox after that cvent. I @& unable to

accept the view that the right o compensation in
such 2 case is solely dewendent upon section 12 and
for the reazons wailcn I have briefly stated the
appeal cnould, in my ouiniocn, be dismisced.

REASONS FOR JUDGMERT

(e) HIS HONQOUR MR. JUSTICE WINDEYER

The guestion in this case arises under the
consolidating Workers Compensation Act 1951 (IVo.
5601), as amended in 1953 by Acts Fos. 5676 and
5715. But the problem really arises as a result
of the Workers! Compensation Act 1946 (No. 5128).
That Act substituted a2 new s. 18 for the previously
existing o. 18 of the WWorkers! Compensation Act,
1928, the then principal Act. This s. 18 is now
s. 12 (1) of the 1951 Act:; ©but for the solution
of this matter we nust, I think, take our stand
at 1946. Whetever rights the appellant got under
the 1946 enactment were preserved for her by s. 2
of the 1951 Act; and that Act did not improve
her position from whabt it was when the 1946 enact~
ment came into operation on lst September 1946.

The difficulty in +his case lies in deciding within
what period of time the events and circumstances

which under the Act artificially assimilate indus~

trial diseases to Trawsnatic injuries must have

‘happened or existed. Immediately before the

enactment of .18 in 1946 only certain industrial
diseases were compensablej and silicosis was not
one of them. Moreover, a compensable disease
could then produce entitlement to compensation only

if the disablement resulting from the disease

occurred while the worker was employed in the work
of the kind which caused the disease, or had been
so employed within twelve months. of the date of
disablement. In 1946 this was .radically changed.
By the new s. 18, firstly, all industrial discases
becane compensable; . and secondly, a worker was to
be entitled to compensation if he became disabled
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by an industrial disease at any tine after being
in the employment causing the disease, and not
only when the disablement occurred within twelve
months.

An gpplicant for comnensation must after 1946
establish that "the disease is due to the navture of
any employment in which the worker was emploved at
any time prior to the date of disablement". To
avold giving this provigion any retrospective effect
it might be construed as meaning "any employnment 10
in which (after the enactument came into overation)
the worker was employed at any timc". But the
manner of the 1946 amendment was to substitute a
new s. 18 for that in the existing Act. The
actual or prospective rights 1t gave to workers
were thus introduced into an existing system of
compensation. I have found this a difficult case.
Judgments given in other casecs more or less com—
parable with this are not all easily reconcilable;
but I have come to the conclusion that to deter- 20
mine who are entitled to the benefit of the rights
given by the 1946 amendment the language of the
statute should be applied quite literally, reading
S. 18 in the context into wanich it was inserted.
The words "at any time" then seem to me decisive.
They no doubt were inserted to replace the former
limitation of twelve months; but, in my view,
these words when originally enacted gave a retro-
active operation at the outset to Tthe provisions
concerning disability arising from industrial dis- 30
ease, the limit of retrospectivity being twelve
months. The possible conscquences of the exten-
sion made in 1946 may not have been in contempla~
tion. To create a liability in an employer in
cases where the employment had ceased years
earlier, as here, might certainly cause consider-
able hardship for the employer; and this result
was perhaps not intended by the Legislaturec.
But I do not feel +that, in all the circumstances,
any general presumption against retrospectivity 40
should displace or qualify what I consider to be

the express meaning of the words.

I do not think it necessary under the section
that an applicant be actually in employment at the
time of the medical certificate or of the disable-
ment. I may add, although the question does not
arise here, that, as I read the section, it would
always be open to an employer to contend that an
applicant for compensation had noct contracted a
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diceasc at all. The worker must vrove that "the
disease iu due to the natwre of any employment in
which the worker was anployed at any time priow
to the date of disublement"; and the cmployer
could, I thiri, contend that the medical certi-
ficate vas bagsed on o misvaken diagnosis.
Farthermorae, in my view the effect of the section
is to bring persons vwiho become disabled by indus-
trial discase within the purview of the Act.

10 They vecone cntitled to compensation "as if the
dizease were a perconal injury by accident". It
iz, I think, necessary bto measure the entitlement
according to =. 9 as affected by s. 18 of the 1951
Act.

I would allow the appeal.

No.1ll - ORDER

ORDER OF THE I'ULL COURT OF THE HIGH COURT OF
AUSTRALLIA ADLLOWING APPEAL 2nd March 1959.

. I THE HIGH GOURT ) :
20  OF AUSTRALIA ) No. 18 of 1958
PRINCIPAL REGISTRY 3

Between:

IRIS DOREEN WASH
(applicant) Appellant

~ and -

SUNSHINE PORCELAIN POCTTERIES
PROPRIETARY LIMITED
(Respondent) Respondent

< PEFORE THEIR HONOURS THE CHIEF JUSTICE SIR OWEN

30 DIXON, MR. JUSTICE McTIERNAN, MR. JUSTICE
FULLAGAR, NR. JUSTICE TAYLOR and MR. JUSTICE
WINDEYER.

MONDAY THE 20D DAY OF MARCH 1959

THIS APPEAL from the order made on the Z2lst
day of March 1958 by the Tull Court of the Supreme
Court of the State of Victoria upon the hearing of
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a Case Stated by the Workers Compensation Board
dated the 17th day of Descember 1957 wherein Iris
Doreen Nash was Applicant and Sunshine Porcelain
Potteries Proprietary Limited was Respondent coming
on for hearing before this Court at ielboume on
the 16th, 17th and 20%th days of October 1958
pursuant to special leave to svpeal granted by

this Court on the 15th day of May 1958 UPON
READING the transcript record of the procecdings
herein AND UPON HEARING IMr. Gowangs of Quecn's
Counsel and Mr. Griffith of Couansel for thne Appel-
lant and lr. HMenhennitt of Queexn'ts Counsel and Mr.
C.Wls Harris of Counsel for the Respondent THIS
COURT DID ORDER on the sald 16th day of October
1958 that the procezdings in this appeal be

amended by the insertion of the word "Proprietary"
immediately before the word "Limited" in the title
of the Respondent AND THIHS COURT DID FURTEER ORDER
on the said 20th day of October 1853 that this
appeal should stand for Jjudgment AND the sane
standing for judgment this day accordingly at
Melbourne THIS COURT DOTH ORDER +thatv this appeal
be and the same is hereby allowed AND THIS COURT
DOTH FURTHER ORDER +that the said order of the Full
Court of the Supreme Court of the State of Victoria
be and the same is hereby set aside AND 1in lieu
thereof THIS COURT DOTH ORDER +that the question
of law submitted for the opinion of the said Full
Court be answercd as follows, namely:-

QUESTION -~

Whether upon its findings of fact the Board
was Jjustified in law in making the said award or
any and what part of it

ANSWER -
" Yes

AND THIS COURT DOTH FURTHER ORDER +that the costs
of the Appellant of the proceedings in the Supreme
Court of the State of Victoria and of the avpeal
to this Court be taxed by the proper officers of
the respective Courts and when so taxed and allowed
be paid by the Respondent to the Appellant AND
THIS COURT DOTH FURTHER ORDER +that the sun of
Fifty pounds (£50) lodged as security for the costs
of this appeal be paid out of Court to the Appel-~
lant or to her solicitors Messrgs. laurice Blackburu
& Co.

Ry the Court.

M. DOHERTY.
PRINCIPAL REGISTRAL.

10

20

30

40



10

20

30

40

07 .

No.12 - ORDER OF UER MAJEZSTY IH COUNCIL Tn the Privy
GRANGTIG SPROTAL LEAVE T0 APPEAL Council
AT THE COURT A7 BUCKINGHLZ! PALACT No.l2
] : Order of Her
The 5.0tk dawy of March, 1960. Majesty din
: Council
PRZSDFT cranting
OIE QUIIT'S WOST TXCELLENT 1 special leave
TIE QUZIT'S HOST EXCELLENT MAJESTY e aal
LORD CHANCELLOR STR MICHAEL ADEANE
LORD PRESIDENT CHANCELLOR OF THE %Sgg March
TUCHY OF LANCASTER .

M. SECRETARY BUTLER.

WHEREAS there was this day read at the Board a

Report from the Judicial Committece of the Privy
Council dated the 7th day of March 1960 in the

words following vig:=~

"WHEREAS by virtue of His late Majesty King
Edward the Seventh's Order in Council of the 18th
day of Octobver 1909 there was referred unto this
Committee a humble Petition of Sunshine Porcelain
Potteries Proprictary Limited in the matter of an
Appeal from the High Court of Australia between the
Petitioners Appellants and Iris Doreen Nash Res-—
pondent setting forth (amongst other matters) that
the procecedings betweon the parties commenced
before the Workers Compensation Board of Victoria
with an application by the Respondent for compen-~
sation in respect of the disease of silicosis from
which she suffered as a result she alleged of
exposure to dust containing silica during her
employment by the Petitioners: +that the Board made
an award of compensation in her favour in the form
of weekly payments: that the Petitioners appealed
by way of Case Stated on a question of law to the
Full Court of the Supreme Court of Victoria
gseeking an answer o the question "Whether upon its
findings of fact the Board was justified in law
in making the said award or any and what part of
1it?" and that Court answered the question in
favour of the Petitioners - "No": that the Res-
pondent appealed to the High Court of Australia
and that Court by its Judgment dated the 2nd May
1959 allowed vhe Appeal and reversced the decision
of the said Supreme Court: that the issue is
whether or not a change made in September 1946 in
the provisions of the Victorian Workers Compensation
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Acts 1s to be given a retrospeotive overation so
as to i1mpose upon cmploycrs in respect of events
which occurred prior to Sentember 1946 a liability
which such employers did not have priocr to that
date: And humbly praying Your Majesty in Council
to grant the Petitioners special leave to appeal
from the said Judgnment of the High Court of
Australia dated the 2nd dgy of HMay 1959 and for
further or other relief:

"THE LORDS OF THE COMMITTEE in obedience to 10
His Late Majesty'!s said Orcer in Councll have
taizen the humble Petition into consideration and
having heard Counsel in support thercof no one
appearing at the Bar on behalf of the Respondent
Their Lordships do this day agrec humbly to repoxrt
to Your Majesty as theilr oninicn that leave ought
to be granted to the Petltlopo to enter and
prosecute their Appeal against Lae Judgment of
the High Court of Australia dated the 2nd day of '
May 1959 upon-depositing in the Registry of the 20
Privy Council the sum of £400 as security for
costs and upon the condition that the Petitioners
pay the Respondent'~ costs of the Appeal in any
event:

"And Thelr Lordships do further report to
Your Majesty that the proper officer of the said
High Court ought to be directed to transmit to the
Registrar of The Privy Council without delay an
authenticated copy under seal of the Record proper
to be laid before Your Majesty on the hcaring of 30
the Appeal upon payment by the Petitioners of the
usual fees for the same."

HER MAJESTY having taken the said Report into
consideration was pleased by and with the advice
of Her Privy Council to approve thercof and to
order as it is hereby ordered that the same be
punctually observed obeyed and carried into
execution.

Whercof the Governor-General oxr Officer '
adninistering the Government of the Commonwealth 40
of Australia for the time being and 211 other
persons whom 1t may concern are to take notice and
govern themselves accordingly.

T\F{ . G‘- l\L G‘I‘JEVIY .




