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I.. THE FEDERAL SUPREME COURT

APrELLATE JURISDICTIOwN.

FOTICE OF APCEAL,
: British Guiana,

Civil Appe:l No, 18 of 1961

Betvecn:
Chintumeonic AJIT, PLAINTIFF~-Appelont
and
JOSEPH MOOTOO SAMNY, | Defendant - Respondent,

TAKE OTICE that the plaintiff - appellant being dis —
g tisficd with the whole decision more particularly
stated in paragraph 2 hereof the Supreme Court of British
Cuicna, holden in the Countyuf Jemers.ro coatained in
t e judgenent of His Honour the Chief Justice of British
Guiana, datcd the 16th day of February 1961, doth here-
by appe:l to the Pederal Suprene Court upon grounds sect
out in paragr-ph 3 and will at the hearing of tle appeal
gcek the relief set out in paragraph 4.

And the appellant further states that the names and
adlres: cg including his own of the persons directly afe
feeted by the ap.cnl are those sct out in paragraph 5.

2, The plaintiff - appellant ccufleins that the Fhole
of the deeigion given in the Court below by His
Honourthe Chief Justice is wrong in law,

« Grounds of 2ppucls=
?1) The plaintiff - gppellant entered into an aggrement
with the defendant - rospondent purchasing immovable
propcrty velue 17,0008 - (scventecn thousand dollars)
ond paid. $1000:=(onc thousand dollars) on account
lonving o balance of $16,000:=(sixteen tha sand
(ollars) to be paid by the plaintiff - appellant to
the defendrnt = responcent upon the passing of a certai
conveyance by wiy of transport to mnd in favour of
the pleintiff - apgsellant but there wos o stated
tine set in the snid contract when the plaintiff-
~ppellant should acecept trans.ort neither ond when
the dofendant respondent should cede transport
therefore on the basis on the ecuality of right uwnder - .
_, the contract neither prrty is competent to cancelan%bvfux”
4j3 or deternine the sid contract but c¢ither party
aggrieved has the right and /or remecy of (a)
applying to the Court for fecctification of the scic
contract to contain limitation there in “nd (b) sue
for spccific performance of the s~id contr-ct.
The lenrned Chicf Justice errcd in law when he
found that the defendant - respondent w s entitled:
in 1~w to dishonour the s id contract ~nd kecp 3
the cmount of $1000:= (on¢ thoussnd dollars) paid
on account of the said property for his own use
40 without any counter claim for donages by the
opposite side, o

s
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(2) The defendant - rcspondent scnt & letter to the wlaine
tiff-appellant anending and/or rectifying the original
contract by inserting timc as escence of the contr-ct

and stting the date on which such time would expire

but the letter wns not enteratined by the plaintiff-
apps¢llant and therc was no provision madc and contained
in the original contract for the entertaimment of ahy

such letter, The learned C hief Justice erred in law
when he found that such 2 letter amended and/or rectificd

/0 the: origlnfl controaet 2dding limitation.to it,

v

‘-.»~

. (3) The. defend..nt - responient filed.an affid: wit of
defence to the paintif. !--appellant s claim but aid
not offer any oral -evidence in ‘support of his Jdefunce
in which he stated, inter alia; -

"thﬁt he r¢sold the sald pr0perty to several other

persons ip partsiand roceived money from them"

~ ;but give no figures as to profit or . 1os gy .@and

not being available for cross-examination he withheld

such material evidence which ié essential to“thu motive

of his dishonouring the saic eontract with the plaintiff
appellant. The learned Chief:.dustice wrred in law
when he failed to apply the practice in cvidential

law  that juigement should go, "galnst the party

withholding. material cvigcnce ecgential to- prove his

leadings.

%u) The plaintiff—ajgellant having failed to accept.

" transport on a certain date on qccount of illness

paid the Registr-r of Deads to re-cvertise the-

- 5214 trans.ort and:somé cays‘later’ ikn Jofendent -

‘3& rchondcnt uplifted his transport erm the-Registror's

office without t B knowleCge and Eoncunt of the
plaintiff - appellaht and as a'resgult the Registrar of
Decds vas not in a position to re=+ vertise the said
transport which was nveer re-alvertised, The learned
Chief Justice erred in law when he found khat the
plointiff - appellant‘wag not actuabQ1n the act! . of
performance of the contract and/or that tle defendant-
regpondent was not- bound bJ such performance by plain—-
tiff- ap ellant,

406 (5) There being no gv1dence ‘t hat because’ of neceseity
and/or for tle prevention of irreparable loss or damage
the defendant -~ respondent resorted to'time as of the
escence of the controct the learned chief Justice erred
in not. applying the ,rinciplss of the laws of cqulty
in this case,

h. The plaintiff - apjellant therefore scek the following
relief from the Federal Supreme Gourt Appellate Juris-
dictions~-

{a)that the decision of the Honourable Chief Justice

50 in the Court below be reversed and the defendcont -

res;ondent pay the costs of these procecdings in both
Court s,

(1)The Court. gr“nt &n 1n3unct10n restraining the defenlante

S
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regpondent , his servants and/or agents from passing
any leesc or title of any nuture to Rupert Randolph
Black-man or any- ather persons of the ke rein descriked
property as contained in the agreement of sale.

(2) Specific performance of the said contract dated
"3 et July 1958,

(3) An Order of this Honaireble GURT declaring that
the. plaintiff'- appellant 's op.osition dated 5h .
Decen%er1959, to the aforementioned conveyance by

e ‘. why of lease 1is just , legal and well faindes

(4) Alterndgtively:.dasmages in the sum of $9000:-(nine-
thar sand dollars) -

(5) Persons dirgctly aifected by the aupcals
Neme, » . Address.,
(HINTAMANIE AJTT - 65 Pifth Strect Alberttowm
. Georgetown Demerara, Apg€i lant,
Joseph Mootoo SAMMY, 271 Thomas Str.et Georgetown
Demerara, Defendant-Respm cent,
. D:ztea this 27th Day of March 1961.
% Sgd2 Chintamanie Ajit, Appellant.
4 ELIZAB.JTH THE SBCOND, by the grace of Gal of the
. United Kingdom of Creat ﬁrit ain, Nor thern Ireland, afid
. . of Her other Realmé and Territories, Queen, Head 'of the
i '-Commonwc.alth Defender of the Faith.
oW Tos JOSEPH MOOTOO SAMMY, of 271 Thomas Street
Georgetown, in tre County of Demerara, and
Colony of British Guianase

We Command you, that ot 9 0' Clock in the farenoon on
Saturday the 19th day of December 1959, ym do appear

2» before the Supreme Court of British Guiana, at the

© Victoria Law Courts, Georgetown, in an action at the

suit of Chintaomanie AJjit, and take notice that in
dofault “of your so :doing the plaintiff my procecd
tl‘BI‘blIl, an‘ Judgemc.nt may be given against you in your
ab'sence, oy

WITNE3S: Th.e Honourable Frank Wilfred HOLDER, Knight
chief Justice of British GQuiana, The 10th
tey of December, in t e yenr of our Lord One

Phousand Nine Hundred and Fifty Nine,

Sl

o N.B. If t e dcfengant desires t o ¢efend this action
he shall, not later than eleven 0'Clock in
t-e forenoon of the cay (not being = Sunday or

~ public holiday) immediately preceding that fixed

for. his cppecrance file an affidavit at the
Regiotry ot Georgetown, setting forth his defence
and scrve a-copy -of guch affidavit forthwith a-
fYer filing the same on the plaintiff,



STATEMENT OF CLAIM,

1. The defendant :onstructcd the Registrur of Dcedg to
advertise and the ‘Registrar advértisec in ‘the Offi-
cial Gazette of British Guians of the 28th, November
1959 numbered 37, therein for the Counties . of Dem-
erara and Es-.cquebo, lease for a period LFf 999 (nine
hundred and ninety nine) years byithe defehcant to
and in favour of Rupert Randolph aq}gn i of 79 Da
Silva Strect, Newtown Kitty Basgt Co emerara,

io of tle fOll"Wlnff cereribed pro, »erty, Vizs—

A lease for a term of 999 (nine hundred and ninety
nine) ‘ears fn respect of sub lot "I '"part of
lot numbered 143, "(one hundred and thirtcen)

Duke Street, In Kingston District in the City of
Georgetown, in tne County of Demerara and Colony of
British Guiana; the said sub lot "I" havin
ares of. OLOS gdec:Lmal nought ' four nine six? of an
acre and beimg laid down and definel on a plan by Sup-
recn A, Nehaul, sworn land surveyor dated 418th Janua-

20 ry 1957, deposited in the Deeds Registry on the 26th
day of January 1957, together with the right of access
“to and use of thdwater closet and water pipe situatc
on sub lot "I" a ' part of the said lot.

2 That on the 5th dag of December. 1959 the plaintiff
duly entered in the Deeds Registry of British Guiana,
at Georgeétown mee:z*ara a Notice and recsons for op,os—
ition tc the passing‘of the sald lcase which is as
followsée-

TAKE NOTIGE thau FjoChintamanic Ajit Residing at lot

30 65 Fifth STRE.LT A.,berttpwn Georgetown, Birtish Guiana

with office of pwﬁire& and address of srvice situ.ted

at the saic address’ oppose the passing of a certain

conveyansc - by way of leas e for a period of 999

{nine hunired and rinety nine) years as advertisec in

the Official Gezette of t Hs Colony on saturday 28th

Novembexr 1959 and. num‘bered 37 tlerein for the Counties

of Demerars and Eoscqueb: and more fully described

as. followes-

‘ ‘ : i)
o (+se page llnef-re Omitted here to avoid
Fepetitiomn) heétween you the said Joseph Mooto Sa-
mmy of lot 271 Thomas - Street Georgetown Demerars
and Rupert Ranaoiph Blackman, of lot 79 DA Silva
Street, l\leWCOWI‘ Kitty East Coast Demerara. And
further taxe Gotice that the following are the
. grounds of gppo sitiong -

(1) mnau on the 31st, Cay of July 1958 you the

"said Jouocph Mootoo: ..ammy also known as Mootoo
Sommy entered into an. agreement of sale

where by you soid to the opyponent Chintamanie

S 0 Ajit, the following described property, Vizi-
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(see Exhibit "EY, Omitted to avoid duplication.)

for the sum of $17,000s~ (seventeen thousand dollars)
and although the necessary papers and fees has been
deposited and paid in full by the Opponent
Chintamanie Ajit to the Registrar of Deeds you failed
to re-advertice transport of the said property to

and in favour of the said Opponent Chintamanie Ajit
and cede transyort to the caid Chintamanie Ajit in
comyoliance with the said agreement of sale entered

1nto and dated 3lgt, July 1956, State~-
ment of
(2) ., Thaet the intended passing of lease between ~  claim

you uuc,L «1.G Joseph Mootoo Sammy and Rupert Randolph
Slockman is in respect of part of the said
uro*crty sold by you the said Joseph Mootoo Sammy
as per the, said agreement of sale dated 3lst,
July 1956 to the Opoonent Chintamanie Ajit and by
reason of: the said agreement of sale which stands
_in full force and virtue it ies not competent for
you the ggid Joseph Mootoo Sammy to seek to lease
and/or sell a part of the said property which you
have already sold to the Opponent as per the said
agrecment awaiting the necegsary conveyance by
way of transport from you to the said Chintamanie
‘Ajit which so far you have delayed and/or neglected
to complete,.

(3) The Opponen§ §herefdre claims:-

(a) an Order of the Court restraining you the said
Joseph Mootoo Sammy from passing the said lease to
and in favour of the said Rupert Randolph Blackman
as aforesaido

(b) , SpelelC performance of the contract dated 31 <,
July l.q)JU. s

(c) alternatlvely. Gamages in the sum of $9000s~
(nine thousand - dollars).

(a) costs of these proceedings.,

Sgd: Chintamanie Ajit,

4_',_Jr.f o Opponent (Opjoser)

ntv-s 0 ‘%:-' ,j— I

Le - A COpy of the said Notice and grounds of
: opposltion was served on the defendant.

J.-'.

5. The plaintiff repeats and relies on each and
every of the several allegations and statements
made and contained in the said Notice and grounds
of oppositlon.

b That' én 'the 31st, day of July 1958 the defenda. t
sold the aforementloned property to the plaintif?f

for $17,000:- (seventeen thousand dollars) and receiv a

on account of the said property the sum of $1000:-

(one thousand dollars) from the plaintiff and duly

entered into an agreement of sale and purchase which

is as follows:~-
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(Ssec exhibit "A". Omitted here to avoid duplication.)

7. That the plaintiff complied with the terms of
agreement to advertise transport of the said
property within the time mentioned but after the
necessary a.fidavits and instructions to advertise
and full fees and dues were pald to the Registrar of
Deeds by the plaintiff to advertise the said transport

\1 N

to and in .avour of the ™ aintiff, it was discovered by the R

gistrar of Deeds that the defendant had concealed certain
facts regardlng acguisition of certain houses on the
.said property. by the defendant and the advertisement of -
transport. ta and in favour of the plaintiff was held up -
for a long period of time by the Registrar of Deeds =
and this was .entirely because of the fault of the
defendant who thereafter by affidavit cleared up the .
question which arose between the Registrar and the
defendant and as a result of such detainance which

was due to the fault of the.defendant the plaintiff

did not take up transport from the defendant when the
time was ripe for the passing of the said transport

due to the business arrangements which the plaintiff

had made when doubt arose whether the defendant would be able

to give transport to the plaintiff or not but was gquite
ready to take transport at a later date when the time
for passing of the said transport had expired but not
beyond revival,

8. That the plaintiff paid the necessary fees to the
Registrar of Deeds for the revival of the said
matter and to re~advertise transport of the said
property as allowed.by law but after such payment
to the Registrar by the plaintiff ‘for the re-
advertisement of the sald transport the defendant
went to the Registrar's office in the absence ’
of the plaintiff and without notifying the
plaintiff requested . a clerk of the Deeds
Registry to return and he did return to

defendant the transport defendant had lodged in
company with plaintiff to enable the Registrar

to advertise the said transport to and in favour
of .the plaintiff, and as a result the Registrar
of Deeds was in no position able to and did not
re-advertise the said transport as paid for and
recuested by the plaintiff,

9., That the plaintiff was and is willing to
accept transport of the said property under the
terms and conditions of the said agreement of

gale dated 31lst, July 1958 hetween the plaintiff °
and defendant of which contract time was not of the
egsence for accepting transport,. :
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10, That it is not competent for the defendant to
gsell, lease or in any other way disBose or transfer
any right, title ana interest or'in any manner
handle the aforesaid property as if it was not sold
to plaintiff without honouring the agreement of
sale and purchase as atorestated and/or obtaining
an Order of the Court relative to the said contract
dated 31st, July 1958,

11 The plaintiff therefore claimst-

(a} an injunction restraining the defendant, hls
servants and/or agents from passing any lease or
title of 'any nature to the said Rupert Randolph .
Blackman or any other person of the herein aescrlbed'
property as contained in the agreement of sale.

(v) specific performance of the said contract dated
Blst July 1958 as hereinstated, o

(¢) an Order of the Court declaring that the plalnr
tiff's opposition aated 5th, December 1959 to the
aforementioned conveyance by way of lease is Just,
legal and well founded,

éd) alternatively: damages in the sum of $9000:-
nine thousand dollars) for breach of agreement.

€e) costs of these proceedings amounting to $
or such sum as may be allowed on taxatlon),
for costs.

If the amount claimed it paid to .the plaintiff or his
arent within four d¢ays from the service hereof,
further proceedings will be stayeds

Datuad tﬂls 10th, day of Decenber 1959,
Sgad: Chintamanie Agit.
Plaintiff,.

Thic Writ was issued by Chintamanie Ajit, of lot 6.-
Fifth Street, Alberttown, Georgetmwn Demerara,
British G.iana, the plaintiff herein,

AFFIDAVIT VERTFYTING CLAIMS

I, Chintamanie Ajit of 65 Fifth Street Alberttown,
Georgetown Demerara,. British Guiana, being duly

sworn, make oath and says- Affida-
1. That I am the plaintiff in the hereinstated vit
matter, verify-

2, That on the 3lst, July 1958, I bought from Mootoo ing
Sammy the following described property Vizs- - claim
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(See Exhibit "E", Omitted here to avoid duplication)

under the te.ms and conditions as set out in an agree-
ment of sale and purchase date 3lst, July 1958, and
reproduced in the statement of claim,

e That transport of the said property was advertised to

and in favour of me, this deponent, by the defendant
but by rear n of time it became necessary to re-advertise the
sald transvort of which although I willingly pald the fccs
to re-advertise the defendant failed, refused and/or nep-
lected to do so notwithstanding thc’ fact that timc for
taking. up transport was not of the essence of the acrcc-
ment betwecn the plaintiff and defendarit and s. the Jlain~
tiff as denied’the legal right of obtaining title by way
of transport from the -defendant although the plaintiff is
able, ready and willing %o take up the Sald trdnsport of
the property from the defendant.

4o That the agreement of sale and purchase as aforestated
stands in full force and virtue there being no .Order

of the Court or a judge to vary, rectify and/or rescind the

said contract dated 31lst, July 1958 between the plaintiff

and defendant and therefore I seek to enforce the sald con-

tract as I know of my own knowledge that the contract was

slgned by the defendant and myself and is a 'firm legal do-

cument, Alternstively; I claim ;9000:- (nine thousand dollars)

damages for breach of agreement,

5. ‘That I entered a Notice of and redsons for op.osition
to the passing of a certain conveyance by way of lease to
.and ‘in .favour of Rupert Randolph Blackman of lot 79 Da
Silva Street, Newtown, Kitty, East Coast Demerara, by the
defendant in resgpect of the said property on the 5th, December
1959 being entitled to an Order of syecific performance of
he said contract; alternatively, damages in the sum of
9000'- (nine "’ thousana dollars) for breach of agreement, this
belng a matter to'‘the value in excess of $500s- (five
hundred dollars) and for which demand by opposition has heen
duly made but without effect, therefore‘l filed a specially
Indorsed Writ of Summons on the 10th, December 1959 No. 1961
for the sursty and recovery of the amount of damages claimed
$9000s~ (nine thousand dollars) and/or specific performance’
of the aforesaid contract dated 3lst, July 1958 and that
the said oppos:* tion 1s just, legal and well founded.

Sworn to athaorgetown Demerara,

this 10th, day of December: 195G ... .
Before Me, ke L Sgd‘ Chintamanie Ajit.,
SRS S SRR '“Fﬂ Deponent - (Plaintiff)

Y '.";

A COMMISSIONER UF OATHS FOR' AFFIDAVITS.

o
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AFL IDAVIT OF -, DEPuNuBL -

I, Josegh Mootoo Semmy of lot 271 Thomas Street, C-eorge-'

" town being otuly syorn, ‘magke oath and say: as fbllows

1e I am the defendunt herein.
2e I admit paragrayh 1, 2, 3, and 5 of the. statement of
claim Indorsed on»the Writ -herein,

3, That in accordance with the agreement of sale dated . .
31st, day of July 1956 the plaintiff agreed to pay AfPi~

all expenses in connectlon with the conveyance. That my davit
first, affidavit which was prepared’ by tre plaintiff was of
sworn-to by me on the 2hith, day of Septemmr 1958 and I *~ Def-

am informed and verily believe that the conveyancing papers ence
were filed with the Registrar of Deeds on the 30th asy of
September 1958, '

L, That after the required period.of adverti sanent had
expsred I. enguired of the plainti £f whether the

‘transport was ready to beé passed, whereupon, I was informed

that my affidavit which was prepared by the pl ainti f£f

did not explaln how I acquired three building s which wege

originally owned by one De Freitasg and vhich had
subsecuently been bought by me. Onthe 4th, day of November
1950 the affidavit was re-sworn to by me e:plalmng the pur-
chasé by me of the three buildirg soriginally owned by - )
De Preitas and the transport was accardindy advertised on
the 8th, -day of November 1956(5)Thatwhen the transport
was ready to be passed I attended transpat Court on the
2Lth, day of Nowember, 1956, but ‘the plaintiff d d not
attend in order to accept transport, Wken I wet to the

" home of the plaintiff he informed me that he @ d not.. ... -» &7+~

have the balance of purchase srice to ensble him to ‘aceept
transport, Under the provisions of the said agreement

of sale dated 31st, day of July 1956 I md agreed to grant
the plaintiff a mortgage on the said property for 10, 000:-
and as the plaintiff informed me of his inability to secure
the balance of the purchase price I agreed to increase his
mortgage to $12,000:- but despite this increase the plaintiff
refused, and/or neglected to attend transport Court for the
purpese of accepting the said transport despite repeated
recuests made by me, .

Ge On *the 5rd, da:y oi‘ Fe’bruary 1959 my Solicitors Messrs.
Cameron & Shepherd wrote the plaintiff on my instruc-
tions the following letter:-
(See Exhibit "B", Omitted herein to avoid duplication,)

to which no reply was received,

(IS
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: Ta g That dcspite this letter: the plaintify neglected

. T'w . 'to attend the transport Court on that day or any subse-
Y. - cuent days during the month of February 1959, fixed by the Re-

gistrar of Deeds for thé purpose of passing conveyances,
The transport was therefore decemed by the Registrar of
Deeds -as lapsed on the 23rd, day of February 1959 and on
the 27th,. day of February 1959, as I was advised by my sol-
icitors that the gale w.s now cancelled and the deposit
forfeited in accordance with their letter 1 uplifted my
transport‘from the Registrar of Deeds, .

8+ That the' plaintirf has never sought to re—open the
transaction nor has he ever recuested me to re-
adcvertise the transport to him. o

9. That I have since advertised the aforesaid proPerty

‘ divided into several sub lots for the purpose of dis-
posing of the said property and gs a result I have entered
into several agrecmeénts of sgle between myself and several -

persons for the sale of the aforesaid property as sub divideds I

20

30

L0

am advised and verily believe that I have a good defence

to this action and such defence go€s to the whole, of the ~
: plaintiff’s claime. .

10, My address for service and place of business is at the
Office of my solicitor Paul Anthonly Crum~Ewing of lot
2, High Street, Georgetown, and the said Paul Anthonly Crum-
Ewing and/or Herman William De Freitas and/or Hugh Cecil
Benjamin Humphyrs and/or Joscph Edward De Freitas are hereby
authorized to act as solicitor on my behalf herein, and to
receive all moneys on my behalf and to give receipts therefor,

Sgd: J. Mootoo Sammy.
Sworn to at Georgetown Demerara v ‘;
this 17th, day of December 1959,

' Before Me,

Commissioner of Oaths,

NOTES OF EVIDENCE OF TRIAL QQDGE,

10 gl

CHINTAMANTE - ATIT (Plaintiff) R
Vs
JOS PH MOOTOO SAMMY (Defendant)

No, 1961/59 Demerara

Plaintiff in Person, /
Mrs, Ali Khan instructed by P.A. Crum-Ewing for the Defendant.
Plaintiff apologises to Court for arriving late,
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L CHINTAMANIE AJIT swWorn;- .
I em the plaintiff in this matter. On the 3lst,
i " July 1958 I entered into an agreement of sale and
purchase - with the defendant by which agreement I
bought his property located at 1134 Duke gtreet,
Kingston, Georgetown for the sum of $17, 008~
I paid him on account the sum of $1000;- a d agreed
to pay the balance of $16,000:~ in the following
manner - that the cefendant give me a mortgage in the
10 sum of {10,000t~ and I pay him the balance of $6000:-
-in current money of British Guiana, ..The terms of.the
. contract was such that L shall advertise transport
not later than the 30th, September. 1958 and if I
did not do so the {{1000:= paid by me:' to him.shall be
forfeited and 1 shall pay all the expenses relative to
the advertising and passing of transport and mprtgage
in my favour, This is the agreement of sale and
purchase Exhibit. "A" in evidence. 4s a result. of
entering into that agreement of. sale and purchase
20 . T complied with its terms by paying all the necessary fees
and tendering all document's to the Registrar of Deeds
which were duly filed on the 30th, day of September 1958
by me. But I did not sec publication of the transport
and mortgage in the Official Gazetté of the following
Saturday. < then made enguiries at the Deeds Registry and
I was informed that there were certain buildings. in the
property which did not belong to the defendant and
should have been excluded from the description of the
property to be advertised for transport and mortgage. I
+ 50  then contacte? defendant .either the same day or the
next agy .and + tcfd him what I had been told by the
Deeds Registry Officer to whom I had sopken, Defendant
told me he had bought the yroperty with the properties
in question -as lease houses on the land and eventually
he had bought out gll the houses. e said he had
receipts for the punrchase of the houses and that he will
get the matter straightened out. I waited a week but
did-not see any .publication in the Official Gazette of the
trancport and mortgage, About 2 or 3 days later the
Lo defendant céme to me - tHAtYis after-Bhe Saturday wheén I
- expectid to see the adavertisements-in the Gazette, He
cgked me to make out ‘an affidavit for him stating that he " 1
nidloccuired tHose houses, I told him that I .could
rnot make out such an affidavit. I Had made ‘out the
affivacits, of -sdle and purchase because he was present
' Zhd rave mé the nececsaryVinstructions, ‘I told him. that
he woi1ld have to “€onsult g !lawyer about affidavit in
relatibn to the ownership-:of tHe -houses. He left and
for avout six weeks I kept looking out for advertisement
50 in the Official CGazette for the transport and mortgage.
It would be between 3 and 6 weeks that 1 did so. I saw
no sucH advertisement, Then 1 went to defendant - no I
did not go to see him; he came into my office and asked my
tysist to type something for him,:

st
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I met him in my office. and asked hlm what about thc ad— s
vertisements., .He told me that.everything was fixcd and had
got the nccessary,affidavit filed and.that “the. advertlse—

. ments would .come out very soon. This was. about’ 5564 0or.7

. weeks after’ Exhibit "AM was sign€d. Hé told me the % a:lot
of people were coming to ask ‘him for a mortgage. of. Qertaln
parts 6F the-property which they said I had agreed.to sell
to them, . He  said that he will like me to know that he is’
not. 301ng to do anyfhlng until the transport.is passed but

10 that any person who~tame to me about buying any part of the
pr0perty must: still send the persons to him and let him:
know. how much tnat person would pay.and how much mortgage
the person would.want and for whet part of the JrOPGrty.
I contimed to send people to. dpfeéndant to get his, e
angOVal for: the.mortgage of the different parts’ of -the
property but the people came back to me and told me that
they were informed by the defendant not to deposit any
money: with me ‘because. I have not yet purchased the prOperty ar
and  had only advanced;1000s-. I then_got 1ill with a non-function-
0 ing - gall blagcer and as a result 1 suffered from shortness of"
breath.I took medical treatment.: This was in early part of December
1958. In.garly December 1958 I was informed by my: secretary
" Miss Ali that she had seen the transport and mortgage
advertised in the Officlal Gazette., I told her that if:
NER defendant came to the office that she should tell him I -
Lwwas very i1l and could not then pass the transport o
‘or mortgage. but would do so later when I reit better. This
may have been before December 1958, Sometime in December
1956 Mis: Ali told me that 'she had told defendant what.I had.

30 said and that he ap.eared to be .enraged, I live in- flat ‘
above my -o:fice, Defendant came .to my office in :
December 1953 1 think., I t0ld him 'l was very 11l_and that
he must wait on-me a little until I got better, = ‘told
him that if he wanted the matter to go through how I -
jould authorize my secretary Misg All to take trsnsport
and the mortgage provided that he could latent the .
mortgage from 10, 000:~ to $14,000: - because I only had
in my popsession in the house @2000' I to0ld hin
bhat if T was well I would not even teke the mortgage

4O but would pay him off in cash. He told me he would

go half-way and extend the mortgage to §l2, OLU:-
I told-him I only had $2000:= and woald telefhons &

friend for a loan of $2000:- and that if I got it . =,

would. authorize Miss Ali to take transport and

‘mortgage on my behglf but that if I did not

get the lban of §20008~ he will have to walt

until I 'wes well enough, But I told him that in any

‘event I would take transport and mortgage in six =

weeks' because 1l wapg feeling better day by day. My
50 friend refused to give me the loan, Defendant

returned to me to find out if I had got the loans

I told him that I did not get the loan and could

only give him 32000:- and that he w;ll have to

wait 6 weeks for transport and mortgage to be passed,

Yo
ERIN
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He said he will not wai‘ but would go to a lawyer,
Two or three days later 1 received this letter
irom Cumeron ¢ Shepherd, solicitor se Exhibit 'B"
in evidence (dGated 3rd, February 1959). Transport
oo mortgage hed in fact been advertised on 8th
hoveumber, 1650, T was feeling very ill vhen I
received the letter so I ¢id not reply to it.
Before 9th, February 1959 had arrived possibly
on the Friday qQr Saturday before that date
defendant came to my of:ice. He asked me whether
I 1.6 received the letter from Cameron & Shepherd
anc. told me that they had not eceived a reply

to it and he asked me if I wes taking transport
an. i:ortpage or not, . L told defencant thatin

the vy L was 111 it is doubtful whether I

could attend transport Court or go out to get

the money but that but that if I could not fi nd
the health to go out to pass transpart I would

agk him to re-advertise the transport for wh ich

I would. pays He told me he would not give me the
mortreies I agreed to that., Defendant told me that
the ©.ergons’on whom I was depending to buy the
prooerty will not do so as they hed gone to him

and thit if the persons did not give him the
mortgage to me to transfer to them they will not
buy from me, He decided to re-advertise transport
at. m; <xplense but without mort age. 1 £016 aefende
ant that if I co.ld feel well enough to go to bank

"to get the money ,2000:— I would tske transport on

the 9th, Pebrusry 1959. On the 9th, Febru-ry 1959
I ¢id not fecl well enough to sttend transport
Court, or go to the bark, so I-did not attend
transport Court, I sent my secret:ryto pay
Registrar of Deeds for re-advertisement of the
trans,ort, This was on the 26th, February 195%.
She pzia 28~ re-aavertisement fee., This is the
official receipt therefar., In evidence bxhibit
uger, On the afternoon on Monday 9th, February
195¢ the defepdant came to my office and told
me that he 0id not sec me at transort Court. He
became abusive. He told me that if I did nmot |
have money I should not buy any proyerty, He told
me that he would give me a chance to raise the
money and pay him wznc that I could get the
trang;ort again if not he will give me ‘back my
money as he does not mean to rob me, I told
defendant -that 1 will re-advertise and take
transport. On the 26th, February 1% I paid
the re-.dvertisecmeit fec, I Gid not see tle
advertisement when I expected to see it o I

geme to the Registrar's office (Deeds Resistry)
to inc.ire about it, I was told by Regi sty
glerk kr, Chase that defendant hzd come with
Mr, Carrington, clerk at Cameron and Skepherd

and asked for delivery back of his transpoart and
that the transport had been del ivered back to
defendant.,



CThe' folloWing day I went to? ‘defendant at his
home and told him. I did noi see re—advertlsement for

- whieh I hed.paid and-that Mr{ Chués had told me that
e Ned teken baeck hie transport. He told me that

.hc Will not sell the Srioperty . any more to me as
one Deane, a property: agent had‘told him that he
‘could make, 21250008~ jon the propérty if he had sold
it ot in oortlons, He told me he will forfeit my
money° I told-him he cotild not do so and will have
10 “to give me transport. About a month, later I met him in
N Water Street; I. asked him about the- transport He
"*askcd me if I w.s ready to take tr@nsgort NIOWe
- I said ves = I.t0ld him that I would tome for" ‘him
o go to the Reglstrar. That ‘was on Thursday
before advertisement of lease to R.R. Blackman
was advertised on Saturdsy 28th, November 1959 in
the Gagette, On 5th, December 1999 I entered opposition
to pascing of that lease. I later 'ffled my Writ in
this wetion. I ask for: relief set out in my
20 proyer in-my Statement of Claim,

N

Gross --exqmlned by Mrg, Ali Khang -

I am a licensed auctioneer, agent, valuer and stock-
broker. 1 have been a regl &stete agent from 1939 and
an auctioneer, valuer- and stock-broker from 1944, I
negotiate sales of properties for commission. I have
*since 1939 prepared many agrecments: ‘of sale and
"purchase for my clien{s. This was the only tlme
I 'have prepared transport papers. That was®
because I had agreed to pay all transport

30 expenses, Defendant did not suggest that he take

Ca 1awyer to prepare the transport papers. I had de-
fendant 's transgort. before me whe:: the transport |
' papers were prepared by me., Actually my secrcfgry
at my direction vrepared the transLort papers ‘
She read over .the affidav1u of sale, to the
defendant and he said it-was alrlgh%.
Exhibit "A"- was.made but byiMr., R.H. Luckhoo, ' '
Barrister—at-lLaw. It is stated in exhibit
YA that transport ik to be advertised during

LO the month of September, 1t may be trué that
the affiwgvits of s:le andé purchase were sworn on
24th, September 1958, Affidavits hrd to be
corrected on more than one‘occasion, Affidavits
were filed on 30th, September 1958, Transport
was advertlsed on Gth, November 1958 and w=s
ripe . for passing on 24th, November 1954, I did,
not attend transport Court on that day. Defenr"
dant came that afternoon to inguire why I . - .
did not come to transport Court, I told him .

50 I was too ill to come to transport Court.and to
get the rcmainder of $2000:-, He offered to
incredse the mortgage from 210, 000 ~ to

812, 000; ~ :

P8
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On two other 000331ons subsequently the defendant
came_to my house. to find out why I-did not complete
and 1 tola him on both occasions I was too 11l %o
do so. It is not_true that I did pot have-the
money to'do so, I haa enough mensy in the bank to
complete, I did tell defendant on each occasion
that I would try to borrow money from a friend, The
reason why 1 wanted to take a mortgage was because
i wanted to re-sell the property-in portions in’
order to mqke a profit., I was speculgting, In
parqg{a of my Statement of Claim 1 have stated
that dld not take up transport from the defen-
dant when the time was ripe for the. passing of the
sald transport due to other business arrangements-
which 1 had made when doubt arose whether defendant
would be sble to give transport to me. or not, - The
doubt to'whlch, have referred arose as a result
of the registrar questioning ownership of houses
on the land. The busingsg arrangements to which I
have rcferred'at‘@ﬁﬁ?ﬁﬁgf my statement of claim
WETE thelclosing of accourt s at the banks, I
now say did not close any of my local bank
accounts, I have bank accounts with Royal
Bank of Canada, Georﬁetown, savings account.

snd with Barclay's anks, Georgetown, also

savings account,

Question by me: Did you at any time during 1958 or ~
1959 have any account with any baek Bvi~

in :ny part of the world outside. of British Guiana? de?ce
o
Answers I do not WlSh to answer that que s~ Plain
tion. L.am afraid that if I tiff
answer thet guestion it may -
incriminater me, .

I now say that the business arrangements I havée referwped
to in paragraph 6 of the Statement of Claim are the
arrangements I had made with other persons to. fell
to themportions of the property in question, - was
depending upon deposits from these persons to

pay to defﬁndant the amounts I had agreed to pay him
under Exhibit “A" but thosg .persons did not pay

me depositf because I could not see them through
illness, s then prevented from taking up
trangport qt the time tEansport was ripe for passing.
I had money in banks, now say 1 did not have
enough licguid chsh at the time to take up transport.

Adjourned to 1 p.me

Resumed at 1,05 peme
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CHINT MAIJE AJIT re—sworng—

Further cross-examined by «rs, Ali Khont-~

e

(Witnuse stated -
that he desires to cualify an answer given this worn-

ing)

When I sai¢ this morning that I did not have
enough licuid cash, 1 was then in a position
to raise the necesrary wmoney from invest-
ment © hzd or properties I owned.

Cross~exzamined by Wrs, Ali Khani- I did

not seek to realise any of my investments or
sell any of,m¥ property tu pay the defen-

dant because was 1ll, As a result of my
i1iness I had ceascd all busines temporarily, but
I ¢id ask a friend tov lend me ¢2000$-4 He told
me that he could not do so theni This is the
defendant 's transport for the property which I
did read pefore the filing of the transport pa=-
pers on the 30th, September 1958i Transport

in evidence Exhibit D" N,, 967 of 17th, August
1656, lot wno. 113 Duke Street, with all the buile
dings zn’ erectiuns thereon save and except three
builain:s belonging to Manoel De Freitas.A Today
in the witness box is the first time I have
observed that except in ixhibit D", I relied
on my secretary miss Ali wnom considered to

be very efficient, =znd because of the ‘
description of the property contained in-
Exhibit "&'" the agreement of sale of the
roperty I Gid not scrutinize the de- '
scripti.n of the property contained in

the transport Exhibit "'D", Defendant has
committed breach of our agreement of sale

and purchase because he has uplifted

his transport nxhibit "D" from the Deeds
Registry thereby preventing the re-adver—
tisemert of the transport. I bought the
property with vacant possession of the

front building. Deffndant gave me the

key to thft nouse, kept the house

vacant . did not go to live there,

Defendant did summons in Supreme Court for

rent for that house.  Those proceedings

are still pending. e claims ,60i-

per month rent for that house from me, I

still have the key to that house but

defencant got Order for possession of

that house from rent assessor in proceed-

ings brought against me.




Line 23 at mark before first word from end
corrected to read:(insert) I overlooked the
mention in the description of the property
in Exhibit "D", The exception of the 3 buil-

dings stated therein as belonging to Magnoel
de IFreitas.
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i o j_ ,
I did not attend rent assessor's Qourt beOause I did« o
not consider myself to be his tenanti 1 did have. gome
Pleces of furnlture in that house. did go with %
view of selling the house furnished, After the filing
of transport documents I considered myself free to sgll
the prioperty. I .s0 considered myself free to Bﬁll ‘ayen
from time the. agreement of sale was slgned by me and the
defendant, - L,
(Witncss states he docs not w1sh to add athhinm to R
10 his CVidence, § B C

P

<o

. I cm zetin~ assiestant Conveyancing Officer in the
Decds e iotry. 1 produce.at your reqgucst the Decds
Le_ igtry 1ile containing transport papers relative to
lot 113 Duke Strect, Klngston ~ Reference No, . -45 of 22nd
November, 1958.- On 30th, September 1958, instructions
to advcrtise. transPort for that property subject to a !
ease of sub lot " A" in Pavour of -Bissoon Lall‘iwas
. "piled. Transgort to be advertised in favour of ‘Chinta-
.20 manie Ajit. also see affidavit of.vendor dated
. 27th Segptember 1958 and certain particulars therein re-
o~ ‘sworn on L4th, November 1958.. Affidavit of purchaser
"~ -dated 30th, September 1958, That dpansport was adver—
tised on 8th, November 1958 in the Official Gazette
and became ripe for passing on 22nd,- November 1958,
and ‘would nermally ha¥e been passed on 24th, November
1958 or thereafter, sec on file certaln queries in
handwriting of Mr, Chase, the conveyancing Officer
(acting) and a note in handwriting of Mr. D, Reme shwar
30a clerk in the conveyancing branch, Mr, Chase's note
was "What éboui the 3 buildings belonging to Manocel
De Fraitas?! sec,In handwriting of someone elseé
"they are the property of transporter.," Note by
Rameshwar "Affidavit of .vendor loaned to him on h.10-58o"
Note (undated) marked "returned." "Affidavit re~sworn
. and returned U4,10,58," 1 sec nothing-on file to say why
adveértisement Aid not' take place beforc 8th, November
1958, The traonsport wns certified on the 22nd, November
1958, by Registrar of Deeds ¥r. R.S. Persaud.. 1t.would
Jolapse thereforc on 22nd, February, 1959. Trungport:may
be ra—achrtlfed af*ter lapse.on payment of prescribed
fec of §25- £ re-advertised it would not. lapse cgain
until 3 months passesifrom ddate of reeord certificate
of certifying Officer, As far as I know transport can
. be re~adver tised time and time again at the application
,-0f the partles. 1 see a note on file of paymcnt of fece
. of §2:~ on 26th, February 1959 by C, AJit for re-advert-
-+ ‘igement, That note is in handwriting of Mr, Chases I
I sce receipt in Mr, Chase's handwriting and:signed by
50Me0to0 Sammy and dated 27th, February, 1959 for trans=
port No. 967 of 17th, August 1936, sec pencilled note
in Mr, Chase's handwriting end initialed by him "MsR.C. %
and dated Z7the2,59. = Title to be 1la id over,"* This
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note is written on face of title Deed prepared in
the Deeds Registry for the passing of transpert af-
ter original advertisement. It was not within the
du¥%y ‘of the clerk delivering the transport te Moo~
t00 Sammy bn 27th, February 1959 to inferm Mootoo
Sammy that g re-advertisement fee has been paid.
Some clerks‘might do so, =~ ot kers might not,

It is not the prestice for such information to

- be givem. The receipt is written by Mr. M.R,

10

Chase, conveyancing officer(acting) and signed by
Mootoo Sammy. I would from that say that Mr,

Chase returned the transport te Mootoo Sammy.

Mr, Chase is an experiencedOfficer of the Dceds -
Registry. Any persen may come to the Deeds Registry
and ask for a transport., Whcre Counscl signs instr—
uctions to advertise we would normally ask. that
lawyer himself or his clerk to givc PCCblpt for the
document requested, Where transporter himsclf signs
instructions to . .advertise transport and thcn requests

;: 20return ef transport he would have to sign for re-

ceipt of"same if he uplifts ite In the .prcsent case
the instructions to advertise are signed by Mooton

.. Sammy as transporter and Chintamanie¢ Ajit -as trans-

portee, There is nothing on the file to indicatc
who paid ‘the transport fees. No inguiry wiuld have
to be made as to reasun-why transporter.wants to up-
1ift his transport. ‘But we would have to be satis-
fied that pmrson representing himself as trans-

. porter is_the transporter before we return transport
to him., If I saw a record on the file that re-adve

ertisement fee was paid by you and transporter came
to uplift dransport I wouldl most probably have told
him that you-had pald re-advertisement fee. File
in evidénce Exhﬂbit "mY o, ‘

Cr0§s—egamincg by My guAll Ehonge

4o

Words "Title to be laid ovcr" do n@t mean that

. vendor has agreed to.lay title over. .They mean that

not hing further could be done before title is laid
over, There was nothing at A1l to pregent the
transport in this case being passed between 3rd, Febe
ruary'l959, and 22nd, February 1959,

L

PO

Rew gggg1n6g§~ o L

.The re—advertisement could not be made becausg
of absence of the transport tekén up by the vendor
Mootoo Sammy, (Mr, Chase is present in Court
and Court asks Ajit if he would like to call Mr. Chase
as 8 witness, - Ajit states that he does not wish to .
do S0, i A

PR

GASE FOR PFLAINTIFF GLOSED, . .+
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Rut to election Counsel for the, defendant closus
defendants'. case and submitss—

3|

From the evidence given by the Plaintiff it is quite
clear that the plaintiff is the paty in default

and he has commlitted breach of the qgreemenx of sale
and purchase,.

Contends time was of the essence by reason of pro-
vigion that ‘trhneport was to be advertiséd during month
of September. In any event letter of 3rd, February
1959 made time of the essence of the agreement, De-
fendant never attended the transport Court on 9th, o
February .1959 and therefore the agreement had been - .
broken by him, His explanations show that he:was neve
er in any financial position to take transport, Even
though defendant agrecd to inerease the mortgage from
wl0, COUs = to w12y0005~ the Plainﬁiff whe in no positlon
to take up trracport. P oA

ADJOULIZD TO 9 com. ON FRIDAY 6th, RENUARY 1961.

dppearcacces as befores.

Mrs, Ali Khan further addressess A

The letter of 3rd, February -
1959 made of the essence., . Letter states that complew

tion must be made by Monday 9th, February 1959. Refers

to Cheshire & Fifuot on contracts 5th, Editorn p 4BL ~
The next @uestion is s..es Goss V Nugent (1u83) 5 Ba ag,
58, Subsequent arrangements on afternoon of 9th, Feb-
ruary 1959 formed a new contract and that contract wos
not in writing and is thereforeunenforceable. No action
taken &n representation by the defendant to the detri-
ment of the plaintiff. No cause of action can be based
on the principle that no party will be allowed to’ go back
on a representation made by him to the othér party.which
is intended to have legal conseguences and to be acted
upon by the other party end upon which the ot her party
has acted to his detriment., Can only be used ih de~
fence, Contends that after breach of contract by plain~
tiff, ‘defendant was entitled to re301nd - Gltes Howes

V _Smith (1884) 27 Ch D, 98,

g L ';'{ .‘«’"\
CHINTAMANIE AJIT addrcsscss— ’ BT %l?; .
Contract stands until either party brings such
a cuntrﬂct to an end or brings procecdings ia o Court
of law. ‘Agrecment by the.plaintiff after 3rd,’ Fcb=
ruary 1955 and before 9th, February 1559 was such that
time was no longer Of.ths cssente,  The evidence om this
point is not disputed. laintiff thereafter poid re-
advertisement fees on,26th, February 1959. Transport up-
lifted by the defendant on the mext day 27th, February .
1959. Letter of 3rd, February 1959 was of no effect
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after the defendant came to plaintiff prior to 9th,
Febriary 1959' and 'told him that he will not ineist on

transport going thwough by 9thy February 1959,

S JECTEION RESERVED

In this opposition action the plaintiff Ajit
claims against the defendant Mootoo Sommiys~ — oom

Y

(1) an Order Restraining the defehadant froem pascing
a'lease for a term of 999 years to-eéne Blackmon in re=
spect of sub lot "I part of lot numbered 113 Duke |
Street, Kingstony Georgetown in the County of Dcmerarc;

(11) ' specific performmrice of a contract of s~le and
purchase entered into by and betwecn the plaintiff as
purchaser and the defendant as vendor on the 3lst

of July 19584 in respect of lot 113, aforesaid; alter-
natively nine thousand dollars as da mages for breach
of contract, B ..

(111) an Order declaring the plaintiff's Opposition
Just, legeal and well founded;

(iv) costs.

In 1936 the defendant became the owner by trans-
port No, 967 of. the 17th, of August 1936 of lot 113,
Duke Streety with all the buildings and erections there-
on save and except three bulldings then in the owner-
ship of one Manoel De Freitas. These three buildings
were subsequently acquired by the defendants In 1957
a lease for sub lot "A" pa rt of the property was
passed by the defendant to and in favour of-one Bis-
soon Lall., , On the 3lst, of July 1958 the plaintiff
and the defendant entered into a written agreement.

‘of sale and purchase whereby the defendant agreed-

“to sell to the plaintiff and the plaintiff agreed
+1t0 buy from the defendant lot' 113, Duke Street,

Lo

with-all the buildings and erections thereon, save’
and except one bullding the property of Bissoon
Irall situate on sub lot "A", It is stated-in tihe -
agreement of sale and purchase that Bissoon S
Lall holds a lease for a term of 999 years. After
describing the parties and the property the agreement
contalned the following terms:-

RICE:

The sum of $17,000s~ (seventeen thousand dollars)
of which the sum 0f one tlousand dollars is being pald
as a depasit on account of the said purchase price of
$17,0008~ (the recelpt whereof is hereby acknowledged
by the vendor.) The vendor agrees to give the purchas-
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cr a mortoage fer 10,0008~ ot scven per cont ine

toeroct )kr year payable guartcerly - the.lnterc ot. Capw
ital to be pCld in 5 yecarly inctalmento . QZOOO.- cache
Yirchaeser t . cnticipate payment., Trancp.rt t: be
adverticced durln the m.nth of Scptember and if the
purchacer wh ic y-yinz the full trancp. vt expunsco
fails t. have papers £filcd f£f.r adverticomoent thc sum
of-gloOOz- chall be ferfeited, -

RATES AND.TAXES;
o ALl zabos and taxos te bo paid by tho
vender up tsthe pascing of tran port.

The: plaintiff underto:k the preparation of thc nee-
cssary documents to bc filcd lcading to branspoert, that -
is t. say, thc affidavits -f vcndor and purchaccr and
the ingtryctions to the Regisctrar of Docds tn advertise
the transport, Hc was given the defendant' ¢ trangport
No, 967 of thc 17th, of August 1936 to bc lod*od with
the documcnts in'tho Dceds Rooistry. The plaintiff

nsave instructi.ns to his typist to preparc the ncccssanx/

affidavits and instructiens to advertisc but omittcd

te inform her that the dcscrlption of thc property cons—
taincd in the defondant's tranport should not be. failthe
fully followcd in the dcfendant 's subsecouent affidavits
and instructions to thce Reistrar bcecausc of acguisition
of D¢ Frcit~s' thrcc buildini's. The dcefendant, sworc te
hic.affidovit cn the 27th, of Septcmber and the plaine-
tiff to his on thc 3ith, September, 1958, It turned out
that the description of the property containcd in the
alfidavits and instructions h~d lator to be corrccted
but cven if they hed beoen corrcctly preparcd in the |
first instance it would not havc beun possiblc for the
Reistrar to chock the documcnts and the advertisement
of transport to bc made during the month of Sgptcmbcr
as is provided for in the agrecement, The fajilure to
observe this torm of the asrcement was that of the
plaintiffs However, after the neccssary corrcctions
werc mdde transport was advertised on the 8th, November
1958, and became ripe for passing on the 22nd, Of Nov-
embcr, 1958 and would nermally have been passed on
Mondsy 2hth, November 1958, The advertisement of the

simultaneously with that of the transport., According,
to the plaintiff he becamc ill early in December 1958
and in that month he first lcarned that the advertise-

. ment had appearced in the Official Gazette. Actuallyy

..the advettisement was made since the &th, of Novcmber Vs

50

1958, Sometime durink December 1958 the defcndant went /
to the plaintiff's office to inquire why the plaintiff -
did@ not a ttend the transport Court (which is held

every Monday) sto take up transport and the mort o e.

The plaintiff tlen informéd the defendant that‘he ‘would
authorize his secretary to take mp transport and the:

o

mort ace agreed to be taken by the plointiff was made o~

N

-

/

/
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mort ase for him provided that the defendant would
inercase she amcunt of the mortgoge from 10, 0008 -
to $1l,000g~ becausc hy (the plaintiff) .nly had
320003~ ready cash at home, The deofundant uffered
to increase the amount of the mortsase by 20008 -
and the plaintiff stated that ho-would seek.a Joan
of §2000t~ from a friend and.that if he-pot the loan
“he would autlorize his gecretary to takeé up tranp=
- port and the mortgage for hig, but:that if he did
10 nvt -obtain khe loan theé defendant ~would have to
walt until he was well enoughe The plalntiff did
not succeed in obtaining a. loan, .. Theiévidence of
the plaintiff under cross-examination mafies it cleap
. that the plaintiff was financially incapable of tak-
ing ‘'up the transport and mortgages. Bventually,
" the defendant s legal advisers sent the follewing
letter to the plaintiffs~ e

-w3rd, February 1959.

Degar 8ir, .

1 [}

20 We h‘ave‘z‘been'cuﬁsulted. by Mr, Joseph Mootoou
Sammy with refercnce to his agreement °f sale with
you dated 3lst, July 1958 in regpect of 1ot 113, Duke
Strect, Eingstun, We are instructed tfat although
the transport and murtgage were advertised on 8th,
November last you have Failed to accept and pass
same ‘although repeated Aemands have bein made and
our client even agreed to increase the amount of
the mortgage from $10,000:— to $12,000:-, We are
therefore instructcd to inform you that timc is

30 @f the-essence of the comtract and that unlcss you

- attend transport Cuunt on ¥onday ncxt the 9th,

Ingt, at 2 pem., and accept transport, pass thc mort—
gage and pey the belance .I purchase pricec vizé-—
GU000s= our client will have n. altcrnative but

to cancel the sale and forfeit the deposit and fur-
thermore will hold you respunsible £.r any loss oF
damages that he may incur in this matter,

_ ¥Yours Falthfully,
g:ds CAMERON & SHoPHERD,
Tt } :
40O By that letter time was made of the esscnce uf the
~‘evntract, The date fixed f£ir the cumpletion .f the
, ; agreement by that lettoer was Monday 9th, February ..
- 1959, As. all that rémained tu be done by the plain-
tiff was to attind transport Gourt t. pass the mort-
gage and t. pay the balance Jf 40008~ the timc
fixed was in the ciroumstanccs rcas.nable, The
. plaintiff has stated that three or four days bofore
5 or: bhe 9th, February 1959 the defcndant went to him and
enguired whether he had received the letter scnt by
50 his lcgal advisers, and alsc cnguired whether the
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plaintiff was taking up the trenport jand the mort-
gagce The plaintifi stoted that he t .14 the defen—
dant that because of his 1111- ss it was d ubtful whethee
er-he could attend transp.rt Court or . sut tu ¢t the
balance of the purchasc pricc, ,The plainiiff hos “lso
statcd that 4t wes then Dro 11y arréed betwecn thon
that if he {the pluintiff) felt well enouch to go to
the bank to get 2002~ -n the oth, February 1959 ho
~ would take up the transport and the mcrtgage but if he

10 could not do se¢ the transport wiuld be re-advertised
(they lapsed three months after becoming rips for
passingﬁ‘—=ht the plaintiff’'s empanse ‘and that no mort-—
«gage would be given, Accourding:to the plaintiff he
lwas not well enough to" attend transport Court on the Jth
"Pebruary 1959 and on the afternoon of that day the de-
fendant went to his office and abused him telling him
that if he did not have money he shcud not buy the pro~
perty. However, says the plaintiff, the drfendant told
him that he would give him a chancs tc raise the money

20 and take up transport, if nat.ithe defendant) would
refund him his money zthe deposit of wlOOQx—)o On the
26th, February 1959 the plaintiff psald a re-advertise-
ment fee to have the transport re~advetised on tha
‘next day the defendant uplifted his transport from the
Deeds iegistyy, There is no evidence as to whether
the ~defendant was aware at the time of uplifting his
trangport that the plaintiff had paid a re-advertisement
fee., There is also no evidence that the plaintiff had
altered his position by aciing upon any oral representa=-

30 tion made by the defendant. The plaintiff went to
the defendant who told him that he would not sell the
property to the Liuintiff but that he had made other
(Lrren wicute,  Lyvontu 11y, tle défendomt caused t~ be
Laveriiscd te cnd oin fovour of Sladkman s lease for
ot of YL yerrs in roespeet of sub lot MAY. Oa the
Stlyy ¢ Tzeember 1U2, 12 pladntiff entercd opoosition
to the cring of thet loase o ad thids wetion wes brought
to cnvercc tie opposition. -t is interesting to note
thet tie o von givew ot parugrapoh 6 of the Statement

Lo o cloin Ly the L1hintiff for his failure to complete
the ccnbrect wos that he had made other business arrangew
ments after the affidavits of vendor w«nd purchaser filed
with instructions to advertise transport had been found
to be defective in respect of the description of the
property sought to be transported, When pressed in
evidence to say what these business arrangements were
the plaintiff’'s attenpts tc expluain tihis statement were
-most .unconyincing. DNowhere in his statement of claim is
‘there any hint that his illness in axy way prevented him

50 from taeking up transport before the advertisement lapseds
However, the defendant led no evidence but wus content "
to rest s case on the submissions of Ccunsel that on
the evidence the plaintiff's case must fail. Ittiis’
clear that time was made ¢f the essence of the coxbdract
by the letter of the 3rd, of E »ruary 1955, Any sub-
seguent oral arrangement betwwen theparties can only

4



24

anount to either a variation by parol evidence of

a term of a contract required by law to Le in

writing or to a mere forbearance on the part of the

defendant to insist on the performance of the con~

tract on the déite fixed for completion, If the

former, then parol evidence is inadmissible to gary

the original written agreement; if the latter, the

flaintiff“cannbt now claim any right to have the or=

iginal contract specifically enforced., The defen—
10dR nt has never been in breach of the contract.

and therefore the plaintiff's claim for damages

nust elso faili The opposition is declared to

be not just; legal nor well—founded, The plain-
2tiff's claim is dismissed with costs to be taxed,

certified fit for Counsddd Stay of execution for’

six weeks grantedi ‘ o o
8gd$ J+A. Luckhoo,,

Chief Justice.

Dated this 16th, day of February 1_61.
20 Solicitorst P.As Orum - Ewing for the defendant.

EXHIDIT "aA", JeWend  5aleble
- BRITISH GUIALA, County of Demerara

-AGREENENT OF SALE AND PURCHASE made and enter-
ed into this 31st, day of July 1,56 at the City of
~. ' Georgetown, County of Demerara and Colony of Brit-
ish Guiang, by &nd ba't en Joseph Mootoo Sammy of
271, Thomas Street North Cummingsburg, Georgetown
and Chintamanie AJit of 133, Church and Carmichael
' Streets, Georgetown, hereinafter referred to as
30 -the Vendor and Purchaser,

PARTIES: The Vendor and the Purchaser which term
' ' shall include the heirs, executors, ad-
ministrators and assigns of the parties

hereto,

PROPERTY: Lot number 113, Duke Street, Kingston
District, with all the buildings and
erections thereon save and except one
building the property of Bissoon Lall

: situate on sub lot "K" part of lot 113
- 40 aforesaid. He has a lease for U9 yearse
(property described in transport 967
of 1708019360 S X ’ o

* PRICE: The sum of 17,0u0:~ (seventeen thousand ",
‘ dollars) of which the sum of ({1000:-) oné
thousand dollars is being paid as deposit
and on account of the said purchase price
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of $17,000i=~ (the receipd wheresf is hereby ack-
nowlddged by the Vendor)., The Vendor agrees to
give she purchaser a- mortgage for $10,0008=" at seven

. per eend inderest per year payable quarterly - the
i intere t. Oapitel to be paid in 5 -yéarly instalments
" of $20008= ccoch, Purchaser to anticipate paymert

Transport to be ‘advertiséd during the month of "Scp--

" tember and if the purchaser who is paying the full

10

20

30

transport expensecs, fails to.have papers filed for ade
vertisemerrb the sum of 310003- shall be forfeited.

_RATES AND TAXES: All ra‘tes and taxes 10’ be paid b,v

Vendor up to- passing of transport.

In witness wheraof the parties have signed these pre-
sents the day and yesr first above written in the {
presence of the- subsériblng witnesses. ’

Sgds Moatoo Sammy <
.+ "Vendore .

Wifn:ssses& . S Sgdz Chinsamanie Ajit
ol 1. ? . Purchaser,
stamp can- _ -
celied- 2+ .. .% *
4
EXHIBIT ngM - JoWeRe 5eleble
'CAMLRON& srmpmm, oo
ook i G Trade bork Agc,nts. 2 Bigli Stru,t
JOS_.Il EDWARD DE IREITAS, 7% GeorgtGun Dimerara
MERL~i WILLTAL DE FRAITAS British Guiana,
IUGT CLOTL boaJALTN IIAPHRNS 3rd, Lebruary, 1959
Noturics Public & Commission . : cuii
for Outhc,e .~ .
o b
With: HUBERT CHESTSR HUMPHRY S, Q Cap i
JAMES WALTER .SHAW ELLIOIT. e

JOSEPH ARTHUR KING, Barristcrs-at~Law’ e

Regigtered Pog_ﬁ "

Acknmﬂed@ment receip‘b. o S

Cablé Agdress "NOREMAC" Georgatown, B.G. s -.=‘
. S S Emsw/"au

Co Ajit Bsg a 3
133 hurché Carmichael Streets, Georgetown.

-
or LA

R T roe e Y
[~ ey Wt sy

¥ -

Vot - W
B PEAY
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Dear Sir, -t

We have been consulted by Joseph Mooteo Sammy
with reference to his agreement of sale with you da-
tcd 31lst, July 1558 in respeet of lot 113, Duke Street
Kingston, We are instructed thaet although the srang-
port and mortgage were advertised on 8th, November
last you have failed %o asccept and pass same although
repeated demands have bceen made and our client even
agre«.d to increase the amount of the mortgage from

10 %,10 y 000t to $12,0008~. We are therefore instruoe

¢d to inform you that dimc is of the cesencu of tha

~contract and that unlcss you attend transport Coumt
on Monday nuxd the 9th, Instant ad 3 peme and
.~accept trangport, pass the mortgage and pay bthe
balance of purchase price ¥izs guooo.- our client
will have no alternative but #o cancel the sale
-and. forfeit the deposit and furthcrmore will hold
you re¢sgponsible for any loss or damages that he may
incur in this matter,

20. ..., Yours Faithfully,
B, , Cameron & shepherd,
EXHIBIT 'G" JJOW.Re 5ale6l,
No. 70165 H Duplica te.
R BRITISH GUIANA.

DEEDS RKGI STRY DEPARTMENT . 26th, Febe, 1959

Received -from Chintemanie Ajit, thc sum of Two Dol~
lars being re-advt, Fec 32,00 in re T‘,t by Mootbdo
Sammy to Chintamanie Ajit,

: Hegd of Ruceipt,

30 ‘ Sgdo ? Snall

Financial Secrctary

P N
S s

ABea

ssvessvsfecns
Initials of Officer drawing Rcceipt. 42400

ROTEs~ BExcept in case of Customs dusics, deposits
by East Indian Immigrants, sale of stamps, amounts
relating to %he lands and mings department paid
into the the treasury, magistratc.s fincs and when
.obherwise provided, Govermment Officers must give
Lo receipts from machine numbered receipt bo ks for
every sum peid to them, e

TREASURY. - NO. 32.
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, a
EXHIBIT "D T WeRs 5¢1e61s

Soh, B, 1936 No, 9529  8oh, B 1936 967,
PFec $20t- No, 10508 Duty $2Qf~ TRANSPORT
1548036,

20
BRITISH GUIANA .Counsy of Demerara.
Before Bdgar Mortimer Duke Registrar of Deeds of

Be it known that on this day the.1l7th day of August in
the ycar One Thousand Nine Hundred and Thirty-8ix
appearcd’ Manoel Perriera Branco, Jutior, of lot 113,
Duke Strect, Kingston, Georgetown Demerara, Clerk, ——--—-

Which appesarer declared:-by tHese pregents to ccde, trans-
port and in full frec.property to make over %¢ and in
favour of Moetoo Sammy of lot 81 Lamaha 8treet, Georgo-
town Demerara, landed proprietor, his hei#s),cxecutérs,
administrators, ?nd asslgng =~wme—- '

Lot number 113, {one hundred and thirteen) Duke Street

in the Kingsten District, in the City of Georgetown, in
the County of Duamerara and Colony of British Guisna,

with all t.he buildings and erections thereon, sdve and
except three duildings belonging to Muneel De Freitus, -
subject to u first morigu epasscg on the 5th, Decem~
ber 1927, No. X4 s0 theﬁand«in— and Mutual &uaraxk-

tec Fire Insurance Company, Limited, Being of the value
of Pwe Thousand Déllars of the currenst money of British
Guianaaferesaid, transported on the 1l6sh, February* _
1925 -~ No, 191, The appearer acknswledging to be fully
paid and satisfied fer the same, And appeared at the
sane sime the seld Mootoo Sanmy who declared to0 aecept
nf the feregeing trangport and to be satisficd thero-
with. In testimony whereef the parties have hereunte set
thicir hanCe and I the said Registrar of Decds, togethe
L with .the tringport clerk; have countersigned the

cune, the Gy cndycur first above writtcn. o
Tie onodd of the Gourt being affixed hereto. The ordginal
of w.ich this is a truc copy is duly signcie

T (L.s.)  'Quod Attcstor,'

Lo

L.A,Y. Suprenc Court - No, 17  J,B, Sharples. |

- gworn clerk and Notary Publio;
EXHIBIT "E" - T.W.R. 541461,
8ch, B 1958 ~ SBoh, B. 1958 s8ch. B, 1959
No, 21953 No. 21553  No. 4607 o
Pee §78,00 - Duty (170,00 Re, Advt. Foc $2400

TRANGPORT ~ L5 - 22,11,58
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-oa". BRITTSH GUTANA - %
R COUNTRY OF ERMERARA,

[ L

Bc,foro : o ;

i R D S
Regiotrar of Duoés of Bri‘bish Guiana aforcsald e -
Bo it known that on this dsy the aay of in
the year onc thousand ninc hundrced and fifty ape
carcd MOOTOO SAMMY gf lot 271" % omas Sprect
orth Oummingsburg, corgotown cncrara, 1ancacd proe

prictor =- ‘which a’ ‘ppearck declarcd by these, prow
10 sents to cedc, trangpdort and in*full and frec propcorw

ty to mek¢ over and in favour of CHINTAMANIE AJIT.of

“Lkot 133, Ghurch and Carmichacl: Strocts,. Gcorgctcvm

HBoenorara, Stock—Brokgr his hcirs, cxceuters SR
..is'trators and*ausigon*- - % i Ber'l g (dnc %mn-

dred ‘and thirtecn) Dukc' S‘trcct, in the Kingwton
District, in thc Clty of Georgitown, in the Ceunty.
of Duacrara and Coleny of” Britigh“Guiana; with'all:
the buildings and crcetions thorcen. save - anﬂ Lxeept
pno builuing ownud by “Bissoon Lall ~;:i.tuaﬂc ‘on sub %
20" Iet " MAY Deiny part of thu sald lot ag shown and do= °
Tincd on a plan, byS, A; Nc,haul, aworn land urvbyor
datcd 18th J anuary i957a and '¢c; sositcdsin thet Du,ds
Rogi gtry at Gwrgctown on the 26th Janudry 1957, -+
anG subjcet-to:a lcame” for 999 (nine hundred an {1
mincty nine) ycers of the omid sub 1at MAM pabsuu
in fayour of thcsaild Bisseon Lellion the 18th . .
February 1957 No, 48, Boing tho Valm, of Scvunttoun
. Thousand, Dollars of the currcnt’ moncy oL Britizht (‘rui-
and. afarcsaia, tranmortc,d on thu 17th, Aubkl 1, 1936
30 No. 9 7.. : 113' 5 :"'!1' "f fm -‘~._1. L O .‘ E

Ll Mhe appcarcn acknﬁwlmgi;m 1o E«, 1uJ.1 “Faid a‘i’ld
aatisfic,cl Tor the SBIC® e it : \

gRITISH GUIANA, GOUNTY OF DEMERARA.NSCH. B.-1958

LS «

-

i
K B

*

- No, 21953. Foc $78.oo . Duty 9170.00 ;,_.-' .
‘The Boglstrar of Docds is hcrby instructcd to advor~
tisc the followings- ' .

By MOO0TOO SAMMY of lot 271 Themag 8trcut, North
Qummingcburs, Gwrgutovm Dumcrara, landcd proprmctor:-r

Trangport »f Tot- Atmber 113 (An. hundred and thire"

4O tcen) Duke Strouct, in the Kingston District, in the .
Oity of Guorgctown, in thc County of Dcmurara, and

Golony »f Britigh Guiana, with all the buildings anc
creetions thoerson save and cxecpt enc building 'Owl’lud
bﬁ Bissoon Lall situatc.on spb lot "A" buing part of.
¢ seid lot as ghown aml defincd on a plan 'byag,
Nchaul, cworn landg gurvcyor, datcd 18th, Jonuary:
1957, and Gc posited. in he’ Docis chis%rj at.
Gcorgetown on the 26th,” January 1957,  end subjcct .t@

»
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a feaso for 999 (nin® hundrcd and ninoty ning) yuars
of the gald sub lot "A™ passcd in favour of t%xc said
Bigsoon Lall on bdhc 18%h, Fcbruary 1957, No. 48

‘lu AN o

To and in favour of GHINTAMANIE ATIT, of let 133,

‘Church and Cammichael Strects, Georgetown, Demerara,

Stock-~Brokers

CONSIDERATION #17,000s-

-Dated this-30th day of .September 1958,

- MOOTTOO SAMMY
Transporter,
CHINTAMANIE AJIT
'I!ranspor‘be;e._

Form No., 2. SUBPOENA: .DUCES- TECUM,

20

1459 No, 1961 Demerara.

-IN THE- SUPREME COURT OF BRITISH GUIANA
(Civil Jurisdiction)

Between:

Chintamanie Ajit, | Plaintiff
. = alifee o ’
Josaph Mootoo Semmy, - ‘ L Defendant,

ELY ZABETH THE SECOND by the Grace of GOD, of the
United Kingdom of Oreast Britain and Northern ireland
and of Her other Realms and Territories, Queen, Head
Af the Gommonwealth, Defender of the Faith.

GREETING.

To; The Rugistrar of the " Supreme Gourt, R I
Victoria Iraw “Court By Gcorgetown.

" WE COMMAND YOU 46 attend at the Victoria Law Oourt s,

Geor getown, ‘at the sitting of the Suprcme Court to

30be held on Thursday the 5th, of Fanuary 1961, at the

hour 3f 9 ¢'clock in the forenoon, and so from day
0 day until -the gbove cause is tried, to.give evi-

‘dencé . on behalf of the plaintiff, And alsg 0 bring

with you and produce at. the place wnd time aforee
sald specified doeumcnts (to be prodused) the file.with

. eonveyaneling papers filed with the Registrar of Dceds

Lo

at Georgetown on the 30th, day of september, 1958, by

the abovenamcd plalntiff and defendant and {(2) thc trah-

sport advertiscd an the Z8th, day of Novembcr 1958, bctw—
ecn the abovenamed plaintiff and dofendant with instre
uetions to re-advertise the -sald transport which is

“not stocked with the out of order pile of transpar'bs

in thc nffice of the. Deeds R(—,gistry.

e
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WITNESS: The Honourable JOSEPH ALEXANDE.R LUCKHOO,
Chicf Justioe of British Guiana thc Libh, day of
January in thc ycar of Our Lord Onc Thousand Nine
Hundrod and Sixty One, v

'Thc sum of T%ve Dcllars is lodged for your attendom
noc, A TRUE COFY, Jocs Ramsammy, Firgh Marshall.

Kenneth W, Barnwelle
Sworn olerk and Nobtary Public for Registrare
'BRITISH QJ TANA Gounty of Demeraras

10 I, MOOTOQ SAMMY of lot 271 Thomas %reet, North
Cunmingsburg; Gecrgetown Demorars, landed proprie-
tor, bc,ing duly sworn, make Onth and sayse

le That on the 3lsb,“day of July 1958, I sold to
Chintamanie AJit of lot 133, Church and Carmichael
Sbrechs, Goorgetown Demerara, Syjock-Broker, the
property herein descri'be’@. ‘that is'to sayt-

Lot number 113, (one hundrod and tllrtcun) Duke
Strcct, in the Kingston District, in the City of
Georgetown, in the County of Dumerara and Colony
20 of British Guiana, with &ll the buildingsand
ercotions thorecon save and exscph onc bullding
owncd by Bisseon Lall situate on sub lot "AY Do
tng part of dhe, aforesaid lot 113, (onc hundred
> and thirteen) Duke. Stroch, in tho. Kingston
RS Distri-at;, dn the City of Georgetown, in the County
* Domerara and Oclony of British Guiaha as ghown
and defined on a plan by Sod. Nchaul,
sworn land surveyqn dated 188h, January 1957 and
deposited in the officc of lands and mincs at
30 Georgetown Demérara on the 26th, January 1957
and numbered .27 23/13; and subjeot to a luase Bor
a period of 999 (ninc hundred.and ninchy nine
yeare).of, the aforcsaid-sub los "A" as shown on the
~aforcssid plan, a.copy of whiah is depositcd in
the ‘Reglstrar)s Offlce; at Georgetown Démera ra.
and. aktached to the said lease Ho and in fayour of
the said Bissoon Lall, approved and rogistrcd by
the ‘Rogistrar of Deeds on the 18th, &cbruary, 1957
and numbored 48 (forty. e;Lght) for thc Countics of
LO: Dunerara and Essoquibo.

4

T And that the full and true oconsideration p ssing kW
% ‘me for such-sale is the sum of $17,0003- (scventocn
* v~ thousand dollars) and I further statc that ther is
"+ hot anyagrecmont, gqondition or undertaking bciweenm
me and the said Ghimtamenic AJit whereby he 1s to
“i%oy or has pald to me or to any other person whope—
socver for or. inmrdgspeet of or in conncstion with
the purshase by him}. of the said property any sum
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of monuy over thu sume of §17,ui0t~ {scventeen thous-
cnd aollurs) and thesaid purchdserChintsmanie A3lt by

agrecnent will pay all chargcs under the heading of
stamp duty or Registrar s fecs,

Do - And . further state in respect of the sazd sale ‘that

T have not reccived and that I em not to receive nor

has any person recclved nor is any other person to rce

ceive for my use or benefit or at my instance or requcst

ny ‘valuable consideration beside the sum of 5,17,00 S
10 ?chc,n'becn thousand dollars),

3. That I have becn twice married and on both occasions
after the 20th, day of. August 1504, and my first,wife
is dc¢ad, - '

4o I em one and the same person mentioned and described
in dransport No., 567 of 1536,

5« This affidavit was drawn by the purchaser and mysclf
without obligation or payment. bo _anyone for such service,

Sworn to at Georgetown Dumerara

this 27th, dsy oF September 1958
20Before lic, Albert J, Parkes, A

Commi ssioner of Oaths to Affidavit Be

MOOTOO SiMMY -
D'eponent .

3 Stamp can~
6.¢ celleds

I, MOOTOO SAMNY, of lot 271 Thomas Sbrcet Cummingsburg
Georgetown Demerara, being duly re~sworn make Oath
and says- :

le That after I obta:,ncd Title I'purehase the bulldings
30 from Manoel D¢ Freitas and the same are now my property
. and form part of this conveyancec,

MOOTTOO SAMMY

Re~sworn By the sald MOOTOO SAMMY at
Georgetown Demerara, this Yth, day of
November 1958 :
Before Me, Mbort J, Parkes, 4 Commissioner
Of Oaths. - ,

BRITISH GUIANA, County of Demérara,

?g% CHINTAMANIE AJIT, of 1ot 133 Churoh and Carmichael
LO Strects, Goorgetown Demerara, Stosk-Broker, being duly

‘sworn, make Qath and sayi-

ls That on the 3lst, day of July 1938, I bought from
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‘Mootoo Sammy ‘of lot: 271 Thomas Strect, North Cummings-

burg Distriot, Georgetown Demergra, landed prop@ietor

_the property herein described that is to saysi=

' Lot number 113 (one hundred and-thhi—rteen) Duke Street

20

" 4n.thc Kingston District, in the City of Georgetown,

in the County of Demeorara and Colony of British Gule

" ana ‘with gll theo buildings and erections thereon
- gave’ and cxdéepd onec ‘building owned by Bissoon Lall
‘situate on sub lot "A" being part of the aforesgaid

lot 113, {onc hundred and t-hirtecn) Duke Struit

in thc Kingston District, in the City of George-
town, in the County of Dumerara and Colony of
British Guiana-as.showntand defincd on a plan by 8.
A. Nechaul, sworn land surveyor, detcd'l8th, Jane
uary 1957 and deposited in the offiou of lands

and Mincs at ‘Georgetown Demerara on the 26th, Jan~
uary 1957 and numbered 2723/13: and subject to a:
lcase for & period of 999 (nine hundred and ninety
nine) ycars of the aforesaid sub lot "A" as shown on
the aforcsaid plan; a oopy. of which 1s deposited
in the Roegistrar's Office at Georgetown Dumerara,’
and attached to the said-lcase to and in favour

of the saild Bissoon.lgll approvid and registered

3

by thc Reglssrar of Dogds on the 18th, February

1957, and numbered 48 {forty cight) for the
Ooundics of Demcrara and Essequebo, J4ind that the :

. Pull and true considoeration pald or te bo %aid

by me. £for such property whether to the sal

Mootoo Sammy or to any other person in connees

30 tion wit h sash sale 1§ the sum of $17,0005~ (scvenm .
/0

toen, thougand dollars
£o. .And I further state that I have nod nor has any
othur person to my knewledge on ny ascount paid
nor is there by me or‘on my hehalf to be peid any
othcer valuable consideration Jor and in Bespect of .
or in sonncetion with the alicnation to me of the

- pald property-,5 sav¢é and exccpt ¢certain stamp duty-

40

%o [ffidavibe,

and Rogistrer's focse -

3. Thisg affidavit.was &rawn by the vendor and my-
self.iwit but obligation or payment to anyonc for suach
scrvine, - _ L e

i
WL RECH A

lye That I was nc’vdr ‘m:zi;."‘riod:' : ' A
Sworn %o at Georgetown Demcrars t Hs 30th
day of Scptcember 1958, Boforc Me, ;
Albert J, Parkcse A Commissioncr of Oaths

v LT ETI 0 Gnintemande Ajlk
_ Deponernt
36¢ Stamp Canoelled

.o
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950400 Goorgetown Dumcrama, 30%h July 1936

Roecivea'from Mr, Mootoo Bammy the sum of Fifty Dol—
lara $H0,00 being on account the purchasc of the fol-
lowing %0 wits 1 cettage with iroun tank, onc, onc
room cobtage & ons dBwo room cottage all situeto in
“bhe rcar ‘of lot 113, Duke Btreet, Kingston SJeorgetown on
the lond the pro;ppgt of M,P. Branco Jnr, The balance
©% purshasce monuy ug,o.oo four hundr.d and fifty dol-
. lars ~ to bu paid on thu datc of the passing of tho
0 ‘tsrangport of lot 113, Duke 8Stroot, Kingston to the
purghasoer: ¥r, Mootoo Sammy « The rente of the propeitty
0 be she purehaser®s own as and. from the dabe of pay—
merf of the balansu f the purchase moncy 2?})450.09

¢ . lan;:o‘l' De Frictas Pur John

ET R

, D¢ Frcitas '
watneosess % SR 4 stamp cancclicd
" . ;';. .: M.Pe BrancO' ;'
I LN
s ' o % ' ' .. ;Goorgut 374 9% Dernuraré_., t%ly -3Oth'

20 50200 o 1936s

7.

Redoivod from Mr, Mookoo Seammy *the 'dum of fifty dollars
450,00 belng en a/c the sum of two thousand dollars
§ 20u0W0) being the punchase of « Let 113, Duke Street
King ston Gegrgetown, with =11 ghe.buildings and ersc-—
tfons thereon ~ save $hb thréé buildings in the rear
of ‘the pyoperty belonging to My, M, De Freitas,. Irans-
~ pert nxpenses te be paid egually betwsen t he purchaser
‘ ‘and seller, -All taxes.and rated are to, be pald by the
seller to the date of the passing gf:the transporty

30 The purchgser t6 aécept trandport &£ the préperty sub~
Eéact to the first mortgage.thereon in favdur of the !
fond-in-Hand Firé Ins., Co4f Ltdej td the éxtent of
700,00 Rents.of the propeffly to be vested in the
Purchuser os from the date #f the passing of the trand-
pert. “Phe balance of the purcahse ménsy te be paid on

.the passing: ¢f the transportd o ~
i B S poe Y ‘

Witnessess —~ - .
NERE “Frager : . f R M.P, Erance
A .« g Feg - . | 24¢ stamp cancelled
40.8ah B, 1958 ... . : f&ch, B, 1958
Mo, 953 S ;o No, 21953

Fee £78,00° e Duty &170400
CTRANSPORT #°t 45 22413458 ‘
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* DBRITISH.QUI..M., County of
. Denerars,
Before - ' e . v

St : : o

-ﬂogistrar of Beeds« of British, Guiann aforemci
3¢ it known,that o thipg dgy the day uf
in the year One Thousznd Nine Hunércd nd I'ifyy
appesred 100FI0 SAIY,. 2% lot 271 Thou..e Strecy °
North Cumningsburg, Georgetown Demergr:, l:.nded
"proprietor which appesrer declarcd by tmse
1¢ prosent’ to cede transpom ~nd in full né free
property to nake over and in favour uf CHINT. i ANe
IE AJIT, of lot 133, Church _and C-runichcel Streeps
Georgctown Deneralv, Stosk-Broker, his heirs,
cxecutors, adninistrators aond assigng = = = > »
Lot nunber 113 (one hundred .and thirw#ecn) Duke
Strcet, in the Kingston Distriet, in the City of Ggory
bc,town in the County of Demerara and Qolony of .
Britigh Guiann, with all the buildings cné sregiions
thoredn' save and except onc building ownc.cl by Bisgoong
20' *Lall situate on sub lot “A" being p& t of the said Yeb
5 shown and defined on ¢ plan by Sede Nchuut, sworn
lond surveyor, dotod 18%h, Junumary 1957, and Cgpoe
gitcd in the Deeds Registry ot C—eorgotown on the
~26th, Jamwery 1957, and scubjce$ to a lcasc for 999"
(ninc hundred and minety nine) ycars of the sat@ sub
Lot MA™ passcd in fdvour.of thc sald Bissoon Yall -
~'on thc 1IE)Sth, Fcbruary ¥957 Noeisli8 ~ v = - -

Buing the valuc Of SEVENTEBNTHOUS“NQ,DOLLMRS 7 -
of the eurrent money of British Guians, a.f‘oresa;d
.39Utransported on the l’]th, August 1936 Noy 67 @ 9~ -

Tho appcarcr acknowlcdging to be fu.],iy paid and

satisficd for the saenc. yMnd gppearcd at the | s
~»  paic time who docelared to aeccept of the; forcgoing

trancport and to be satiuficu thcrewith, - }
In tectinony whorcoi' the partieu havo h,oreuntu dc,t’
their hands and I, the 'said Registrar of Decds o!
gethor wWith the tranupor'b clerk, havc counicrozgr;p
samc, the Cay and ycar first above writtcn, Tho
scal .f the Court being &ffixcd heveto, The oryginal
4O or whieht hic 15 a truc copy is duly sligncly

(L.S.) Quod Attestor,
Sworn Qlerk and Notary :‘:uuzc.
I horchy ecrtify that I have exéminud chegked and
psaticfied nyself ac to the ufficienty of- the {4

of the within naned transporter to pass thc, Withi
rentioned trancport.

Dated at Goorgcetown this 22nd, day of Novenbep 195&
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135 T R 1
LT T He8. Purgaud
S Rogictrar of Declc,
Recoived gruss Tpts o+
Nu.ﬂg of of 17/8/1936 ~
this 2/th, Fcb, 1959.

-quﬁoo Qanny {Sgui) - Siw

REASONS FOR J UDGEE:IENT..
i G ——

On-theé hearing of this appeal,

the a pellant appeared in person and nade sebnisgions
gncr ly following thé grounds of:gppcal set out.in

Notice of appeali The Gourt diammissed tho eppeal
with cost s to the respondent, who was not called upon.
The Court was in. agrecmend with the docision of the loe
arncd Chief Justice that tinme had been madc of the
eusugc* of the contract by the action of the regpon-
dent o }jogel advisers in scnding to the appellant
the lattcr of 3ra, Fcbruary 1959 and that the t ine
fixed in t hat 1ottur was in the sireunstances rcagone
ablce Seoc. Stickncy v Kocble 1915 A.8. 386, This
Court was alsc in agrecncnt shat the appcll_ant had
not ostablichced that thi recpondént was in'brcach of
hic agrcenend at all, was alsu evnsidered thet
thc failure to perf.orn thu ‘eontraet according to itc
terns and within the tine seipulatcd wes oolcly the
fault of thogappcllant. JAccordingly, the Court was
of opinhion tha -the Judgepont' of the lcarncd Chicf
Jushice that’ thc appellant was not now cntitlcd cither
30, cpeecdfic perfornanoc . the contract or to u 1,080 0
wag corrccd, It followcd that hisc opposition &

30 1@ the pacsing of trangpers was not wcll feunced, ac

abovcnmnea plaint

Lp upon hecaring the (plaintiff

50

wac hcld by the Chicf uutico. “This Court thcrcforc
Gisniseed this appoal, with costs to thc respendcnt,
Dated this 22nd, day of Mareh 1962

GyV.H, Archcr, C, Wylic Donalc Jack:en
Foucral Justice Pcederal Juctice che;‘al Juostidc

UPQN. REmING he 'tjf ¢ of ngtion on behalf of the

g appcllant datcd the 27th Cay
gf Margh 1961, and the judgomeyt hercineftcr nontion—
d; «ND UPON ruaa ng the jug gc 8 notcc hercein; And

3 pocllant in )crf‘on°

anl. the court indicating that it docs not wish to
hecar hr. All Khan, Counscl for the %(J.Cfbnudrlt)
rospendent; I Is Qrdercd that the judgopcent. of ithe
Honouratlc’ dhe Chict Justicc -datud tHe 16th, iy of

4Fubruar-y 1961 be affirned anc t hi's éppal be dianic %
hig

with coctc to bo taxou cnd paid by the caid plointi
~ gppcllont te the caild dcfondant) reugondent.

BY THE COURT
«.s Chung, Deputy Rogistrer.

N

FEDER..L. SUPRELIE COURT.
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- failure to keup  canc in the cane -condition as it

20

‘30

BO

_ac appellant in the patter,

‘at that tine at . L7 ,OOO:-

36
AFFIDAVIT ‘OF BEFRECIATION OF PROPERTY
FILED BY THE PLAINIIFF - APPELLANT,

, # s "
I, Chintananie A;lit, of let 65 Fifth Street,
Alberttown; Gebrgetown Denerars, bein..., duly - ewern
nake Oath and says- _ .
1. That I am the one and sene persén---raferred te

-1

2¢i That thic appesl 16 in reopcct of 1mmovable

property (h#ucco and landc) and thé claim ic for o

specific perfornance of a contract for thc cale.

and purchace of the caid ixzmmablo propcrty valuod
ceventcc,n thou o

oolla rs)e-

3. fhcs:(:. at . thcr vnese..nt tix:m the caid 1mmovab10 ‘

‘property aces, no% value norc than 50008~ (ﬁvc

thourand dollarc) because 6f the respendent 's

"..‘

usced to be .at the' tine whoen the respondent

.cntered into a* written ‘contract with the apvoll-‘

ant for the sale and; pu;'chane of the cald immovablm
proporty. SRS :

¢ That thu tald contr ct wao cm;cred 1nto b the

4

‘ap ¢llant and respondeit on tho 3lct, day of July

1958, and alltthc bui],dinbs are nado ef woode ¢

S SR %' ggat Chintanantc AJet
AR S dppcllants
Sworn to at Goergctown Deneorara. 4

this 26th day of Fc'bruary 1962 L
Bcforc le, LoPs Kerry, A Come e e

nissioncr of Oaths to Afi‘idavitso

en L .
J,x‘v,,,‘,r.; R ) S ;-

1

Bofores,

THE HONOURABL‘E SIR STAMLEY GOLES, CHIEF JUSTICE
THE HONOURAELE IR, JUSTICE LEWIS.

THE HONOURELE MR, JUSTICE MARN/N. :
DATED THE 21st,DAY OF FEBRUIRY, 1962,

UPON thc Totico of Motion of tho a’bovc.named pPCly

lant datcd the 14yth, day. of Déccubur 1961 £g{ cave
10 appueal to Her Majc.ety in Her Maejudty o

vy Coune

ei1l against tho Judgc.mcnt of thc Court coupriscing
ﬁho Honourablec Mr stice_Archecr, thc Honourable
r., Justice Wylic and the Ho noura"olc. 8ir Donsld
dackson delivered herein on the 28th, day of Novcu-
bCI‘ 1961‘ At 'i ]

a1
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UPON READING the said Netice of Hotisn and the affi-
davit 1n support thereof sworn to by the nsaid aeppell-
ant on the 1l4th, day of December 1,61 and filed hereini
AND UPON HEARING the appellant in perscn and Counsel
for the respondent, the court doyth omnder; That sub-
Jeck to the performance by the said appellant of the
conditions hereinafter mentioned and subject also to
the final Order of this Honourgble Court upon Gue com-
Bliance with such conditions leave to appeal %o Her
3¢ Majesty in Her MRjegty's Privy Council against the said
Judgement of their Lordships of the Federal Supreme
Court (Appsllate Jurisdiction) be and the same is here~
by granted to the appellant, AND THIS COURT DOTH FURTHLR
ORDER: That the appellant do within three (3) months
from the date hereof enter into good and sufficient se-
curity to the satisfaction of the Deputy Registrar of
thies court in the sum of i 2,40Usw with one or more .:
sureties or deposit imto court the said sum of i 2,40ut~
for the due prosecution of the said appeal and for the
20 payment of such costs as may becomewable to the re-
spondent in the event of the. appesd and 283 obtaining an
Order sranting him final leave to appeal™Or of the awpesal
being dismissed for noneprogecution or for the p&t of
such costs as may be awarded by the Judicial Committee of
the Privy Council to the respondent on such appeal, AND
THILS COURT DOTH FURTHER ORDER: That all costs of and
occasloned by the said appeal shall avide the'bvent af
the said appeal to Her lMajesty in Her Majesty s Privy
Council if the sald appeal shall be sllowed or dismissed
37 or shell agbide the répult of the said appesal in case
$he said appeal shgll stand dismissed fur want of »Hroe
secuticn, AND THIS COURT DOTH FURTHER ORDER; That the
apucllant do within 4 months from the date of this Order
in due course take out all appointments theat may be nec-
essary for set}}ing the sranseript record in such appeal
to enasble the Deputy Registrar of this Court to ceptify
that the said transoript record has been settled and that
the provisions of this Order on the part of the appellant
have been complied with,

50 AND THIS COURT DOTH FURTHER ORDER

That the appellant be ab liberty to apply any time withe
in 5 months from the date of this Order frr fimal luave
to appcgl as aforesald on the production of & certifi-~
eate under the hand of the Daputy,Begistrar of t Hs
Court of due compliance and on 4% part with the condi~
tions of this Orden,

AND THIS COURT DOTH FURTHER ORDER S
That the costs of the Court below and of this court be
~ staycd pending the hearing and determination of this .
50 appeul in the Privy Council. “

AND THIS COURT DOTH FURTHER ORDLR



10

20

38.

“hat the corts 0o and ineidental to this acslicat.on
wG the coosts in the cause.
Liverty to the perties to spuly as they nay be ad. ised,
S 0iDER OF T COURT
L.Chung.
Deoouty egistrar. rederal Supreme Court.

Usu. toe woolication of the abovenamed agppellant
Chiutawanie Ajit,d. ted the 26th,day of webruary, K 1962
1or fineal lcawe to appeal to Her .wajesty ian Her Maj-
esty 's erivy Couuwcil against the judgemmnt of the
Foeral oupreine Court dated the 20th,day of :ovember 1961:
20D 0POI. RuaDILG the said application and the Urder
of the said Court dated the 21st,day of Feobruary,1962
granting conditional leave to appeal.and the Ordsr of
this Court dated the 30th,day of tovember,1962 granting
an extension of time and the certificate of the Registrar
dated the 6th,day of Wareh,1963 of due compliance -ith
the conditions imposeds

AND UzOi. HLARING the petitioner in person and Coun-
sel for the respondents and being satisfied that the
terms and conditions imposed by the said Order dated
21 st February,1962 and 30th,fovember 1962 have been
complied ith:

THIS COURT DUTH ORDLR that final leave be and is
hereby granted the said petitioner to appeal to Her
Majesty in Her Lajesty's Privy Couneil,

BY THL COURT
G.A.S.Van 3Sertima.

DEPUTY ZLOISTR/K.( 4g).
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