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C 4 S E TFOR THE RESPONDENT

1. This is an appeal brought by leave from the
judgment and order of the Court of Appeal for
Bastern Africa at Nairobi, Kenya, dated the 24th
August, 1963, which substantially dismissed the
Appellant's appeal against the judgment and

order of the Supreme Court of Kenya dated the
31lst July, 1961, dismissing eight appeals against
assessments to income tax for the years of

income 1946 to 1953 inclusive.

2. The assessments to income tax were additional
assessments of an "estimated" nature arising out
of an investigation of the Appellant's affairs

by the Respondent. Various questions of fact and
of law were involved in the case. The Provisions
of the East African Income Tax (Management) Act,
1952 and the East African Income Tax (Management)
Act, 1958, (hereinafter referred to as "the 1952
Act® and "the 1958 Act" respectively) were
referred to,

The assessments appealed against were as
follows: - S
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Additional
Tax,

Amended Normal
Total Tax,
Income,

Asst,

No.

Year
of
Income.

Total.

£ Sh Sh Sh

1946
1947
1948
1949
1950
1951
1952
1953

B.9001L
B.90012
B.90013
B.90014
B.90015
B.90017
B.90016
B.90018

3,385
8,135
6,053
74449
8,100
5,424
14,566

10,914

13,058
65,397
39,275
56,959
64,116
32,440
126,611

98,233

15,634
78,300
47,024
68,197
76,766
58,261
263,307
176,422

28,692
143,697
66,299
125,156
140,882
90,701
409,918
274,655

10

3-

64,026 516,089 783,911

or £65,000

1,300,000

The facts of the case are -sot out in detail in the

Record and may be summarised as follows:-—

(1) The Appellant since 1946 carried on the

buginess of a builder in Nairobi, in the name of his
deceascd father,

(ii) In the rcelevant period, he made returns 20

showing an aggregate income of £14,015.

p.61l4

(iii) In 1956, the Respondent began an

investigation of the Appellant's affairs over this

period,
. Thian, produced a repcrt for the purposes of

M

An accountant acting for the Appellant,

the investigation in November, 1956, covering

the years 1948 to 1953.

At the request of the

Respondent's accountant and investigating
officer, Mr. Easterbrook, he produced a sccond

p.1414
to

report in October, 1957, covering the years 1940

30

1953, The reports were made up from an

attempted reconstruction of accounts for the
years in guestion, from meagre records existing
and from information obtained from the Appellant

and his book-keepers. .

an
in

The second report showcd
aggrcgate income for the years 1946 to 1953
excess of £35,000. ‘

(iv) Ls a result of the sccond report and

UNIVERSITY OF LONDON
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ik

own investigations, Mr. Easterbrooik calculated
bt the additional assessable income was Some

On the

40

£6},000 and adcitional assessments were

bordingly issued on 21st May, 1953,
2'
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30th September, 1958, the Appellant gave notice
of objection to the assessments, on the 4th
Decenber, 1953, the Respondent issued notice of
refusal and confirmed the assessments and on 31lst
January, 1959, the Appellant gave notice of his
intention to appeal to a Jjudge against the
agsessments,

4. Parts X to XVII of the 1958 Act (which include
scetions 101 and 105 thercof) took effect from the
30th December, 1958, the date of publication in

the Gazette of the 1958 Act, by virtue of scetion

1 (1) therecf and paragraph (1) of the Fifth
Schedule., Section 1 (1) provides that the Act,
should be decmed to have come into operation on

the lst January, 1958, subject to the provisions

of the Fifth Schedulc, paragraph 1 whercof
provides inter alia -

"1. Subject to this Schedule, the repealed
enactment shall, notwithstanding its repeal,
continue to apply to inceome tax chargeable,
leviable, and collectable, under such
enactment in respect of the yecars of income
up to and including the year of incone 1957,
as 1f such enactment had not been repealed:

Provided that, as from the date of the
publication of this act in the Gazette, the
provisions contained in Parts X to XVII
inclusive of this Act shall apply as if such
provigions had becen contained in the repealed
enactment, sc, however -

(a) +that no party to any legal procecedings
by or against the Commissioner which
are pcending on the date of such
publication shall be prejudicially
affected by this paragraph:"

5. The, question arose in both the Supreme Court
and the Court of Appeal whether the 1952 Lct or
the 1958 Act was applicable to the appeals. The

point still has significance in the following
respects -

(i) The 1952 Act, unlike the 1958 Let,
confgrs upon the Court, as well as upon the
Commissioner, the power to reducec

3.
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additional tax imposed upon the omissicn
of income from a rcturn, in certain
circunstances:

(ii) While under the 1952 Act, the
Commissioner shall remit all or part of
additional tax imposed if satisfied that
the default, failure or omission was not
due to "fraud or gross or wilful
neglect”, the equivalent words in the
1958 Act are "fraud or gross ncglect",

. The following are the relevant provisions
of both Acts -

(1) The 1952 Act:

"40., (1) Any person who -

(a) uwakes default in furnishing a return,

or fails to give notice to the
Commissioner as reguired by the

provisions of section 59, in rcspect

of any years of income shall bc
chargeable for such year of income
with treble the amount of tax for
which hé is liable for that year
under the provisions of sections 36
to 39 inclusive; or

(b) omits from his return for any yecar

of income any amount which should have

been included therein shall be
chargeable with an amount of tax
equal to treble the difference
between the tax as calculated in

respect of the total income returned
by him and the tax properly chargeable

in respect of his total income as

detormined after including the amounts

omitted,

and shall be required. to pay such amount
of tax in addition to the tax properly
chargeable in respect of his true total
income,

(2) If the Commissioner is satisfied

that the default in rendering the return

4.
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"or any such omission was not due to any
fraud, or gross or wilful neglect, he
shall renit the whole of the said treble
tax and in any other case may remit such
part or all of the said treble tax as he
nay think fit.

72, Where it appears to the Commissicner
that any person liable to tax has not been
asscssced or has been assessed at a less
ancunt tha® that which cught to have

been charged, the Commisioner may, within
the year of income or within scven ycars
after the expiration thercof, assess such
person at such amount or additional

amount as, according to his judgment, ought
to have been charged, and the provisions of
this Act as to notice of assessment, appeal
and other proccedings under this Act shall
Apply to such assessment cor additional

assessment and to the tax charged thereunder:

Provided that -

(a) where any fraud or wilful default has
been committced by or on behalf of any
person in connexion with or in

relation to tax for any ycar of incone,

the Comnmissicner may, for the purpose
of making good to the revenue of the

Territories any loss of tax attributable

to the fraud or wilful default, assess
that person at any time:

78. (1) Any person who, being aggrieved
by an asscssment made upon him,
has failed to agrce with the
Commissioner in the manner
provided in sub-scction (4) of
scetion 77, .... may appeal

against the assessment to a judge ....

(5) The onus of proving that the
asscssment complained of is
excessive shall be on the person
asscssed, "
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"(10) No appeal shall lie from the decision
of a judge cxcept on a question of
law or of mixed law and fact.

(11i) The 1958 Act:

101. (1) Any porson who -

(a) makes default in furnishing a return of
income or fails to give notice to the
Commissioner as required by sub-scction
(3) of scetion 81, in respect of any
year of income shall, where such
failure or default was duc to any
fraud or to any gross necglect, be
charged for such year of incomc with
double the normal tax chargeable for
such year of incomej; or

(v) omits from his return of income for
any year of incomc any anount which
should have been included thercin cor
claims any personal allowance to which
he is not entitled, where such cmissicn
or claim was due to any fraud or to any
gross negleet, be charged for such year

of income with an amount of tax cqual to

double the difference betwecen the
normal tax chargeable in respect of the
income returned by him and the normal
tax chargeable in respect of his total
incones

and such person shall be required to pay such
additional tax in addition to the normal tax
chargeable in respect of his total incomc.

(2) Any person who, in his return of
income for any year of income, deducts or scts
off any amount the deduction or sct~off whercof
is not allowed under this Act, or shows as an
expenditure or loss any amount which he has
not in fact expended or lost, shall be deened
for the purposes of paragraph (b) of sub-
scetion %l) to have omitted such amocunt from
his return of incone.

(5) Notwithstanding anything in Part XIII,

3 w 1 H
where in any appeal against any asscssment which

60
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"includes additional tax onc of the grounds of
appeal relates to the charge of such additional
tax, then the decision of the local committee or
judge in relation to such ground of appcal shall
be confined to the question as to whether or not
the failure, claim, default, or omission which
gave risc to the charge under sub-section (1) was
due to any fraud or to any gross neglect; and
where it is decided that such failure, claim,
default or omission was not so due, then the
whole of the additiocnal tax so charged shall be
remitted.

(6) The Commissioner may in his discretion
whether or not there is any appeal against an
asscssment which includes additional tax and
whether before or after any such appecal, rcmit
the whole or part of such additional tax, and,
subject to sub-scction (5), no appeal shall lic
against the decision of the Commissioner.

105. (1) An assessment may be made under
section 102, 103, or 104 at any time prior to
the expiry of seven years after the year of
income to which the assessment relates:

Prcevided that -

(a) where any fraud or any gross or wilful
necglect has been committed by or on
behalf of any person in connexion with
or in relation to tax for any year of
income, an assessnent in relation to
such year of income may be made at
any time:

113. In cvery appeal to a judge under section
111 the follewing provisions shall apply -

(c) +the onus of proving that the assessment
objected to is excessive shall be on
the person assessed;

(h) no appeal shall lie from the decision of
a Jjudge except on a question of law or
of mixed law and fact. "

7. In the Supreme Court, the appeals were argued
on the basis that the applicability of the 1952

7.
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Act or the 1958 Act was governed by the guestion
whether the case fell or not within the
provisions of paragraph (a) of the proviso to
paragraph 1 of the Fifth Schedule to the 1958
Act,

8. In the Court of Appeal, however, the
Respondent conceded that as Parts X to XV of
the 1958 Act took effect only from the 30th
December, 1958, an additional asscessnent
imposcd earlicr than that date must be based
on the law then existing, that is, upon section
72 of the 1952 Act, with the result that the
onus lay upon the Respcendent to show the
assessments were not time-barred by virtue

of "Fraud or wilful default". The concession
did not extend to the power cf the court to
reoit additional tax, being a matter arising
after the 30th December, 1958, so that this
question remained in issue in the Court of
Appeal.

9. In both the Supreme Court and the Court
of Appeal, the gquestion was argued whether
at the date of publication c¢f the 1958 Act,
the 30th December, 1958, "legal procecdings
by or against the Commissioncr.....(were)
pending". The Appellant contended that on
the datc of refusal of the Appellant's
objection (4th Decenmber, 195g§ at the latest,
proceedings against the Commissioner were
pending, the assesswments, objections, and
refusal of objections all being steps in the
duc process of law, a process of
determination of legal rights, and that the
context of the two Acts required such o
construction of the words "legal procecedings"
The Respondent argued that in their ordinary,
natural meaning, the words referred to
judicial or guasi-judicial procecedings, that
the Commissioncr's duty of assessing and
deciding upon objections is administrative
and not guasi-judicial, and that legal
proceedings had not been commenced by the
Appellant until he gave notice of appeal

to a judge, which was one day 3fter
publication of the Act.
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10. In the Suprcme Court, Mayers J, held that
there were no legal procecdings pending at the
date of publication of the 1958 Act, for the
reasons -

(a) that the legnl proceedings must be by or
agninst the Comnissioner who cannot be a
judge in his own cause, s¢ that the objectiocn
cannct be a proceeding against him; and

(b) +that it could hardly be said that in
the case of every asscssnent, legal
proceedings arc pending until the time for
objecction has expired.

11. In the Court of Appeal, thce Appellant relied
on Smith v, Williams /19227 1. K.B. 158 but Gould
Lg. P, thought the case held no analoegy, as the
same point had not been argued in that case. The
Appellant also cited Runcinan v, Smyth & Co.
éﬁgog] 20 T.L.R. 624, which Gould Lg. P.
considered had little applicability to the present
case being concerned with the words '"legal
procecedings" in the context of the Mcrchant
Shipping Act, 1894. However, the learned Acting
President commented that the casc dealt with the
concept of enforceability, pointing to proceedings
against the Commissioner which comprise a process
of law whereby o right claimed against him can be
enforced, This would include, His Lordship
thought, a right to have an assessnent set aside
or rcduced, but not preliminary arguments,
negotiations or procedure incidental to the
fixing of the tax liability. As to the meaning
of the word "pending”, the Respondent contended
that legal proceedings were pending when
conmenced, Ccouneel referred to the distinction
between proceedings that are "pending' and
"imminent" in the Administration of Justice Act,
1860, and betwecen procecdings that are "pending”
andB“anticipated" in the (English) Bvidence Act,
1933,

12. Gould Ag. P. agreed with the first reason of
Mayers J, and thought the second was a logical
consequence of it., He held that the normal
meaning of the phrase "legal proccedings", apart
from context, is court proccedings: He could not
accept that legal proccedings commence when the

9.
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p.1310

p.267

p.1254

p.1287

anount of tax liablility is put in issue by
objection and a notice of rejection, and that
these steps were not pLoceedings but in the
nature of negouﬂﬁ*xmq, and merely make final the
asccaznent, His Lovdship conuidered that the

ornly proceedings that could be brought "against" the

Commissioner arc those brought before some other
person or tribunal legally empowered tc interfere
and settle the issue between the Commissioner and
the taxpayer, and that the proviso to paragraph 1
of the Fifth Schedule does contemplate interference
with existing rights and liabilities in sone
circumstances, Gould Ag. P, held, thon, that
Mayers J., was correct and had no power to renit
or mitigate the additional tax, although he could
decide under scetion 101(5) of the 1958 Act
whether the failure, default or omission was due
to fraud or gross neglecet.

13. Ground 8 of the Menmorandun of Appeal to the
Court of Appeal contains the contention that
Mayers J. did not draw the correcct infercnces

from the evidence before him. At the hearing in
the Supreme Court, the Appellant adduccd evidence
including that of Mr Blackhall, an accountant,

who produced a new report on the Appellant's
affairs, estimating his incone to be substantially
less than Mr. Thian had, Mr. Blackhall had uscd
what is known as the "capital worth" systenm
conmenly used in back duty-cascs, in making up
the repert. This system consists of deducting the
value of assets at the opening date of the pericd
from the value of assets at the closing date, and
after deducting capital items, adding persocnal
drawings and other non—-deductible expenditure, and
making other necessary adjustments, attributing
the net accretion of assets over the period to
income from unspecified sources., If the period
¢Xtends over more than one year, the inconc

must be apportioned anong the years involved, In
the Supreme Court, Mayers J. agrced, as did the
Regpondent, that the capital worth systen had
great merit, but considered that it was of

little assistance in this case bececause it

depends upon the accuracy and completeness of

the investigation, the existcnce of records of

a satisfactory nature and the reliability of
information cxtracted. Thesc factors werce nct
present and Mr, Blackhall did not impress

10.
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Maycers J. as a person likely to conduct such an
exanination with thorcughness or efficiency.
From the evidence of the Appellant himsclf,
Mayors J. considerced it unlikely that cven

the nost thorough of accountnts could casily
obtain from him an accurate assessnent of his
personal expenditure. i Lerdship roliocd on

n number of matters affceccting the Appellant's
veracity, in rcaching this view. In the Court

of Appeal, Geuld Ag. P. held that, whether or

nct the findings of Mayers J. as to the value

of the capital worth system in this case and

also the report prepared by Mr., Blackhall, were
open to review, the Appellant had cntirely failed
to show that Maycrs J,. wos wrong in any respcect,

14, In view of the above coneccssion of the
Respondent in the Court of Appeal, the right of
the Commissioner to assess after scven years fell
to be determined by the guestion whether "fraud
or wilful default" had been committed by the
Appellant, in terms of section 72 of the 1952
LAet., Ihyers J, adverted to the burden of proof
in this matter and referred to a_dictuwa of
Denning L.J. in Bater v, Bater /19507 2 4ll E.R.
458, that the degree of prcof necessary to
cstablish fraud is higher than the proof in
civil cascs normlly but not as high as the
standard in crininal cnseg., His Lordship also
referred to section 113(e) of the 1958 Act,
providing that the onus of proving that an
agscssment ie excessive is on the person
agsessed and said that the degree of proof
required is far lowor than that required to
show fraudulcent omission of income. These
dircctions of Mayers J. to himself were not

the subject of challenge in the Court of
Appeal,

15. Although the circumstances in which an
asscegnent may be made later than seven years
after the yecar to which it relates, have
been changed from "fraud or wilful default"”
in the 1952 Act to "any fraud or gross or
wilful negleet" in the 1958 Act, ncither
Mayers J, nor Gould Ag. P. thought therc was
any significance in the distinetion, in this
case, Mayers J, considcred that the
provigions of the 1952 Act or the 1958 Act
would apply, if at all, with equal forcc.

11.
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p.1255

p.1286

Gould Ag. P. thought that the circumnstances were
such that if thc Appellant were blamcworthy he
must be so in high degree. lMaycrs J. relied on
the explanation of the term "wilful default” in
In ReéYoung and Harston's Contract /I8857 31 Ch.
Do 16 .

16. In the Supreme Court, Mayers J. found that
the Appellantls evidence that he signed incone
tax rcturn forms in blank and did not verify them
after they were completed by ancther person,

that he likewise signed the accounts which
accompaniced the returns withcut checking then
beyond a simple enquiry as to their accuracy,
difficult to belicve and "wheolly incredible", He
further found the discrepancics between the
incone returned by the Appellant's book-kecper,
one Nandha, and later figures revealed in

Mr. Thian's first rcport, toc great to be
attributable to genuine mistake. Mayers J. also
held that the claim for an allowance in respect
of the maintenance of Gian Singh, (a son of the
Appellant) and the declaration that Gian Singh
had no income (when rentals omitted from the
returns were claimed to be properly the incone
of Gian Singh) could not be honest, His
Lordship did not believe that the Appellant was
ignorant of what Nandha was doing on his behalf
ncr that Nandha would have made fraudulent
rceturns without the complicity of the Appellant.
In his view, the Appellant had committed fraud in
relation to each of the years in question. But
his Lordship considered that, even if he werc
wrong in disbelieving that the Appellant had
wholly entrusted his affairs to Nandha, his
failure to check the accuracy of the returns in
itself comstituted "gross negleet" in rclation
to income tax, and he pointed out that the
necessary fraud or gross or wilful ncglcet may

be committed by a person other than the tnxpayer.
The claim and declaration in respect of Gian
Singh, Hig Lordship commented, were' made by
Nandha either upon or without information from
the Appellant, in the former case constituting
f;au@ or in the latter, gross negligence. These
findings were based upon the applicability of the
1958 Act, but Mayers J. went on 4o hold that his
conclusion would apply with cgual force if the
1952 Act properly applied, and that the actions

12,
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of the Appcllant anounted to "wilful default". For
the forcgoing recasons, Mayers J. held that, not
nerely upon a preponderancce of probability, but
beyond o reasonable doubt, the Appellant and Nandha
comnitted fraud or gross or wifulneglecect cor wilful
default in rclation to each yecar in which the
asscssment was clained to be out of time and that
cach asscssnent was therefore made timeously.

17. In the Court of Appeal, Gould Ag. P.
considered that in relation to these matters, the
Judgment should be sustained on the guestion of
the appellant's complicity and that it was
unncecessary to go into his responsibility for

the actions of Nandha. He referred in addition
to the Appellant's certificate of disclosure and
the subsequent discovery of two unrevealed bank
accounts, to his swearing of a false estate duty
affidavit in the estate of his deceased father, to
the findings of Mayers J, of the unreliability of
the Appellant'!s version of his personal expenditure
and the falsity of his allegation of an advance to
the business by his wife. In the Court of Appecal,
the only submission of the Appeallant in rclation
to these matters was that beceause of his lack of
knowledge of the English language, the Appellant
should have been beliceved in saying that he was
ignorant of thesce mtters and had relied entirely
on his bookkeeper. Gould Ag. P. commented that
the business was not o large one, that it had
becen carried on most successfully in spite of any
ignorancc of the English langunge, and that

Mayvers J. had henrd a mass of evidence about the
business including evidence from the Appellant,
whosc demeanour he had had a full opportunity of
cbserving. There was no challenge by the
Appellant in the Court of Appeal of the cvidence
upon which Mayers J. based his conclusions of

the Appellant's dishonesty and Gould Ag, P, did
not find that the gencral submission urged by the
Lppellant persuaded him that Mayers J. had crred
in any way in these findings. He further pointed
out that Mayers J. could have additionally relied
upon section 62 of the 1952 Act, or scction 100

of the 1958 Act, providing that any person
signing a return shall be deened cognisant ¢f its
contents, Although not finding it necessary to
deal with the scecond part of the findings of
Mayers J, on this aspect of the case, Gould Ag. P.

13.
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p.1366

P.1367

p.1367

pointed out that the findings of the lcarncd judge
were wide cnough o cover the wording of scction
10102 of she 1655 fot. vander which additicnal tax
ig to be wvenltted ii fraud or gross neglcct is
negatived,

18. In the Court of Appeal, the Respondent
objeceted to coriain grounds of appeal relating to
sneceific additions nade by Mr, Eastcerbrook tce the
income of the Appellant as shown by Mr. Thian's
sccond report, upon the ground that scction 113(c)
of the 1958 Act, prohibits an appeal on findings
of fact unless such findings are perverse or
unsupported by cvidence., Gould Ag. P. hcowever
considcered that the word "perversc" was too
narrow and recferred to Edwords v, Bairstow and
Harricon /I9557 36 T.C. 207, and citcd o passage
from the speccech of Lord Radecliffce at p.229. His
Lordship went on tc refer with approval to the
judgment of Sinclair v, -P., in the Court of
Lppeal for Eastern Africa in Sheikh Fagal Tlahi
Noordin Charitable Trust v. Comnmissioncr of
Income Tax /1957/ E.A.L.R. 616, in which hc said
at P. 624, that a finding of fact cculd nct be
interfered with unless there is nce evidence to
support it or it is unreasonablc having regard

to the evidence, Although Edwards v, Bairstow
and Harrison was not cited to Sinclair V. -P, in
that casc, Gould Ag. P. considcrcd that

Sinclair V. =P, was referring to conclusions as
distinet from primary facts, and that this
approach was similar to that conveycd by

Edward's case. Gould Ag. P, finally quoted
Income Tax Law and Practicc by Plumkett and
Newport (29th Edition) at para. 363, wherc it is
put that the Commissioncrs' view of the facts
should not be interfercd with by the High Court
unless there was no cvidence to support their
conclusions or they arc wholly inconsistent

with the facts as found in evidence. The learnced
Acting President did not consider that the
Appellant was prevented from raising the issucs
of foet referred to, although he commented that
the above principles should be berne in wmind in
considering the specific matters raiscd by these
grounds of appeal.

14.
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19, The first of thesc specific matters related
to a plot of land purchased by the Appellant in
Grogan Road, Nairobi, on part ¢f which he had
built a shop and on the remainder, a housc and
storec for himself. He sold the shop and
appurtenant land, the Respondent claiming thig

to be a transaction on revenue accceunt and
charging the profit to income tax. In the

Suprcae Court, Mayers J., held that the Lppellant
had correctly treated the surplus of the proceeds
of the sale over expenditure, as a capital
increment, but that, as o consequence thereof,

the cost of that part of the plot and of
constructing the building, were not noneys
expended for the purpose of earning income, Wwere
not therefore deductible cxpenses and nust be
added back for income tax purposes. There was no
cross-appeal by the Respondent against the

finding that the sale of the shop and land was 2
capital transaction. In the Court of Appeal,

the Appellant contended that the findings of
Mayers J. did not reflect the actualities of

the situation. In revicwing the evidence, Gould
Lg. P. referred to the evidence of Mr, Easterbreok
on the topic, and to the first and second reports
of Mr, Thian, saying that the evidence showed that
the cost of both buildings was Sh 183,200 but that
only the sum of Sh 60,000 had been included in

Mr. Thian's first report nnd that in his second
report Mr, Thian had added in a further Sh 127,091,
which could be assuned to include this

deficiency., The learnced Acting President pointed
out that had Mr. Easterbrook opened his
calculations by including Mr. Thian's anendment,
the Appellant would have been corrcet in claiming
that tho cost of both buildings had been added to
his taxable income., However, he continued, Mr,
Easterbrook had used the accounts accompanying
the first report os a basis and made his own
adjustments, His Lordship found that Mr.
Easterbrook had taken the surplus of the agreed

value of the Appellant's housc over the amount

attributed thercto in the first report, had added
the legal costs and the whole cost of the land
less the deposit allowed for in the report,
arriving at an amount of Sh 51,320, the sum added
back in 1950. This sun did not include the cost
of constructing the shop premises, so that if the
profit of Sh 80,000 on its salc should be treated
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as capital, the Sh 100,000 cxpenditurce rust be
added back to income, which would more than cover
the amount of profit charged to income as rcevenue
gains, Gould Ag. P. found that Hayers J. was
correct in his ruling on this point.

20, In the computations of Mr, Easterbrook,

appearcd a number of amounts under the heading

"Round sum creditors uncxplained", totalling in

all Sh 55,980. (Gould Ag. P. considered that

Mayers J. had by inadvertcnecce nmenticned this sum 10
in his judgment as Sh 44,000.) Mayers J, said

these items were contracts shown in round

Tigures, and without details, in the Appellant's

books, On being presscd by Mr. Easterbrook to

obtain verification by the other contracting

parties as to the amnounts said to be duce to

them, the Appellant stated he would not do sc as

some weredead and he did not intend paying the

others., The Acting President congidered that

the recording of Mr, Easterbrook's cvidence as 20
being that the Appellant had said he did not

intend paying those who had died, was an

inaccuracy, Maycers J. held that the professed
intention of the Appellant not to pay thoese

debts would in itself deprive them of their

character as deductible expenses and that, in

any cvent, by the failurc of the Appellant to

justify them the preponderance of probability

was that the liabilities to which they purported

t0o relate, had never existed and that they were 30
fictitious entries in the books. In the Court

of Appeal, Gould Ag. P, hcld that Mayers J.

was wrong in law in finding that such intention

not to pay the creditors destroyced the character of

the items as deductible expenses., The Respondent did
not contend to the contrary but elaimed that the
finding should be supported for the sececond reason. As
Mayers Jd. had referred to it as a 'conclusion" Gould
Ag. P, was satisfied that the learned judge intended

it to be a firm finding and that the Appellant had 40
not shown any reason for interference with it. It

would have been sufficient, His Lordship considered,

to dcal with the matter on the basis that in

failing to verify the items, the Appellant

had not discharged the onus upon hin.

21. In the Supreme Court, the learned judge
considered an advocate's bill of costs, that

16.
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had been produced at a late stage in the
negotiations, in an endeavour to support the
Appellant'!s clain to the deduetion of Sh 36,506 as
legal expenscs., Mayers J. considerced that some of
the items in the bill did relate to deductible
expenses and others might or night not. He was
unable to say what amount ought to have becn
allowed and &id not allow the appeal in this
respect., The Appellant urged in the Court of
Appeal that any itenms appearing to Maycers J. to
be revenuc expenses should have been allowed by
hinm, Gould 4Ag. P. snid that it is insufficient
for an appellant to produce a bill extending over
a nunber of years, asking the Court to read it
and mnke a gucss, and pointed out that, cven at
that stage, the Lppellant had tendered no list of
items which would spenk for themselves. He
menticned that in evidence Mr., Eastcrbrook had
conceded the validity of a few small itoems as
deductions, each undcr Sh 20, and said that the
maxim de minimis non curat lex applied to then,
the AppellantTs onus not having been discharged
in the casc of all the others,

22, The Appellant challenged, both in the
Supreme Court and in the Court of Appeal, the
estimates cf Mr. Easterbrock as to the stock-in-
trade of the Appellant's business, In the
Supreme Court, the Appellant had also contested
the figures for work in progress, but abandoned
this on further appeal. In his first report,

Mr. Thian had retained throughcut the years

dealt with, a figure of Sh 20,000 representing
stock~-in-trade. Mr. Fasterbrook added an
arbitrary anount of Sh 11,000 in each of the

snid years, resulting in an aggregate increase over
the whole period of Sh 55,000. However, the
Respondent accepted a factual valuation of stock
as at 31lst December, 1957, of Sh 13,631. In the
Court of Appeal, the Appellant contended that
Mayers J, should have been persuaded by this fact
that the Respondent had tnken an exaggerated
estimate of the stock, and should have reduced
the assessments accerdingly. Mr. Easterbrock had
in evidencc said that no stock records had becn
kept but that he had basced his estimate upon
figures for compnrable businesses, taking a
figure of 6% of turnover for the year 1953 and
spreading the resultant increase cof Sh 55,000

17.
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back over five years to give a nore advantageous
result for the taxpayer. Mayers J. considered
that the amount added back was cxcessive but
deeclined to interfere with the assessment for
that reason, because in his view, it was not
sufficient for the taxpaycr in such a case to
show that any particular item or items had

been wrongly included by the Commissicner but
that he must show what his true total incone
for the years in question was, in order to
discharge his onus of showing the asscssment
complained of to be excessive., Illayers J. was
not satisfied that the Appellant had done so and that
he did not in fact have other undisclosed sources
of income not yet revealed., He wguld not
therefore alow the appeal in respect of this
matter, saying that he was not confident that
Mr. Basterbrock's cstimate was vastly excessive
and that he had no material before him by which
he could deternine how excessive it was in
relation to any particular year. Gould Ag. P.
held that Mayers J. misdirected himself in
taking into account the possibility of other
undisclosed sources of income, mentioning that
no authority was cited, or known to hinm, in
support of such a proposition, and that the
learned judge shoulcd have nade a reduction for
any item he considered to be excessive, The
learnced Acting President therefore allewed the
appeals, on this point, reducing the amount
added back, arbitrarily, from Sh 55,000 to

Sh 27,500, spread over five years, in anounts
to 8h 5,500 each. As the additional tax,
anounting to approximately 150% was well below
the maximum the reductions did not render any
part of the additional tax beyond the
Commissioner's jurisdiction. The learned
Acting President did not consider that Scetion
101 (5) of the 1958 Act conferred any power
upon the court to order a proportionate
reduction in the additional tax, although
subscction (6) empowered the Commissioner to

do so and His Lordship anticipated that he
would do so,

23. The Learned Acting President added

that in casec his opinion that the 1958 Act
applied to the appeal were wrong, it was not

a case where he would interfere gencrally with

18.
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the penalty imposed by the Respondent, commenting
that a consideration of the Appellant's lack of
English may well have been taken into account, as
the maxinunm penalty had not been imposed. Mayers dJ.
considered the Appellant to be thoroughly dishonest
ant Gould Ag. P. found no reason to differ from
that vicw,

24 . Save that he ordercd the asscssments for the
years of income 1949 to 1953 inclusive t0 be reduced
by the sum ¢f Shs. 5,500 cach, the learned Acting
President dismissed the appeal.

25. Crawshaw LAg. V=P. and Edmonds J. both agreed.

26, An order granting final Leave to the
Appellant to appeal to Her Majesty in Council was
nade cn the 10th February, 1964.

27, It is submitted that this appeal raises three
issues: -

(a) Whether Mayers J, made any error in law
in holding that the assessments for 1946
to 1950 (being assessments made morc than
seven years after the expiration of the
years of income to which they related)
were validly nade.

(b) Whether Mayers J, made any crror in law
in nolding that the Appellant had failed
to prove that any of the assessnments
were excessive., (The adjustnent ordered
to be made by the Court of Appcal in
respect of trading stock is accepted).

(c) Whether Mayers J. made any error in law
in holding that he had no power to remit
the additional tax charged.

28, The Respondent humbly subnmits that the
deecision of the Court of Appeal for Eastern
Africa is right and should be affirmed with costs
for the following amongst other

REAS ON S

1. BECAUSE on the facts proved in evidence
Mayers J. could properly find that fraud or

19.
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wilful default had been committed

by or on behalf of the Appellant in
connexion with or in relatiocn to tax for
each of the years of income 1946 to 1950
and accordingly nade no error in law in
holding that the assessments for those
years were noct out of tine.

BECAUSE the onus of proving that the

assessmnents were excessive was on the

Appellant and (subject to the adjustment 10
ordered to be macde by the Court of Appeal

in respect of trading stock) lMayers J.

made no error in law or on a question of

nixed law and fact in holding that the

Appellant hacd failed to discharge the

onus.

BECAUSE +the decision of Mayers J., in

relation to (i) the Grogan Road property,

(ii) the unexplained round sum creditors

and (iii) the legnl expenses was a 20
Cecision on questions of fact and raises

no question of law or of nixed law nnd

Tact.

BECAUSE in the alternative the decision
of Mayers J, in relation to cach of the

speeific matters referred to was correct
in law,

BECAUSE the decision of Mayers J. in

relation to the additional tax charged

was properly made with reference to the 30
1958 Act and correctly confined to the

question as to whether or not the failure,

default or omission which gave rise to

the charge was due to any fraud cr to any

gross neglect,

BECAUSE on the facts proved in evidence

Mayers J. could properly find that such

failure, default or omission was duc to

fraud or gross neglect and accerdingly

nade no errcor in law in holding that the 40
additional tax charged was validly

agsecased and could not be remitted by

him,

20,
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BECAUSE even if the 1952 Act authorised
the remission of additional tax charged,
the view expressed by Gould Ag. P. should
be followed that this is not a casc where
any discretion should be exercised in the
Appellant's favour.

BECAUSE in the circumstances of this ecase
the additional tax charged does not fall

to be reduced merely because the assessments
have been reduced.

FOR +thec reasons given in the Jjudgment of
Mayers J. in the Suprene Court of Kenya
(subject only to the assessments being
reduced as directed by the Court of Appeal).

FOR the reasons given in the judgment of
Gould Ag. P. in the Court of Appeal for
EBastern Africa.

H.H, MONROE.

P.J. TREADWELL.
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