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No. 49
Proceedings - 21st March 1961

MR. DINGLE FOOT:

My Lord, before my learned friend's address
to Court I have an application to make.

Your Lordship will recall at an earlier stage
I applied that these proceedings should no
longer be in camers. Your Lordship conceded
to that application. I have since then
received a communication from ny learned
friend, Mr. Summerfield - I don't think it
necessary to go into the nature of it - I

have communicated it to my client and they

wish now that the proceedings should continue
in camera. I hope Your Lordship will agree
with the application I have made now, that
the proceedings should continue as they have
done btefore.

JUDGE:

Mr. Summerfield, do you support the
application?
A. Yes.

MR. SUMMERFIELD:

May it please you, my Lord, before the
adjournment last June Mr. Newbold did address
your Lordship at come length on certain
aspects of this case, reserving only a few
other aspects for the final address. 1 am
sitbting in his shoes so therefore I do not
propose to cover the ground which has already
been covered by Mr. Newbold, and having
regard to that address, my Lord, it appears to
me, subject to anything your Lordship may say,
that there remains only the following four
matters on which I should address your
Tordship. The first of them is the question
of additional tax which can be sub-divided
irto three sub-heads. First of all vhether
the Commissioner has power to assess
additional tax under Section 72, where the
assessments go back more than 7 years, and
the second sub-head is whether the guantum
additional tax can be considered by your
Lordship and if your Lordship should so
uphold then what that quantum should read;

and the third sub-head - it does not appear
to have been clear from his opening - is
whether any of the assessments are time-~barred.
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In the Supremne Now I don't know whether my learned friend
Court can concede at this stage or whether I
should address your Lordship on this.

No. 49
Proceedings MR. DINGLE FOOT:
iégz March I think my learned friend should argue
Continued this point.

MR. SUMMERFIELD:

That 1is one of the heads I think I ought

to deal with. The second matter which

Mr. Newbold left over for this stage is

the question of Gian Singh's rents, that

is to say, whether they are properly assess-
able. The third point is the question of
whether any part of the proceeds of the
sale of the Grogan Road property is assess-—
able on the appellant tax-payer, and
fourthly generally the question of whether
the assessments are excessive in _
amplification of Mr. Newbold's address and
in the light of Mr. Easterbroo's evidence,
and that would include the pseudo scientific
allocation of profits over the period which
is thought to have been made.

Turning to the first of these, my Lord, is
the question of additional tax and whether
Section 72 only permits assessments going
back over 7 yearsS. ....ln my submission
there is no need to give it that distorted
meaning at all, which words in nmy
submigsion appear to contradict clearly

the words in Section 40, sub-section 3,
which imposes additional tax. It
specifically refers to Section 72.

The second sub-head - and that is whether
the quantum can be considered by your
Lordship subject, of course, to tThe
argument on Section 72 - the quantum of
additional tax. My Lord I would at this
stage perhaps try to maeke this point
that additional tax was imposable,
subject to the interpretation of Section
72. There can be no doubt about it at
all. There can be no doubt whatever
there has been at the very leasg griss
; neglect and probably almost cerbainly
'Nsnl;hif}v]s_r_(:smor LONDON frgud, There is also the omission of

£ OF ADVANCED | the appellant, of at least neglect in

LEGAL STUDIES the letter of the 19th June, 1958,
15 MAR 1968
25 RUSSTLL SQUARE 1051
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paragraph (7) Exhibit 2. I think your
Lordship pointed out that once there is an
onmission that atiracts a penalty it is only
if the Commissioner is satisfied that there
has been no wilful neglect that he can remit
the whole of it.

While, my Lord, this argument must of course
be subject to the finding of Section 72, if
your Lordship finds that going back over the
7 year period both basic tax and additional
tax may be imposed, then in my submission it
has been correctly imposed herec and cannot
be remitted because there has been fraud and
gross nceglect, and there has been gross
neglect admitted by the appellant himself,

if the letter of June 1958, Of course that
does not get over the argument of Section 72,
but he is admitting that he has been
negligent. That is reinforced by Col.
Bellman's own letter when he was writing in
relation to the 1954 assessment. The absence
of any explanation in the interview of the
18th April, 1956, could leave you the one
conclusion to draw.

Adjourned.

No. 50

Counscl's Addresses -~ 22nd March
1961

C.A. 4 -~ 11 of 1959

9 a.m. 22nd March, 1961

MR. SUMMERFIELD:

My Lord, yesterday I was dealing with the
question of the proper interpretation to be put
on section 72 of the 1952 Act, and in some
respects I Teel I ought to amplify ny submissions
on that particular scction, sand if I may say so,
the observation of your Lordship in rclation to
the word "attributable" is very forceful, and
I think it would be advisable for mc to suggest
an alternative interpretation which would not
undernine the whole purpose of section 40 and
make nonsense of the intention of the legislature.

The application of this proviso has two
inportant aspects: theflrst in relation to the
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years of income 1946 to 1950, as to whether the
Commissioner can assess at all. He can only
assess at all if there has been fraud or

wilful neglect; and the second aspect is

whether, if he can assess, he can impose
additional tax - whether that proviso confines
him to recovering only the basis tax attributable.

JUDGE:
Will you repeat that, Mr. Summerfield.

MR. SUMMERFIELD:

_ The years of income 19406 to 1950 were
assessed beyond 7 years; that brings in 1951,
1952 and 1953, so we do not have to look at

roviso at all. The other years 1946 to 1950
were outside the 7/ year period. There are two
aspects which could arise, but it is as well to
distinguish them for the purpose of interpreting
them. The Commissioner can only assess if the
re is fraud or wilful defaoult. Secondly, if
Le can, can he recover additional tax? As to
the first of those two, I would say first of all
that they do not arise in this case at all
because the point has not been taken in the
Memorandum of Appeal. The right of the
Commissioner to assess has not been challenged.

JUDGE:
T thought it was.

MR. SUMMERFIELD:

I know your ILordship made that observation
and I agreed, but I have loocked at it more
carefully, and I can convince your Lordship %o
the contrary.

JUDGE:

I thought that it was contained in the
grounds of appeal.

MR. SUIMMLERFIELD:

I concluded that it had taken that point,
but I do not now think that to be the case. 1
am looking at the Memorandum of Appeal for
1949, which I think is common to the
remainder of that category. (Reads). Iind
that is, I think the nub of the argument, and
that is what I was sceking to deal with
yesterday.
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JUDGE: In the Supremne
Court

Are we safe in considering only the provisions
of section 52, because I observe the lMNemorandum of No. 50
Appeal refers to the provisions of Chapter 254 . Counsel's
, X Addresses 22nd
MR. SUMMEREFIELD: March 1961

I am looking at section 8 of Cap. 254, which Continued.
says: (Reads). I do not think any argument on that
has been elaborated at ally I can only think it means
section 8 of the Act which is the charging section
of income, and I think what is alleged there is
that cerbtain amounts which were not income were
charged as tax. It makes more sense looking at it
that way.

JUDGE:

T do not think section 8 has anything to do with
the matter at all.

MR, SUMMERFIELD:
I agrec, ny Lord.

MR. FOOT:

¥y Lord, I do nobt recollect that I have addressed
any argument on this particular ground, and I think
wy learncd friend cen leave it for the monment.

JUDGE:
Very well.

MR, SUMMERFIELD:

Leaving that uside, there is ground 2(a). (Reads)
That wag the ground I was trying to deal with, not
very happily, yesterday. (Reads grounds 3 and 4y,
Nowhere does it challenge the right to assess under
cection 72, and I am looking at the Income Tax Suprene
Court Rules, 1959, Legal Notice No. 12 Rule 4,
(Reads). Looking at Rule 15: (Reads). No application
Nas been made. 1t would be a little too late now to
make such an application, and in my subnigsion the
right to assess cannot be challenged. There has been
fraud. or wilful neglect in respect of those years to
entitle the Commisgsioner to assess. I have arguments
to address to your Lordship, 1f you wish me to do 80,
but I think the proper course would be to adhere to
that chend ot this stage ond only address your '
Tordship on that 1f at a luter stage your Lordship
should pernit the appellant to argue the further
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ground that the Commissioner had no right

to assess., It does say very clearly in para.
B of the proviso: (Reads). That includes

the rules you nust take it in your Memorandum
of Appeal, and your Lordship will recall that
this is not the first Memorandum of Appeal;
this is the second Memorandum of Appeal.

JUDGE
Is this the one signed by Mr. Mandavia?

MR. SUMMERFIELD: 10

No, by Mr. « 1 do not know if
it is exactly the same. 1 think they are
exactly the sane, but I will have that checked.
At any rabte it is the second lHemorandum. The
second aspect, then, is the amount which can
be included in the assessnent where the
Commigsioner has to rely on proviso 724, and
that affects the years 1946 to 1950. My
Lord, here again, the Memorondum of Appeal
merely challenges the right to include what 20
they call a penalty -~ by that they mean
additional tax. What they arce challenging is
the right to include additional tax under
section 72A. They are not saying, and in
ny submission they are not entitled ©vo say,
that any sums included in the assessment
have been improperly included ac not being
attributable to fraud or wilful default.
They must confine their grounds or
argunents as to why these assessnents are
excessive to the grounds they have raised
in the Memorandun of Appeal, and they
appear, so far as the gquantum is concerned,
in para. 4 of the Memorandum of Appeal,
which says: (Reads). I adnit it raises
amongst other things .... bubt that does not
carry the matter any further. And it sets
out the Shs. 10,000/~ for Africon wages.
The commissioner has wrongly added back
legal expenses, the rents not rcceived, 40
nedical expenses and repairs to relatives'
property.

poY
()

JUDGE:

Yes, but are you not forgetting, as
would seem to me at prescnt as belng the
real gquestion raised by ground 2(a), that
is to say, as I read it, that {the proviso only
applics in relation to the making good of
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MR. SUMERFIELD:
The ordinary meaning of that, my Lord, is oot 127

that they are concerned with the addition of a 233 cos 29nd

penalty only, and they have said it is wrong to M rﬁsieglaun

add back the penalty. arch 19
Continued

JUDGE:

They may say it is wrong to add back the
penalty for a variety of reasons, but is not one
of +the reasons implicit in this ground 2(a),
that you can only assess out of time, if you can
assess at all, for the purposes of naking good
the loss to the revenue.

MR, SUMMEREIEILD:

It is a rather concealed way of putting it.
They are saying that under sectlon 724 you
cannct add a penalty; it is not saying nmore than
that., If they wish to show thal suns were
included in these assessments which should not
hove been included because they were not due to
fraud or wilful default, I think they should say

SOG

JUDGE:

That nmay be. Their contention, is it not,
i3 that the imposition of additional tax is
contrary to law as the assessnments are nade nore
than 6 years after the year of incone.

MR. SUMMERFIELD:
That is how I read it.

JUDGE:

If that is so, is it not implicit in that
context that the statubte only authorises the
assessments after the expiration of 6 years for
the purpose of meking good a loss to the revenue.
Therefore any penalty cannot be included.

MR. SUMMERFILILD:

That would conflict with what we say in
para. 4.

JUDGE:
Para. 4 is not deeling with penalties. It is
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the alleged additional incone.

MR, SUMMERFIELD:

That is so. 7“here are two aspects, ny
Lord: one, whether the Commissioner can put
in a penalty under section V2A, and the other
is, what kind of income cen he assess. They
have not challenged the income he has assessed.

JUDGE :
No, not the right to assess.

MR. SUMMERIIELD: 10

Not the right to assess. They have not
challenged that the amounts included in Tthe
assessnments cannot be included because they
are not attributable to fraud or wilful
default. I will deal with what can be
included in an assescsnent under section 72.
To do that I ought to read firgt of all
section 71; that says: (Reads). The point
I an nmaking is that that section is dealing

purely and simply with basic teax, and that 20
is nade very clear from sub-section 7.

(Reads) .

JUDGE:

Is it not sm offence to fail to deliver
a return?

MR. SUMMERFIELD:

Yes, ny Lord, and it also attracts
additional btax. Turning to section 72:
(Reads). I subnit that that ig also, as in
the case of section 71, dealing purely and 50
simply and exclusively with basic tax. It
is not concerned with additional tax at all,
because additional tax is not really
assessed in the ordinery sense of that word;
it is inposed automatically by section 40.
So what section 72 is saying is where a
perscn has not becn asscssed the Commissioner
nay assess hinm to the basic tax which
according to his Jjudgment ought to have been
assessed. However, if more than 7 years 40
elapses between this discovery in the basic
tax, in assesging basic tax, he is
restricted in assessing basic tax only to
that portion which is omitted which is .
attributable to fraud or wilful default. In
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other words, he cannot include in the assessment In the Suprene

any innocent or inadvertent omission which is 7 Court

years old. That of course gives the words "any loss -

of tax abttributable to fraud or wilful default" a No. 50

very real and proper and sensible meaning. Counsel's
Addresses 22nd

JUDGE: March 1961
Continued

Have you read sub-section 3 of Section 40,
because that may take you a very long way along
your path.

MR. SUMMERFIELD:

I was going to suggest that the charging of
the additional tex is quitc a separate exercise
altogether from the assessment under section 71 and
72. and that, as your Lordship has observed, is
governed by scction 40. That inposes the additional
tax which is exigible under section 71 or 72, and
as your Lordship has pointed out, sub-section 3 of
that section makes it clear beyond doubt that 1t
can be inmposed where the assessment has been nade
under section 70. It says so expressly, and I
think it naokes it clear that that is not part of the
basic process at all. If you will look at section
40 it says: (Reads). It does not say shall be
assessed for that anount of tax.

My Lord, that then with respect leads me to the
point that what section 72 is saying is that you are
restricted in your basic tax to the amount which is
attributable to fraud or wilful default. As to
scparate exercise, he can imposc additional tax
under cection 40, which incidentelly supports that
view because 41B says this: (Reads). That would nean
it is there restricted - the calculation of the
basic tax. '

JUDGE:

I chould have thought that sub-section 3
draws o clear distinction between the tax which
ney be assessed under 72 and the additional tax,
because it expressly provides that the additional
tax ic to be charged in relation to the tax which is
assensed. .
MR, SUMMERFIELD:

With respect, I entircly agreec.
JUDGE:

e it s

It would seen to me to dispose of this point.
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MR. SUMMEREFIELD:

I will not pursue this matter at this stoge.
But it does lead on to the submission I have to
nake that it has not been challenged thal any of
the suns included in these assessnents 1946 to
1950 have been improperly included under section
72, proviso A becausc they are not attributable
to fraud or wilful default, but as dealing
only with basic tax. They have confined thelr
challenge to the fact that accepting that the 10
amounts have been....inciluded you cannot imnpose
any additional tax. I do not think I need go
further into That particular aspect. Assuning
vour Lordship were to hold that it was
incumbent on me to show that the appeal does
cover the fact that these should not be
included because they are not atbtributable to
fraud or wilful default, then I perhaps ought
to reserve my comments on that if it is raised.

MR. FOOT: ' 20

My Lord, I will read the first ground of
appeal: (Reads). In ny submission, that
would be wide enough to enable me to arguc that
there was not here fraud or wilful default.
Also your Lordship will recollect that when T
opened this case last sumnmer T endeavoured to
place before you an argunent that where you
have a btaxpayer who has two sources of incone
and there has been wilful default in relation
to one source but not relation to the other, 50
the taxpayer cannot be penalised in respect
of both sources of incone, bubt only in
respect of the source of income in which there
has been wilful default. There is the example
of the professional man who writes for the
press as a sideline. The penalties would only
attach in reletion to the main source of
incone and it would be wrong to imposc a
penalty based on the whole of his income.

MR. SUMMERFIELD: 40

T do not think that in any case entitled
ny learned friend to cnlarge his ground of
appeal unless he nalies application under the
rile. To deal with it bricfly, I think
what my learned friend nay have in nind is
the fact that in the U.K.oveo-
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JUDGE: In the Suprene

T do not think you need deal with that atb Court
this stage. As I understand the law, whatever
ney appertain in fngland where tax is leviable C §o°,50
under separate cases, in this country income tax !ggnuel S oné
is not leviable under separate cases but is ﬁ rﬁsieglE nd
inposed by a single section. Cgiginuzd

MR, SUMMERFIETD:

I agree entirely, and the quantun of the
penalties is governed by section 40 which does no¥
nake any....

JUDGE:

Mr. Foot's argument nay nonethecless have great
force in this regard, that where there has been
fraud or wilful default there is a power to assess
rnore than 6 yecars after the relevant year of
incone, but that power is confined to a power to
assess for the purposes of naking good the loss
to the revenue attributable to the fraud. If
therefore a professional nman has by fraud or
negligence onitted to return £10 from his ninor
gource of incone he can only be asgsesscd under
section 72 in the sun of £10, because that is the
only loss to the revenue attribubtable to his fraud
or his neglect. It natters not whether one tries
to treat his incone as separate income. Here one
is concerned with the loss to the revenue
attributable to the fraud.

MR, SUMMERFIELD:

That is so. But assuming that it was £10
that wae fraudulently excluded and he was
agsessed at £100, when it comes before your.
Lordship he must put in his Memorandun of Appeal
that this should have been £10 and not £100,
because the other £90 is not attributable to fraud
or wilful default. He has not said that, so he
connot challenge the anount in the assessment on
that ground. Once that £100 is in, the penalties
spring from what is in the assessnent and is not
confined to £10. All I an saying at this stage
ig the fact that he cannot challenge the fact that
these assessnents are wrong on the grounds that
none of the income is abttributable to fraud or
wilful default. That is all I an saylng, and I do
not know if I should ask your Lordship for a ruling.
I night say this. If he could raise thce point despite
the fact that it is not in his Memorandun of Appeal,
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the onus is on him, in ny submission, to show thatb
any amount included in the assessment for those
years 1946 to 1950 should not have been included
because they are not attributable to fraud or
wilful default. The onus is on hin to show that.

IMR. FOOT:

Itnay be convenient if this matter could be
dleared up at this stage. In ny submission, it
would not be the correct procedure for my learned
friend bo split his argument inbto two parts. The 10
subnission I have to make is this, that if
should decide to ask your Lordship that there
was an absence of fraud or wilful default either
in relation to any one of the returns or in
relation to part of then, I would be covered by
the first ground of appeal. (Reads first ground
of appeal). It may be it could be more clearly
expressed, but penalties alttach where there is
fraud or where there is wilful default, and if
I said that this is not a case in which penalties 20
should be imposed ab all, they say that this is
a case in which therc was not the necessary
element upon which the penalbties can be founded,
that is to say, fraud or wilful default.

JUDGE:

As T uwnderstand it, the only reference to
fraud or wilful defoult in 72 is in provico A,
which solely relates To the right to assess
out of time. 40 on the other hoand attaches
penalties to certain fasilures quite regardless 50
of fraud. Bubt 42 enables the Conmissioner,
if he ig sabtisfied as to the absence, inter
alia, of fraud, to renit those penalties; in
other words, the attraction of the penalty
under 40 is in no way concerned with fraud or
gross or wilful neglect. The remission of
the penalty by the Conmissioner is only
pernissible in the absence of fraud or gross
or wilful neglect. That would scen to be
the logical construction of the section. 40

MR. FOOT:

But of course the taxpayer can say two
things: First of all that the Commissioner
has nmade a nmistake, that there was no
default, or else he can say, under section
40(2) that the Commissioner ought to have
been satisfied that the onission was not duc
to fraud or wilful default.

1061.
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Can he esay that? Have I not power to
substitute my own for the Cormissicner's? Is it No. 50
not one of those provisions where the authority Counsel's
who is entrusted with a function is made the Addresses 22nd
final authority on the exercise of that March 1961
function? Continued

FR. POOT:

I an looking at section 78, which reads
(Reads). He can prove that in ny subnission in
any way.

JUDGE:

It scecems to me at present that there is no
question of an assessnment or penalty. The
Conmissioner is enpowered to assess to what for
convenience I term basic tax. Having done that,
the penalty is automatically attracted in the
circunstances contemplated by section 40 (1). The
Cormigsioner, however, enjoys a further power
where he is satisfied that there wac no fraud or
wilful neglect to reduce or to renit the penalty.

MR. FOOT:

Your Lordship is cntitled to review the whole
position of the Cormissioner. It would be a
very strange state of affalrs if the toxpayer
who has been held by the Cormissioner to be
guilty of fraud, and the Commissioner says, I an
aatisfied aboubt this - in such a case the taxpayer
cannot come and say, Well, I was never guilty of
any fraud at all.

JUDGE:

You nay not appear faniliar with the history
of +he income tax legislation of East ifrica, but
until very reccntly there was an expressed power
which enabled the Court to reduce or nitigate
penalties imposed in respect of these natters,
and that power was taken away by the legislature.
So presunably the legislature did not think the
courts were competent to challenge the Commissioner's
discretion in thesc mnatters.

(To Mr. Surmerfield): Is there a section
specifically dealing with this, Mr. Surmerfield?

MR. SUMMERFIELD:
There is not in the 1952 Act, but the Court of
Appecl hasz, before the matter was argued before it,
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taken the view that the courts can interfere with
the quanbum under the 1952 Act. The point was
never argued. When it was about to be argued,
the court said, We have done it now twice before
and I think it is too late to argue it.

MR. FOOT:

I think it was the Mandavia case. In that
cage the Court of Appeal did recduce the quantun
of penalty. If your Lordship is entitled to do
g0, then of course you are entitled to look at
the conduct of the taxpayer and sce how far
you think there was an elenent of fraud or
gross or wilful neglect. (Reads section 40).
That would appear that the onus 1s upon the
taxpayer to gatisfy the Comnmissioner, because
unless he is satisfied he does not remit. If
your Lordship is entitled to cxercise the sanme
function, it will be necessary for ne to
satiefy you in rclation to thesc onissions
that they were not due to fraud or gross or
wilful neglcct.

JUDGE:

I do not think so, because I have read the
sub-sectlion very carefully, and I think the
view which I expressed tentatively is
reconcileable with the decisions of the Court
of Appeal, because on re-recading the sub-
section I observe that the Compissioner has
no discretion in relation to the rcnainder of
the tax where he is satisfied that therc has
been no fraud. He is obliged by the section
tc renit it. He has, however, a discretion
in any other case - that is where he is not
so satisfied - to remit or reduce the penaliy.
And it would seen therecfore that the Court of
Appeal decision did not turn on the question
which was exercising ny nind - they were
exercising the general power of the
Comnmissioner to renit or reduce. It is not a
guestion whether they are satisfied as to the
existence of fraud or otherwise.

MR. FOOT:

In ny submission, it nust be open to an
appellant to show that the Conmissioner was
not entitled to be so sabisfiecd. I am a
little handicapped because I did not know the
point was going to arise in this way.

1063,
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JUDGE:

You will have an opportunity of addressing
ne on this point. At the moment you are nerely
interposing with a view to preventing IMr.
Surmerfield dealing with anything that it is
unnecessary for hin to deal.

MR. FOOT:

Yes, My Lord. I do not know whether your
Lordship will rule now on the submission with
regard to the first ground of appeal. In ny
subnission, it 18 sufficiently wide to cover
this point.

JU]) CTE H

T prefer in a case of this nature to deliver
as few interlocubtory rulings as possible. Deal
with it when your time conmes on the footing which
you have suggested.

MR. SUMMERFIELD:

T will advance ny argument on the first
ground of appeal. That says the assessment
appealed against it excessive. (Reads ground 1 of
appeal). It is addressed purcly to the question
of whether a penalty can be added. It does not
open up generally the question of fraud or wilful
neglcct in relation to assessnent to basic tax.
Tt does not raise the question of fraud or
wilful or gross neglcct at all, because it is
dealing purely and sinply with the inposition of
the tax, not the power or duty or discretion of

he Commissioner to remit it in whole or in part.
Ls your Lordship has observed, the imposition of
the tax in law or in fact docs not depend on any
gquestion of fraud or gross or wilful neglect.
Impoeition is automatic. The question of fraud
or gross ncglect only arises in relation to the
Connisgsioner's duties or discretion, which is

not covered by this ground onc. Even if I an
wrong on that, it is guite clear that in talking
about penalty at this stage it cannot be taken to
entitle the appellent to arguc in relation to 724,
which talks about fraud or wilful default. It is
confined purcly to the gquestion of penalty and
not +to basic tax. My lecarncd friend did soy that
the taxpayer can show that he had made no default
and that he would agk your Lordship to intervene.

The answer of course is, cerbainly, if he has taken

the point in his Memorandun of Appeal, but not
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otherwise. As he has not taken it in his lMenmo-
rondun of Appeal, he is precluded from raising
it. I am dealing with 72A, inposition of basic
tax. The question whether you are entitled to
vary the anount of additional tax inposed is

a natter on which I shall address a conpletely
separate argument because that may depend on
whether your Lordship is bound by section 101
of the 1958 Act.

In relation to interlocutory natters, I
will say this only, that I will deal with it
briefly, but still reserving ny right to say
that ny learned friend nay not decal with it,
and possibly at a later stage crave your
Lordship's indulgence if the natter is raised.

MR. FOOT:

With great respect, I am entitled to know
the whole of the argument which my learned
friend desires to address the Court.

JUDGE:

As T understand the position, MMr. Sumner-
field ot this stage is nmalking his final address.
After he has concluded his finol address, you
address ne. Mr. Summerficld then has a right
to address ne in relation to any authorities
cited by you in your final address, but not
ctherwise, and that would seenm to be
conclucive of the matter. He must now deal
with the whole of his case. DILater on you nay
cite authorities and he nay comnment upon then.

MR. FOOT:

The gquestion, ny Lord, is Is he only
entitled to comnent on fresh authorities?
JUDGE:

Yes.

MR. SUIMMERFIELD:

An I expected to address your Lordship
on a matter which does not eppear fron the
Menorandun of Appeal to be part of his case.
im I entitled to do that so that uy friend can
broaden his casc in hig closing address?

JUDGE: : _
T think you nust, Mr. Summerfield.
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MR. SUMMERFIELD:

In naking this subnission I do so with the
reservation that Mr. Foot is not allowed to
raise this point in the appeal. I do it on that
basis only.

JUDGE:

This is purely an alternative argument.
Your argument will be in these terms. If,
however, Mr. Foot is entitled to rely on the
absence of fraud, then I ...

MR, SUMMERFIELD:

I said if he is entitled to raise it, then
the onus is on hin to show that any amount
included in the assessment should not have been so
included because it is not attributable to to
fraud or wilful default, and for that proposition
I would refer to the Mandavia case: FRast African
Law Reports (1958) P. 407 (Reads). That follows
scetion 113(c) of the 1958 Act. (Reads). It is
not objected to that the assessment has been madej
there is an onus on the Commissioner to show fraud
or wilful neglcct.

JUDGE :
Hove I held that?

ME. SUMMERFIELD:

T +think in an interlocutory matter you did hold
that in an earlier case.

JUDGE :
The natter ariscs in the Pritan casec.

MR. SUMMERFIELD:

Your Lordship said the onus was on the
Cormissioner to show fraud or wilful neglect.

JUDGE:
Yes, I remenber.

MR, SUMMERFIELD:

That appeal has not been challenged, and the
question then arises as to vhether it is excessive
because it includes natters not attributable to
fraud - that is part of the income assessed in the
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assessment, and the onus in respect of that must
be on the taxpayer under section 113(c), and
Mandavia's case. He must ghow that this or that
item should not be included because it is not
attributable to fraud or wilful default. I
would respectfully submit that no abttempt
whatever has been nmade to that. Assuming you
should hold that all this income has been
omitted, there has been no attempt to show that
that hes not been due to the fraud or wilful 10
default by some person acting on behalf of the
taxpayer. With respect, no defence could say,

I left everything to my accountants and I

signed the returns dlind. First of all there

is authority that a taxpayer is responsible for
the acts of his agent. Quite apart from

failing to discharge the onus on him under
section 113 (¢), I think it may be urged very
strongly that the evidence lesaves no doubt at
all that there was fraud. I am relying on 20
fraud primarily. If there was no fraud, there
was certainly wilful default. That clearly,

in my subnmission, emerges from the evidence

as a whole. I would first of all refer to

the note of interview of 22nd March, 1956, in
Exhibit 2 and the ammexure thercto. (Reads
second para. of note of interview). That

at any rate shows that Rattan Singh knew that
the returns had not been included for income.

JUDGE: 30

But if someone pays into my bank account
in some other country nmonies of which I am
unaware, when I make oul my income tax return,
no doubt being truthful person, in due course
I say, I am afraid my return is wrong, because
T have received those monies and I did not
know about that at the time. '

MR, SUMMERFTELD:

That would be true. But this of course
is before the investigation. 40

JUDGE:

It is before the investigation by
accountants, but presumably one must bear in
mind the background, which is that he paid no
attention to his accounts himself; he left
everything to Nanda, and even signed his
income tax forms in blank. When he is asked
about it he no doubt takes a greater interest
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in his mind at the time; but I was going to refer
to the next note of interview in which the amount
of income which had been excluded was disclosed -
the note of interview of 18th April, 1956, P.2.
(Reads). IHere vie have two properties returning a
rental of £700 a year which had been systemabtically
onitted year by year. That is completely
incompatible with innocence. It clearly shows

g, deliberate act on the part of somebody cither
acting for Mr. Rattan Singh, or more probably Mr.
Ratben Singh himself, because no junior employee
is going to deliberately execute a fraud on behalf
of his employer.

JUDGI
S ASCE RS

Were other returns nade of rent in those
years?

MR, SUMMERFIELD:
Yes my Lord.

JUDGI

What I have in mind is this. If in a particular
case I return rents from some premises and not from
others, it would appear to me that the omission of
the others was at least not due to a failure to
realise that rents formed part of one's income.

MR, SUMMEREIELD:

Some rents were returned; they are from
Blenhainm Road - £365 a year. I can say this, my
Tord, that no real effort has been made to displace
the obvious inference which can be drawn from that
systematic omission of rents over those years. He
must have known that he had onitted those rents of
£700 a year and he said no. He must have knew at
that stage that he had omitted that kind of income
from his returns. /And then I think the figures
speak for themselves in relation to anounts
returned: 1946, he returned £516 business profits;
£559 rents; whereas in the second report the
profits amounted to 757, - comparing it with the
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agreed figure of £1,500 and the rents returned
bty Thian in his first Report of £1,049.

Almost double. 1947 the business profit is
492, the rents reburned £3575; profits, Talan
second report, £2,466. Again, I must say it
was an estimated figure by Thian. DIut again
compare it with the agreed figure of £6,250
business profits in 1947. 194&; <The profits
returned were 512, the rents returned, £375.
Thian's unadjusted second report figure of 10
business profits before Mr. Easterbrook touched
it was £0948, and the reunbts were £1557.

At 11 a.n. Court adjourns for 15 minutes.

Wednesday, 22nd March, 1961 11,15 a.m.

JUDGE: Yeg, go on Mr. Summerfield.

M. SUMMERTIELD:

I was reading out the comparison of the
figures in the return, Thian's report, and the
agreed figures with Thian. I ought to point ;
out in relation to 1948 and 1947 Your Lordship 20
will recall that from 1948 there was an
adjustment back to 1947 of 91,000, which would
account for the apparent anomaly of course in
Thian's business profits of 7,000. The
agreed profite foll back to 4,000.

JUDGE: Yes, [ rcumember.

MR, SUMMIERFIELD:

My Lord, turning now to 1949, the return
of profits, business profits, were 563, rents
375,

JUDGE :

How much?

MR. SUMMERFIELD:

375, Business profits, as a result of
Thisn's second report, 2719, business profits.

fS3
@)

JUDGE:
I haven't got the rent figure returned.
MR. SUMMERFIELD:
375, My Lord.
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unadjusted figure - all these figures I am y

giving in this second report are unadjusted ﬁdd?ﬁsieglggnd
Figures - 2719; rents 1293. 1950 - I beg nerch 196
your pardon, I should have given the agreed ONLLLUTE

figure of profit, 1949 was 5710.

JUDGE: Yes.

MR. SUMMERFIELD:

For 1950 the return of profit was 1143,
business profit. Rents 375. Unadjusted
Thian's second report, profit 6798; the
rents 1258; and the agreed profit, business,
was 5771. Of course, when I say "agreed" I
must make it clear that is the conmputation.
Of course the figures have been agreed.

JUDGE: Yes, quite.

MR. SUMMERTIEID: I have not given Your Lordship the
rents subseduently agreed in the final
computation. Of coursc they include Glan
Singh's rents. I am only concerned with
the discrepancy between what was returned and
what Thisn sald was the rents to support uy
view that the figures speak for themsclves.

JUDGE: Yes.

MR. SUITIERFIELD:

I think that is all I nced give Your Lordship
becsuse those are the only years which are
concerned under Section 217(a). The other
vears were of course all in time, 1951, 1952
and 195%.

JUDGE:

What about Blackhall's figurcs for those years?
Are they substantially in excess of the return
or not?

MR. SUMMERFIELD:

Only two of them, My Lord. The two years arec.
substantially in excess; that is to say, 1947
ond 1948, The others, it is very interesting,
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my Lord, tThat they are less thon vhat waso
returned. ~ In some caseg, 1946 for
instonce, business profits returned was
516, Blackhall! s flGUf in Fthe 6th June
report is 200, and in the Exhibit 26 it
is 419, business profits.

JUDGE:
Yes.

MR. SUIMMISRFIELD:

Of course the rents are very much higher,
the one returned by Bldbkﬂ&l*, very much
higher than thoce returned. In every
case 1t is substantially hicher Than
those returned. My Lord, I think the
best thing would be for me Lo have this
typed, whiclhh I think sets out a
comparison of all these figures, to
assist both Your Lordchip and probably
My Leocrned Friend.

JUDGE:
Have you any objection?

MR. DINGLE FOOT:

Yo, My Lerd, not in the least. I think
it might be of assistance if My Ilearned
Friend, when he is having it typed, would

fots

carry 1b rightt through to 19535.

MR. SUMMERFIELD:
T have 195%. Thuat is Exhibit 26,
JUDGE:
Very well. 4 typed Lable of comparatbive
figures Mlll ho handed in and will
deem to be incorporabted in Mr.
Summerfield's address.
MR, SUMMERFIELD:
If it please you.
JUDGIL: .
That is an order made by consent.
MR. SUMMERTIELD:
Well, an Accountent, or o loxmpayer
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once or even for that matter twice. The Court
consistent course of under-statement here, :

Iy Lord, in my respectful submission points No. 50

to only one resgonable conclusion, and I Counsel's
would say, my Lord, despite what Mr. Rattan Addresses 22nd
Singh sedid in the box that he handed every- March 1961
thing over to his Accountent and cigned the Continued

return blind, it does defy belief that any
man, any vusinessnan, ony prudent businessman
he would have to be a fairly prudent business-
nan to build up a business of IMr. Rattan
Singh's size - would be so unconcerned as

to what hils books say that he would do such
a thing. Every men must be interested in
wvhat is being returned on his behalf. The
only conclusion, 1T there is any truth in
what he said, is that he wilfully turned a
blind eye Lo what he knew perfectly well
would be to hig advemtage. My Lord, I would,
in this connection, wish to gquote certain
observations of !Mr. Justice Rowlett in the
Lttorrey General v Johnston. It is reported
in 10 Tax cases. L em afraid it is not
there, My Lord. I have only Jjust got itin
the interval. I have got the Library copy.
It is reported at Page 758. The facts,

I don't think are inportant. It was a
recovery of penalbties case, but this is what
IMr, Justice Rowlatt says at Page 767 - I
think it has particular application to this
case - at the bottom of the page there:-

"Do you tell me that a man who can
conduct a successful business = he says
he does it 8ll himself - naking £1,500

a year doeg nolt know at the end of the year
what his books show? His banking account
will tell hims; his housechold expenses
will tell him; wha¥t he hag in his

pocket will tell him. He would know if
he made £300 or £1,500. It is no use
putting up this argument Lo me or to
anybody else who knows anything of human
offeirs. Anybody with the slightest
mowledge would know it."

e goes on To gay -
s a very bad case. TYear after year

v
ce statement was put forward, and
ngly put forward to deceive the

nTE i
n fal
mowi.
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officers of the State and of the public
and. to escape a fair share of taxation
which this man ought to have borne

just as other people in the country
bear it, so as to share the burden
fairly between the population according
to law".

My Lord, I think that is pariicularly apt
rere having regard to the discrepancy in the
amounts of income reburned, both buginecs
and rental, year after year, with the True
amjount, and can leave no doubt in Your
Lordship's mind, I submit, that he knew
perfectly well of thece omilssions and that
that amounts bto fraud, and parbicularly if
it dg coupled with Tthe evasiveness,
evasive conduct subsequent to the investl-
gation in bringing the true facts to the
mowledge of the Income Tax Authority. A4s
Your Lordship will recall, there were Two
reporte. The first report was far fron
conplete and even the second report was notb
an adeguabte disclosing of the full facts
of this man's affeirs. LAgain, My Lord,
one can couple it with his own admission
to Mr. Easterbrook of entering up loans
made, or loans repaid, =z sums payable to
Conbractors and treated as deductible for
income tax purposes. If you link it up,
furthermore, with the admissiong, at

least by Mr. Thian on his behalf, of
cerbain fictitious credits, allowing
certain creditors in the bools Lo e
Sreated as fictitious creditors, and

add that to the concealment of the bank
accounts, as Your Lordship has already
pointed out ...

JUDGE:

You see, Mr. Thian may have deen Wrong
about the creditors being fictitious,

but the bank accounbs, it would seem to
me, ag ab present advosed, 1t 1s unlikely
that the baxpayer would have forgotten.

MR. SUMMERFIELD:

There is that doubt, I agrec with you,

My Loerd; there is that doubt, but don't
think an Accountant would 1ightly allow
creditors te be treated as Lictitious.
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constant with only on conclusion. There is of Continued
course the admission in his own letter, I

think, of the 19th April, of neglect. Your

Lordship may btreabt that as not very signifi-

cant although he must have been advised by

somebody. His own admission in ‘that respect

mey not carry a great deal of weight: 1

would not want Your Lordship to pub a great

deal on that letter.

MR. DINGLE FOOT: 19th June.

MR, SUIMMERFIELD:
19%h June. I an much obliged. OFf course

there is Bellman's cwn letter, and he is a
Chartercd Accounbtant who assecced the position
and made it guite clear. In his view his
conduct had attracted penalties.

JUDGE:
What date?

MR. SUMERFIELD:

That is the letter of the 13th April, 1958.
"My client will clearly have to pay heavy
penalties for this", that is to say, the
carlier omission. My Lord, all that -
probably a sledge hammer to crack a nut at
this stage - is leading up to my carlier
submission that there can be 1ittle doubt at
all of the entitlement to assess, and
entitlenent to assess bThese sums, all these
omicsions, as being atbtributable by fraud
and ob the very lowest wilful default. Of
cource one can use the same facts, same
arguments o Justify the imposition - not
'imposition' because it is clearly an
omission -~ bubt vo justify the remission of
the whole of the tax, or to trealt iU as a
serious case and to remit only part of the
edditional tax. If, in my earlier submission
on this aspect, it cannot be raised by Iy
Learned Friend, he is over-ruled. His
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position with regerd to 1951 and 1953 is
of course very much casier. We don't
have to rely on Section 72(a) there at
all; we simply rely on Section 723 no
guestion of fraud or wilful neglect
before assescsing elther bacic tax or
additional tax. JAny tax on income which
has been omitted nay be brought in and,
of couvrse, if there has been an omission,
then the odditional tax automatically
follows, subject of course to the power
to remit if there has been no fraud,
gross or wilful neglect.

JUDGE:
In relation to those years.

MR. SUMMERFIEID:
Can be dealt with in relation to those
years, bult of coursc again, !y Lord,
if one looks at the rents alone, The
rents alone in each of thoce three years,
the rents returned was £575, and the
rents ag appear in Thian's report, which
doesn't substantially differ Irom
Blackhall's, are in the region of £1,600.
and the business profits as rcburned were
771 in 1951. Thian showed a loss for
that year in his second rocport. &1,0600.

JUDGE:
Thian or Blackhall?

MR. SUMMERFIELD:

Thian, My Leord. Blackhall showed a
profit of £1,100. but the agrecd profit,
Thian's agreed vprofit, was £2,945.

1952 the profit, business profilt
returned, business income rebturned,
4,415, the highcsv for any year. "
Thiasn's sgecond report mekes it 9,835.

Mr. Blackhall makes 1t in his firs

report 3,000, but the agrced profls

was 11,54%. In 1953 the returned profit
was 2,929. Mr. Thian moles a loss of
3,500. Ir. Blacikhall nakes it 600

in one report and a loss of 251 in the
other, but the agreed profit vas 7,575,
Well, My Lord, there is clearly the right
to assess and I do subuit the penalty
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1958 4sct - Your Lordslip will recall that
he argued thati-

"Subject to this Schedule, the repealed
enactment shall, notwithstanding its
repeal, continue to apply to income btax
chargeable, leviable, and collectable,
under such enactnent in respect of the
years of income up to and including the
vear of income 1957, as if such enactment
had not been repealed:

Provided thet, as from the dabe of the
publication of this Act in the Gazette, the
provisions contained in Parts X vo XVII
inclusive of this Act shall apply as if
such provisions had been contained in the
repealed enactuent, so, however -

(a) that no party to any legal proceed-
ings by or against the Commissioner
which are pending on the date of such
publication shall be prejudicially
affected by this paragraph.”

New My Learned Friend argued that.

JUDGE:

M.

T hoaven'ts found the Schedule yeb. What page 18
it? Yes, I have got it now. Yes.

SUIMMERFIELD :

My Lord, bthe significance of Ports X to

XVITI being read into the 1952 Act is of course
to bring Scetion 101(5) 1958 iAct into force

in relation to sppeal. It says -

"Wotwithstanding anything in Part XIIIL,
where in any appeal against ony assess-—
ment which includes additional tax one

of the grounds of appeal relates to

the charge of such additional tax, then
the decision of the local committee or
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Court appeal shall be confined to the
~ question as to whether or not the

No. 50 failure, default, or onission which
Counsel's gave rise to the charge under sub-
Addresses 22nd section (1) was due to any fraud or
gargh 1931 to any gross neglect ..."

ontinue
JUDGE:

Vhat Section?
MR. SUMMERPIEID:
101, sub-section 5.
MR. DINGLE FOOT:
My Lord, Pege 155.
JUDGE:
Much obliged. Yes.
MR. SUMMERFIELD:
noL. and vhere it is decided that such
S

3]
o)
The
m

so due, then the whols of ¢ additional
tax so charged shall be remitted.™

So, My Lord, if that Section opplied to this
appeal, your Lordship would be confined
in deciding whether there had been any
fraud or grogss neglect. If there has,
then the quontum is with respect outside
Your Lordship's jurisdiction. If, of
course, bhere hag not been, Tthen of course
the wvhole of the additional tax should

be renitted. My Learned Friend, Your
Lordshin will recall, scid that this

Act, was publighed on the 50th Deceumber,
1958, and the notice of appeal was
subsequent to that date.

JUDGE:
When did it come inbto operation, the Act?

MR, SUMMERFIEID:
The Act came into operabion - well, of
course it took effect from the 1lsv
Januvery, 1958, but the 5S5th Sehedule does
talk about the date of publication of
the Act, and that wag the 30th Decerniber
1958.
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JUDGE: Yes.
MR. SUMMEREFIEID:

And the Notice of Appeal was subsequent, some
days, few days, subsequent to the 30th
December, 1958. Iy Learned Friend argues that
there were legal proceedings pending by or
against the Commissioner as at that date

and that as his client would be prejudicially
affected by Section 101 sub-scction 5, The
pogition with regard to consideration of the
gquantunm of penalbies should be governed by
the 1952 Act in which the Court of Appeal

has held from time to time that the Courts
have a digcretion as to the cuantun of
additional tax.

Wov My Lord, Your Lordship may feel that
a decigicn on the submission of My Learncd
Priend only arises if Your Lordship is
dispoged to vary the additional tax. I
think that would be, with respect, the
correct approach. If Ypur Lordship felt
disposed, thought it was excessive or nob
enouch, Your Lexdship was disposed to vary
it, only at that stage would Your Lordship,
or need Your Lordship, consider whether
vou have power to do so. ind, My Lord, my
firest subniscion therefore is addressed to
the question of whether this is reasonable
or not. If Your Lordship were to take the
view that the additional tax imposed is
reasonable, then I think the matter can end
at that stage.

My Lord, the over-all rate of additional
tax inposed is 152% of the basic tax. For
he year of income 1946 to 1950 it was 119%
of basic tax. Your Lordship will apprcciate
of course bthat at that stage under the old
Ordinence the naximunm inposable was 200%.
Tor the year of income 1955 the additional
tax was 180% of +the basic tax, the maximum
imposable being, under the 1952 Act, 300%
which of coursc ecxplains why different rates
were imposed in respect of different
categories, the maxdmum was different. The
total amount imposed is She. 78%,911/-.
T don't Imow where the figure of 60% was
obbained which was used both in the memorand-
un of appesl and in My Learned Friend's
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opening, but that figure is clearly
incorrect. Now I would submit, My Lord,
broadly that having regard to precedent in
many cases which have come before Your
Lordship and before the Court of Appeal,
and to the whole history of the case, thabt
is a very recasonable percentage of
additional tax to impose. T liave already
subnitted, and giver reazsons for the
subnission, that this is calculated frauvd
for the nost part, calculated fraud,

but at The very lowest it 1s the grossest
neglect, and, even ifyou accept the
Appellants own sbabteonments, he has turned
over, cven if you were to accept it, he
has turncd over his tax affalrs to a
completely incompetent nan to perforn

or his behalf.

JUDGE:

MR,

Yes, but the liabllity which attaches
to a baxpayer in relation to acts
done by his servants must I think, s0
far ag the execution of penallties 1s
concerned, be coloured by the
reasonableness oxr otherwise of what
the taxpayer has done. If a Taxpayer
believes That someone 1s a competent
Accountant, it is less unreasonable to
leave that Accountant to £ill in the
Income Tax returns, and herc it nust
be borne in mind that we are dealing
with a Builder who, if I recollect
aright, gaove his evidence in his
native tongue and therefore nust, I
think, be presumed to be not wholly
familiar with English and possibly
not to be competent to examine
neticulously figures in books kept in
English. If he gives it to an '
Accountant, or someone he belicves to
be an efficient Accountant, it is cne
thing: on the other Land, if he said
to his Office Boy, "Here is ny Incone
Tax rebturn: £ill it in", therc would
be a nuch greater degrece of negligence.

SUMMEREFTELD :

My Lord, I think in the first place
that a nmon, to start with my Lord, the
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Quite. I agree he cannot escape

liability by saying, "I left it to ny
subordinate", but I think in debtermining,
should it become either proper or necessary
to debtermine, the quegtion of what penalty
ough®t to be exacted from him by reason of his
subordinate's default, one may properly

cay, "Did he have some justification for
lesving this bo this particular subordinate,
or was 1%y wholly unreasonsable act for him
to do?" As I szy, if he had said to his
Office Boy, "Will you look at the booke
and fill in my rebturn?", it would show the
utnost degree of negligence over the matter.
If he says bto soneone whom nie has cause to
regard as competent, "Will you do itTM,

it ie not so rmeh negligence that he should
have checked what was done.

Wmow

SUMTERTTELD :

Yes, if he lmows thot. The very least he
can do iz to make available To Tthe
Accountant all information including his
rents which ough®t to be returned, and he
ought to explain that that had in fact been
done. In ny opinion there is that duty.

T think it would be a very dangerous
cituation if incompetent lccountants became
ot a premiun for the simple rcason that

a baxpayer could hide behind that
incoumpetence when it came to agscesing
penalties for omissions. It would create
a very dsngerous precedent. I think the
duby on him, if he does not nake sure
hingelf that it is correct, the very

least he can do is to make sure he has got
a reliable iccountant and of course it
would have becn obvious to him if he had
looked at his own return whether all the
ronts had been included or nob. That nust
have been obvious from the returns. It
shows Blenhein Road. He knows there must
be other properties. That would threow

in on his guard.

JUDGE:

If vou were living in India and had to make

1080,



In the Suprene
Court

No. 50
Counsel's MR.
Lddresses 22nd
March 1961
Continuecd

your return in a foreign language, would
be obvious to you that somebody had
filled in the whole of your affalrs?

SUMMEREFIELD:

It may not, because I don't speak any of
the Indian languages, but the fact that
he gave evidence in his native tongue
does not nean that, having been here all
these years, he doesn't know how to read
and write English.

JUDGE:

MR.

No protably has some lmowledge of English
but I have no maberial before ne which
would warrant me holding that he has a
fluent knowledge of English.

SUIMERFIELD:

My Lord, I do submit that it dces not
absolve him from getbbing sn incompetent
Accountant, even i1f you accept his
explonation, vhich I do subnit is rather
an unusual onc, Tfor any nan to say,
"Pi1l there what you like or what you
can get from the books", he would
certainly have it at lcast explained o
him, and no Accounbant is going %o
deliberately onit enything on behall

of his cmployer for the fun of it: he
is only going to do it as psrt of a
conspiracy at his cnployer's requesy

if he doecs it deliberately. If he
doesn't do it deliberately it is be-
cause full information has not been
made available to him. We don'?t

know what The full circumstances are,
My Lord, and the full circumstonces
must be produced by the baxpayer
himself before Your Lordship con asscss
whether thie was, as 1t appears on the
face of it, a deliberate fraud in
which bthey are both engsged. In any

event, My Lord, in construing the

renission element, considering the
renission element, a very duportant
factor of course to btalze into

account is the conduct subsequent. I
doesn't of course affect the
inposition but it does affect the
remission. On that, My Lord, I would
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say first of all this was not a voluntary
disclosure, it was a disclosure on
challenge, and it ig not on first
challenge. On first challenge he said

of course there were no irregularities
through Mr. Shaffie. It was only sub-
sequently that he admitted sone
irregularities.

If I may Jjust pause there to revert
to the question of language, he had, it
would appear, some competent employees
to translate everything on his behalf
in the form of Mr. Shaffie, so really
language difficulty is not a real
difficulty. We caon take into account
there arc plenty of people who can speak
English and his own language. There is
nothing stopping hin getting at what is
in his return or what should be down.

My Lord, secondly - I usc this
expression deliberately -~ the Income Tax
people had to prise the information out
of hin. The first report, as Your
Lordship will recall, was incomplete
and so was, for that matter, the sccond
report. There is the incident with
regord to the bank accounts, again to
obstruct the purposes of obtaining the
true facts, and My Lord, looking at the
case as a whole I would submit there 1is
very little roonm for sympathy and that
the noorinun that could have been remitted
has in fact been remitted in this case.
My Lord, that of course is on the basis -
that was ny first submission -~ Your
Lordship will look to sce if the penalty
or renission of tax should be made where
Your Lordshiuy can vary it. If Your
Lordship considers it unreasonable, then
the question of the power of Your Lord-
ship to vary it arises. Now on that, My
Lord, rny subnission is that no legal
proceedings were pending at the tinme of
the publicabtion of this Act to enablc
the proviso to Scction 1 of the 5th
Schedule to be invoked. My Lord in
approaching the natter I would respect-
fully subnit that it is inportant to
disregard the enmotional appeal of My
Tearned Friend when he points to the
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hardship which would arise if Your Lordship
were to take another view. He points to
the case where his taxpayer nay be assessed
to treble tox and then under The Act he is
divested of his right of appeal against the
quantun. My Lord, if there is any hard-
ship in this case it arises entirely fromn
his own default. There would have been

no question of this point arising at all if
he had made a full and proper return atb

the right tine, so he cannot invoke any
argunent or any plea on his bechalf based on
hardship so as to strain the ncaning of the
words used in the 5th Schedule. My Lord,
this is the sort of argunmcnt that can cut
both ways. If Your Lordship were to accept
My Learned Friend's subnigssion then it
could have consequences creating hardship
the other way, so to speak, because My
Learned Friend in asking you to accept that
legal proccedings are pending during the
projection fron the point of tinme of
objection proceedings, if that is so, My
Lord, then it nust revert back to
assessnent. You nust take the sane view
there, because it is the samc part of the
sane process of law as he puts it, and if
that is so, it nust go right back to the
tine of the issue of the return, and if
that is the position, if legal proceecdings
arc pending from that time, then of

‘course it can work a hardship the other

way, because, for instance the Commissioner
could issue the return before the Act was
published, it cones back, the return

cones back after the Act is published,

he can issue assessments but he is then

in a position to impose brouble penalties
under the old ict instead of the double
penalties under the new Act.

JUDGE:

Mr. Summerficld, does the hardship question
really enter into this aspect of the
natter?

MR. SUMMERTIELD:

I would have thought not.
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JUDGE:

Surely I have got to construe the Statute

in the light of the words actually used and
2ll the aubthorities in relation to the ncaning
of those words.

MR. DINGLE FOOT:

Yy Lord, if I night perheps assist on this,
My Lord, I wasn't making an appeal here ex
curia - that would have been enbtirely out

of place ~ I was addressing Your Lordship on
a point of law. I was only dealing with the
hardship on the taxpayer insofar as it night
assist your Lordship to determine the point
of law, becausc Your Lordship will have to
consider whether the legislature could have
considered such a significance as that. It
was only on that natter I was sceeking to
address Your Lordship. '

MR. SUMMERFIELD:

I appreciate that, but I was going on to say
that if Your Lordship puts the interpretation
on it My Learned Friend does seek to have put
on it, then of course the hardship can work
the other way as well. I think, as Ycur
Tordship points out, the question of hardship
nust be conpletely disregarded in construing
this proviso.

JUDGE :

The picture of a sorrowing Comnissioner is
unlikely to influence ne in construing the
Statute Mr. Sunnerfield.

MR. SUMMBRFIELD:

I an not worried about the Comnissioner's
hardship, I an thinking about another taxpayer.
The Commisgsioner would retain his right, on

My Learned Friend's interprebtation, in certain
circunstances to impose treble penaltices when
gquite clearly on the proper and ordinary
construction he would be restricted to double
penalties. I an only thinking about the hard-
ship to another taxpayer. I do subnit that
the cluc to the interpretation of the

expression "any legal procecedings" is contained
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in the words, "by or against the
Conniissioner". My Lord, I think those words
nake it clear beyond any doubt that what is
intended is the ordinary concept of legal
proceedings. My Lord, My Learned Friend
tried to urge that 'legal proccedings' there
neant if you are seeking any rocnedy, any
process which is governed by Statute, that
is a legal proceeding. My Lord, I say in
ny subnission that if 'legal proceedings by
or against the Commissioner is given its
ordinary conception, it is of its very
nature, it oust be, an action, an appeal,
elther before the Loczal Committee or the
Suprene Court,whereas the objection
proccdure, My Lord, hardly falls within
that definition of 'proceedings by or
against the Commissicner'. He is not a
party to anything at that stage; he is an
adninistrative arbitrator, if you like -

no rnore than that.

JUDGE:

There cannot be 'procecedings by or against
the Comnmissioner'! because the Comnnmissioner
cannot be judge in his own cause.

MR. SUMMERFIELD:

With respect, I agree entirely, My Lord.

JUDGE:

Though it may be proceedings between the
taxpayer and the Commigsioner, the sense
that they are both partics to an attenpt
to negotiate a settlement, they could
hardly in cormon parlance be described
as "by or agoinst hin?.

SUMMIERFIELD :

I agree entirely, with respect. It is
1little nore than, what he docs, is to take
an adninistrative decision, and I think
it is clearly intended there to have

the obvious meaning of procecdings which
have been cormenced before a Court or
Statutory Tribunal for the determination
of the rights of the parties, and in that
respect I would again submit that legal
procecedings are hardly pending until the
first steps in those legal proccedings

1085,

10

20

%0

e



10

20

50

40

have been taken to bring then before that In the Suprene

Court or Tribunal. Court
JUDGE: | No. 50

Didn't I hold in a Monbasa case sonething in gggnsel's -

relation to the point at which appellate Margisiggl nd

proceedings connmenced? Wasn't the case in
respect of the time for appeal? I think it
was an appeal by the Cormissioner.

Continued

MR. SUMMERFIELD:

Yes, My Lord, that was so. 45, I think it
was. My Lord, that was referred to by My.
Learned Friend in opening and I think he
urged that Your Lordship was declding a
rather different point in that case, and I
don't think I dissented fron that.

MR. DINGLE FOOT:
It was the occasion, 1f Your Lordship recalls,
I asked if Your Lordship was bound by your own
decision. -

JUDGE:
That is so, Mr. Foot.

MR. SUMIERFIELD:
4% ig Volume II, Part ITT, and I think what Your
Tordship was concerned with there, and Your
Lordship so held, that the glving of notice
of appcal is a condition precedent to an
appeal and not a definite appeal. I think it
was a slightly different point there, My
Lord.

JUDGE:
Yes.

MR. SUMMERFIELD:

The view I am urging on your Lordship, Iy

Tord, is very nicely sumned up in Stroud's
Judicial Dictionary under the definition of
"nending". I have got Volume 5 of Stroud's
Judicial Dictionary and it is the first

exarple given there under "pending". 1t says:-

") legal proceeding is "pending" as soon

as commenced and until it i1s concluded,
i.c. so long as the Court having original
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cognisance of it can nake an order on

the natters in issue, to be dealt with,

therein."

It refers to two cases, My Lord in Reports

Volune 5 and Reports Volume 7/, neither
of which unfortunately are available for
ne to open to Your Tordship, but it does
there rather enmphasise what I have tried
to emphasise, that it nust be before a
Court or at the very least a Statutory
Tribunal. I think it also refers to a
case also opened to Your Lordship by My
Learned I'riend in opening Snith against
Willianms, 1922, King's Bench Division,
Volurie I, Page 158. I will read the
Headnote to Your Lordship. This 1is,
incidentally, a case before the
Cornissioners and has a very useful
bearing on this case:-

"The Respondent successfully appealed
to the General ComnmissionerScecsscses
inasnuch as the notice in writing
given by the appellont to the
Commissioners requiring then to statbe
end sign a case wes the cormenceneny
of the proceedings'.

My Lord, that I would subnit is on

all fours with the lodging of a notice of
appeal to the Supreme Court. I don't
think I necd read 2 and 3. I don't think

they have any becaring. Again at Page 163,

Mr. Justice Sankey observes - botton of
thot page:~

"In nmy view, as soon as a notice in

writing mentioned in Scction 59 has been

given requiring the Conmissioners to
state and sign @ COBCeecscoocssccessesc
and they nay end with a decision of
the House of Lordsg".

Then it goes on:-

"I an unable to accept MMr. Latter's
contention that the proccedings only
begin when the case is filed in
COUDPT eveoeoccoanssesssesstiCI'€ WETE 1O
proceedings that could be continued."
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My Tord, I would subnit that that makes it
quite clear the equivalent of giving notice of
eppeal at any rate is the comnencenent of
proceedings. I would also respectfully subnit
to Your Lordship that the assessment
procedure on an objection, where there is

an objection, is not completed until the
issue of what was called a notice of refusal
under the 1952 Act, or notice of confirmation
under the 1958 Act, or in either case I think
it is called an fnended Assessnent, Anending
Notice. The objections, in ny subnission,
nerely continues the process of assessing

and arriving at the figures for the assess-
nent and is not part of any legal proceedings.
My Lord, if Your Lordship were to accept that
view, then of course My Learnsd Friend cannot
invoke the provisions of the proviso (a) to
paragraph 1 of the 5th Schedule of the 1958
Act, and that being so, as the proceecdings
did not connence until after the publication
of the Act, I would respectfully subnit that
Parts X to XVII inclusive, which includes
Section 101, govern the hearing of the

sppeal now before Your Lordship and that,
however sad it nay be, that tekes away Your
Lordship's right to decol with the quantun,
leaving to Your Lordship only the question
whether there is gross neglect.

Now, My Lord, I turn to a different
natter altogether. That deals with the first
point. I have been rather long about the
first of the four points which I said I
would have to address Your Lordship on. I
turn to the second point which is Gian Singh's
rent, and I hope I shall be very nuch shorter
on this. I would, first of all, subnit to
Your Lordship that this is fairly straight
forward. My Lord, in Exhibit 3%, which is
the deed of Settlement which was put in by My

—

Learned Fricnd, Clause 3 says this:-

"Tt is hereby expressly declared by the
seid Rattan Singh thot he has paid the
anount of the purchase price of Shs.
17,000/~ in considecration of natural
love and affection for hig said son,
Gian Singh, who is at prescent a ninor".

Well, that is very specifically stated in the
Deed. Now even if Your Lordship were disposed
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to accept Mr. Rattan Singh as a truthful
witness when he says the noney was supplied
by Gian Singh's grandfather, I subnit that
it would be very difficult for Your Lord-
ship to do so in the face of the clcar
wording in the Deed, and furthernore in

the face of Gian Singh's own evidence, My
Lord. I subnit that he iz a very nuch

nore reliable witness than his father was.
This is what he says about it. Unfortun- 10
ately we have not got cgreenment as to the
pages. I can only quote from ny nunbering.

MR. DINGLE FOOT:
My Lord, I have got the same nunbering as
your Lordship. If I can find it in ny
copy I can give Your Lordehip the page.
MR. SUMMERFIEID:
I an now looking at the morning of the
8th.
JUDGE: 20
8th of whet nonth?

MR. SUMMERFIEID:

It would be the 8th Junc. It all took
place in June, the first hearing. It is
8th June in the norning.

JUDGE:
What page in the norning?

MR. DINGLE FOOT:

One monent and I will give it to you, My

Lord. My Lord, it cones immediately 50
after Rattan Singh. Yes, My Lord, it is

Page 079 in Your Lordship's numbering

at the top right-hand corner. He begins

at Page 078.

JUDGE:
I have got it, yes.

MR. SUMMERFIELD:
I an nuch obiiged° About the niddle
of that page, My Lord. This I would ,
erphasise is in-chief, not in cross- 40
exanination.
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"Q. What has been your understanding In the Supreme

regarding the rents in Gulzaar Court
Street?
A. I have never thought of the property No. 50
~ in connection with rents. Counsel's
Q. Do you regard the property as Addresses 22nd
belonging to yourself? March 1961
A. The simple fact is that it is in Continued
my name; that is all it means to -
me .

Q. Apart from the receipt of rents, as
far as you were concerned you thought
the property was your own?

A. Wot in a monetary gain way - only
as far as the name went."

That was his view of it in-chief.

JUDGE:
Which was gqualified by his earlier answers in
relation to how it came to be his.

IR. SUMMERFIELD:

My Lord, I don't for one minute dispute the
fact that it was given to him, that it was
in his name. All I am suggesting is that
it was a settlement by his father on him,
and that being so, the income from it must
be treated as the father's income under
section 24 of the Act.

JUDGE:
Would you read the question before that?
"What was your undersbtanding of the
destination of the property after it was
built?" The same page.

MR. SUMMERFIELD:
Earlier page?

JUDGE:

No, same page. The question and answer before
you began to read.

MR. SUMMERFIEID:
Earlier it says:-

"Q. What was your understanding of the
destination of the property after it was
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built?

A.During the course of the construction my
grandfather intimated that the building
was purchased for me and when it was
erected it would be for myself.

Q.Were there certain drawings in connection
with'the bullding?

A.Yes.'

My Lord, I don't think that carries it any
further. His grandfather told him it was
his property. It doesn't say, "lMy grand-
father said, 'I am giving you this property'".
With great respect I don't think that is
saying, "My grandfather told me that my
grandfather was going to buy me This
property". It was merely told him that the
property would be his. Then it goes further,
My Lord, not only would the rents normally
be assessable on the father because it is

a scttlement on the son and it is brought
in by Section 24 - of course if Mr. Gian
Singh is to be believed it was really,
although in his name, the rents were

really his father's - it would be caught

by the avoidance provision.

JUDGE:

What Section is that?

SUMMERFIELD:

In the old Ordinance, My Lord, it was
Section 22, and in the Act it is 23. T
think under the Act of course it has to be
a notice by the Commissioncr. I don't
think I could rely on Section 23 because
here has to be a notice, saying "I treav
this as an avoidancce provigsion". I am
relying, and have always relicd, on
Sectiorn 24.

JUDGE:

24 of what -~ the fLct or ...

MR. SUMMERFIELD:

The Act.

JUDGE:

Which one?
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MR. SUMMERFIELD:

The 1952 Act. Of course, under the
Ordinance of course it doesn't have to be
a notice issued. The Act says, My Lord:-

JUDGE:

"Where by virtue or in consequence of
any cettlement Ho which this section
applies and during the life of the
settlor, any income is paid to or

for the benefit of a child of the
settlor in any year of income, the
income shall be treated for all the
purposes of this Act as the income

of the settlor for that year and

not as the income of any other person.”

How is 'settlor! defined?

MR. SUMMERFIEILD:
I think it has its ordinary meaning.

JUDGE:

If it has the ordinary meaning, surely an
outright gift is not a settlement.

MR. SUMMERT'IELD:

It ig defined. It has a special meaning
in sub-section 9(b):-

"the expression 'settlement'! includes
any dispcsgition, trust, covenant,
agreement c.cescecescssscescesncosns
unless such order is made in
contemplation of this provision'.

Any disposition.

JUDGE:

But must not the word 'transfer' be read
'ejusdem generis' with what has gone
before, and doesn't what has gone before

import the idea of some agreement to which
the person who benefits from the so-called

settlement is a party?

MR. SUMMERFIELD:
My Lord, with respect I would urge other-
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wise. I think these words must be given
their ordinary meaning and they say "any
disposition".

JUDGE:

Why didn't they put in the word 'gift',
which I would have thought was a good
enough word, if they wished to attract
the word gift. Take this case, !Mr.
Summerfield: a man gives outright to
his son property; thet child is -~ is
tchild' defined as a person being under
the age of 21 or something of that sort?

MR. SUMMERFIELD:

Under 18. Under the age of 18 - step-
child, adopted child.

JUDGE:

That child has a right of disposition of
that property. Can it be said to be a
settlement in any way?

MR. SUMMERFIELD:

It can be, I say with respect, under 9(b).
This, as Your Lordship is well aware,
is the favourite method of escaping the

law of tax, to transfer incone

yielding assets to children, and that is
what thie is designed to avoid and ib
deens income from those assets to Dbe
income of the father, and that is why it
is so wide. Of course this also ralses
this problem as. to whether that point can
be raised abt this stage in view of the
memorandum. My Lord, I think, as Iy
learned Friend has put forward the case
so far, he ig saying, "This is not a
scttlement by the father because it weas
a settlement by the grandfather", and
Rattan Singh has said so in evidence.

He said, "My father (Ruttan Singh's
father) supplied the moncy for this
property".

JUNGE:

But it is not limited to the child of the
settlor is 1it?
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SUIMMERFIELD:

Yes, My Lord, limited only to the child of
the settlor.

"Where by virtue or in consequence of any
settlement to which this section applies
and during the life of the settlor, any
income is pald to or for the benefit

of a child of The settlor in any year of
income, the income shall be treated for
all the purposes of this Lct as the
income of the settlor for that year and
not as the income of any other person.”

JUDGE:

MR.

I'R.

Yes, I see.

SUMMERFIELD:

And that includes sny disposition, My Lord.
It is intended to curb the very prevailent
tax avoidance - only avoidance: I am not
saying the device of settling property on
your children.

ahnl
b WATIN

Yeco.

SUMERFIELD:
And turning to Section 22 of the Ordinance:-

"Where the Commissioner is of the opinion
that any transaction ccecccceccsccsccos -
shall be assessable accordingly.'

My Lord, using that - it only covers the
period up to 1950 - using that alone this
clearly falls in that category if not under
Section 24 for the reason Your Lordship will
recall that year after year Rattan Singh
claimed a child allowance in his return for

Gian Singh and in the column which says, "What

is the income of this child?" either left it

blank, put a dash, or said "No", "No income",

My Lord, and coupling that with Mr. Gian
Singh's own evidence, that is clearly a tax
avoidance device. Bubt, of course, My Lord,

the argument so far has been based on Section

24 only, and, as I understand the argument
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put forward, the only point which has been
put forward is that it is not a settlcement
by the father, it is a settlement by

the grandfather, and first of all I have
asked Your Lordship to look at the Deed
and T would go further and submit thatb

in view of Section 91 of the Indian
BEvidence Act it is not open to the
appellants at this stage to say, "It

was a settlement by the grandfather".

MR. DINGLE FOOT:

My Lord, of course this objection was
taken by My Learned Friend !Mr. Newbold,
and I think Your Lordshir ruled upon it.

MR. SUMMERFIELD:

Your Lordship ruled as to the
admissibility of the evidence and Your
Tordship ruled it admissible despite
Section 91. I don't think that
precludes me at this stage, notwith-
standing that the evidence is

admiscsible at this stoge, that Your
Lordship cannot rely on it, cannot

look at anybthing other thin the document
in view of Section 91.

JUDGE:

I should hove thought my Ruling would
have .covered that point too, wouldn't
it? My ruling, as I rceccollect,
broadly was that Section 91 applies
to the secking to give evidence vary-
ing a written document in proceedings
of the parties to that document.

MR. SUMMERFIEID: -

That ie true, Your Lordship at that

stoge was concerned with the admissibility
of evidence. I am now not challenging
that it ig admissible, I om merely

saying that, notwithstanding that it

nay be admissible, Your Lordship must
disregard it in view of Scction 9l. I
don't think I am precluded from urging
that, My Lord.
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DINGIE IFOOT: In the Supreme
Couxrt

My Lord, it is referred to at Fage 054
and Page 035. My Lord, I think 1% starts No. >0
o«

earlier theon thrt. .
Counscl's

Addresses 22nd

JUDGE: Maroh 1961

MR,

I see my Ruling is based regarding the Continued
giving of evidence of the partics to the
document.

DINGLE FOOT:
Yes. TYour Lordship said:-

"Sectlon 91 of the Indian @vidence Act
precludes the giving of wiy evidence
of the terms of certoin contracts to
which the Scciion reletes othicr thon
the document itself or sccondury
evidence thereof where secondary
evidence ig admigsible. lierce liv.

Foot is nob seeking bo give evidence of
the terms of any contract but mather
as to the identity of the parties to
the tronsaction.”

JUDGE:

MR.

Yes.

SUMMERFIELD :
Moy T have Ixhibit 3?7 My Lord, if 1t _
ig a ouection merely of admissibility of
evidence for the identity of the parties,
then assuming it to be admigsible, MMy Lord,
accepting it to be admiseible, then of
course it wholly fails in its purpose
because here quite clearly the party to
the transaction is signed ag Mr. Rattan
Singh.

JUDGE:

].\LR!J

Yes.

SUMTERFIELD:

And, incidentally, in Roman sbript, Ity
Tord, I would submit that Your Lordship
would be vrecluded from going beyond that
purpose for which the ovidence was admitted,
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looking further than the Dced as to the
terms of the Deed by virtue of the
provisions of Section 91 of the Indian
Evidence Act. It says :-

"When the terms of a contract, or

of a grant or of any other
disposition of property, have becn
reduced to the form of = document,
and in all caseg in which any matter
is required by law to be reduced to
the form of a document, no evidence
shall be piven in proof of terms

of such conbtreet, grant or other
disposition of property, or of such
natter, except the document itselfl,
or secondary evidence of its
contents in cases in which secondary
evidence is admissible under the
provisions hereinbefore contained."

I think that means one can rely only on the
documen’t itself and that holds out quite
clearly that Mr. Rattan Singh is the
settlor within the meaning of Section 24.

My Lord, the second submission on that
very game point, if I might refer Your
Tordship to the interview of ‘the 18th
April, 1956, My Lord, Page 5 of that
interview:-

"Mp, Shaffie said that he wanted
particularly to refer to the property
in Gulzaar Strect, the rent for which
was Shs. 12,960/- per onnum, and that
he could in no way sece that Mr. Rattan
Singh was concerned with this seeing
that the property was legolly owned
by Mr. Gian Singh."

I think there was o genersl discuscilon
upon who wae responsible for the return
of rents from that property. I don't
think T need read it all o Your Lordship.
Thig is bthe interview of the 18th

April, 1956. I think at that interview
it was stoutly mainteined that it was

not returnable on Mr. Rattan Singh.
Perhaps I had better read it all, My
Lord.
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"Mr. Bheffie admitted tnat right up to In the Suprenc

the preuent time Mr. Rattan Singh had Court
collected the rents but that did not

make him the legal owner of the nmonies Ho. 50
thus collected, and that as he under- Counsel's
stood the situabtion !Mr. Rattan Singh Addresscs 22nd
might at some future ¥Time have to repay March 1961

to Mr. Gian Singh the total of vhe Continued

aeceumulated rente.!

Tncidentally, My Lerd, that rather gives the
lie that this money was sent each year to lr.
Gion Singh while he was in IEngland.

"As this was so, surely it was nobt Ir.
Rottan Singh's resgponsibility to include
in hl disclosure the rcnts from this
PLONETLY cecacecaocesencesocsascoosoasse
ccasesessosslt Was pointed out to Mr.
Shaffie that whatever decicion was
arcvived at in this matter thet the
actual cash from the rcentals rceceived
should be a2 mabtter to be taken into
account in the examination of Mr.
Ratbon Singh's affairs".

Thet was the posibion on the 18U April,
l]5w° If I might refer Your Lordchip now
to the interview of the 6th ¢pbruqry, 1958,
that is in Exhibit 2, parvagraph 3 of that
intervicw.

JUDGE:
Yoes.

MR. SUIMMERFIELD:

"Tollowing the previous interview,
Fasterbrock drew Thian's abbention %o
Section 24 of the Income Tax Act on
the question of Ratben Singh's
settlenent of the CGulzacr Street
wroperty on Gion. Thian ﬂig that he
agrecs that Rottan Singh is assegsable
for gll yeors on the rents received
on this property."”

Well, My Lord, Your lordship will observe
wWho wao presen 4 ot that interview, that is
to say, Mr. Ratbon Singh, Surglt Singh,
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Gian Singh and Mr. Thian,

JUDGE:

Yes.,

MR. SUMMERFIELD:

Now, My Lord, my submission to Your Lordship
is that the appellant is now estopped from
denying that that igs the position and that
he has been properly assessed in relabtion
to Gian Singh's rents under the provisions
of Section 115 of the Indian Evidence Act.

JUDGE:

Where is that?

MR. SUMMERFIELD:
I have got Woodroffe's here.

JUDGE:

It doesn't really matter. I want to see the
text of Section 115.

MR. SUMMERFIELD:
It says:~

JUDGE:

"When one person has, by this declaration
act or omission, intentionally caused or
permitted another person to believe a
thing to be truc and to act upon such
belicef, ncither he nor hig

representative shall be ollowed, in any
suit or procecding betwecn himselfl and
such person or his representative, to
deny the truth of that thing".

Very well, Go on.

MR. SUMMERFIELD:
My Lord, quite clearly by his act there he
intended the Commissioner to act and rely
on that fact, and of course it could be
said with some force that the Commissioner
acted to his dcébtriment in relying on that
because had he not accepted that, then
e could of course have asscssed Gian
3ingh for these rentals which he 1s now
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precluded from doing by reacon of the tine
bar, and furthermore he could have considered
perhaps toking crininal proceedings for the
false clainm for child allowance, which he

did not do. 8o liy Lord, I respectfully
submit that it is not competent for the
appellant at this stage to say that those
rentals are not properly assessable on hin.

JUDGE:

That, no doubt, would be a convenient point
for the adjournment. 4Are you going to
finish today, Mr. Summerfield?

MR. SUIMMERFIELD:

T don't think so, My Lord, but I don't nind
sbarting even earlier tomorrow.

JUDGE:
Well, we will see about that at 4 o'clock.

Court adjourned at 12.55 p.n.
cad

22nd Morch, 1961, 2.15 .M.

MR. SUMMERFIELD: Contd.

Before the adjournment I had Jjust conpleted
ny submission in regard to Gian Singh, but
if I might just add one point in relation
to that item. I had subnitbed that under
the Indisn Evidence Act it is incompetoent
for the apvellant to deny at thic stage the
right of the Comnissioncr Ho agsess hin in
these sums. OFf course, it goes o little
further than that, and I would cubnit

that the appellant is debarrcd from baking
the point at all in the procecdings because
it does not appear in his Memorandun of
Appeal «  eeo

The nearest approach to anything regarding
Gian Singh's rents to be brought under the
heading, L suppose E - it says the
Commissioner nas wrongly included rents nob
received. Well, my Lord, I don't think
that can be reasonably held to cover bhis
cpecific question of Gian Singh's rents,
because there is no question of it having

1100,
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been received. I don't think I need waste
any time on that. In any case your
Lordship has no evidence of any rents not
having been received.

JUDGE:

Except the rent allegedly in the hands of
the advocates.

MR. SUMMERFIELD:

That would, of course, have becen "received
by your agent" - that is good erough.

My Lord, I think that is all I need say
abvout that.

I will turn to my next point, which is
the Grogon Road property. My Lord, again
at the outset, I should say that the
appellant is again, in ny respectful
submission, debarred from raising this
point in these procecdings. This again
is not a matter included in the grounds
of appeal. I suppose I had better deal
with it generally with any matters I have,
and I will make tThe following subnission,
ny Lord. First of all, assuning he

is entitled bHo raise the question, I don't
think there is any dispute as to the
amount, that is to say She. 80,000/-,
attributsble to the Grogan Road property
which was sold in 1953. Now ny Lord,
there are nuncrous cases with which

vour Lordship is familiar as to the cnus
of these property transactions. The
pogition is quite clear - the onus is

on the baxpayer to say that 1t 1s of a
capital nature and not a revenue
transaction, and the test, by and large,
is whether at the tinme he acauired the
property he acquired it for the purpose
of resale and to make a profit on it or
whether he acquired 1t ag an incone
yielding investment, to yicld incone

on the capital invested. I have

already submitted that Mr. Rattan

Singh was an unsaotisfactory witness

but even if your Lordship bLelieves

what he says about this particular
transaction, I still submit that it
falls very far short of discharging the
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onus which is upon him. I must refer your In the Suprenc
Loprdship to the morning cf the 7th page 17. Court
This is the exanination-in-~chief. Now this

is whot Mr. Rattan Singh said. (Poge 040 No. 50

gbout one=third of the wgy down from the Counsel's
top): Addresses 22nd

March 1961

"g. What cort of premises did you, Continucd

erect there?
A. Underground rooms, stores, my
Loxrd."

Now this is the important part:

"Q. Mr. Ratban Singh, when you started
building on this second plot in
Grogan Road what did you intend
to do with the completed premises?

A. I hed the intention of letting it
out.

Q. DLetting it out to one btenant or
nore than one btenant?

A. At that time it was not in my nind
as to how many benants were To
occupy the prenisec.

Q. Bub you were going to let it?

A. Yes, it is true. "

T think that ie all I need guotec ab this
stage. My Lord, the important thing there
igs what he intended to do when he started

to build. Nobt when he acquired the property,
which is the »ightful asgpect so far as Your
Lordship i concerred in deciding whethor

it ig a revenuc or capital transactlon.

He was not asked what he acquired the property
for.

JUDGE:

The profit was the profit fron a house, so
the dorinating intention would be the
intention with which that house was
acouired. I should have thought the
intention was the intention with which it
was acquired or the intention with which
it was. builtb.

SUMMERFIELD ¢

This is a property transaction. You cannot
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sell the house apart from the land.

JUDGE:

Are you sure that is the case in Xenya, Mr.
Summerfield? I agree that is the principle
which applies in the United Kingdom. I
think there is doubt as to gencral
applicability in Kenya.

MR. SUMMERFIELD:

I know there are special provisions - I
am probably thinking aboul Tanganyika.

JUDGE:

I think it rests on some doctrine which
may have becen imported intoe the Landlord of
the coastal protectorate from some Muslin
source. That is not a proposition that T
would accept as being necessarily true in
Kenya. It nay be that it applies in the
Colony but not in the protectorate -~ I
would not like to express a view.

MR. SUMMERFIELD:

There has been no suggestion here of
selling the house separately. He bought
the land and built on it. He sold the
land with the building. On page 041, you
will see ny learned fricnd asks hin in
exanination-in-chief:

"Q. Mr. Rattan Singh, ycur ordinary
buginess is that of a building
contractor, is it not?

La Yes Bir.

JUDGE:

The next answer is helpful.

"Q. Do you normally build on sites
of your own?

A. Yes. ,

Q. How many sites have you bulllt on?

A. Altogether three plots, two in
Grogan Road and onc at Parkland
Ayenue 6.7
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One of those three represcnts a house in Court
whichh he himself lived?
No. 50

. CTTMMED T TTT T » Counsel's
MR. SUMMERFIELD: Addresses 22nd

Tes, the one in Grogen Road was the one March 1961

in which hie lived. Continued
JUDGE:

Is not bhere some evidence as to where
his mother lived?

10 MR. DINGLE TOOT:

MR.

20

40

My recollection 1s that she lived in the
building until it was denolished. In
Gulzaoar Street, the one which was demollished.

SUMMERFIELD:

Well ny Lord, be that as it may, the vital
aspect to determine -whether this was a
revenue or capital transaction has not
been referrved to by lfr. Rattan Singh.

Thne other two houseg which he built - he
did not sell then. The presumption is
that he was not building thesce for

sale bubt that again, T subndt, would be

a falsc apprecach to this problen. The
probebility is that he was investing

his capital in these houses a8 an incone
producing asset; buying up his capital
for that purposc. Why did he sell it7?
The reason he sold it was because he
wonted noney so he goys for the purpose
of depositing it on two contracts, onc
was the Moshi Bank contract and the

other the County Council contract. Having
said earlier that he wanted it for deposit
in relation to thesc two contracts, this 1
whot he said in cross-exanination: (p.053
(hy Mr. Newbold)? :

o
=)
.S

"Q. Did you usc oll the money that you
got to way the deposit of this

Shs. 140,000/-2"

Theee werce two deposits, one for G0 ,000/ -
and one for 80,000/-.
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IIA'

A
dia

Q.
b

Q.

A.
Then 1T

"Q.

A.

The Wairobi Branch of the National
Bank of India told the National
Bank Moshi that I had ny bank
account at Nairobl, so no security
was required for N.B.I., Moshi.

So you did not deposit Bhs.
60,000/~ for Moshi?

No.

The Shs. 80,000/~ was for the
Nairobi County Council?

That Shs. 80,000/~ was notb
deposited. It so happened that when
we .. for deposit and deposit was
not kept for 4 4o 5 nonths and by
that time the building had started.
You did nobt deposit either the

Shs. 60,000/~ or the Shs. 80,000/-%
That is true."

goes to the bottom of the page:

Did you sell thie property before
you started these two jobs, or
after?

I think before the beginning of
these two Jobs."

He certainly was not very clear on that.

IIQ’

And at the tine you sold it you
say you were selling 1t because
you wanted the money to deposit
for Shs. 140,000/-7

Yes.

Did you get cash of Shs. 193,000/~
for the property?

No, I did not get it in cash.

How nuch did you get in cash?

To start with I was given a cheque
for Shs. 25,000/- snd She. 68,000/-
was paid when the deal was
conpleted.

In fact you left She. 100,000/~

on nortgage”

He asked ne that he did not have
this Shs. 100,000/~ and he will
pay me afterwards, and I agreed

to it."

Well, my Lord, two points arise. Fi?st of
all it would appear that he is treabing
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that as circulating capital but nore In the Supreme

significant than that ny Lord 1s that Court

there is no evidence of the use to which

he put this noney when T was not No. 50
required for these two deposits. My Counsel's
Tord, had it been as he suggests, capital Addresses 22nd
which he is going to utilise to produce March 1961
incorme, and hic had to sell it because Continued

he needed the noney, surely if he did

not need the noney, as it transpired, he
could have said to prove that it was
capital "I then invested it in this
capital asset", but there is no suggestion
of that at all. Furthermore, I would
subnit that it is very difficult to believe
him at all., If he had wanbed 140,000/-
for this deposit it did not seem the right
way to go about it because it would only
have yielded part of the nmoney required,
that is to say about 93,000/~ for
140,000/- he would have required for the
deposit. That is hardly a very plausible
story.

That is one aspect of it. The other
aspect ig that Mr. Thisn agreed that it
was assessable on Mr. Rattan Singh. That
is in the interview of the 10th Lpril,
1958, page 2:

"Reference wasg then nade to the previous
disagrecment by Thian that Shs. 80,000/-,
being profit on the sale of the property
in Grogan Road in the year of income 1952,
was a baxable receipt in Rattan Singh's
hands. On reflection Thian said that he
now agreced bthat this was a taxable
»rofit",

He wag the man who had been intinately
concerned with the eircumstances of the sale.
lowever, carrying it one ctage further,

ny Lord, if you accept Ir. Easterbrook's
evidence on this transaction it does

not really matter whether it is a capital or
a revenue transaction, because it would
appear that the whole of the 9%,000/-, the
procceds of the salc, was credited to his
capital account, and there is no evidence
that he reimbursed the business with
100,000/~ which was the cost of building it.
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Court business of 100,00/~, not merely 80,000/-.

Well ny Lord, that brings ne to the fourth

No. 50 point which is a general point on whether the

Counsel's - assessnents are excessive. This is ny last
Addresses 22nd point, but I an afraid ny Lord it is a very
March 1961 lengthy one. I feel before proceeding with
Continued it I ought to refer to several cases ~ the

general attitude of the Courts in England

to these estimated assessnments. There is 10

no case that I know of right on the point -
they are all very side issues. I think the
recason for that is purely and simply that

what night be called a speculative

assessnent by the Inland Revenue is accepted
as a proper exercise by the rights given

by the statute. Ags there appears in the
cross-exanination by Mr. Easterbrook =~ the
Department did not go out and seeck what they
had no right to - all those things ny Lord 20
in ny respectful submission are not part of
the business of the Inland Revenue at all,
they never have becn. I think I ought to
support by refercnce to some of these cases.
First of all Secticn 72, - it is really an
extension of Section 71 - that this power is
given to the Commigsioner to make wn
assessment according to the best of his
judgment. It would be gquite impossible for

o Cormissioner, where there is insufficient 50
evidence, to go out and seek the evidence

for himself if that were held to be the case.
The cost of bringing in the tax would probably
exceed the amount yilelded. e is given this
power of exercising his judement. It does

not nmatter whether that judgnont is good or
bad. No right of appeal is given on that
scorec. It was a bona fide cxecrcise of his
judgment. That, so far os the cet is
concerned, is the end of the matter. The #0
duty imposed on the taxpayer, under

Section 111%(c) the corresponding Section

of the 1952 Act. I don't think it has

ever been challenged in the United Kingdou

but that position docs cmerge very clearly
from the cases.

First of all I would ask your Lordship
to look at 3% Tax cases. It is Mcluckey's
Executrix v. Commiscioner of Inland Revenue,
page 165. L don't want to go through it 50
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note of the last paragraph: "Additional Court
assessncnts to Income tax for the ycars 46—

47 . . . Thc Appellant denanded a case'. No. 50
This is a quegtion of whether or not there Counsel's

was a discovery. P168 in the middle of Addresses 22nd
the page: "The question of the law is March 1961

put to us . . . had been made within the Continued

neaning of Section 41".

In the same volunme, ny Lord, Kilburn v.
Bedford at page 262. This again is not
Jirectly in point, the point was not at
issue, but these are the observations of the
learned Judge, Mr. Justice Harmom, at
page 267. Half-way down the last paragraph
on that page it says: "As regards the extra
tox imposed it was for the appellant to
show . . . quite unreliable'.

Turning now my Lord to 11 Tax Cases
at page 657, Haythornthwaite v. Kelly, Srd
paragraph "In 1924 the Inspector of
Toxes . « - « " Might I ask you to turn
to page 664, sccond paragraph: "The
Inspector in the present case . . . NeW
capitol of sone &£2%,000 been provided!.
Page 671, one third of the woy down, this
is what Mr. Juetice Sargant said: "The
position seeme to me to be this, thab
originally the then Inspector had been
satisfied . . . throwing the onus on then
of so doing".

And that is the position as it is under-
stood in the United Kingdom. I subnit
that this is the position as at is in
thig country. {And further down that
page, near the botton sentence: "In
that state of things it ccens to ne
that the very first thing . . . had
not been taken by the Conpany although
they were aware”. Well, that shows the
duty of the appellant wherc there has
been a speculative asscssnent.

If I might ask your Lordship to loolz
at Barl Beatty v. Commissioner of Inlend
Revenue. 35 Tax Cases, page 50: "Assess
Tho Income Tax on the incone of the
Canadien Company . » . within the neaning

1108,



In the Supreme
Court

No. 50
Counsel's
Addresses 22nd
March 1961
Continued

of Section 125". Again this is on the
question of whether there has been
discovery.

Might I now acsk your Lordship to turn
to Mr. Justice Vasey's observations

in the course of his judgment, page 41,
at the bottom of the page. The last
paragraph, about half way down that
paragraph: "Be it observed that he

has not to discover the exoct quality 10
or quantity . . . it was a much
greater or smaller onission than he
supposed". Turning over the page,

the fourth parsgraph: "The iAppellant's
contentions are plain enough . . .

the ground upon which they have nade
the assessnents". That was the

passage quoted in Mcluskey's Executrix
v Comnmissioner of Inland Revenue.

If I could quickly now turn to 20
Attorney-General v. Till, a snall

passage in 5 Tax Cases, at page 440,
that of course was the prosccution

for failing to make a complete

return. I will not go into the

facts, I will nerely quote onc

passage which I think fairly represents
the position, at page 468, third
paragraph: "My Lords, the power of
assessnent ond surchoarge . . » best 50
avallable estimate". That is the

only approach to make this act work.

Then I would ask your Lordship
to look at Wall v. Cooper, 14 Tax
Cases, page 5bz: "The appellant
appcaled to the BSpecial Cormissioner
cesnes DPage 558, beginnirg of the
3rd poragroph: "That the Inspector
should have accepted . . . discretion
of the Inspector'.

10

Finally ny Lord, Carlicslie v,
Comnissioner of Inland Revenuo,

comriencing at page »27/. The facts
are long and involved, but the
observations which appear on Doge
55, last paragraph: "originally
having no naterial at all".
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I quote those cases with a view to showing
that the question of whether Mr. Laster-
brook had all the material before hin when
he nade those assessnents is guite immater-
ial in the nmatter. There is no duty on
hin to go out and search for the
naterial on which to base this, still less
so when a Chartercd Accountont, operating
for the taxpayer, agrees the figure which
he chooses. It is wholly immaterial. Omne
matter which your Lordship has to determine -
whether he worked on the correct basis,
was one which is open to criticism - on
cxanination in naking his assessnent,
according to his judgment. The bona fide
exercisc of his judgnent -~ that is the
end of the matter, and it is not necessary
to show it would be better this way or that
way. There is only one remedy open to the
appellant, and that is to show that the
figure he arrived at was excessive.

Now ny Lord, at this stage, before 1 go
on, the question again arises as to how
far the appellant can go in his subnigsion
thot Sheese asocessnments arce cxcessive. In
other words whother he can go beyond his
Menorandun of Appeal. Now he has sald
these arc excessive for the following
soeven reasons, which he cnunerates as A
to ¢ in his Menmorandum, paragraph 4 of his
Menorandunm of Appszal, and in ny subnission
he cannot zo beyond that. He 1o confined
first of all to showing that it is
excessive. I nmake thal point becausc he
has not tried, with respect, to show that
any of these itenms, as I understand the
casc, have been improperly included. He
has not said that this noney you have
added back, 10,000/~ for African Wages,
waes reslly and truly spent on African
weges. He has not gonc into the box,
or anybody clse, and said 'these suns
vou have treated as fictitious creditors
were not really fictitious creditors at
all; bthese are the real persons, I owe
ther this money, I will call then if you
like and they will say that I owe then
this noney'. He has not gone into the
box and szid 'This money is not spont
in respect of these contracts. He has
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gone about it in a completely different

way. That is why, even to the extent to
which he may succeed, he is linited to these
particular nmatters which he has raised.

Now ny Lord, I turn to his final
natter, which is the general question of the
excessiveness of these assessments. Now
there are, as your Lordship is well aware,
a nunmber of cases on the onus of proof,
but I do not propose te worry your Lordship
by quoting these one after the other, but
I will quote one, ny Lord. 56 Tax Cases.

I an going to quote to your Lordship a
case where one iten was shown 0 be wrong
in the accounts . of the thpuver, and on
that one iten the Inland Revenue in the
United Kingdon justified asscessnents
running into thousands of pounds over nany
years - that case is Rosette I'ranks v Dick.
It is reported in Volume 56, at page 1OC:
"The oppellant company corried on the
business of ladies' outfitters . . . subject
to certain agreed adjustments". Now that
is the head-note, amd I would ask Your
Lordshin to tumn to page 107, Tthe last
paragroph: "Is there evidence upon which
the Commissioners could come to such a
conclusion . . .. whole of the trading
profit of the company”. Your Lordship
will sece that was not confincd to those
additional assegssnents. They were all
upheld cn the ba 518 that thc appellants
were not able to establish that their
accounts were correct. Th b gives sone
idea of the onus on the appellant,
particularly in this case where there are
nany itens involved.

My Lord, T turn first of all to
the question of allocation of the profit
on lr. Cgilvy's figures. I will deal
with that purtﬁcula% aspect first, ny
Tord, because I don't wish to spend
very much tine on 1t. I think it
can be dispeosed of very ciuply indeed.
My Lord, T have real the record of Mr.
Ogllvy'“ cvidence very carcfully and I
don't want te be unkind - I think I
can fairly say that it is “mp0831ble to
neke head or tail of the basis for the
set of figurcs for the allocation of the
profits. He was the architcct, and T
think on a fair reading of Mr. Ogilvy's
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ovidence as a whole that he hinself did not
appear to know why Mr. Blackhall chose the
figures he did in the allocation of profits.
I think it would be a waste of tinme to read
that evidence. I know your Lordship will

be reading the evidence as a whole and I
nake that as o reasonable comment on the
evidence taken as a whole.. That is
exernplified by several factors but no
reliance can be placed on this nethod for
allocation. ZFirst of all your Lordship will
recall that one set of figures was given in
the first report, that is to say the report
of the 3rd June, 1960. Now those figurecs for
allocation nmysteriously changed in the second
report of the 6th June, allegediy because of
further information given by Mr. Ogilvy.
Well, ny Lord, it transpired that Mr. Ogilvy
only gave further information in relation to
the years 48 zad 49, but sounehow or cther
that appears to justify Mr. Blackhall's change
of weightings in the 6th June Report. Again
I would very briefly say that no rational
explanation cnerged as to why any of those
sets of figures were clhiosen, still less why
they were changed, and in ny respectful
subnigsion it would have done Jjust as well if
they had taken the figures off a tram ticket
and used those. Well that is one aspect to
ny learned friend's address, to see if he
can noke any head or tall of the weightings
which hove been used and why therce has been
a change from the 3rd June to the €th June.
Not only are the two reports different in
their weighting, but both reports would
appear to conflict with the posifion as
reflected in the returns, the origiunal
returns of Mr. Raltan Singh when presunably
he had the books. The books were stolen
sonetine in 1956. The lowest figure,
according to bthe weightings used, is 1953 -
it is held oubt as a very bald ycar and there-
fore the weightings should be low, whercas
in Mr. Rattan Singh's own return, when he
had the books, that was the second highest
sear for the whole period. He nadc a profit
of nearly 3,000/~ only &400 less than his
best year which was the year previous.

Now iy Lord, I don't think I need waste
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- any norc btine on that. All I ask your

Lordship to do is to disregord completely
that what I have already called pseudo
scientific attenpt to get the yeors of
profit, and the only reliable method to

do so is to look at the accounts which
were painstekingly built up by Thian and
signed by the appellant hinseclf. That is
the most reliable nmethod of deciding which
years the profit was nade. DNow ny Lord,

I will leave that aspect in view of the
general aspect of excessiverces. Before I
deal with any itenms in detail, it would be
as well to emphasise certain aspects of
the respondent's case. Now ny learned
friend may be able to think of an isolated
instaonce, here and there in the whole
course of this investigation, =nd play it
up with his friendly skill and try to
paint a picture of oppressiveness and abuse
on. the part of the Dcpartment. However
gkillful he is in that, whon his spell-
binding is over I do submit that thoere
will renain these fundanental facts, the
harsh realities of this case which camnot
be escaped. The first i1s that throughout
this case the appellant has held up Thian,
Surjit Singh cnd Shaffie, but principally
Thian, as his agent and representative to
ascertain an agreed figure to be Token

as his incone for the years concerncd.

The authority of these three, to speak on
behalf of Ratban Singh, lhas never been
challenged in this case. It has never
been suggeshed that he did not have the
authority to agree. It has never been
suggested that he excceded his authority
in agreeing these figures. Thian, it

is inmportant to emphasise, is a

Chartered Accountant and he and the other
two, Surjit Singh and Shaffie, had been
intinately connected with the affairs of
the appellant and his bocks, waud in fact
carried out a very detalled investigation
into those affairs covering nony nonths.
Now that is one factor rny Leord. The

next factor is that IMr. Thian, as a
result of that detalled investigoation,
with the assistonce of hiz client and the
bookkeeper, produccd accounts, in his
first report each and every one of which,

1113,

10

W
&

40

50



10

20

40

the balance sheet at an G as sig
Rabtan Gingh. B8 pas halatee thas ougred by
correct, The third importang factor, nm
gqrd, is thot cach and every figure {n The
final coppuvesion, with the ninor

exceptions which Mr. Easterbrook referred to,
one was The 200/-, a year I think for
repairs to relatives property, apart

fron thoge ninor expenses every figure in
that final conpubation which was the basis

of the assessnent was asreed by the Depart-
nent and the Chartered Accountant, who was
the agent of the btaxpayer for that purpose.
Now ny Lord, if there is any better way of
arriving ab a reasonable assessnent of a
nan's incone, then that T an afraid I

cannot think.

Here you have a chartered accountant
agrecing the figure which should be put ins
not only is it a good woy of assessing the
incone but it comes from the man who knows
nost what it is. Before he can retract
from that he nust show why he 1s retracting
from it. He hes sgaid this is ny incone,
through his chartered accountent. He has
placed a figure on it. How can he recile
fron that without showing why he resiles
fron it. My Lord, it nay be crgued of
course that he retracted from that
agreencnt in his letter of the srd May.
With greaot respect I Jon't think there
is any question of a retraction to be
construcd from that docunment.

T would in this connection ask your
Tordship to look first of all at the
letter of the 15th April, 1953, vwhich
mekes it quite clear that there hed been
verbal agrecnent to these figurcs. "Your
verbal agreenent to these figures has been
noted bub, as pronised by you at the
interview referred to above, I shall e
glad to receive your written agrecenment'.
That was never departed from.

We have the following interview on
the 18th April, 1958, with IMr. Rotton Singy
present, Mr. Surdit Singh and Mr. Thian.
There again the agreenent 1s averred to
again -~ second paragraph:
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"Addressing Rattan Singh, Easterbrook
sald that the point had now been
reached where certain figurcs had
been agreed with his accounbant.
Easterbrook sald that the Brunch's
figures, as finally agreed with the
accountant, had bcen sent to the
accountant for his infornmation, and
the Branch was anvicipating a written
agreenent to those Irigures. However, 10
for the sake of clarity Easterbrook
said that he proposed Lo detall
certain figures to Ratbtan Singh this
afternoon. These figures were as
follows :"

But no nurnur that that had not been the
case in the course of that nceting. In
the light of that the letter fronm Mr.
Thian connot be treated as any departure
fron the agrcenent reached, no norec, in 20
ny subnission, than an attenpt, when he
realised how high those fipgureg were
after discussion with his client, to
negotiate a further reduction which is
perfectly proper. He i1s quite entitled
to do it at any stage - to (30 on trying
to bring this figure down. Even the
letter of the 3rd May only challcnges
very few of the figures.

My Lord, perhaps before I get off 30
that, there is another note of interview on
the 22nd April, 1958, vhich had a bearing
on the agrecment. This is the third
paragraph: ‘

"Phian said that he had had discussion
with hig client regarding thesc
figures and wished to nuke a request
that the iten of £235,176 stated by
Rattan Singh to have teen inherited
fron his father butbt which he did notb &0
declare for Estate Duty purposes,
should be deleted from the pre-194c
income, bthen Rattan Singh will agree
to the renainder of the figurcs

agreed with the Branch by Thian'.

- 1115.



He is now asking for 23,000 to be knocked
off. In the result of course that £2%,000
was never gesessed - 1t was knocked off
the assessnent as relating to 1945.

Adjourned until &.50 a.n. 2224 March, 1961.

B.45 a.m. Thursday, 2%rd March, 1961

Court as before.

MR. FOOT:

Before ny learned friend resunmes his
10 sddress, I have one further document to
inflict upon the Court. Mr. Blackhall Las
worked out the comparison of percentage to
turnover. Lf I might hand the docunent to
yvour Lordship.
JUDGE:

Do you object Mr. Summerfield?
MR. SUMMERFIELD:
No objection, iy Loxrd.

MR. FOOT:

20 T hove asked lMr.Blackhall to prepare
these fipgures, and Mr. Blackhall has added

sonie notes. These notes are not egreed, and
I

I will ask your Lordship to ignore then.
shall of course when I come to address you
work oubt these figures in detall in ny
address. It will save time if they con ge
before your Lordship in the form.

JUDGE:
Do you agree the column of figures, Ir.
30 Sunmerficld?

MR. SUIMERFIELD:

I agrec with then nmathenmatically.
(Exxhibit 29).
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In the Suprene May it please ny lLord. Yesterday I

Court also pub in a schedule of figurces. Therc are
two small nmatters to which I should draw
No. 50 your Lordship's attention: one is that
Counsel's i should have drawn your atbtention to
Addresses 23rd Case No. 46 ~ East African Tax Cases,
March 1961 Vol. IT, p. 275, which deals with the
Continuecd question of wilful default. It is a short

passage on P. 290: :It is clear cn the
evidence ....s8ection 72 of the Act",.
(Reads). Wilful default can be committed
after the making of the return and can
relate to the conduct of the baxpuyer while
the Commiseioner is trying to obtoin the
necessary informeation in oxdcr to acsess
hin correctly. Your Iordship did raise
the question about whether it can be a
settleonent, and I have a case dircctly

in point, and that is Thonas v. Marshall,
Vol. 34 of the English Tax Cases, ot p.
178, If I could first rcfer to page 180,
where the provisions of section 21 of

the Finance Act, 1956, are cuoted. The
rclevant parts of that section arc '
identical with out section 24 of tho

1952 Act. I will read the heodnote:
(Reailg).

I will turn now to the conparison
percentages of turnover whiclhh have bLeen
hended in. My Lord, I would recepectfuliy
subnit thot thies is a vholly unreliable
guide of the business profits over
the years in question. To stert with,
we have no evidence as to whether all
the turnover figures have been included
in the books. The nere fact that they
relied on Thian's figures os contained
in his accounts for inconme tax purposcs
does not of course necn that these
figures are necessarily rigit and contain
everything. To rely on these Ligurcs in
the absence of cleor evidernce thal they
contain the figures of Hurnover would be
in ny subnission inproper; and the
danger is excnplificd by the fuct that
the turnover figures for 1946 given by
Cook, SButton crc very nuch lower Tthion
the turnover figure given by the
eppellant hinself in hig very first
return, which was later cdmittod to
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be incorrect. [Furthermore, the turnover In the Suprene

figure by Cool, Sutton for 1951 is less Court

than that returned by Mr. Rattan Singh in

his original return. They btake a figure No. 50

of 300,000 ond Rattan Singh's turnover Counscl's
figure was in the region of nearly one Addresses 23rd
nillion. That appears on Exhibit 28. And March 1961

for the year 1955 again the figures of Messrs. Conbtinued
Cook, Sutbton & Co. arc very much less than

10 the figures originally returned by Rattan
Singh in his accounts which we were Told
were wrong. That denonstrates very clearly
the unreliability of this approach now put
before your Lordship. And furthernore,
yvou will see that the turnover figures of
Cook, Subton & Co. are less than the
aggregate of those of Messrs. Thian. No
explanation as to how that difference arises
has been nade. All I an adnitting ox

20 that these are the figures that eppearcd in
Cook, Sutton's reports and the others are
the figures which appeared in IMr. Thian's
reports. That in itself autonatically
shows that one nust be on one's guard as to
the relisbility of these figures.

Secondly, I would submit that to rely
on these figures is very dangerous, hecause
one had to know what kind of work he was
doing ot these various tines. We know he

50 iz a bullder, but on large contracts he
noy moke only a snall percentage, whilst
on other small Jjobs such as plunbing etc.,
he nay well meke a very much higher rate
of profit which one connot reconcile with
these figures. Again the natter depends
entirely on his supplies. He nay have a
source of supply of maberials which neans
that he cen do work at very nuch greaber
rate of profit. ALll these factors enter

40 into it, and I think it is fallacious to
place any rcliobility on these percentages
of turnover. »ven if ny fricnd says,

Toake Thian's figures -~ they are still very
high. We cannot toke Thien's figures,
hecausce we do not know Thimn's figures .....
by the figures of turnover.

One further point was that it was

renarked during the course of the cross-
exonination of Mr. Basterbrcok that he had
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‘21l, it deals with the 25,00

spoken to certain natters which had been
contained in his computation which had not
been put bto Rattan Singh and the witnesses
in cross-—exanination. I have now had an
opporbtunity of looking at the record, and
in ny view everytiing thot has been
contained in Fasterbrook's computation was
at some stage or another raised. I would
go on and subnit that the conduct of the
case by the appellant did not nake it
necessary bto put every such iten. My
Lord, the appcllant knew, ond his advisors
knew, that so far as the Income Tax
authorities were concerned every iten had
been agreed; it is in the correspondence
in the notes of interview,snd no evidence

was led to show that thecse were not agreed.

No evidence was led to refute any of the
assunptions nade by Mr. Easterbrook, or
only a very small part of the evidence was
directed to a snall portion of the
assunption nade by Mr. Easterbrook; and
that being so, I do not think that it is
necessary to have put all these itens one
by one to Hattan Singh, who hinselfl said
he had very little Imowledge of the books
and what went into then and of the other
professional witnesses called by the
appellant, vho also deny any Jnowledge

or any faniliarity with the books.

I would like now to turn to a letter
of 3rd May, 1958 - in Ixhibit 2. It
would appear to me that there was 1o
real agrcement bebween Thisn ond Easter-
brook on these figures ond this cun be
seen from the fact that Mr. Thion wrobe
this letter of %rd May, 1258. I would
submit that this letter nukes very little
difference to the position. TFirst of

~5% 000
inheritance noney. Thot, L ag
nllowed. It also deols (ag i

that wae allowed. So thot is not before
~wour Lordship. It goes on - Itenm 2 -
Work in progress. In Thian's acccunts
for 1948, sigmed by the uppellant the
business profit returncd was over €£,000,
T an suggesting that this rensrk in
para. 2 of Mr. Thian's letter corpletely
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nisconceives the position. The return
income for 1948 was £8,000; he had agreed
with Easterbrook that the 1947 incorne
should be 1,256, and all that Fasterbrook
did was to deduct the Shs. 91,000/~-, which,
nerely for the soke of identifying it, is
called werk in progress, deduct that for
1946 and reduce that 1948 anount by that
figure and treat that Shs. 91,000/- as
part of the Shs. 125,000/-. It is
inconceivable that the position sghould be
as suggested by Mr. Thian in para. 2 here,
because as your Lordship will recall he
hineelf has suggested a 10% bank basis

to obtain the incone for 1947, and that in
itself would have been higher than the
figure he arrived at by his compubtation;
it would have been Shs. 49,000/~ as against
Shs. 43,000/-. That was the approach
which Mr. Basterbrook rejected and arrived
at the agreed figure which included Shs.
91,000/~. And I should also state that
there is no evidence at all before your
TLordship to show what the true incone in
1947 was,.

Turning now to African wages estinate
raised by Mr. Thian in his letter. It has
been nade clear that this was a purely
arbitrary allocation by Thian in the accounts.
There is no evidence to support the allocation
whatever, nothing to support the fact that
it was African wages; nor has any evidence
been brought before your Lordship to show
that this sunm was in fact spent on African
wages. In that connection, I should say that
Easterbrook had already allowed sone
£22,000 unexplained noney to be treated as
African wages, and so it was not really
unreasonable for hinm to insist on handing
back this sun.

The next iten is stock adjustment. Now
again there is no reliable evidence as %o
what the sbtock was at the end of 1957 or any
other year. I apprecilate ny friend's
difficulty because of the incomplete records.
Mr. Rattan Singh sald that it was never
higher thon Shs. 5,000/-. But I do not think
Mr. Rattan Singh is a very reliable witness,
and on this particularly he must be unreliable
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because in his statement he said he never
had anything to do with the books, which
he left to his accountant; so it is nocv
unlikely that he would be a very reliable
person to say what the stock in hand was
in those years, the last of which was
nearly 7 years a2go. I think it would be
dangerous to rely on what I'r. Rattan
Singh said the sbock was, and I would
gsubnit that Mr. Easterbrook's esbincte

is a recasonable one and has necver been
disproved.

As to reasonablcness, I will refer
your Lordship to Mr. Blackhall's cvidence
Transcript, l4th, p 297: "I understand
you 0 €8Y ..... reasonable as ony other".
(Reads). I do not thint I need say nore
here. On page 298: '"How take the
Figure «... Shs. 74,000". (Reads). It
was treated as Shs. 75,000/- It is not
an unreasonable figure, which has ncver
been shown to be wrong. Of course,
the 1953% turnover figure given by Ir.
Rattan Singh in his original return was
very much higher than that; he gave a
fipure of nearly onc nillion shillings -
10% of that would have been higher still.
So did Thian give a very nuch higher
figure in his turnover figures for 1953.

The next iten in the letter of Srd
Moy is legal expenses. What Ilr.
Easterbrook was ranting before he lodged
any legal expenses was full account of
what legal expenscs had been included in
the accounts and deducted for the
purposes of arriving at the profits which
were in fact properly deductible. IHe
was never given that figure, and in the
end Thian agreed that the whole anount
should be added back. All he scnt with
the 3rd May letter was this stabenent
fron Messrs. Khanna, and I do subnit

+that there is nothing in that statenment

fron which either Mr. Bastcrbrook or

vour Lordship could properly come to the
conclusion that any suns which werec

added back by Mr. Easterbrook are included
in that statement and are propcrly legal
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expenses for business purposes. One does In the Suprene

not know what sums were conbtained in the Court
accounts and treated as business puvposaes, o
and no presunption can be drawn. No. 50
Counsel's
The next item is cash overdrawn. Addresses 23rd
Again, all I can say 1s that no evidence March 1961
has becn brought to reconcile the allowance Continued

guantity appearing in the Cash Book which
resulted in this particular adjustnent in

the balance sheet which depressed the
profits and the assets for that particular
yvear. Those at that tine and 3rd May, 1953,
are the only itenms he is gquerying and I think
the conclusion at para. 9 of p. 5 of that
letter neans that he is agreeing every other
figure.

JUDGE:
Before you cone to that, Mr. Sunnerfield,
what was the total inconme on which Mr.
Basterbrook ultinately recommended the
taxpayer being assessed?

MR. SUMMERFIELD:
64,026,
JUDGE :

Ts there not a marked sinilarity between that
figure and the figure suggested here?

MR. SUMMERFIELD:

There is, ny Lord, and I see what 1s passing
through your nind, and I should say that
that figure is intended to cover the years
1940 to 1945 as a whole.

I an trying to arrive at the figure on which
Mr. Fasterbrook was proposing to assess the
taxpayer in respect of the years relevant

to this appeal. In other words, I want to
¥now what firure was the figure which would
have been challenged by Mr. Thian.

MR, SUMMERFIELD:

I suppose it.is:a natter of sinmple
arithnetic. '
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JUDGE:

Perhaps somebody will do that while you
continue your address.

MR. SUMMERFIELD:

He goes on, "Whilst I am unable to...."

(Reads). I have shown why they should
recasonably have been added back. There is
agreement at thet stage again, subject to
these minor adjustments. T would like to
say this: if there had been no agrcement
as had been intimated in cross-examination
of Mr. Easterbrook, why then was not lMr.
Thian called to say therc was no agreement?
Why was not Mr. Rattsn Singh asked to say
there was no agreenment, and why was notb
Mr. Shaffie and Mr. Surjit Singn
approached to say there was no agrcement
as to these figures? I think the obvious
inference to draw is that they could not
sey there was no agreement and that there
was in fact agreement. And T would add

to that that if there had been any
suggestion of duress or sharp practice

or non~disclosure, surcly llr. Bellmen
would have said that, suwvcly lr. Thian
would have been callcd to say that atbt the
time he agreed these figures. I am told
that the figure appearing for 1946 to
1953, excluding the items which Mr. Thian
challenged in the letter, amounts to
60,214 - a little under 4,000 lesgs than
was assessed.

JUDGE:

What I want to know is what was the

figure which represents what Ir. Basterbrook
was pubting forward before the letter of

%rd May as being the figure upon wiich

the appellant should have been assessed

in respect of the period 1946 to 195%.

MR. SUMMERFIELD:

That 64,026. There are three stages.
There was the gigantic figure which was
agreed in the 1st schedule ~ that wvas
agreed at 98,000 for the years 1940 to
195%, and in the result he only took
the years 1946 to 1953, which amounted
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to 64,026.

JUDGE:

Which of these items challenged by IMr.
Thian relate to the period 1940 to
1946%

MR. SUMMERFIELD:
My Lord, only item 1, the £25,000.

JUDGE:

Now perhaps you will be able tc answer
three questions. What was the figure

put forward by Mr. Easterbrook prior to
the receipt of the letter of 3rd as being
the toxoble income of the appellant in
respect of the years 1946 to 1953.

MR. SUMMERFIELD:
64,026,

JUDGE:

And what was the amount of Thian's
proposals which should have been deducted
for the period 1940 to 19467

MR. SUMMERFIEID:
2%,177.

JUDGE:

In para. 8 Mr. Thian says, in substance,
that the taxable income as determined by
you over the period is 98,000 odd. I anm
concerned only with 1946 to 1953. I
want the figures to be so adjusted as to
relate only to that period.

MR. SUMMERFIELD:

For the period 1946 to 1953 will be the
difference between £7,417. £1,500 had
already been allowed and should not have
heen included.

JUDGE:

T am not concerned with particular items.
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MR. SUMMERFIELD:

The difference is £5,917. That relafes to
items 2 to 6.

JUDGE:

If Mr. Easterbrook had acceded to 2ll TMr.
Thian's suggestions, the toxable income
would have been about £58,000. In fact
it was £64,026.

MR. SUMMERFIELD:

Yes, my Lord. I will now turn to another 10
matter, and that is the fact that it

appears to me and from the cross—examination
that the main complaint of the spprellant

was first of all the method of arriving at

the sums for the years of income 1940 to

1S45 which werc never asscssed. I suppose

I ought to deal with that.

JUDGE:

I am concerned only with this case.

MR. SUMMERFIELD: 20

What I have to say on this is really
relevant to the remainder of my case.

First of all, it is inportant in ny
submission to get a clear idea of the

type of man with which ITr. Easterbrook

was dealing. Ilis case was not that

of the ordinary texpayer. His case

had been dealt with by the I.B. and
taxpayers are not lightly turned over

to the I.B. I.B. officers are not 230
conditioned to accept every explanatlon
without some evidence to support it.
Secondly, this men, on his own showing,
would appear not to have hesitated to
commit perjury in order to defraud the
revenue. That would appear from the
swearing of a false estate duty offidavit.
I do not think it is open to him to say
that he did not lmow what was in that
affidavit becausce he does not understand 40
the language. I am certain that no
advocate would have allowed him to swear

an affidavit without informing hin

exactly what was in it; and in any cvendb,
perjury is committed if you swear something
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Then thirdly, there is another aspect. Court

Here is a man who on his own adnission has

systematically defrauded the revenue in my No. 50
submission by the omission of income year Counsel's

by year. We need only look at the rents - Addresses 25rd
no further than that. Tollowing upon that, March 1961

onc report was put in signed by the Continued

appellant which was far from a full
disclosure, covering only part of the period
to be investigated. Now admittedly at that
time some of the books had been conveniently
stolen,and I would ...

MR. FOOT:

My friend is not enbitled to say so much,

I do not think that it can be said that Mr.
Ratten Singh was a party to the disappearance
of the books.

JUDGE::

That is so.

SUMMERFIELD :

That is true and perhaps I should withdraw

it. Mr. Ratban Singh then puts in a second
report disclosing 24 times the income he has
returned in his original return, and when
agreement is finally reached it amounted to
something like 4% times what he originally
returned. He is a man who has deliberately
concealed bank accounts from the investigation
officer trying to ascertain his true position,
snd he is a man who would not hesitate 1o
charge up items like jewellery in his

business accounts and have them deducted for
income tax purposes; or, on his own admission,
to treat certain sums which were supposed To
be paid to coatractors which were in fact
loans or repayment of loans. That is the

man with which Mr. Easterbrook is dealing.
Therefore it is small wonder that in compiling
the schedule he was to put before Mr. Thiaon

he would proceed with caution and not accept
everything which gppeared in the report. He
would not accept everything at its face value;
indeed, if he were to do so he would be
feiling in his duty. There was no evidence
before him except an assumption which could be
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taken from the report that these two accounts
on pages 2 and 6 of Thian's first report
which have becn criticised were in fact
business accounts at all. He was not at that
time given the accounts to examine. If they
were not business accounts, it would have
been strange for wages, etc. to have been
paid out. All he did was to put those
figures in his draft compubtation and to ask
for an explanation. In the result, he was 10
given the explanation and he accepted the
explanation and he deleted it from his
computation; and yet ny friend appears to
complain at that part of his conduct in

those circumstances. I do not want to

labour it. DNothing could have been more
reasonable or more compabtible with his duty
not to accept these things ot thoir face
value, but to ask for an explanation, and
when the explanation is given, if he is 20
satisfied with it, allow it; and in the
result, he did not assess him at all in

those yecars.

As to the 1954 accounts, I think I
need only refer your Lordeship to what
Mr. Bellman said about those accounts to
Justify Mr. Basterbrook rejecting them
out of hend and proceeding to arrive ab
a figure by negotiation. In the letter
which Mr. Bellman sent to his client 20
he told his client clearly that the
accounts were unreliable., He made it
clear to Mr. REasterbrook and in his
evidence.

Now turning to ny main theme, that is
to say, the lack of evidence bto dispute any
of thesec matters which were taken into
account by Mr. Easterbrook, I ghould add
that there was no evidence to show that the
accounts submitted by Mr. Thian werc not 40
a proper basis for assessnent.

I have not found thc extract of Ir.
Bellman's evidence: Transcript of &th
June, afternoon, pages 8 and 9: "Tou
WETC .....it should be". (Read).

Going back to the main theme, your
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structed the ledger from prime documents Court

from which he prepared his accounts. There

has becen no evidence to show that these No. 50
reconstructed books were not suifable for Counsel's

the purpose. Instead the appellants have Addresses 25rd
tried to show that these asscssments are March 1961
excessive by quite a different method - Continued

an obligue method - by a comparison of worth
ot two dates with an estimate of expenditure
in between. I am not sgying that is not an
illegitimate approach in cerbtain circumstances,
but by that method it is not possible to

show which of the years are wrong. I would
not press that point if your Lordship were

to take the view that over the whole period
the total amount .....

JUDGE:

Cann T do that? The law says an assessnent
shall stand, unless the appellant proves
that it is excessive.

ME. SUMMERFIELD:

That is true from a legal point of view.
JUDGE:

That is what I am here to dispense. I am
not in a position to decide what lMr. Rattan
Singh should pay by way of income tax. I
have to decide whether Mr. Rattan Singh has
shown thot the assessment in respect of
particular years is wrong, and in that event

only am I called upon to determine what he
should pay for any particular year.

MR. SUMMERFIELD:

That is one very obvious defect in this
method. The second very important point is
that it is not a system recommended either by
Roper or by Simon as the standard method. I
have read the relevant pages, and I can find
nothing in them to support the view that this
is a standard method for all back duty cascs.
The other authors, Stapeles and Bechgaard,
emphasise the necessity for accounts where this
is possible, and Bechgaard goes on to say that
this method of capital worth on two dates a
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long distance apart should only be used as a
check for the intervening period. I do
submit that from a cormmon sense point of view
it is not because it is not a vack duty case
that this method has to be adopted; it hes
to be adopted only in cases where there are
no adequate records. Guess work can never be
a setisfactory substitute for records. My
Lord, records must always be of assistance
even if you do in fact adopt that system.
From those books you will at least get some
assistance as to deciding what the assets
are at the relevant dates. Your Lordship
will also get some guidance as to the
expenditure and drowings in the intervening
period. That system adopted by IMr. Blackhall
ie not to be compared with the system which
was adopted by lir. Thian, where he produced
these balance sheets and got his client +to
sign thenm as correct. The correct procedurc
1 should have thought, would have been for
hin to sign it as correct and adopt it as
his own. A very important point which nust
be borne in mind is that if it 1s over a
long period - in this case 12 years - it

ig liable to serious error. I man can start
off with a capital of Shs. 100,000/~ and

he can earn Shs. 60,000/~ a year throughout
the period and end up with less capital

at the end of the period. People going
bankrupt every day hove in fact done that.
Capital nmay be spent, losses may be made,
gifts may be made - all sorts of itenms

can affect the appellant on such an
approach. That is wmade clear by Cook
himself when he spoke to Blackhall.

JUDGE :

Mr. Cook was giving evidence?

MR. SUMMERFIELD:

It was Mr. Blockhall who said what Mr. Cook
said to him. The effect of it was that Mr.
Blackhall had started off to do what Mr.
Thian had done and found it inpossible

and was going to average. I will find

that particular passage in a moment. The
error is clearly demonstrated by the fact

4

that in the two reports we find that the
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closing figure for 1955 is higher than The In the Suprene
closing figure for 1957. It emphasises how Court
there can be this loss of capital in the

intervening period. No. 50
Counsel's
The fourth point is that there must be Addresses 23rd
accurate figures for the opening assets March 1961

and accurate figures for the closing assets Continued
and accurate figures of expenditure during
the intervening period. For all these vital
elenents to this approach and particularly
expenditure you must rely in some part on
the client, the taxpayer himself. So o

a large extent it does depend upon the
reliability of the taxpayer. Mr. Bellman,
Mr. Cook and Mr. Blackhall are all agreed

on that. Failing this basic element it

con be hopelessly unreliable as a guide to
income in the intervening period.

I have already given ny assessment of
Mr. Rattan Singh's reliability and I do not
propose to go over that again. Your Lord-
ship will have made up your mind; but I do
submit that because of the clear admission
of unreliability - for that reason alone no
great rcoliance can be placed on this
approach, because in the ulbtimate analysis
they must depend on him. We do not know
what radiograms there are or whalt he has
nade to his wife. ALl thosce factors would
affect it.

What I am more interested to know is
whether there is any indevendent evidence of
the value of his real property and oi his
cash in the bank at the opening and
closing dates.

SUMIERFIELD:

My Lord, sc far as the opening and closing
assets are concerned, we do not dispute
those figures, but we cannot say that they
constitute all because we do not know and
that is the great loophole in this particular
approach. There has been no inventory of
furniture, housenold effects, expensive
carpets, radiograms, expensive Jjewellery. It
is a very common thing in Mr. Rattan Singh's
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community to tie up a good deal of money

in things like gold buttons and Jjowellery
generally. In the ultimate analysis

there is only one man who can tell us

and Mr. Rattan Singh is the person. And

we do not know if there are any bank

accounts or post office accounts in

England in the Children's nane. All

those would affect the relicbility of this
estimate. . 10

I have had the passage referred
to earlier found now, (Reads from
Transcript of morning of 10th p.
160: "Any average might be
erTONEOUSceoss

A £ifth vital element which must not
be overlooked ig of course the reliabllity
of the accountant who prepared the report.
I do not want to be unkind, but I feel
constrained to say thisg: I have sound 20
reasons for advancing the view that in
this case at any rate lTr. Blackhall has
been very far from reliable. The report
which put forward with the schedules
were torn to shreds after a very little
time in which to exonine then in cross-
examination. In fact, he had to concede
somnething like &£7,000 on the original
£17,000 in re-examination. Iurther, I
would submit that the whole trend of 30
the e¢vidence shows that there never was
such a case in which an accountant has
deliberately throughout his investigation
put a telescope to the wrong aye. He
used a method which was clearly open
to errors. He kept strictly awny fron
the books and he never rclicd on a
record where an e¢stinmate would do, and
that is clearly exenplificd in the
drawings figures. I would have thought 40
that he would at least have sone regard
to the drawings which Mr. Thian had
painstakingly extracted from the books
and got his client to sign as correct,
but those were conpletely disregarded -
and the drawings figures of Mr.

Blackhall and those of IMr. Thian are
hopelessly at variance. He turncd
right away from all the painstaking
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work dome by lir. Thian; he paid no regord
to it abt all. But what gives the value

of the report the coup de grace is his own
admission that he only saw his client once
and thak he never saw the book-keeper at
all. (*feads from Transcript - morning of
14th page 3, bottom; "Did you go to
Rattan Singh at all.... Yes, sir". All the
authorities, Staples, Bechgaard and Roper,
stress the necessity of shaking out the
truth from the client on this matter of
expenditure, because notoriously they under-
estimate 1it, and in view of these circum-
stances in the preparation of the report, I
suggest that in itself means that you
would be very chary of relying on any part
of it. Of course, in the end, it all boils
down to the reliability of Rattan Singh and
your Lordship can seec the room for error
there is in the different figures which are
available for the ending capital in 1953.
We have the figure which appears in Ex.26;
we have the figure which is different in
Blackhall's earlier calculation of the
ending zcsets given in his evidence on the
afternoon of the 10th, at page 16: "Have

you got the figure of 3lst December, 1953...."

(Reads). It differs by some &4,000 from
the figure which Rattan Singh himsclf gave
in a letter of 19th June, 1956. That may
not neccssarily increase the income during
the intcrvening period, but of coursc on
the other hand it may well do; he nay have
got it from a reliablc source.

On the question of expenditure, I have
already subnitted that the suns of drawings
and expenditure as agrced between Mr. Thian
and Mr. Basterbrook are very nuch higher
than those which appeared in Mr. Blackhall's
Schedule. There isg nothing in the rcport
submitted by Cook, Sutton in any way Lo
reconcile those figures. On this very vital
aspect I think one ought to see what Mr.
Rattan Singh himself had had to say about
his drawings over the period to see if any
reliance can be placed on that evidence.

I would refer your Lordship to the Transcript,

norning of 7th, page 046 in Your Lordship's
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copy. In examination-in-chief, Mr. Rattan
Singh looked at these schedules and the
report of Oth June and agreed they were
correct, and thieg is what he says in cross-—
exanination: "How much did your father
give to your wife for household expenses

J .ITtake them as correct". (Reads).
in the afternoon of the 7th, page 056 is
your Lordship's copy: "lMr. Thian worked
for a long time on your bookS ...... L Can
read very little". I do submit that in the
case of that statement by Rattan Singh it
is impossible to rely on his later statement
that his drawings were only round about
Bhs. 950/~. a month on houschold expenditure,
particularly as in a letter to the
Department he had put his household
expenses as high as £1,200 a year. I would
submit that probably the greatest indict-
nent against their reliability is if one
had the figures returned as businecss

incone by that method with the figures
returned by Rattan Singh in his firgt
returns and later admnitted by him to be
incorrect. If one talkes 1946 alcnc, Mr.
Rattan Singh returned )

whereas in the report for oth June, lMr.
Blackhall's calculates it at 3%00.

JUDGE:
At that tine Mr. Nanda was Mr. Roaltan
Singh's accountant.

MR. SUMMERFIELD:

He would not have over-gstated it. These
accounts were stated later To bte under-
stated the income.

JUDGE:
Perhaps Mr. Nanda was slightly less
accurate than Mr. Blackhall.

MR. SUMMERFIELD:

It is not suggested that he over-
stated the income. That ie not as good
an example as 195%, wherc lr. Ratton
Singh returned business income of
nearly £3,000, whercas in Blackhall's
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6th June report he returned £600, and in In the Suprene

his Exhibit 26, a loss of 231. The toval Court

anount of business income which Mr. Rattan ,

Singh returned for the years 1946 to 1953 No .50

was £10,000; the total emerging from Mr. Counsel's
Blackhall's Exhibit 26 is only &8,000. Addresses 25rd
Turthermore, a further indictnent of its March 1961
reliability is the fact that on a 10% Continued

basis it would be £24,000 as against the
£8,000 contained in Exhibit 26. IEven
leaving that aside, I am not saying that
this system is a wrong systenm, but when

it is done rightly, in ny submission as it
was done by lMr. Easterbrook in the past with
very little time in which to meke the
adjustnents, your Lordship will recall that
he brought the figure up to very nearly the
sane as that assessed. The difference was
a little over &£2,000.

There are very few points left. One
is the retention money, 1955. In cross-
exanination Mr. Easterbrook conceded that
the figure he used was higher than the
figure as it was pub to him by 6,800. I
would say this about that: on the face of
it that night appear that the 1955 assess-
nent should be reduced by that smount of
noney. It would appear from that evidence
that there could be a reduction of Shs.
6,800/~ iz the computation of Mr. EBaster-
brook. You can only make that deduction
if you are satisfied that the whole of the
income is in the compubation. I do not think
there is evidence to that effect; that
was nmerely lMr. Basterbrook's computation and
there is nothing to show that is necessarily
right. The onus is wtill on the appellant ©o
show that they are excessive. It does not
help to show that one of the figures in the
compubation is wrong and is allowed.
Furthernore, there has been no appcal against
that particular item. It is not in the
Menmorandun of Appeal and it was included by
agreenent with Thian. I would suggest that
even if it is wrong, section 115 of the Indian
Evidence Act would apply.

That leaves very little left. If I night
turn briefly now to the Memorandum of Appealy
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I think they are very much the same. I an
looking at the one 8/59. I have dealt with
the stock adjustnents, with the legal
expenses. "Exccssive sums have been added
to the Grogan Road plot. The Commissioner
nade excessive adjustments". (Reads).
There is no evidence Lo that cffect. "The
Commissioner has wrongly included rents

not received". I do not think there is any
substance in that. "The Commissioner has
wrongly added ..... nedical expenses".

No evidence has been pub before your
Lordship as to what proportion of the
medical expenses arc attributable to labour
except the evidence of Mr. Rattan Singh,
when he said it night be part. I think

that is unsatisfactory evidence. NMemorandun

of Appeal 11 of 1959 (Reads).

JUDGE:

That is different from mine. I ean looking
at a notice of appeal signed by lcssrs.
Sirley & Kean dated 4th Junc, 1960 and

ny paragraph is in the following terns:
"Excessive sums have been added to the
profitSeess....Grogan Road plot". (reads).
Mine is year of assessnment 1951.

MR. SUMMERFIELD:

That would be the difference. Retention
noney is also nmenbtioned in minc. I was
under the inpression they were all the
same. Bub this does definitely appeal
against the Grogan Road building and the
retention nmoney at Moshi, so I nust
correct that.

JUDGE:

Can you explain what they nmecan by
"excesslive suns have becn a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>