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EEGORD OF PROCEEDINGS

No. 1

SPEGIALLY INDOESEI) WRIT OP SUMONS 
WITH AMENDED STATEMENT OP GLJSH"

IN THE HIGH COURT AT KUALA LIMPUR 

OIVIL SUIT 1939 No. 333 
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Dato Sir Jemes Thomson, P.M.N. P.J.K., Chief 
Justice of the Federation of Malaya, in the name

In the High 
Gourt at 
Kuala Lumpur

No. 1
Specially 
Indorsed Writ 
of Summons 
24th July 1959
with Amended 
Statement of 
Glaim
28th June 1960



2.

In the High 
Court at 
Kuala Lumpur

No. 1
Specially 
Indorsed Writ 
of Summons 
24th July 1959
with Amended 
Statement of 
Claim
28th June 1960 

- Continued

and on behalf of His Majesty the Yang di-Pertuan 
Agong 'Tuanku Abdul Rahman Ibni Almarhom Tuanku 
mohamed.

To Kepong Prospecting Ltd.,
of 79 Ampang Road, Euala Lumpur.

WE COMMAND YOU, that within 8 days after 
the service of this Writ on you, inclusive of 
the day of such service, you do cause an 
appearance to "be entered for you in an action 
at the suit of A.E. Schmidt. 10

AND TAKE NOTICE that in default of your 
so doing the Plaintiff may proceed therein and 
judgment may "be given in your absence.

WITNESS Sarwan Singh Gill, Registrar of the 
Supreme Court of the Federation of Malaya, this 
24th day of July, 1959-

Sd: Lovelace & Hastings. Sd: Ohan Siew Toon,
Senior Assitant 

Plaintiff solicitors. Registrar,
High Court, Kuala Lumpur. 20

N.B. This Writ is to be served within twelve 
months from the datethereof, or, if renewed, 
within six months from the date of last renewal, 
including the day of such date and not afterwards.

The defendant (or defendants) may appear 
hereto by entering an appearance (or appearances) 
either personally or by Solicitor at the Registry 
of the Supreme Court at Kuala Lumpur.

A defendant appearing personally may, if he 
desiresj enter his appearance by post, and the 
appropriate forms may be obtained by sending a 
Postal Order for $3.60 with an addressed 
envelope to the Registrar of the Supreme Court 
at Kuala Lumpur

If the Defendant enters an appearance he 
must also deliver a defence within fourteen days 
from the last day of the time limited for 
appearance, unless such time is extended by the



3.

10

20

Court or a Judge, otherwise judgment may "be 
entered against him without notice, unless he 
has in the meantime been served with a summons 
for judgment .

Amended 28th day of June 1960, pursuant to 
Order of Court dated the 20th June 1960.

AMEEDED STATEf.CBMT OF CLAIM

t?i!f^^^- ri^^
of $14.457.18 due under an agreement in 
dated the 31st day of July 1954 entered^irfto 
"between one Tan Choo Seah and the De;ge5idant 
company whereby the Defendant comga£y undertook 
to pay to the Plaintiff ifi of^-tnV selling price 
of all ore sold from theory-mining land at Bukit 
Kepong in the State o£x<?t3hore.

Particulars.

Amount q£'x6're
Price !'/: _ Payment.

AMENDED

Sd:

OF CLAIM
HERETO.

Alien cs G-ledhill. 

(Signed).

ANNEXED

In the High 
Court at 
Kuala Lumpur

No* T
Specially 
indorsed Writ 
of Summons 
24th July 1959
with Amended 
Statement of 
Claim
28th June I960 
- continued

30

STATEMENT OF CLAIM

1. By (a) a Contract in writing dated J1st 
July 195^ and made "between Tan Choo Seah of the 
one part and the Defendant Company of the other 
part and (b) a Contract in writing dated 26th 
September 1955 and made "between the Defendant 
Company of the one part and the Plaintiff of the 
other part or alternatively by the one or the 
other of the said Contracts the Defendant Company 
agreed and undertook and has at all times there­ 
after been and still is legally bound to pay to 
the Plaintiff 1/» of the selling price of all ore 
that should be sold from any portion of the land



In the High 
Court at 
Kuala Lumpur

No. 1
Specially 
indorsed Writ 
of Summons 
24th July 1959
with Amended 
Statement of 
Claim
28th June 1960 
- continued

at Bukit Eepong in the State of Johore in the 
said Contracts more particularly described, The 
Plaintiff will refer to the said Contracts at 
the trial of this action for their full terras 
and effect.

2. Since the dates of the said Contracts ore 
has "been sold and is still being sold from 
portions of the said land (though to what extent 
the Plaintiff is unable to state) but the 
Defendant Company has not (though requested by 
the Plaintiff so to do) rendered any accounts to 
the Plaintiff of such sales or paid over to the 
Plaintiff any of the money lawfully due and 
payable to him by the Defendant Company in the 
premises.

3* The Plaintiff has in consequence been 
unable to ascertain the sum now properly due and 
payable to him under the provisions of the said 
Contracts or of the one or the other of them and 
has hot received any part thereof from the 
Defendant Company*

The Plaintiff claims :- - ... .

1. That an account be taken of all moneys 
payable by the Defendant Company to him 
under the aforementioned provisions of 
the said Contracts or of the one or the 
other of them.

2. Payments of the moneys found due to the 
Plaintiff upon the taking of the said 
account with interest thereon.

3. Appointment of a Receiver. 

4-. Costs.

1960
Dated and re-delivered the 28th day of June,

Sd: Alien & Gledhill 
Solicitors for the Plaintiff.

10

20

30
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And tho oum of (or cuoh cum QO may

20

be allowed on taxation) for costs and also, .in' 
case the Plaintiff obtains an order for subisti- 
tuted service, the further sum of # .-- (or 
such sum as may bea3-lowed on taxation)^ If the 
amount claimed be paid to the Plaintiff or his 
Advocate & Solicitor or agent wijfeiiin four days 
from the service hereof, further proceedings 
will be stayed.

Provided that if ifc^appears from the 
indorsement of the W3?£t that the plaintiff is 
resident outside t&e scheduled territories as 
defined in the Exchange Control Ordinance, 1953, 
or is acting .by order or on behalf of a person so 
resident, or if the Defendant is acting by 
order on/or behalf of a person so resident, pro­ 
ceedings will only be stayed if the amount

is paid into Court within the said time 
notice of such payment in is given to the

cla

In the High 
Court at 
Kuala Lumpur

No. 1
Specially 
indorsed Writ 
of Summons 
24-th July 1959

with Amended 
Statement of 
Claim
28th June 1960 
- continued

This Writ was issued by Messrs. Lavelace & 
Hastings, whose address for service is at No. 571 
Klyne Street, Kuala Lumpur, solicitors for the 
said plaintiff who resides at Chan Wing Building, 
Mountbatten Road, Kuala Lumpur.

This Writ was served by me at Ampang Road, Kuala 
Lumpur on the defendant on the 24-th day of July 
1959 at the hour of 4- p.m.

Indorsed this 24-th day of July 1959. 

50 Signed: VRM. Ramayah.

Address Supreme Court, Kuala Lumpur.

Sd: Served by me on Messrs. Bannon & 
28.6.60 Bailey on 28th June 1960 at 10.20 a.m.

Received a copy hereof. Sd: 
For Bannon & Bailey, 
Advocates & Solicitors, 
Kuala Lumpur. 
28.6.60 at 10.20 a.m.
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In the High Sd: Served "by me on Mr. M.N. Cumarasami 
Court at 28.6.60 on 28th June 1960 at 10.40 a.m. 
Kuala Lumpur
         Received a copy Sd: 

No. 1 for M.N, Oumarasami.
Advocate & Solicitor,

of Summons 
24th July 1959
with Amended 
Statement of 
Claim
28th June 1960 
- continued

No. 2 No. 2
further and FURggEB -AND JBgJKgEB
Particulars of OF Tm STATmSECT qg"

of eement IN THE HIG'H OOUR!r

15th July 1960 CIVIL SUED NO. 333 OF 1959

PT3RJHER AND EKMER PAHTICIILABS OF Q?HE 

SfliA3?HIBS!g-0!P CLAIM

1. Copies of the Contracts dated 31st July, 
1954 and 26th September 1955 referred to in the 
Statement of Claim are set out as Appendices 
A and B respectively hereto.

2. Particulars of the consideration moving
from the Plaintiff under the Contract of 31st
July 1954 and of the facts relied upon in proof 20
of its enforceability by the Plaintiff,

(a) By a contract in writing a copy 
whereof is set out as Appendix C 
hereto dated the 2nd day of December 
1953 made between 0?an Choo Seah the 
person referred to in para 1 of the 
Statement of Claim of the one part and 
the Plaintiff of the other part the



10

20

40

said Tan Choo Seah undertook and "became 
legally bound to ensure the payment to 
the Plaintiff of 1?o of the selling 
price of all ore that should "be sold 
from any portion of the land referred 
to in para 1 of the Statement of claim.

(b) Subsequently on the 27th day of July 
1954- the said Tan Choo Seah and others 
procured the incorporation of the 
Defendant Company which was to take 
over the benefit of a Prospecting 
Permit held by the said Tan Ohoo Seah 
in respect of the said land. Prior 
to the date of the incorporation of 
the defendant Company the Plaintiff 
had acted as Mining Engineer and 
consultant in respect of the said land, 
and upon its incorporation the 
Defendant Company was able to enjoy 
the benefit of the work which the 
Plaintiff had so carried out. Prom 
and after the date of the incorporation 
of the Defendant Company the Plaintiff 
agreed to and did in fact enter its 
service and work for it as a Mining 
Engineer and Consultant in respect of 
the said land. No express agreement 
was entered into at that time between 
the Plaintiff and the Defendant 
Company regarding the compensation or 
remuneration of the Plaintiff for his 
said work and services but it was 
never intended that he should act 
gratuitously.

(c) By virtue of the Contract of 31st July 
1954 referred to in the Statement of 
Claim the said Tan Choo Seah and the 
Plaintiff and the Defendant Company 
intended and arranged as follows :-

(i) that the Defendant Company
should take over the liability 
of the said Tan Choo Seah to pay 
the Plaintiff the sums specified 
in the said contract of 2nd 
December 1953 as aforementioned

In the High 
Court at 
Kuala Lumpur

No. 2
Further and 
Better
Particulars of 
the Statement 
of Claim
15th July 1960 
- continued



8.

In the High and that the said lan Choo Seah
Court at should thereafter be released
Kuala Lumpur from personal liability to the
        Plaintiff in respect thereof and/

No. 2 or

Further and (i:L ) that tlie Defendant Company would 
Better pay. ^g sai<i sums Of money to the
*art£2uiars 2f Plaintiff : 
fcne Statement
of Claim a> ^ compelisation for the said
15th July 1960 work done and services rendered 10
- continued by the Plaintiff for the

benefit of the Defendant 
Company prior to the date of 
its incorporation afore­ 
mentioned and between the date 
of its incorporation and the 
31st July 1954 and

b. by way of remuneration for the 
said service which the 
Plaintiff was then rendering 20 
to the Defendant Company and 
for the further said services 
which he had agreed to render 
to the Defendant Company 
thereafter.

(d) The Plaintiff continued after the 
date of the said Contract of 51st 
July, 1954- to perform the said services 
as a Mining Engineer and Consultant 
for the Defendant Company which he had 50 
promised and agreed to do as aforesaid.

5. Particulars of the consideration moving 
from the Plaintiff under the Contract of 26th 
September 1955 and of the facts relied upon in 
proof of its enforceability by the Plaintiff,

(a) Doubts having arisen as to the legal 
validity and enforceability of the 
contract of 31 st July 1954- as between 
the Plaintiff and the Defendant Company 
it was agreed and arranged that a 40 
further contract in writing should be 
entered into and executed by them
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confirming the terms as to the 
compensation and remuneration of the 
Plaintiff which had been agreed upon 
between them in 1954- as aforementioned,

(b) If the said Contract of 31 st July 1954 
was not valid and enforceable as 
between the Plaintiff and the 
Defendant Company then the considera­ 
tion for the said Contract of 26th

10 September 1955 was the same as is set
out in para. 2 (c) (i) and/or para. 
2 (c) (ii) hereof save that the date 
26th September 1955 should be sub­ 
stituted for the date 31st July 1954- 
referred to in the above paragraph.

(c) The Plaintiff continued after the date 
of the said Contract of 26th September 
1955 to perform the said services as 
a Mining Engineer and Consultant for 

20 the Defendant Company in accordance
with the arrangements in that behalf 
which had been agreed upon between 
them as aforementioned.

(d) If the said Contract of 31st July 1954- 
by itself is valid and enforceable as 
between the Plaintiff and the 
Defendant Company then the Plaintiff 
claims no further rights under the 
subsequent Contract, of the 26th 

30 September, 1955.

Dated and delivered this 15th day of July 1960.

In the High 
Court at 
Kuala Lumpur

No. 2
Further and 
Better
Particulars of 
the Statement 
of Claim
15th July 1960 
- continued

APPENDIX A

Intd.
N.A M

40

Stamp, fee 50 o.t.s,
STAMP OFFICE 
5 AUG 1954- 
KUALA LIMPUR

AN AGREEMENT made this 31st day of July 
1954-, Between TAN CHEW SEAH by his attorney A.E. 
Schmidt (hereinafter called the Permit Holder) 
of the one part and KEPONG PROSPECTING LIMITED 
(hereinafter called the Company) of the other

Appendix A
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In the High 
Court at 
Kuala Lumpur

No. 2
Further and 
Better
Particulars of 
the Statement 
of Claim
15th July 1960
Appendix A 
- continued

part.

WHEREAS the Permit Holder has been granted 
a permit being No. 10/53 dated 25.11.53 to 
prospect for minerals on all that land of an 
area approximately 1,000 acres in the Mukim of 
Bukit Kepong, District of-Muar (hereinafter 
called "the said land" which expression shall 
be deemed to Include all or any neighbouring 
land comprising the same mining project whether 
applied for before or after the date of this 10 
agreement).

AND WHEREAS the Company is a private 
limited company registered and incorporated in 
the Federation of Malaya and having a registered 
office at No.6, Ampang Street, Kuala Lumpur.

AND WHEREAS the Permit Holder is desirous 
that the Company should work his said rights 
under the Permit aforesaid and any mining lease 
or mining certificate to be granted to the 
Permit Holder in the future in respect of the 20 
said land for the consideration hereinafter 
appearing.

AND WHEREAS the Company has agreed to allot 
to the Permit Holder a number of fully paid up 
ordinary shares of #1.00 each in consideration 
of the Permit Holder executing this agreement.

AND WHEREAS the Permit Holder has agreed 
with his attorney A.E. Schmidt that in 
consideration of his services rendered in the 
past, the present and to be rendered in the 30 
future, he .will insure that the said A.E. Schmidt 
is paid one per cent (1$) of the selling price 
of all ore that may be sold from any portion of 
the 1,000 acres of States Land at Bukit Kepong 
already referred to above.

AND' WHEREAS the Company has agreed to take 
over the obligation of the Permit Holder to 
A.E. Schmidt in consideration of this agreement 
with such modifications as appear hereinafter.

NOW 10? IS HEREBY AGREED as follows 40
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1. Hie Permit Holder shall permit the Company 
to prospect and work the said land whether under 
the Permit aforesaid or any future licence 
Mining Lease or Mining Certificate and shall not 
be entitled to any "benefits therefrom save as a 
shareholder of the Company.

2. The Permit Holder shall at all times here­ 
after make such applications for mining, 
licences, leases, sub-leases or certificates in 

10 respect of the said land as the Company shall 
request and in the event of failure to do so 
within 14 days of being so requested in writing 
the Permit Holder shall be deemed to have agreed 
to the Company itself making such application 
for mining licence, lease, sub-lease or 
certificate as the Company shall think necessary.

3. In consideration of the above the Company 
shall :

(1) declare in its Articles of Association 
20 that the Permit Holder is one of the

permanent directors, and

(2) allot to the Permit Holder one
ordinary share of #1.00 each in the 
capital of the Company credited as 
fully paid up for each and every share 
allotted to shareholders of the 
Company from time to time forcash 
so that the Permit Holder shall have 
505^ of the shaaES issued SAVE THAI 

50 when 200,000 shares have been issued
no further shares shall be allotted to 
the Permit Holder under the 
provisions of this sub-section.

4. The Company shall take over the obligation 
of the Permit Holder to pay A.E. Schmidt 1$ of 
the selling price of all ore that may be sold 
from any portion of the 1,000 acres of State 
Land at Bukit Kepong with the following 
modifications :-

40 (1) the obligation shall be extended so
as to include the said land as

In the High 
Court at 
Kuala Lumpur

No. 2
Further and 
Better
Particulars of 
the Statement 
of Claim
15th July 1960
Appendix A 
- continued
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In the High. 
Court at 
Kuala Lumpur

No. 2
Further and 
Better
Particulars of 
the Statement 
of Claim
15th July 1960
Appendix A 
- continued

defined in this agreement, and

(2) the tribute of 1% shall be payable 
on the selling price of the ore as 
shown in the company's records.

IN WITNESS WHEREOF the parties hereto have 
hereunto set their hands the day and year first 
above written.

SIGNED by the said TAN 
CHOO SEAH in the presence 
of :-

Sd: N.A. Merooribanks

Sd: Tan Chew Seah 
by his attorney A. 
E.Schmidt. P.A. 
783/54 K.L.

10

The Common Seal of the 
said KEPONG PROSPECTING 
LIMITED is hereunder 
affixed in the presence
of :-

(Common Seal) 
(Zepong Prospecting 
Limited).

Sd: N.A. Marjoribanks Sd: A.E.Schmidt.
permanent director

Sd: Lee Kok Peng. 
Director

20

Sd: Leong Kum Weng. 
Secretary.

Appendix B APPENDIX B

No.8/60
Penalty under Section 4-7 of the
stamp Ordinance of 1949 #25/~

Sd: Illegible. 
DY.COLLECTOR OF STAMP 

SELANGOR.

Stamp fee

STAMP OFFICE
2 11 60 

KUALA LUMPUR

AN AGREEMENT made this 26th day of September
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1955 Between KEPONG PROSPECTING- LIMITED (herein­ 
after called the Company) of the one part and 
A.E. Schmidt of Kuala Lumpur (hereinafter called 
the Consulting Engineer) of the other part.

WHEREAS the Company entered into an 
agreement with Tan Chew Seah dated the 31st day 
of July 1954 a copy of which is attached hereto 
and marked Exhibit I (hereinafter referred to 
as the said Agreement).

10 AND WHEREAS the said agreement contained a 
clause namely clause 4- which reads as follows :-

"The Company shall take over the obligation 
of the Permit Holder to pay A.E. Schmidt 1# 
of the selling price of all ore that may be 
sold from any portion of the 1,000 acres of 
State Land at Bukit Kepong with the 
following modifications:-

(1) the obligation shall be extended so
as to include the said land as defined 

20 in this agreement, and

(2) the tribute of "\% shall be payable on 
the selling price of the ore as shown 
in the Company's records".

AND" WHEREAS it is deemed advisable that the 
Company should enter into this supplementary 
agreement with the Consulting Engineer.

NOW THEREFORE IT IS HEREBY AGREED that in 
consideration hereof and for the consideration 
hereinafter set out.

30 I. The Company shall in consideration of the
services rendered by the Consulting Engine.er for 
and on behalf of the Company prior to its 
formation, after incorporation, and for future 
services pay to the Consulting Engineer 1°/o (one 
per cent) of all ore that may be won from any 
portion of the said land (which expression shall 
bear the same meaning as given in the said 
agreement) Ty way of tribute which said tribute 
of 1$ being calculated on the selling price of

40 the ore as shown in the Company's records.

In the High 
Court at 
Kuala Lumpur

No. 2
Further and 
Better
Particulars of 
the Statement 
of Claim
15th July 1960

B_
- continued
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In the High 
Court at 
Kuala Lumpur

No. 2
Further and 
Better
Particulars of 
the Statement 
of Claim
15th July 1960
Appendix B 
- continued

II. The Company's obligation as aforesaid 
shall in any event continue until the said land 
is worked out and shall not cease in the event 
of the death or retirement of the Consulting 
Engineer before that happening.

III. The obligations herein contained shall be 
binding on the successors in title assigns and 
personal representativesof the parties hereto 
as the case may be.

IN WITNESS WHEREOF the parties hereto have 
hereunto set their hands the day and year first 
above written.

10

The Common Seal of the said 
KEPONG PROSPECTING LIMITED 
was hereunto affixed in the 
presence of :-

Sd: D.G. Ironside.

SIGNED by the said A.E. ) 
SCHMIDT in the presence of:)

Sd: Leong Kum Weng.

(Common Seal) 
Kepong Prospecting 
Limited.

Sd: Tan Chew Seah 
(In Chinese).

Sd: A.E. Schmidt.
20

EXHIBIT I

AN AGREEMENT made this 31st day of July 
1954 Between TAN CHOO SEAH by his attorney A.E. 
Schmidt (hereinafter called the Permit Holder) 
of the one part and KEPONG PROSPECTING LIMITED 
(hereinafter called the Company) of the other 
part.

WHEREAS the Permit Holder has been granted 
a Permit being No.10/53 dated 25.11.53 to 
prospect for minerals on all that land of an 
area approximately 1,000 acres in the Mukim of 
Bukit Kepong, District of Muar (hereinafter 
called "the said land" which expression shall be

30
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10

20

deemed to include all or any neighbouring land 
comprising the same mining project whether applied 
for before or after the date of this agreement).

AND WHEREAS the Company is a private limited 
company registered and incorporated in the 
Federation of Malaya and having a registered 
office at Ho.6, Ampang Street, Kuala Lumpur.

AND WHEREAS the Permit Holder is desirous 
that the Company should work his said rights 
under the Permit aforesaid and any mining lease 
or mining Certificate to "be granted to the Permit 
Holder in the future in respect of the said land 
for the consideration hereinafter appearing.

AND WHEREAS the Company has agreed to 
allot to the Permit Holder a number of fully 
paid up ordinary shares of $1.00 each in 
consideration of the Permit Holder executing this 
agreement.

AKD WHEREAS the Permit Holder has agreed 
with his attorney A.E. Schmidt that in considera­ 
tion of his services rendered in the past, the 
present and to be rendered in the future he will 
ensure that the said A.E. Schmidt is paid one 
per cent (1$) of the selling price of all ore 
that may be sold from any portion of the 1,000 
acres of State Land at Bukit already referred to 
above.

AND WHEREAS the Company has agreed to take 
over the obligation of the Permit Holder to A.E. 
Schmidt in consideration of this agreement with 
such modifications as appear hereinafter.

NOW TI 
follows :-

?ORE 10? IS HEREBY AGREED as

40

1. The Permit Holder shall permit the Company 
to prospect and work the said land whether under 
the Permit aforesaid or any future licence 
Mining Lease or Mining Certificate and shall 
not be entitled to any benefits therefrom save 
as a shareholder of the Company.

In the High 
Court at 
Kuala Lumpur

No. 2
Further and 
Better
Particulars of 
the Statement 
of Claim
15th July 1960
Appendix B 
- continued

2. The Permit Holder shall at all times
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In the High 
Court at 
Kuala Lumpur

No. 2
Further and 
Better
Particulars of 
the Statement 
of Claim
15th July 1960 

B
- continued

hereafter make such applications for mining 
licences, leases, sub-leases or certificates in 
respect of the said land as the Company shall 
request and in the event of failure to do so 
within 14 days of "being so requested in writing 
the Permit Holder shall "be deemed to have agreed 
to the Company itself making such application 
for mining licence, lease, sub-lease or 
certificate as the Company shall think 
necessary.

3. In consideration of the above the Company 
shall :

(1) declare in its Articles of Association 
that the Permit Holder is one of the 
permanent directors, and

(2) allot to the Permit Holder one
ordinary share of #1.00 each in the 
capital of the Company credited as 
fully paid up for each and every share 
allotted to shareholders of the 
Company from time to time for cash so 
that the Permit Holder shall have 50% 
of the shares issued SAVE OJHAG? when 
200,000 shares have been issued no 
further shares shall be allotted to the 
Permit Holder under the provisions of 
this sub-section.

4-. The Company shall take over the obligation 
of the Permit Holder to pay A.E. Schmidt 1% of 
the selling price of all ore that may be sold 
from any portion of the 1,000 acres of State 
Land at Bukit Kepong with the following 
modifications :-

the obligation shall be extended so 
as to include the said land as defined 
in this agreement, and

(1)

(2) the tribute of 1# shall be payable on 
the selling price of the ore as shown 
in the Company's records,

IN WITNESS WHEREOF the parties hereto have 
hereunto set their hands the day and year first

10

20

30



17.

above written. In the High
Court at 

SIGNED "by the said TAN CHOO SE/IH ) Kuala Lumpur
in the presence of :-

No. 2

Further and

The Common Seo.l of the said ) Pnr-HrnlTrq of
KEPONG PROSPECTING LIMITED is ) t-S^ qJ.^
hereunto affixed in the presence 5 of Claim
O f "   * J

15th July 1960
B

- continued 

APPENDIX 0 Appendix C

STAMP OFFICE Stamp Fee 325.50

10 14 VII 60
Tan Chew Seah

KUALA LUMPUR 1TO.33A, Kerbau Road,
Singapore

2nd December, 1953 
Sd: Tan Chew Seah (in 

Chinese)

A.E. Schmidt, Esq.. 
Chan Wing Building, 
Kuala Lumpur.

20 Dear Sir,

Having received on 25/21/53 my Prospecting 
Permit No.10/53 over 1000 acres of State Land at 
Bukit Kepong, Johore I hereby agree to ensure 
that you are paid one per cent (.1%) of the 
selling price of all ore that may be sold from 
any portion of the said land. This is in 
payment for the work you have done in assisting 
to obtain the Prospecting Permit and any work 
you may do in assisting to have mining 

30 operations started up. Please note my change of
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In the High. address as above.
Court at
Kuala Lumpur Yours faithfully,

No. 2 Sd: Tan Chew Seah
Further and (ln G^se>-
Better
Particulars of No. 88/60
the Statement Penalty under Section 4-7 of
of Claim the Stamp Ordinance of 1949 ?25/-
15th July 1960  . ___ ...

17 Sd: Illegible.
Apperidix C DY. COLLECTOR OP STAMP DUTIES
- continued SELAHGOR. 10

No. 3 No. 3

AND GOIMTERGLAIM

28th July 1960 IN THE HIGH COURT AT KUALA LUMPUR.

D E P E N 0 E

1. The Defendant denies that it is legally 
"bound to make to the Plaintiff the payment 
specified in the Statement of Claim or any pay­ 
ment.

(A) With respect to the Contract in
writing dated the 31st day of July 20

(i) The Defendant does not admit the 
said Contract. The said Contract 
purports to "be executed "by the 
Plaintiff acting under Power of 
Attorney. The Defendant does not 
admit that the said Power of 
Attorney authorised the Plaintiff 
to execute the said Contract;

(ii) The Plaintiff was not a party to 30 
the said Contract;
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10

20

(iii) If the said Contract is valid 
(which is not admitted), the 
Plaintiff is entitled to receive 
 under it only such payment as 
was liable to be made to him by 
Tail Chew Seah (or Tan Choo 
Sejh);

(a) The Defendant does not admit 
that Tan Chew Seah was 
liable to make any payment 
to the Plaintiff;

(b) If Tan Chow Seah was liable to 
make any payment to the 
Plaintiff, that payment was 
1$ of the selling price in 
the Federation of Malaya of 
all ore sold from any portion 
of the 1,000 acres of State 
Land at Bukit Kepong less 
the usual deductions in 
respect of export duty, 
steverdoring, lighterage, 
and charges of a similar 
nature.

In the High 
Court at 
Kuala Lumpur

Ho. 3
Defence and 
Counterclaim
28th July 1960 
- continued

(B) With respect to the Contract in
writing dated the 26th day of September 
1955 -

(i) The said Contract is not 
admitted;

(ii) The said Contract was not
executed in accordance with the 
Articles of Association of the 
Defendant and does not bind the 
Defendant;

(iii)The said Contract is void for 
uncertainty;

(iv) The said Contract is void for 
lack of consideration.
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In the High 
Court at 
Kuala I/umpur

No. 3
Defence and 
Counterclaim
28th July 1960 
- continued

2. The Defendant admits that it has not 
rendered any accounts to the Plaintiff, The 
Defendant denies that the Plaintiff is entitled 
to accounts,

3. The Defendant denies that it has agreed 
under the said Contract of 31st July 1954- to 
make the payment claimed or any payment to 
the Plaintiff in respect of services rendered 
"by hi'm to them for work done "by Trim for them.

4-. The Defendant says that the said Contract 
of 26th September 1955 was made at the request 
of the Plaintiff who at a Meeting of the Board 
of Directors of the Defendant produced the 
said Contract without prior notice and 
requested that the Defendant entered into it 
with him. The intention of the said Contract 
was that that part of the Defendant's 
obligation to Tan Chew Seah under the said 
Contract of 31st July 1954 referring to the 
Plaintiff should "be implemented by binding the 
Defendant directly to the Plaintiff.

10

20

5. The Plaintiff was under no obligation to 
render any services to the Defendant under the 
said Contract of 26th September 1955.

6. Such work as the Plaintiff performed as 
a Mining Engineer or in the capacity which 
is described as "consultant" or "Consulting 
engineer" was done on his own behalf and not 
for the benefit of the Defendant under either 
of the said Agreements.

7. The work which the Plaintiff did 
perform for the benefit of the Defendant was 
fully paid for. The payment for such work 
was agreed upon between the Plaintiff and 
the Defendant and accepted by the Plaintiff 
as satisfactory payment for his services.

30



21.

8. The Defendant denies that the Plaintiff j-a the
rendered any services to it other than those
in respect of which he was remunerated as Kuala Lumpur
stated in paras^aph 7 herein. No. 3

9. The remedy of the Plaintiff (if any) Defence and 
is against Tan Ohew Seah or the 3rd parties. Counterclaim

28th July -I960
10. If the Defendant is liable to make any - continued 
payment to the Plaintiff the payment is as 
described in paragraph 1 (A)(b) herein.

10 0 0 U N T E R 0 Ii A I M

11. The Plaintiff well knew on the 27th
March 1957 that the Third Parties were agreeing
to take over such obligation with repect
to the payment of 1?& tribute as the Defendant
had to him. The Plaintiff was fully
aware of the course of negotiations regarding
this Agreement and was present while the said
negotiations were proceeding.

12. From a date before 26th September 1955 
20 and continuously thereafter until a date 

after 27th March 1957 the Plaintiff was 
Managing Director of the Defendant.

13. It was the duty of the Plaintiff as 
Managing Director of the Defendant to remind 
the Defendant of the existence of the said 
Contract of 26th September 1955 and to bring 
the existence of that Contract to the notice 
of the Defendant's legal adviser who was also 
present while the negotiations were proceed- 

30 ing.

In breach of the said duty the Plaintiff 
failed so to remind the Defendant and failed 
to bring the said Contract to the notice of 
the legal adviser.
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In the High 15. In the premises the Plaintiff is liable 
Court of to the Defendant to the extent of any sum 
Euala Lumpur payable to the Plaintiff "by the Defendant under 
——————• the said Contract of 26th September 1955« 

No. 3
Defence and Dated tMs 28th da^ of Jul^ 196° 

Counterclaim
28th July 1960 
- continued
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10

FURTHER AND BETTER PARTICULARS
OF THE DEFENCE

IN THE HIGH COURT AT KUALA LUMPUR

FURTHER AND BETTER PARTICULARS OF 
THE DEFENCE

The following are the particulars of the 
Defence :

Under paragraph 1 (p\ fii).

The said contract was not executed in 
accordance with Articles 101 nor was it 
duly authorised under Articles 82 (12)

Under paragraph 4.

The said request was made verbally 
by the Plaintiff at a Meeting of the Board 
of Directors of the Defendant held at the 
registered office of the Defendant on 
20th September 1955 at 4 p.m.

20 I960.
Dated and delivered this 25th day of August

No. 5

AMENDED DEFENCE AND COUNTER CLAIM 

IN THE HIGH COURT AT KUALA LUMPUR 

DEFENCE

1. The Defendant denies that it is legally bound 
to make to the Plaintiff the payment specified in 
the Statement of Claim or any payment.

In the High 
Court at 
Kuala Lumpur

No. 4
Further and 
Better 
Particulars 
of the Defence

25th August 
I960.

No. 5 
Amended 
Defence and 
Counter Claim

1st March 1961,
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In the High (A) With respect to the Contract in 
Court at writing dated the Jlst day of July 
Kuala Lumpur

(i) The Defendant does not admit the
No. 5 said Contract. The said Contract

Amended purports to be executed by the
Defence and Plaintiff acting under Power of
fount-PT» Attorney. The Defendant does not
pia-im admit that the said Power of
1st March 1961 Attorney authorised the Plaintiff 10
continued to execute the said Contract;

(ii) The Plaintiff was not a party to 
the said Contract;

(iii) If the said Contract is valid 
(which is not admitted), the 
Plaintiff is entitled to receive 
under it only such payment as was 
liable to be made to him by Tan 
Chew Seah (or Tan Choo Seah);

(a) The Defendant does not admit 20 
that Tan Chew Seah was liable 
to make any payment to the 
Plaintiff;

(b) If Tan Chew Seah was liable 
to make any payment to the 
Plaintiff, that payment was 
\% of the selling price in 
the Federation of Malaya of 
all ore sold from any 
portion of the 1,000 acres 30 
of the State Land at Bukit 
Kepont, less the usual de­ 
ductions in respect of export 
duty, stevedoring, lighter­ 
age and charges of a similar 
nature.

(B) With respect to the contract in 
writing elated the 26th day of 
September 1955 ~
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(i) The said Contract is not admitted;

(ii) The said Contract was not executed 
in accordance with the Articles of 
Association of the Defendant and 
does not bind the Defendant;

(iii) The said Contract is void for 
uncertainty;

(iv) The said Contract is void for lack of 
consideration,

10 2. The Defendant admits that it has not rendered 
any accounts to the Plaintiff. The Defendant 
denies that the Plaintiff is entitled to accounts.

3. The Defendant denies that it has agreed 
under the said Contract of 31st July 1954 to make 
the payment claimed or any payment to the 
Plaintiff in respect of services rendered by him 
to them for work done by him for them.

4. The Defendant says that the said Contract 
of 26th September 1955 was made at the request 

20 of .the Plaintiff who at a meeting of the Board, 
of Directors of the Defendant produced the said 
Contract without prior notice and requested that 
the Defendant entered into it with him. The 
intention of the said Contract was that that 
part of the Defendant's obligation to Tan Chew 
Seah under the said Contract of 31st July 1954 
referring to the Plaintiff should be implemented 
by binding the Defendant directly to the Plaintiff

30 5. The Plaintiff was under no obligation to 
render any services to the Defendant under the 
said Contract of 26th September 1955.

In the High 
Court at 
Kuala Lumpur

No. 5
Amended
Defence and
Counter
Claim -
1st March 1961
continued

6/ The Plaintiff was appointed Managing 
Director of the Defendant at a Meeting of the 
Board of Directors of the Defendant held upon 
the 12th March 1955 with effect from the 
27th July 1954 which was the date of incor­ 
poration of the Defendant. He was so appointed
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In the High 
Court of 
Kuala Lumpur

No.5
Amended
Defence and
Counter
Claim -
1st March 1961
continued 10

because of his knowledge of the affairs of the 
Defendant and his experience as a Consultant 
Mining Engineer. He was removed from office as 
Managing Director at a General Meeting of the 
Defendant on 19th May, 1957. The Plaintiff 
continued to be a Director of the Defendant until 
2nd August 1959.

7. The Defendant, in return for his services 
was paid a salary of $1,000/- from March 1955 
until 9th September 1956 and j$2,000/- per month 
from 10th September 1956 up to and including 
April 1957. In addition he received various sums 
for travelling and other expenses. During the 
period when he was not in receipt of a salary he 
was remunerated in the same way as the other 
Directors. The said salary and remuneration 
covered all services rendered to the Defendant 
by the Plaintiff and was adequate remuneration 
therefor.

8. The Plaintiff has rendered no service to the 20 
Defendant since he ceased to be a Director. The 
Defendant denies that the Plaintiff rendered 
to it any services other than those for which he 
was remunerated as stated in paragraph 7. In 
particular the Defendant denies that the Plaintiff 
rendered to it any services in pursuance of either 
of the said contracts of 51st July 1954 and 26th 
September 1955.

9. The remedy of the Plaintiff (if any) is 
against Tan Chew Seah or the 5rd Parties, 50

10. If the Defendant Is liable to make any pay­ 
ment to the Plaintiff the payment is as described 
in paragraph 1 (A) (b)- herein.

C Q U N T £ R C L A I M

11. The Plaintiff well knew on the 27th March 
1957 that the Third Parties were agreeing to take 
over such obligation with respect to the payment 
of 1$ tribute as the Defendant had to him. The 
Plaintiff was fully aware of the course of negot­ 
iations regarding this Agreement and was present 
while the said negotiations were proceeding.

40
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20

12. Prom a date before 26th September 1955 and 
continuously thereafter until a date after 27th 
March 1957 the Plaintiff was Managing Director 
of the Defendant.

13. It was the duty of the Plaintiff as 
Managing Director of the Defendant to remind the 
Defendant of the existence of the said Contract 
of 26th September 1955 and to bring the existence 
of that Contract to the notice of the Defendant's 
legal adviser who was also present while the 
negotiations were proceeding.

14. In breach of the said duty the Plaintiff 
failed so to remind the Defendant and failed to 
bring the said Contract to the notice of the 
legal adviser.

15. In the premises the Plaintiff is liable to 
the Defendant to the extent of any sum payable 
to the Plaintiff by the Defendant under the said 
Contract of 26th September 1955.

1961.
Dated and redelivered this 1st day of March

In the High 
Court of 
Kuala Lumpur

No. 5
Amended
Defence and
Counter
Claim -
1st March 1961
continued

FURTHER .AND ̂ BSTTER . P^jRTIGULARS OP THE 
AMENDED

IN THE HIGH COURT AT KUALA

FURTHER AND BETTER PAOTICUIARS OP

1. Under paragraph if A) /111.}.

30 The particulars of the circumstance by
reason of which it is not admitted that the said 
Contract is valid are set forth in the second 
and third sentences of paragraph l(A) (i).

2. Pp.de r J3§yggPapI\ !.( Al_ ( 1 11 )

At the Eighth Meeting of the Board of

No. 6
Further and 
Better 
Particulars 
of the 
Amended 
Defence.
1st May 1961
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In the High 
Court at 
Kuala Lumpur

No. 6
Further and
Better
Particulars
of the
Amended
Defence
1st May 196!
continued

Directors of the Defendant held on or about 1st 
March 1956 the Plaintiff stated that he would 
accept ifo tribute on the f.o.b. price of the 
ore IQSS export duty and the barge contract rate 
in settlement of the obligations of the Defendant 
under the Contract of 26th September 1955. 
On or about 27th March 1957, in the premises of 
the Supreme Court at Kuala Lumpur, during 
negotiations between the Defendant and the Third 
Parties regarding the take-over by the Third 10 
Parties of such obligations as the Defendant had 
to him, the Plaintiff stated to the Third Parties 
that the 1$ tribute which he claimed to be 
entitled to him from the Defendant was \% of the 
value of the ore at the mlnehead. The Plaintiff 
intended the Defendant and the Third Parties to 
act up on these statements and the Defendant and 
Third Parties did so when they entered into an 
oral agreement made by the Plaintiff, the 
Defendant and the Third Parties that payments 20 
thereafter were to be made to the Plaintiff by 
the Third Parties in lieu of the Defendant and 
agreed to the terms of paragraph 10 of the 
Consent Order made by the High Court at Kuala 
Lumpur in Originating Motion No.6 of 1956 wherein 
one Urn Ngian Cher was the Applicant and the 
Defendant and the Third Parties were Respondents.

2. Under garagra Phs_ 11 and 13.,

The negotiations referred to are those 
particularized in paragraph 2 herein. The 
legal adviser was Mr. N.A. Marjorlbanks.

1961.
Dated and delivered this 1st day of May,
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No. 7

ANDEFBNCE TQ

. COURT AT KUALA LUMPUR

Reply and Defence to Counterclaim

1. The Plaintiff joins Issue with the defendant 
on Its Defence except In so far as the same 
consists of admissions.

2. The Plaintiff denies para 11 of the Counter­ 
claim and states that while consultations were 

10 going on In the Supreme Court building between 
the parties he was specifically denied 
admittance to the place where such consultations 
were going on.

5. The Plaintiff admits para 12 of the 
Counterclaim.

4. The Plaintiff does not admit that it was 
his duty to do what is alleged in paras 13 and 
14 of the Counterclaim and in any event repeats 
para 2 hereof.

20 5. The Plaintiff denies para 15 of the Counter­ 
claim and states that he is not liable to pay 
any sums of money at all to the Defendant.

Dated this 22nd day of July, 1961.

In the High 
Court at 
Kuala Lumpur

No. 7

Reply and
Defence to 
Counterclaim
22nd July 1961

MENDED REPLY AND DEFENCE TO COUNTERCLAIM

IN THE HIGH COURT KUALA LUMPUR

AMENDED REPLY AND DEFENCE TO COUNTERCLAIM

1. The Plaintiff joins issue with the def­ 
endants on its Defence except in so far as the 
same consists of admissions.

No. 8
Amended Reply 
and Defence 
to Counter~ 
claim.
16th July 1962
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In the High 
Court at 
Kuala Lumpur

No.8
Amended Reply 
and Defence 
to Counter­ 
claim -
16th July 1962 
continued

l.A. The Plaintiff will contend that having regard 
to the Order of this Hon'ble Court dated the 
27th day of March 195? made in O.M. 6 of 1956 
which order was made by consent of the defendant 
which was a party to the proceedings and which 
order provides inter alia -

10

20

10. The agreement between Kepong
Prospecting Limited and Tan Chew Seah 
dated the 31st day of July, 1954 
whereby 1% of the value of all ore 
sold from the mining land is to be 
paid by the Company to Mr. A.E. 
Schmidt shall be taken over by the 
Respondents numbered 1 to 7 and 9 
but not 8 or their nominees and the 
Respondents numbered 1 to 7 and 9 
but not 8 shall indemnify Kepong 
Prospecting Limited., against all 
claims which may be made against 
Kepong Prospecting Ltd., thereunder.

it is not open to the defendant to allege and 
prove on facts, or claim to establish on lav/ that 
the agreements sued on were never made or if ' 
made were without any legal effect.

2. The Plaintiff denies para 11 of the Counter­ 
claim and states that while consultations were 
going In the Supreme Court building between the 
parties he was specifically denied admittance to 
the place where such consultations were going on.

3. The Plaintiff admits para 12 of the 30 
Counterclaim.

4. The Plaintiff does not admit that it was 
his duty to do what Is alleged i'n paras 13 and 14 
of the Counterclaim and in any event repeats 
para 2 hereof.

5. The Plaintiff denies para 15 of the Counter­ 
claim and states that he is not liable to pay any 
eum of money at all to the defendant.

Dated this 2Jrd day of July, 1961.
Dated this 16th dav of July. 1962. ^°
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No.'_.g. In the High
DEFENCE FOR THE 2ND, 3RD, 6TH AND 8TH
_______ THIRD PACT JES_ _________ Kuala Lumper

IN Tig. HIGH COURT AT_ fflALA LUMPUR No * 9 
——""''-•"•• Defence for

Defence for the 2nd, 3rd, 6th and 8th the 2nd, 3rd
Parties _\ ;_;;._ ; _ 6th and 8th

Third Parties 
THE COURT ORDER- DATED fi .fcv. . ffi? —— 1962

1. These 2nd, 3rd, 6th and 8th Third Parties 
10 deny that the Agreement dated the 31st day of 

July, 1954, and purporting to have been made 
between the Defendant and the said Tan Chew 
Seah was a valid and enforceable agreement.

2. The said agreement of the 31st day of July, 
1954 was made by the Plaintiff without the 
authority of the said Tan Chew Seah.

3. Alternatively if contrary to the contention 
of these 2nd, 3rd, 6th and 8th Third Parties it 
be held that the Plaintiff was held out by the said 

20 Tan Chew Seah as having authority to enter into 
the said agreement of the 31st day of July, 1954, 
the Defendant had notice of the Plaintiff's lack 
of Authority by reason of the facts that the 
Plaintiff was a director of the Defendant and 
signed the said agreement on behalf of the 
Defendant well knowing that he had no authority 
to do so.

4. In the further alternative if contrary to 
the contention of these 2nd, 3rd, 6th and 8th 

30 Third Parties it be held that the said agreements 
of the 31st day of July, 1954, was lawful and 
enforceable they will say that the Plaintiff not 
being a party thereto had no rights or claims 
thereunder against the Defendant. Alternatively 
the Plaintiff ceased to render services to the 
Defendant after the 27th March, 1957 and is not 
entitled to claim commission thereafter.

5. In the further alternative the Plaintiff
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In the High 
Court at 
Kuala Lumpur

No. 9
Defence for 
the 2nd, 3rd 
6th and 8th 
Third Parties 
~ 6th August 
1962 
continued

on or about the 1st or 2nd days of March 1956 at 
the Eighth Meeting of the Board of Direc.tors of 
the Defendant stated that he would accept one 
percent tribute on the f.o.b. price of the ore 
less export duty and the barge contract rate in 
settlement of the Defendant's obligation (which 
is denied) under the agreement between him and 
the Defendant dated the 26th day of September 
1955. Thereafter, the Plaintiff signed.the 
Minutes containing the said statement and further 
entered into a written agreement recording the 
said statement. Ifcr the said statement the 
signing of the said Minutes and the said agreement 
and each of them the Plaintiff is estopped from 
denying the effect thereof; alternatively the same 
was an accord and satisfaction whereby the 
Plaintiff is precluded from claiming commission 
of one percent of the selling price of the ore 
from the Defendant.

6. These 2nd, 3rd, 6th and 8th Third Parties 
admit Clause 10 of the Order of Court dated the 
27th day of March, 1957 and made in Kuala Lumpur 
Originating Motion No. 6 of 1956 but in and 
by reason of the foregoing these 2nd, 3rd, 6th 
and 8th Third Parties deny that they are under 
any liability to the Defendant thereunder. In 
addition these 2nd, 3rd, 6th and 8th Third Parties 
will rely on the Defendant's matters of defence 
in resisting the claim of the Plaintiff.

10

20

1962.
Dated and delivered this 6th day of August, 50
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20

No, ̂ 10
REPLY BY .THE DEPENDANT TO THE DE 
" ' 2ND, 3RD~ 6TH' • AND" 8TH

CE

THE HIH COURT OF KUALA

REPLY BY THE DEFENDANT TO THE DEFENCE
FOR THE 2ND, 3RD, 6TH AND 8TH 

_________ THIRD PARTIES _________

1. The Defendant joins issue with the Third 
10 Parties on their Defence.

2. On 27th March 1957, the Defendant agreed to 
grant a mining sublease to the Third Parties 
or their nominees. The tribute to be paid to 
the Defendant under the Sublease was agreed at 
$2.70 per ton. This figure was agreed on the 
understanding that the^ Third Parties would take 
over the payment of Ifo tribute to the Plaintiff. 
These arrangements were embodied in the Court 
Order dated 27th March 1957 which was made by 
consent. In the premises, the Defendant says 
that the 2nd, 3rd, 6th and 8th Third Parties are 
estopped from denying the validity and enforce- 
ability against them of the said agreement of 
31st July 1954.

3. By virtue of the said Court Order, alternative­ 
ly, by virtue of an oral agreement made in or 
about March 1957 between the Plaintiff, Defendant 
and Third Parties whereby it was mutually agreed 
that the Defendant's obligations under the 

30 contract of 31st July 1954 and 26th September 
1955 should be taken over by the Third Parties, 
the Third Parties are estopped from denying 
liability in respect of the payment of the 
tribute referred to in the said agreements to the 
Defendant or the Plaintiff.

In the High 
Court at 
Kuala Lumpur

No.10
Reply by the 
Descendant to 
the Defence 
of the 2nd, 
3rd, 6th and 
8th Third 
Parties.
14th August 
1962.

Dated this 14th day of August, 1962.



In the High No. 11 
Court at
Kuala Lumpur FURTHER nAMENDED DEFENCE

IN THE HIGH COUHT OF

FURTHER AMENDED DEFENCE Further - —— ' ~""'~ ~ ~ ——— - •• • ^ • ^

^ The Defendant denies that it Is legally 
bound to make to the Plaintiff the payment

l4th August specified in the Statement of Claim or any
1962 . payment .

(A) With respect to the Contract in writing
dated the 31st day of July 195^ - 10

(l) The Defendant does not admit the
said Contract. The said Contract 
purports to be executed by the 
Plaintiff acting under Power of 
Attorney. The Defendant does not 
admit that the said Power of 
Attorney authorised the Plaintiff to 
execute the said Contract;

(ii) The Plaintiff was not a party to
the said Contract] 20

(ill) If the said Contract is valid (which 
Is not admitted), the Plaintiff 
is entitled to receive under it only 
such payment as was liable to be 
made to him by Tan Chew Seah (or 
Tan Choo Seah J ;

(a) The Defendant does not admit 
that Tan Chow Seah was liable 
to make any payment to the 
Plaintiff; 50

(b) If Tan Chew Seah was liable to
make any payment to the Plaintiff 
that payment was 1$ of the 
selling price in the Federation 
of Malaya of all ore sold from 
any portion of the 1,000 acres of 
State Land at Buklt Kepong less 
the usual deductions in respect
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10

20

of export duty, stevedoring, 
lighterage, and charges of a 
similar nature.

(B) With respect to the Contract In writing 
- dated the 26th day of September 1955 -

(i) The said Contract is not admitted;

The said Contract was not executed 
In accordance with the Articles of 
Association of the Defendant and 
does not bind the Defendant;

(ill) The said Contract is void for
uncertainty;

(iv) The said Contract Is void for lack 
of consideration.

The said Contract dated 51st July 1954 and 
the said Contract dated 26th September 1955 
or, alternatively, the first said Contract 
or the second said Contract were discharged 
as against the Defendant by novation with 
the Plaintiff's consent by virtue of 
paragraph 10 of the Order of this Honourable 
Court dated 27th March 1957 and made in 
Originating Motion No.6 of 1956. 
Alternatively, both the said Contracts or 
the said first Contract or the said second 
Contract were implledly discharged by virtue 
of an oral agreement made in or about March 
1957 between the Plaintiff, the Defendant 
and the Third Parties whereby it was 
mutually agreed that the Defendant's obli­ 
gations thereunder should be taken over by 
the Third Parties.

2. The Defendant admits that It has not 
rendered any accounts to the Plaintiff. The 
Defendant denies that the Plaintiff is 
entitled to accounts.

;5. The Defendant denies that It has agreed 
under the said Contract of 51st July 1954 to 
make the payment claimed or any payment to the 
Plaintiff in respect of services rendered by 
him to them for work done by him for them.

In the High 
Court at 
Kuala Lumpur

No. 11
Further 
amended 
Defence - 
>l4th August 
1962 
continued
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In the High 
Court at 
Kuala Lumnur

No. 11
Further 
Amended 
Defence - 
14th August 
1962 
continued

4. The Defendant says that the said Contract of 
26th.September 1955 was made at the request of 
the Plaintiff who at a Meeting of the Board of 
Directors of the Defendant produced the said 
Contract without prior notice and requested that 
the Defendant entered into it with him. The 
intention of the said Contract was that that part 
of the Defendant's obligation to Tan Chew Seah 
under the said Contract of 51st July 1954 
referring to the Plaintiff should be implemented 10 
by binding the Defendant directly to the Plaintiff.

5. The Plaintiff was under no obligation to 
render any services to the Defendant under the 
said Contract of 26th September 1955.

6. The Plaintiff was appointed Managing 
Director of the Defendant at a Meeting of the 
Board of Directors'-of the Defendant held upon the 
12th March 1955 with effect from the 27th July 
1954 which was the date of incorporation of the 20 
Defendant. Ho was so appointed because of his 
knowledge of the affairs of the Defendant and his 
experience as a Consultant Mining Engineer. He 
was removed from office as Managing Director at 
a General Meeting of the Defendant on 19th May 
1957. The Plaintiff continued to be a Director 
of the Defendant until the 2nd August 1959-

7. The Defendant, in return for his services 
was paid a salary of $1,000/- from March 1955 
until 9th September 1956 and $2,000/- per month 30 
from 10th September 1956 up to and including 
April 1957. In addition he received various sums 
for travelling and other expenses. During the 
period when he was not in receipt of a salary he 
was remunerated in the same way os the other 
Directors. The said salary and remuneration 
covered all services rendered to the Defendant 
by the Plaintiff and was adequate remuneration 
therefor.

8. The Plaintiff has rendered no service to 
the Defendant since he ceased to be a Director. 
The Defendant denies that the Plaintiff rendered 
to it any services other than those for which he 
was remunerated as stated in paragraph 7. In 
particular the Defendant denies that the Plaintiff 
rendered to it any services in pursuance of either 
of the said contracts of 51st July 1954 and 26th 
September 1955.

40
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10

9. The remedy of the Plaintiff (if any) is 
against Tan Chew Seah or the Third Parties.

10. If the Defendant is liable to make any 
payment to the Plaintiff the payment is as 
described In paragraph 1 (A) (b) herein.

CJ3 U N T_E_R C L AIM

11. The Plaintiff well knew on the 27th March 
1957 that the Third Parties were agreeing to take 
over such obligation with respect to the payment 
of 1$ tribute as the Defendant had to him. The 
Plaintiff was fully aware of the course of 
negotiations regarding this Agreement and was 
present while the said negotiations were 
proceeding.

12. From a date before 26th September 1955 and 
continuously thereafter until a date after 27th 
March 1957 the Plaintiff was Managing Director 
of the Defendant.

In the High 
Court of 
Kuala Lumpur

No. 11
Further 
Amended 
Defence 
14th August 
1962 - 
continued

15. It was the duty of the Plaintiff as 
20 Managing Director of the Defendant to remind the 

Defendant of the existence of the said Contract 
of 26th September 1955 and to bring the existence 
of that Contract to the notice of the Defendant's 
legal adviser who was also present while the 
negotiations were proceeding.

14. In breach of the said duty the Plaintiff 
failed so to remind the Defendant and failed to 
bring the said Contract to the notice of the 
legal adviser.

30 15. In the premises the Plaintiff is liable to 
the Defendant to the extent of any sum payable
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In the High to the Plaintiff by the Defendant under the said 
Court of Contract of 26th September 1955. 
Kuala Lumpur

Further JL9&U
Amended
Defence - Dated and rodelivored this l4th day of
14th August August 1962.
1962 -
continued.
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ITo. 12

OF EVIDENCE OF IIASHIM J . 

DEFENDANT * S EVIDEUCE

VIGTOn SIHES

fi.W.,1. William Vjlctor. Syi.ies^ a/s in English. 
As st. Warden of " iBTne s ,~ Joh'or e .

I have in my charge the records relating 
to the mine at Bulcit Kepong. P. P. Ho. 10/53 was 
issued on 25.11.53. Delay in starting work was

10. due to security problem and formation and train­ 
ing of the guard. Clearance was finally given 
on 28.6.54-<> The district war executive 
committee gave permission for an armed guard and 
in effect thus allowing prospecting to begin. 
On 30 ,6. 54- the Warden of Mines Johore gave 
permission to prospects by pitting. There 
would be no prospecting prior to that. The 
permit Ho. 1/54 was issued on 8.6.54 to Tan Chew 
Seah care of I.E. Schnidt (pltf). A letter was

20. received by the Warden of Mines Johore on
15»6.54 from pltf . to say preliminary field 
observations had been carried out. A letter was 
sent to the principal geologist in K.L. on 15.8.54 
by the Warden of nines Johore to say that 
preliminary operations in the Bukit Kepong area 
held under permit ITo. 10/53 commenced early last 
month. On" 10. 8. 54 pltf. wrote to the Warden 
of Mines to say that approximately 40 men were 
employed at BuldLt Kepong. On 17.9.54 pltf.

30. again wrote to Warden of Mines forwarding a
report on the prospecting carried out together 
with the plan showing the positions of the pits 
examined. At that time considerable delay was 
apparent with regard to this permit because they 
could not have security guard. Final clearance 
for the guard had to be obtained from the 
Director of Operations, in IC.L. I cannot say 
about the degree of terrain.

CEGSS-5::^IIIITED BY PLAINTIFF

40. JCOF. by Hanani. I was not personally in
charge of the Mines Department at that time. 
What I have started I have called for the 
records. What I have given is in respect of 
P. P. 10/53- From the departmental view we then

In the High 
Court at 
Kuala Lumpur

Ho. 12

Notes of 
Evidence of 
Kashim J.

Defendant's 
Evidence

12 (i)

William
Victor
Symes

Examined

Cross- 
examined by 
Plaintiff
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In the High 
Court at 
Kuala Lumpur

No, 12

Notes of 
Evidence of 
Hashirn J.

Defendant's 
Evidence

12 (i)

William
Victor
Symes

Cross- 
examined by 
Plaintiff 
continued

waited for the mine to start work. Permit 1/54 
was only a permission for carrying out pitting 
in respect of P.P.No.10/53 under the rules and 
regulations of the Mines Enactment. P.L.1/55 
was issued on 4-.4-.55* It was applied for on 
18,9.54. The area in respect of"P.L.1/55 is 
740 acres. A plan was forwarded to Warden of 
Mines Johore showing the prospecting carried out 
under P.P.10/53, P.P.3/55, P.L.1/55 and P.L.3/55. 
On 15»3»55 pltf. sent a report of prospecting in 10 
respect of P.P.10/53 & P.P-3/55- First report 
contained 57 pits with regard to p.p.10/53 and 
second report contains "both of 10/53 and 3/55 
the number of pits would be more than 57- I 
cannot say exactly how many because the report 
is in my files. Part of this area falls within 
the Malay Reservation, Bulcit Kepong Malay 
Reservation. One day after 5,9*55 the Warden of 
Mines received a copy of an application for a 
mining lease over a total area in respect of the 20 
2 p.ps. Results of prospecting submitted by 
permit holder together with the plan of any area 
prospected are kept under confidential cover in 
the Mines Office concerned and are not kept in 
open, files. I have not got a document dated 
5.9«54 with me to-day. It will be in the con­ 
fidential file. According to my file it would 
appear that on 24,11.55 a further pitting report 
with log sheets was sent to the Warden of Mines, 
Johore. The last sentence in the letter dated 30 
24,11.55 is "the working is still proceeding" 
referring to prospecting work. /Mooney requests 
Court to note that v/itness is being examined from 
the voluminous correspondence between the deft, 
company and the Mines Department which appears to 
be in the possession of the pltf. including 
prospecting plans« Hone of this correspondence 
and none of these plans arc disclosed in 
pltf's affidavit of documents^ I am shown a 
prospecting plan. I would presume that a plan 40 
of this type would be submitted to show the 
position of the pits dug. (1/D6). I have an 
extract from the C.L.M's file dated 10.12.55 to 
say that the executive council has approved the 
2 mining leases. Any information with regard 
to how the Security problem could be solved 
before 28.6.54 would be with the D.W.E.C. or 
C.P.O. I did not intend to suggest that 
because pltf* could not produce a security guard 
that clearance was not given until that date, I 50 
am not familar with this area, I can only 
say that the security position was bad.
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10.

20.

CROSS-ECArmiED BY THIRD PASTIES

XXH. by Hurphy. The last communication from 
Kcpong Prospecting is dated 31.5.59- All 
the letters fron i-Iepong Prospecting to which 
I have been referred by Mr. Hamani are signed 
"by various people and not "by any one particular 
person. The chop is the signature. Pltf. 
signed nost of then. I see a large number 
of plans sinilar to 1D6. I cannot say 
whether one particular person drew such 
plans outside our department. We have a 
tracer to draw the plans.

RE-ESAMI33ED

Re-In. Pitting is relatively simple depend­ 
ing upon hardness of the ground. I an 
referring to the physical act of digging a 
trench. Planning for pitting can be 
difficult depending upon the area. The 
prospecting area of P.P.10/53 is 1,000 
acres. The area in respect of the 2 mining 
leases were issued in L.496 is 875 acres 
2 roods 0 poles. In M.L. 4-95 is ?60 acres, 
total approximately 1635 acres.

(By consent witness is released fron 
further attendance).

In the High 
Court at
Kuala Lumpur

No. 12
Notes of 
Evidence of 
Ilashim J.

Defendant *s 
Evidence

12 (IT"
William Victor 
Symes

Cross- 
examined by 
Third Parties 
continued
Ro- 
Examined

30

12 „ (jj) WILLIAM ROBERT IIUSSAY 

D.W.2_._ William Robert Plus say a/0 in English;

I have been a Mines manager on 3 mines. 
I am now a consulting engineer. I v/as formerly 
employed as a resident engineer with the deft. 
mining, Kepong Prospecting Co. This was at their 
mine at Buliit Kepong. I was thereafter employed 
by the Kepong Mines Ltd* as resident engineer and

12 (ii)

William 
Robert 
Bussay

Examined
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In the High 
Court at 
Kuala Lumpur

No. 12

Notes of 
Evidence of 
Sashim J.

Defendant f s 
Evidence

12 (ii)

William
Robert
Hussay

Examined 
continued

Cross-

Plaintiff

mines manager at Bukit Ivepong. I. first saw 
Bukit Kepong during the Z'Mas ^olidays in 
December 1956. I walked over the area. There 
was a narrow jungle track from the Bukit ICepong 
Village to the proposed mining area and I 
noticed it was virgin jungle and a few tracks 
and rentices led to the pitting that had been 
excavated to reveal the iron ore deposits. The 
pitting was not of the same age. A few of the 
pits had green moss on the sides of pits. I 
have seen a Japanese document and its trans­ 
lation in pltf1 s office. It would appear from 
the document that a Japanese party had come from 
Siam to Bukit ICepong round about 1928 and had 
found iron ore a few feet under the top soil. 
It did not give any technical data beyond that 
some ore was so many feet underneath the top 
soil. I would estimate that for the initial 
work involved $2,000 or $2,500 per month would 
be a reasonable fee. I mean in the preliminary 
work. Thereafter between $500 and $1,000 a 
month as a visiting consultant. The work 
involved in preliminary work prior to estimating 
the actual ore deposits and capital expenditure 
involved in opening that particular mine and 
estimating the financial return for the capital 
expenditure which has been expended entails 
considerable work and responsibility and 
technical knowledge is very considerable. I 
look at p.l in D5. To acquire a knowledge on 
this "report of prospecting up to date" would 
require approximately 2 months, visiting the 
area, compiling statistics from the field 
workers. The digging the pits is included in 
the 2 months.

BY PLAINTIFF

by Raiaani. Pltf . is a very well known 
consulting engineer in Malaya. I have no 
experience of this country before the war, but 
after 194-5 « Pltf. is considered as a 
consulting engineer with a high reputation. 
When I started work there as resident engineer 
in December 1956 and most of the prospecting had 
been completed. Pltf. was the chief engineer. 
I \tfas paid $2,000 as resident engineer and 
travelling expenses. At that time I was living 
in K.L. when I was employed by Kepong 
Prospecting. I carried on until March I960.

10

20



4-3 <

My salary wont to $2,4-00 per nonth with free 
accommodation with a "bonus of 5 cts. a ton on 
production. After Kepong Mines took ever pltf. 
was for some tine consulting engineer for the 
Kepong HinoSo I knew pltf. was doing it for a 
nominal fee. I do not know how much it was. 
Pltf. spent many hours with me when he was 
consviltiiig engineer for Kepong nines planning the 
mines scheme, Pltf. was the chief engineer for

10 a short period for Eepong Prospecting. Pltf.
was giving his best while I was working with him. 
It was to his interest to give his best as he had 
a lot to gain by it. I would not agree that in 
December 1956 there was any extra work to do 
except to dig a few trial pits for the Japanese 
ore buyers who visited the area. There were 
many pits at Bukit Pasol but I cannot say how 
many. All the raining at this particular mine 
was basically easy but the Jungle present the

20 problem and it was a very bad bandit area. In 
it was even worse.

In the High 
Court at 
Kuala Lumpur

Ho. 12

Notes of 
Evidence of
Jlashim J.

Defendant's 
Evidence

12 (ii)

William
Robert
Hussay

CROSS-E;LAIiIESD BY THIRD PARTIES

SLIT, by Murphy. 1 was not brought in by pltf.
I answered an advertisement and vias interviewed by 
pltf. It was on pltf's recommendation I got the 
job. I got the gob in October 1956. I do not 
have any engineering qualification. In 1957 1 
started working for Kepong Mines and pltf. was the 
consulting engineer. I do not know pltf» was

30 getting $300 a month. During the period May 1957
to December 1957 when wo wore both working for Kepong 
Mines pltf. advised on the levels and the positioning 
of the washing plants, the best area to work in 
which would give the quickest return on the ore and 
generally advised me on the equipment. Pltf. did 
not come to Bulcit Kepong except on 2 occasions but 
I had contact with him in K.L. in his office. I 
could not have called on him more than 6 times. I 
would stay for about an hour on each occasion. That

4-0 would be the sun total of his work, I would expect 
him to be paid noro than that. Pltf. was there to
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Plaintiff 
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Third Partif
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do more if I wanted him to do more. The
washing plant plans had been partially
prepared by pltf. prior to our both joining
Kepong Ilines. I was trying to get the
washing plant plans from pltf, during that
period of 7 months. Plans were not
complete. I got the plans roughly in
December and when I got them they were not
complete. My main concern at that time
was not to get the plans for the washing 10
plant but to build 10 miles of road. The
only thing pltf. was required to do was fco
provide the plans for the washing plant.
Pltf. was also to assist me in locating 168
owners of small rubber estates to whom we
had to pay compensation for destroying the
rubber trees. I asked him to do this not
because he was the consulting engineer but
he knew the people in that area.

Adjourned to 2.JO p.m. 20

Sd. M.M. HasMm 
18.3.63

Court resumes Parties as before.

D.W.2. William Kobert Hussoy (on former oath) 
states in English:-

ZXN. by Murphy continues.

I thought pltf. was the best man to 
contact the smallholders because he had been 
in the district and knextf the people for many 
years. The road was approximately 7 miles. 30 
The first 3 miles is a reserved road owned by 
the State of Johore. On the contrary the 
first 3 miles was the problem. The small 
holders had encroached on the first 3 miles 
with rubber and fruit trees. They got $4/~ 
per tree as compensation. The 168 people 
had encroached on the first 3 miles. The 
next portion after the first 3 miles was 
owned by the Sng estate and other small 
holders. The Sng estate was not to my 4-0 
knowledge owned virtually by the company. 
Pltf. put me into contact with some of the 
owners near Malacca. Pltf. put in contact 
with one of the Directors of the Company.



Pltf. gave no advice as to where to go to contact 
some of tlio owners. The last 2 and not noro 
niles was virgin forest. I got part of the 
washing plant plan in December, Pltf. did not give 
mo the whole plan becaxise the mechanical drive was 
rather complicated and to ny knowledge was never 
finalised. Ilr. Wilkins drew a plan on my 
recommendation over the telephone and pltf. was 
going to be dismissed as the consulting engineer.

1C That plan was eventually sent to ne by the new 
consulting engineer that was engaged who was Ilr. 
J.P. ¥ilkins, Iph. To ny best of recollection I 
got the plan in" February or April 1958« Mr« Chang 
cane up to see me at Kepong and very often I went 
to see pltf. at K.L. with Chang,. On every 
occasion Chang asked pltf. for the plan of the 
washing plant. Personally pltf. was not in the 
best of health at that tine and conveyed it to us 
and possibly the drive was very complicated and it

20 would have taken pltf. a much longer time than
Chang and I could afford. The esrpenses at ray level 
were running at 015,CGO a month and the company 
could not do any mining because the washing plant 
was not ready. Wilkins produced the plan within 
2 months. The plant has worked effectively as 
any other washing plant. Chang consulted me and 
I agreed Chang had to get somebody else to do the 
plan of the washing plant. I am shown a copy of a 
letter from Kepong Mines to pltf. terminating, his

30 services. I knew that letter was going to be sent 
as I had been consulted about it. I agree that 
pltf. has not mining engineer's qualification. 
Possibly pltf. could not draw up the washing plant 
plan because ho does not possess a mining engineer's 
qualification, I do not agree pltf. has not the 
ability to produce such a plan. I have a great deal 
of practical enrperiencc. I believe Chang was a 
Director of Kepong Prospecting in December 1956. Hy 
gob at that time was to find out the cost of new

4-0 and second-hand equipment. ITo practical work was 
done at that time. When I did start it was in 
connection with the construction of the road as I 
was a constructional engineer in the army. It \fas 
after production that they brought in George Yipp. 
Wilkins was the consulting engineer since January 
1953« I was asked to hand over to George Yipp on 
10.3.60 but Yipp had arrived previously. Pltf. was 
a sick man between December 1956 to May 195?. Pltf. 
did not do anything during that period other than

$0 writing a letter or not. I was also unable to do
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any work "because of the case pending 
against Kepong Prospecting. During 
the whole time I was there pltf. did 
practically nothing.

No re-Xn. by Ii.

(Raciani submits that we seem to 
get away from the action. Nothing to 
do with pltf's vrorlc. 
Witness released.)

12 (iii) - JOHN P. WILKINS.

D.W.3. John Puddicom.be Wilkins a/s in 
English:-

Consulting Mining Engineer with an office 
in Ipoh.

I am a qualified mining engineer. I 
obtained my qualification at the Cranborne 
School of Mines. I have "been a mining 
engineer since 1957. I have practised riy 
profession in Thailand Sierra Leone and 
Malaya. I have "been practising . as a con­ 
sulting mining engineer in Malaya since 1955>» 
I am familiar with iron ore agreement "between 
prospectors and miners. I have not come 
across a 1% tribute arrangement in these 
agreements. A percentage tribute arrange­ 
ment is common in tin agreements. ¥e do not 
have a percentage tribute in iron ore agree­ 
ments because iron ore is based on the cost 
per ton. In a tin agreement the tribute is 
based on a percentage of the final cost. The 
cost of tin is quoted on the tin market and 
certain percentages are deducted by the

10

20

30
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10

20

30

Government for duty purposes assay charges and 
sneltiiig charges and percentages due to tribiites 
and tlie balance is paid to the i.iiiier or firm. As 
far as iron ore is concerned the tribute is 
mentioned in so nany dollars and cents per ton. 
I an shown, p.l of D.5 - "report on prospecting to 
date". (Witness reads it to hinself.)

calculations there are fairly 
simpc. There is a reference to assay value. 
The assay could Too done "by a mining engineer. It 
is normally not done by him. There is a reference 
to the estimated cost of production. This would 
take roughly a fortnight to do. After the area 
has been inspected to ascertain transport facilities 
and other factors one should be able to roughly 
estimate the capital required. The estinated cost 
of production is a separate operation from the 
estimate required of capital requirement. It would 
take roughly 2 vrceks to estimate the capital. 
These two weeks ifould overlap the 2 weeks required 
to estimate the cost of production. I have acted 
as consultant for Kepong Hines since Jan.. 1958- 
My remuneration is $500 per month. I am in' a 
position to assess approximately what had been done 
before my arrival. The previous consulting 
engineer had done considerable work in furthering 
the floatation of the mine as a mining unit. A 
reasonable monthly foe for that work would in ray 
opinion be approximately 01, COG depending upon the 
amount of time he spent on the job. I don't charge 
by the hour but I charge by the day which is $100/~ 
a clay. 1 increased to 0100 a day since 1959° 
This would be a reasonable average rate depending 
upon the size of the office. 
Adjourned to 1C a.].;, on 19.3.63.

Sd: ri.IL liashim
18. .63

19th March, 1963

Court resumes. Parties as before.

D.W.3. ...John P. Wilkins (on former oath) states in 
English : -

' . ' " ~ .-... GROSS-E^IIJiEIMSY. PLAINT IFF

jQQT. by Ramani . When one uses the word mining the 
normal accepted meaning is mining underground such
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as mining coal by sinking shafts tunnels and 
things like that. Tin nining in this country 
with the exception of one underground nine can 
be termed surface or alluvial mining. The 
training at Cranborne School, the enphasis is 
on underground mining but it is also includes 
alluvial mining. Alluvial mining requires 
skills of a structural, a bit of electrical 
and mechanical engineering. Tribute is money 
paid by the miner based on his production to 10 
the lessor of the mining lease. Tribute in 
respect of tin mining is of the value and 
quantity of the tin ore. I agree there is a 
local market for tin. I agree there is no 
local market for iron ore. The tin buyer or 
sraelter pays the export duty. The export duty 
is royalty paid directly by the smelter to the 
G-ovt. In tin it excludes the value of the 
export duty. With iron ore it may be on the 
same principle depending on the agreement made 20 
between the mining lease owner and the miner. 
The term F.O.B. value does include export duty 
in the case of iron ore. The value is 
dependent on the IP.O.B. price which includes 
the duty in respect of iron ore and in the 
case of tin it is deducted at source by the 
smelters. Tribute is based on the under­ 
standing that the final rate payable on the 
F.O.B. price. I am shown D.5. p.l "report 
on prospecting to date". When I said yester- 50 
day it was fairly simple I meant the 
calculations were simple to arrive at the 
figures quoted at p.l of D.5« Material for 
the calculations must be obtained. I read 
at p.l. "Bukit Nanong Besar - 50 acres - 
1000,000 cu.yards 250,000 tons". Preliminary 
work must be done in prospecting to obtain 
these figures. The area has got to be 
prospected by pitting to obtain the depth of 
overburden and the depth of iron ore and 4-0 
also the acreage. Pits measured by dropping 
a tape measure from the surface to the bottom 
of the overburden and from that point to the 
bottom of the iron ore. Each pit has been 
measured and recorded. When the iron face 
is finished the pitting stops. Work of 
pitting is supervised by the kepals or the 
clerk in charge in the field who records the 
information for final inspection by the 
engineer in charge or other appointed agent. 50
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After neasur orients are taken the position of 
the pits are recorded on a plan. Samples 
are taken for recording the contents of iron 
ore. When all these things are done the 
calculation part is conpiled in the office of 
the consulting engineer.

CRO3S-EZAHIHSD EY THIRD

by Murphy.. One conputes every pit and records

I
was

_ 
the depth of iron ore and then averages the depth of

10. "bed and the quality of the whole lot. It is
usually done by the engineer. All the work at the 
field should Toe inspected by the person who signs 
the report. At tines it is difficult to get the 
figures because the field workers have to wade 
through swanps „ Apart fron the physical difficulty 
there is not nuch mental difficulty provided the 
person who signs the report knows what he has to do. 
These calculations can be nade by a knowledge of 
arithmetic and not necessarily by an engineer. _

20 did a drawing for the washing plant in 1958. I
asked to do it in January and I produced it I think 
in Ilarch. I did not get the help of any plan from 
pltf . D.W.2 told ne what the area was like. I 
put up the actual drawing of the plan unaided. 
There was a drawing of a rotating screen which was 
not coripleted and I saw an incomplete trommel at the 
foundry. Hot practical to con.pl etc the washing in 
accordance with the drawing of the trommel which I 
saw. As it was only half a plan I could not answer

30 to the question whether any competent engineer
would draw such a plan for this particular washing 
plant Fron the half plan and the trommel which I 
saxtf I would have sono idea as to the type of washing 
plant contenplated by the engineer who prepared that 
plan. I do not consider that such a nachine
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contemplated "by that engineer would be 
suitable for the purpose. I deal with 
similar types of machines at Cranborne 
School of Mines. I would have expected 
something better from a competent mining 
engineer.

No re-Zn.

(Ramani once again protests to waste 
of time. Issue not the capability of 
pltf. Noted. Case proceeds.) 10

12 (iv) - HEW KIANG MAIN 

D.W.4-. Hew KLang Main a/s in English:-

Qualified Accountant. I am an associate 
of the Australian Society of Accountants. I 
ani a partner of Hew & Co. public accountants. 
My company is the secretaries of Kepong 
Prospecting Ltd. I have in my custody a 
minute book of Kepong Prospecting Ltd. together 
with the Memorandum and Articles of Association 
of Kepong Prospecting Ltd. I have also in my 
custody minutes book No.2 with a copy of the 
Amended Memorandum (admitted D7 and D8 
respectively). I have also in my custody 
journal, ledger and cash book. (Admitted D9, 
DIG & Dll respectively). I have examined 
D9, D10 & Dll and I have made extracts from 
these books. I produce the extracts 
(admitted D9A, D10A & D11A). The extract 
from D9 refers to entries of the accounts of 
pltf, with Kepong Prospecting Ltd. D10A refers 
to a copy of the pltf's current account with 
Kepong Prospecting Ltd. D11A refers to 
payments by cheques nade by Kepong Prospecting 
Ltd, to pltf. D9A is connected with D10A. 
D9 is used to record entries before posting 
to D10. D11A records entries in the cash 
book before posting to the ledger. According

20
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!0

0

to D11A the total raid or tho column, salaries and 
wagos arioiints to $23*666.66. In addition in 
D10A oil tlie right hand side of the account 
against the date Deceriber Jlst 1955 there is an 
entry for salary for Harch to Deceriber 1955 for 
010,000. Therefore the total salaries paid to 
pltf. is $33,666.66,, The total expenses paid 
to -oltf. anounted to $11,250.19 covering period 
July 1955 "bo April 1957. There is another 
$1,000 advanced "by Chua Ken San, Chairman of 
the Kepong Prospecting Ltd. to the pltf.

OEOSS-EIIATiIESD BY PLAINTIFF

ZXN. "by Ramani. D10 is a full copy of pltf l s 
current account. D9A & D11A are extracts of 
entries only in respect of pltf. There are no 
entries relevant to pltf. in the journal D9 
"before October 31st 1955.

(Ranani applies that lie be allowed to 
cross-examine at a later date after studying D9, 
10 & 11 - granted) .

No .questions by Murphy. 

No He-2n.

12 (v) - GI-KJA IxHAHG

D.V.3» Chua Kwan^ Son,^ a/s in English :-

I an the nanaging director of Kepong 
Prospecting Ltd, the deft, company. I have 
been a director of this company since it began. 
I ceased to bo a director on 5«9-56 when the 
third party were controlling the company. I 
became a director again in Harch 1957 immediately 
after the consent order. Pltf, was chairman and 
Hanging director of Kepong Prospecting Ltd, from 
the beginning till 1.10.56. On 1.10.56 pltf. 
ceased to be the chairman but remained managing 
director till 19.5*57. I look at page 13 of 
PI. (Witness reads the portion marked in blue
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pencil by ne.) I now look at D5 p. 3- (Witness 
reads the portion at the "bottom narked in "blue 
pencil by ne.) I now look at p.33 of PI. 
(Witness reads portion narked by ne in blue 
pencil.) Pltf. was appointed managing 
director of the mining due to his knowledge of 
the affairs of Kepong Prospecting Ltd. and also 
in his capacity as an engineer. I look at PI 
page 14 - "adoption of agreement". I look at 
D5 p. 5 - "provisions of staffs". I think the 10 
pltf. himself suggested that he should get a 
salary. I think it was the pltf. again who 
suggested the amount. I think the pltf. must 
have suggested the date as to the commencement 
of his salary. Pltf. was not paid any salary 
before because the company had no money at 
that time. The company had very little money 
on 4.7»55» It was not in a position on 
4.7.55 to pay pltf. 01,000 a nonth. The 
question of salary was raised by the pltf. 20 
himself at this meeting of 4.7.55• I look at 
p.3 of D.5 "future action". I now look at 
p.4 of D.5 "proposed trip to Japan". As far as 
I know the cost of a 1st class return trip to 
Japan at that tine was about $1,000. I look 
at p.29 of- P.I "appointment of Chief Engineer". 
Pltf's salary was increased to 02,000 with 
effect from 10.9.56 as the result of the 
resolution passed at the meeting of 5»9«56. 
The company was incorporated on 27«7»54-. There 30 
was very little work going on at Bukit ICepong 
in 1954 because of the emergency. Kepong was 
a very bad bandit area at that tine. Besides 
the emergency there was no other reason why 
no work was done there. At that tine in 
195^- the company definitely had not enough 
funds to start nining operations. Vie were 
always short of money to pay the security 
guards up there. During these six months in 
1954- after the company had been formed the 4-0 
pltf. had never visited the nine. I look at 
p.21 in P.I "finance." I recollect this 
event. At that tine my father was trying to 
ask his friends to subscribe to the company's 
capital and it was found that lf/o tribute 
payable to pltf. was not welcome by my 
father's friends. So I was instructed to 
attend this meeting to convey that inform­ 
ation and to request the pltf. to reduce 
that I°/o tribute so that it could be more 50
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attractive. I look at p. 23 in P.I. "finance" 
(roads). It is correct to say there was no money 
coning to the company at that tine. The 
principal single it on of expenditure of the coripany 
at that tine was salary due to pltf. The entry of 
tho third party into the coripany led to proceedings 
in Court. The view taken by no and ny group of 
shareholders was that the 3rd party had got a lot 
of shares in an irregular manner. (A copy of a

10 ninute in D.9 put in adultted D8A). I look at
D8A. This is a ninuto of the crucial meeting the 
outcome of which was that the 3rd party got the 
control of tho conpany. I went to the Court with 
the 3rd party. Our object was to nullify tho 
issue of shares to the 3rd party. After a 
prolininary hearing a sett lenient was discussed 
between my group and the 3rd party. It was dis­ 
cussed in this Court House but in tho larger 
Court roon nosct door on the 2?.3.57. At that

20 meeting it was agreed that the 3rd party would
carry out the riining operation under a sub-lease 
and also that the obligation of I'/o tribute to 
pltf. be taken over by the 3rd party. The 3rd 
party know of pltf's 1% tribute. I see p.25 in 
P.I. I read frori the botton at p.26. Hr. 
Jagatlieesan is the first 3rd party in this action. 
I was involved myself in the discussion in the 
eiipty court roon. There were riany persons 
present at the discussion at that tine. Chan &

30 Jagetheesan were present, raany lawyers present,
among then I remember Cunarasami and Smith. They 
wore on the side of the 3rd party. Smith was one 
of the 3rd party involved at that tine. liar j or i- 
banks, a lawyer represented Kopong Prospecting. 
I saw the pltf. around the Court House at that 
tine. He was managing director of Kepoiig 
Prospecting at that tine. It was agreed at 
that discussion between no and the 3rd parties 
that the 3rd party would take over the obligation

40 of paying tho r/i tribute to pltf. We first
discussed the amount of tribute to be paid to us 
at $3/- per ton and it was on the suggestion of 
the 3rd party that since they would take over 
the payment of l/o tribute to pltf. which was 
reckoned at nore or less 30 cts. per ton so the 
net tribute to be paid to us would be $2.70 per 
ton. This was agreed by us. And that was 
embodied in tho consent order.
Adjourned to 2.00 p.m.

50 Sd: 11.11. Hashin
19.3.63.
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Court resumes. 

Parties as "before.

D.W.5. jEwanff Song (on forner oath) states
in English:

I look at p.20 of P.I, I read out paras 
2 & 3 at p.20. The supplementary agreement 
mentioned in Para. 3 became the second agreement 
in this case., I did not have prior notice that 
this agreement was going to be produced,, Pltfo 
said it was to substitute the company for Tan 
Chew Seah as the payer of this tribute. 10

There was no objection by the Board as far 
as I can remember. Chan Cheow Kiat speaks 
pigion English. Gwee Yam Keng does not speak 
English at all. In 1955 ray English was not so 
good. I improved my English during these 
cases. I have plenty of meetings with my 
Solicitors in respect of these cases. They 
spoke English. As far as I know there was no 
resolution to authorise any specific director 
to execute that agreement, meaning the 2nd 20 
agreement. Pltf. had originally some kind of 
agreement with Tan Chew Seah. I know Tan 
Chew Seah quite well. I am quite familiar with 
his business affairs. My familiarity extends 
back to 1955• As far as I know I don't think 
pltf. has rendered any service to Tan Chew Seah 
after 1955- In 1957 the Kepong Prospecting 
had actually no office of its own. We used 
the address of the Secretary's office. I look 
at p.46 in P.I. (reads). I know nothing 30 
about the document. I came across it in the 
course of this case. I first saw it when P.I 
was produced in Court. It would appear from 
X2n. of D.W.I, that pltf. was in possession of 
a number of documents belonging to Kepong 
Prospecting. I believed that pltf. was 
keeping behind some documents belonging to 
Kepong Prospecting. I did not know exactly 
what these documents were. I made an attempt 
to obtain these documents. The attempt was 40 
not successful.
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10

20

4-0

GEOSS-EZAimtED BY PLAINTIFF

]CKN. by Ranani. I nade the attempt on 12.2.58. 
I have a copy of tlio letter I wrote to pltf. 
(reads). The secretary wrote the letter. We 
instructed the secretary to obtain the records. 
I got this copy fron the office file yesterday 
evening. I got this copy after listening to 
the evidence of D.W.I. 3D.W.I. did not say 
that pltf. had documents "belonging to the company* 
I know pltf. had sone of the company's docurionts 
when. I listened to the crcss-eitaniiiation. of 
D.W.I. I told r.:y counsel that we tried to 
recover the company's docurients in the possession 
of pltf. I was either the managing director or 
chairrian when the secretaries xfrote that letter 
of 12.2.58 to the pltf. I could not find any 
reply to this letter in the secretary's file. 
I cannot remember why I wanted the documents in 
pltf's possession. If I had need for those 
documents I should have sent a reminder to pltf. 
"but I did not do this. I believe there is 110 
entry in any ninu.tcs after February 1958 to 
indicate that I coy-plained about the non-reply to 
the secretary's letter dated 12.2.5S. After 
this action was brought I had to file riy defence „ 
I an not aware of the rules of procedure. It 
did not occur to no that I had to call for all 
the docurionts which were then in the possession 
of the pltf. I was present in Court when 
loading Counsel for the pltf. opened his ca.se.
1 cannot recall leading Counsel pointing o^lt to
2 basicets in the Court and say that these 
represented the amount of work pltf. had to do. 
I recall seeing 2 baskets in Court. (Ra 
asks for (56) in file).

ZX1T. continues I was not told by ny lawyers in
the course of ny giving the instructions that the 
pltf. had filed an affidavit giving a list of 
documents in his possession. /Kaiiani asks the 
Court to look at items fron 32 to 37 in the 
affidavit (56) in file. Court looks^/ I look 
at page IS of P.2. I am shown the original^ I 
have not seen it before but I have seen its copy 
in the bundle. I might have seen when I inter­ 
viewed my solicitors after the action began. I 
never saw the original or its copy before the 
action began. Tan Chew Seah has told me that there 
was no written agreement to pay I°/o to pltf. but
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there 'was a verbal agreement. I know there
was an agreement relating to the 1%. I have
no conplaints about the first agreement. I
look at the first agreement, P.3« This is
the agreerient which is referred to in the
minutes of the first neeting of the company.
I look at p.14 P.I, "adoption of agreenent".
(1st agreement p.10 in P.2 read by Raiiani).
I agree that the Pernit Holder referred to in
the agreement is Tan Chew Seah. I understand 10
fron this agreement that the company will take
over the obligation to pay the 1% and to work
the land. The company agreed to pay 1% of
the selling price of all oro that nay be sold
from any portion of the 1,000 acres of State
Land at Bukit Kepong. According to this
agreement I agree that so long as there is
iron ore on this piece of land the company has
to pay the 1% tribute. At that tine the
expression "the selling price" was not 20
clearly defined. Ve did not ask the lawyers
present at that neeting to explain this
expression. I heard 5.17.3 say this morning
that there was no market for iron ore in this
country as there is with regard to tin. I
had no experience of iron ore before I joined
this company. I know that my defence has
been filed ̂ on behalf of the company setting
that the lf/o is not on the full value but
subject to certain deductions. If we are 30
liable we would pay 1% less deductions. I
say this because it was agreed by pltf. I
look at p.21 at P.I "finance". This is what
I referred to by saying it was agreed by
pltf. Because the pltf. agreed at the
neeting of 1.5.56 to accept \% tribute less
export duty and the barge export rate I
claim that if we should be liable we should
be liable less these deductions. Pltf. was
not actually ̂ persuaded at that meeting to 40
accept the 1% less deductions. It was
explained to pltf. that the full 1% would
be unattractive to any prospective financier.
My father agreed to provide a substantial
amount of capital but I cannot remember the
amount. A figure of 0300,000 was mentioned.
At that meeting the principal obstacles of
finding money to carry on the operation was
overcome. The #300,000 was not produced by
ny father. I do not recall that pltf. 50
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withdrew this offer to accept 1% loss deductions. 
It is ny understanding that pltf 's offer of I/a 
less deductions continued up to the tine I gave 
instructions to ny solicitors with, regard to the 
defence. I look at p.25 in P.I. I was present 
at that neeting. I look at p.26 - "Invitation 
of Tlr. 3.11. Jagathoosan. to the Hooting". I 
cannot renonber having used the word "gross" at 
the neeting. I was referring only to a 1/j

10 tribute without further qualifying that. At the 
next neeting the r.inutes of the previous neeting 
was read and conf irmed. I an shown the ninutes 
of the 13th neeting, the neeting directly after 
the neeting of 4-.8.56. The date of 13th neeting 
was 21.3.56. It says that the ninutes of the 
Board meeting of 4.3,56 having "been circulated 
wore talc en as road and subject to anendnent of a 
few typing errors wero confirmed. I sonatinas 
did not read the draft minute. I an not in a

20 position to say whether I read or not the draft 
ninute relating to the neeting of 4,8.56. I 
know nothing relating to pltf's offer to reduce 
his 1/6 tribute "being conditional to ny father 
putting in $3^0,000. I look "back at p.26 in 
P.I. In nost cases the draft ninutes wore 
prepared by the secretaries and shown to pltf. 
who resided in E.L. and later circulated to the 
other directors. I do not suggest that pltf. 
deliberately used the word "gross" in the ninute.

30 My English in 1956 was not so good as it is now. 
I did not know precisely what was recorded and 
that I kept quiet. I instructed uy solicitors 
in the preparation of the defence. I look at 
p.20 in P. 2. I look at (iii) (b) S/D. I 
instructed ny solicitors in respect of para (iii) 
(b) S/D. Stevedoring, lighterage and charges of 
o. similar nature is included in the e:rprcssioii 
"barge contract rate". I sought the opinion of 
the 3rcL party as regards the meaning of "barge

4-0 contract rate" and the result is para (iii) (b) 
S/D. I do not know the amount would be sane in 
respect of "barge contract rate" and "stevedoring 
lighterage and charges of a similar nature".

Adjourned to 9.4-5 a.:i. on 20.3.63.
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20th March, 1965

Court resumes. Parties as before.

. Oh.ua. . Song; (on forrier oath) states
in English :-

SZN. continues. I an shown p. 21 of P. 2. I
cannot tell the Court what charges of a
sinilar nature are. I turn to p. 26 of P2
(auended defence). I see the sane expression
occurs there - "Charges of a sinilar nature".
I an not prepared to say what they are. I do 10
not know what the pirrase "usual deductions"
means. I turn to p. 31. This is a letter
from pltf 's solicitors asking for further
particulars. I see para 1(A) (iii) Ob). I
did meet my solicitors to answer this question.
I asked ray solicitors to give whatever answer
they could. I cannot renenber seeing the
answer they gave. I told my solicitors I had
no expereience in nining and I left then to
answer the questions. I turn on to p. 34-. 20
I read para 2 at p, 34-, I have read this para
before. Mien pltf. asked what the
deductions were my solicitors repeated
"export duty and the barge contract rate".
I gave the information regarding the latter
part of par a. 2 to my solicitors. I heard it
from other sources and not from the pltf.
That was what I told ny solicitors. By other
sources I mean, one source vjas Tsaiig Talc Chuen
and the other ivas Tan Chew Seah. I met Chang 30
in his Singapore office and he told tie so.
Later when pltf. was asking for his money and
I was trying to get pltf f s claim paid I met
Chang at his Singapore office and" he told me.
That would be some time in 1959 about the time
when this action was to be brought. Tan Chow
Seah is not one of the third parties. He is
one of the directors of our company. I did
not tell my lawyer that Tan Chew Seah had told
me. I gave information to my lawyer to that 4-0
effect so that the phrase "at the minehead"
was used. The information was that the
charges should start at the liuar riverside at
the stock pile at Bukit Kepong. I have been
to this mine and I have seen where the stock
pile is. Correct that first of all you incur
lorry charges to take the ore to the stock
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pile. Fron tlio washing plant tho ore goes 
straight into the lorry. The lorry unloads it 
at the stock pile "by uoclianical process. There 
is a "belt conveyor fron the stock pile to the 
lighter or barge or tongkaiig. They all nean the 
sane thing. The lighter travels a long distance 
"before it gets to the steoxier. I have not seen 
how the ore is loaded to the steaner fron the 
lighter. By stevedoring I take it to nean loading

10 and unloading fron tho lighter to the steanor. I 
do not know when export duty is paid. I presune 
soriebody lias to propare the necessary documents 
for O2cport. Chaiig did not explain to no that all 
these things are the deductions. I realise what 
pltf's counsel neanc. It slowly decreases the 
valuo of the 1£>. I had no such infornation 
before I entered into the consent order. At the 
tine when the consent order was iiade I did not. 
know the raining operation that goes on now. At

20 the tine the consent order was "being drawn up 
there was no discussion "between ne and other 
people including tho pltf. about the deductions. 
I look at p.51 in PI, the consent order. I turn 
to p. 53 para. 10. Para. 10 says that l/;i of the 
value of all ore sold fron the nining land be 
taken over by the third parties. I took sone 
part in the negotiations before the consent order 
was dravni up. G-weo "Tan Keng was friendly to 
every group and he took an active part in

JO negotiating the settlenent= My group was 
represented by Mr. Skrine and Hr. Rintoul 
solicitors. After the discussion in the other 
Court roon we cane back the sane day to this 
Court roon and prodLiced a draft consent order. 
I look at p. 10 in P.2 copy of the 1st agrcerient. 
It is dated 31st July 1954-- I becane associated 
with the fornatioii of this coripany just a few 
nonths before the coripany was ferried. I look 
at p.5 in PI. I was a party to that Deed

40 dated 5.7.54, I was one of the financiers of
the original syndicate. When I "becane associated 
with this coripany there wore 4- persons who were 
interested in this nine. They were Tan Chei/ 
Seah, Chart Hi an Chow, Gwee Tan Eeng and Chan 
Cheow Heat. I know that pltf. had sonothing to 
do with this„ Of the 3 parties who signed tho 
Deed (p.5) Chan Cheow Kiat was one of the 4- I have 
nentioned. I an not sure that when. I signed the 
trust Deed on 5«7«54 I know that Tan Chew Seah had

50 pronised to pltf. 1.% tribute. I cane to know about
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the \% tribute when the first agreement dated
31.7.54- was produced at meeting. Until the
31st July 1954- I did not know that Tan Chew
Seah had promised 1% tribute to the pltf.
I look at p. 13 in PI, I turn over to p. 14-
"adoption of agreement". The other
directors who came with me to ̂ the meeting
night have spoken about the 1# tribute before
the meeting was held. I did not even know
Tan Chew Seah at that time. I look at p.18 10
in P2. I am unable to have any opinion on
the letter at p.18 in P.2. I first met
Tan Ghexf Seah in 1955 when he attended one of
the company meetings. He told me about the
1% tribute later after my first meeting with
him. I am shown the original of letter in
p. 18 in P2. The Chinese signature 011 the
original document is Tan Chew Seah. I an
only reading the writing. I cannot say I am
not familiar with his signature but it is not 20
easy for me to identify it. (Admitted P.12).
This conversation with Tan Chew Seah in respect
of the 1% tribute took place around about the
time we had our first case (1956). Tan Chew
Seah could have spoken to my father about the
1% tribute before the meeting in March and I
was present at that tine. I look at page 10
in P2 - last para. I was present at the
meeting when this agreement was approved and I
was aware that we took over Tan Chew Seah's 30
liability - para. 4- of the agreement. I did
not go through this agreement very carefully
but I am prepared to accept what is contained
in it. On 31.7.54- I did not know that another
application for another piece of mining
contiguous to P.1C/53 had been applied for. I
subsequently knew that there was another
portion of mining land contiguous to 10/53 and
that 2 mining leases had been issued. I
became a partner on 5*7»54-. All I knew at 4-0
that time was that a permit had been issued to
prospect. I went there once but I cannot
recall the particular day. I was not aware
that Tan Chew Seah wrote a letter to the
Warden of Mines in respect of the adjoining
piece of mining land. I am not aware of
the letter written by Tan Chow Seah on 26.7.54-
to the C. of Jj.M. Johore requesting the
Commissioner to expedite action in respect of
Seah's application for the adjoining mining 50
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land. Subsequently I know for a fact that the 
adjoining area was given to tile coiipany. I now 
agree that para 2. of tiie agecorient dated 31»7 
neans that the adjoining land is included in the 
definition of "the said land". I cannot say 
whether pltf. should sue Tan Chew Seah. I turn 
to p.22 in P2. I look at para 9. I again say 
I loft the natter to riy lawyer. I cannot answer 
the question as to whether it would "be fair for

10 the c'onpany to say to pltf. to sue Tan Chow Seah. 
I now look at P4, the agreencnt dated 26.9• 55* 
I had not at any tine road the agro orient sub­ 
sequent to the ncoting in which it was approved. 
Until this case this agreenent slipped ny noiiory. 
I accept first recital and 2nd recital (agreement 
26.9*55)- I do not wish to express any opinion 
on the 3rd recital. I deny this agrc orient of 
26.9.55. I clo not accept the agroorient. If wo 
accept we don't have to cone to Court. It also

20 applies to the agrcenent of 31.8.54-. I look at 
p.21 in PI - "finance". The inpression I had at 
that rieeting that pltf. was prepared to reduce his 
\% tribute. I did not pay nuch attention as to 
how it was recorded. I turn to p.23 in P.I. 
"uinutes". I did not pay nuch attention when the 
ninutes were read. I had an inpression that we 
had to pay 1% tribute to the pltf. My inpression 
now is that liability was taken over by the 3rd 
party and if any tribute is payable to the pltf. it

30 is for the 5?d. party to pay. I an shown 2 affidavits 
dated 12.8.59 and dated 14.8.59. I filed these 
2 affidavits. I read then. I read para. 5 of 
affidavit 12.8.59- I also read paras. 7 & 8. ¥e 
have told pltf. verbally to denand paynent fron 
Kepong Mines before the action was brought. I 
look at ny affidavit dated 14.8.59 - para. 4 (2) 
"ultinatoly" there noaiis eventually. I do not nean 
that wo have to pay in the rieantine and eventually 
Kepong Hinos have to pay us. I look at p.13 in 
PI. - para. 10. Hy understanding of indennity is 
that if we have to pay wo ask then to pay. 
(Ranani reads 43A in PI.). We are not liable to 
pay pltf. anything at all. I did not ascertain 
at any tine the anount of work that had been done 
before the P.P. was issued. I did not ascertain 
the anount of work that had been done fron the 
date of the issue of the pernit to the date when 
prospecting was pernit ted in July 19 54-- After 
the conpany had been ferried I attended nost of 
the neetings. I was not aware of all the work
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tliat had to be done but I was aware of sone 
work that had been done. Difficult to say 
whether nuch or little work had been done. 
After I becane director I believe that little 
had been done except to look for capital.

Adjourned to 2 p.n.

Sd. M.LI. Hashiri 
20.3.65

Court resumes. Parties as before.

D.W.3. Clma. Kwang Song /on forner oath) states 
in English:-

XXF. continues. Gwee Yarn Keng spoke to ne 
about the 1% tribute. It was not long 
before the fornation of the company. I 
iifas about the tine I was coning to that first 
meeting . Before the O.K. in 1956 I-lar^ori- 
banks a lawyer was a director of Kepong 
Prospecting and he was also the legal adviser 
of the conpany. With regard to the 
September agreement I cannot recall if 
Marjoribanks mentioned at one of the meetings 
before the meeting of 26th September 1955 
that there had to be a supplementary agree­ 
ment . I an shown p.l of D.5« We had many 
reports at that tine of such kind, report on 
prospecting up to date. ¥e had sone report 
on the progress of prospecting at some 
directors 1 meeting. I an shown D..7- I 
look at the minutes of the 3rd. meeting on 
12.3.55. I read the paragraph under 
"Bukit Kepong". Pltf, would appear to do 
something as far as the company was concerned. 
Hachinery at that tine did not cone to the 
picture yet. Pltf. tried to find sone 
buyers for the ore. I do not know that the 
buying of iron ore in Japan is controlled by 
Government. I cannot renenber if pltf . 
explained to the directors why it was 
necessary for hin to go to Japan. (p. 3 
in D5 is read). I agree that pltf. i^as 
going to Japan on pleasure cum business. 
The £10,000 was mentioned by pltf. At 
that tine there were many Japanese buyers in 
Halaya and because of our financial position 
we would not want to send anyone to Japan at

10

20

30
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company's erponse. I did not voice any objection 
at that tine. I accepted the decision"r.ade by 
the board. The other directors at that tiue know 
the financial position of the company. After 
pltf. had returned fron Japan, he said he had 
contacted sono buyers in Japan. That is all I 
can rcn.enber. (Ranani roads a latter fron pltf. 
to secretaries of the conpany dated 28.4.55)• 
This letter was corjTiuiiicatod to the nenbers of the

10 "board (put in as 1D1J). I was told pltf. had
brought soiie sariplcs to Japan. In the neeting of 
12.3*55 it was decided to ziake pltf. the rianaging 
director so as to give him sone authority in Japan, 
authority to negotiate with the Japanese. Pltf. 
suggested that appointnent to take effect fron. the 
date of the incorporation of the conpany. (Ranani 
reads article 101 of the articles at p.20 of the 
Ileiaorandun). It was not discussed as far as I 
can recall at the neeting that pltf's appointiiont

20 as managing director be antedated because of the 
provisions of article 101. I look at para 
"progress of field work" in the ninutes of the 
meeting of 11.4.55 (Sariani roads the ninutes)., 
I now look at the ninutes of the neeting of the 
4th July 1955• (Ranani roads the ninutos). I 
look at the ninutes of the 6th meeting of 28.7*55 • 
(Ranani reads the ninutes). I now look at the 
ninutes of the 7th meeting of 26.9-55« (Ranani 
reads). There were sone copies of the draft

30 second agreeuent on the table at that nee ting. 
I look at the ninutes of the 8th neeting of 
1.3*56. ( Ranani reads). I look at the 
minutes of 9th meeting of 11.3.56. (Ranani 
reads). I recall that at every subsequent 
neeting of the Board a budget for the following 
nonth was proposed and approved. I look at the 
ninutes of the 10th neeting of 19.6.56. (Ranani 
reads). I look at the ninutes of the llth 
meeting of 18.7.56. (Ranani reads). I look

40 at the ninutes of the 12th neeting of 4.8.56. 
(Ranani reads). I look at the riinutcs of the 
13th neeting of 31.8.56. (Ranani reads). It 
is correct that 1 developed a certain sense of 
displeasure to the pltf, fron the 13th neeting. 
A meeting was held on 1.9.56• I cannot 
renenber now where it was held. Possible the 
neeting was hold at office of 'Sow Song & Chung, 
It would be right to think that 4 directors were 
present at that neeting. Pltf. was not present

50 at the ueeting. At this neeting the new
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secretaries Sow Kong & Chung were present. At this 
meeting lire riade allotrients of shares in respect of the 
28 applications which had "been held up. Notice was 
given "by Marooribanks that he would on 5.9.56 at the 
Extraordinary Meeting, nove a resolution that I and 3 
other directors be rioved fron their office as 
directors of the conpany. .Another resolution to be 
noved by Marjoribanks was to rescind the resolution 
passed by the 4- directors on 1.9- 56. I now look at 
D8A (Raiiani reads). As a result of this extra­ 
ordinary general neeting 4- directors were renoved 
and 4- new directors were appointed who represented 
the 3rd parties. As a result of this neeting pro­ 
ceedings were brought in Court in the O.M. These 
proceedings were ultimately settled by the consent 
order of March 1957- I was not a director of the 
conpany when it held its neeting on 5.9*56. After 
the consent order the old directors eventually went 
back to Kepong Prospecting and the new directors sub­ 
sequently forued Kepong Mines Ltd. At the tine of 
discussing the terns of the consent order it was 
agreed that that tribute of $3/- be split up as 
#2.70 cts. to Kepong Prospecting and tribute and 
renainder representing the "L% payable to pltf. It 
would be fair to say that at the tine that 1% was 
taken to be equivalent to 30 cts. I won't be able 
to say offhand how riuch noney has Kepong Mines paid 
by way of tribute to Kepong Prospecting.
Adjourned to 9.4-5 a.n. on 21.3,63.

Sd. M.M* Hashin 
20.3.63.

21st March, 1963 
Court resunes.
Parties as before except Tara Singh for Murphy - 
"standing in".
Thomas Lee absent.

J.W.ji. Chua Kwang Song (on former oath) states in 
English:-

The total amount of tribute we have so far 
received is $2,106,326.01. The last cheque vie 
received was 3 or 4 days ago. If I had received 
the £3/- tribute pltf. would have received about 
$200,000. When the consent order was nade hy 
party and the third parties knew that a sun of 
rioney would be due to the pltf. I have heard that

10

20

30

4-0



tliat ny father's none was rientioned in tlio Mines 
Departnent as being a prospecting financier to this 
project. I look at page 4A in PI. That letter 
said that the prospecting should be coupletod within 
one year. I don't know if the pernit had to be 
extended. I lool: at p. 19 is. PI. I think Ironside 
cano to the iieeting to be introduced to the directors. 
He did not take part in the nceting.

GRCSS-E:;JUIIFED. BY THias
10 XZN. by Tara Singli: Up to 27th March, 1957 there 

was no ore nined at all. One of the reasons was we 
could not raise the noney. We had the nine for 4- 
years without naking any profit. On the 27th March 
1957 everybody was eager to get the thing going. I 
presuue "everybody" included the pltf. On 27th March 
1957 the consent order was nade. We were satisfied 
to allow the nine to be worked by others and we 
received the tribute. On 27th March 1957 I was 
present at the neetiiig which took place in the other

20 Court roon. We took about an hour to arrive at the 
figure of 02.70. I and ny party started with the 
figure of $5/~- I cannot reneriber well x\rhether the 
parties offered us at the hearing $1.50. I and ny 
party on 27th March 1957 was not interestod in the pltf. 
but I had this tribute in riind. At the negotiations 
the actual terns of the tribute was not discussed. It 
was agreed that the 3rd -parties would take over the 
liability of the ~L% tribute. After that was agreed the 
only thing left was to decide what was to be paid to no

30 and ny party. There was no discussion between ne and
ny party on the one hand and the 3rd parties on the other 
hand that the \% was equivalent to 30cts. My negot­ 
iations ended at $2.70. After I and ny party agreed to 
the $2.70 I went into the enpty Court nesrb door and 
inforned ny lawyers. Pltf /was in the corridor outside 
the enpty Court at that tine. The Third parties also went 
into the enpty Court and inforned their lawyers. We were 
gathered in the corridor outside the enpty Cotirt roon. 
Pltf. cane up to the gathering and asked what would happen

40 to his 1%, I heard Tsang say that they would pay the I/a 
with the agreed deductions. I did not hoar any object­ 
ions fron the pltf. I did not pay nuch attention to 
pltf's facial expression at that tine. As far as his 1$ 
was concerned pltf. was interested. The l/£ tribute 
settled in the corridor. The word "deductions" was 
nentioned but no nention of carport duty lighterage and

In the High 
Court at 
Kuala Lunpur

No. 12
Notes of 
Evidence of 
Hashiri. J.

Defendant's 
Evidence
12 ~

Chua Kwang 
Bong

Cross- 
Ebcauined by
Plaintiff 
continued

Cross- 
Exanined by 
Third Partie



66.

In the High 
Court at 
Kuala Lumpur

No, 12

Notes of 
Evidence of 
Hashim. <J.

Defendant ' s 
Evidence

12 M
Ghua Kwang 
Song

Gross- 
Examined 
"by Third 
Parties 
continued

Bier- 
Examined

stevedoring, I look at p. 21 in PI - "finance". When 
the word "deductions" was mentioned in the corridor I 
had the impression that it meant expert duty and the 
barge contract rate. I have been to the mine area, 
I personally do not know the meaning of barge contract 
rate* But I do know that the ore has to be taken to 
the ship which is 8 miles from Muar Town in tongkangs. 
It is a long distance from the Mine to Muar Town, It 
is more than 4O miles. It was in 1956 that my father 
and his group of friends were going to put in 0300,000,, 10 
Pltf.reduced his 1% because I told him that financiers 
would not come in because of the 1% and not solely 
because my father and his friends intended to put in 
$300,000. The chairman at that time was the pltf. This 
was the first time I came into the iron ore mining 
business. I look at p,26 in Plo The company's secre­ 
tary was always present at the Board meeting and took 
down notes and he wrote the minutes. The minutes were 
circulated before the subsequent meeting. We did not 
correct any previous minutes. We were not very 
serious in respect of minutes. We passed the minutes 
as a matter of form. Most of the work of the pltf. 
before 1957 was in trying to get financiers. The 20 
suggestion for the 1955 agreements came from the pltf. 
Pltf. told us why it was necessary to have the 1955 
agreement. He said that Tan Chew Seah would be sub­ 
stituted by the company to pay the 1% tribute. To the 
best of my recollection it was not mentioned by pltf. 
that it might not be possible for him to sue on the 
1954- agreement. I had a look at the 1955 agreement. 
When we were negotiating in the empty Court Room next 
door in 1957 *^e 1955 agreement slipped out completely 
from my mind. I and my party did not mention the 30 
1955 agreement to the 3rd parties. It was not 
mentioned. It was forgotten. Therefore it was not 
recorded. I look at p.53 in PI. I have seen some 
Plans drawn by the Pltf.

EB^jgAMBEED.

He-Zn. My father and his friends did apply for more 
tEan #300,000 shares. They did not get them. They 
were refused by the company which had pltf, as the 
chairman at that time. The special meeting held by 
me and 3 other directors was to issue these shares, 
A draft minute of the meeting was not circulated to 4-0 
all directors. The minutes were sent direct to the 
directors by the secretaries. Gwee Yan Keng was on 
very good terms with pltf.
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12 (VI) - HGRI-iaJT AL^ZAHDE

D.W.6. Norman Alexander Iiar.loribanks a/s in 
English:-

Advocates C; Solicitors, 57 Klyne Street, 
Kuala Lumpur.

I was the legal adviser to the Kepong 
Prospecting Ltd. fron its inception until about 
March, 1959. Pltf . was on the "board of the 
coiapany. He was appointed Managing Director

10 with effect fron the date of the incorporation. 
I look at p. 5 in D.5. Pltf. was paid £1,000 
per month with effect from 1st Ilarch 1955 • it 
is correct to say I was present when, the 
resolution that pltf . should be paid this 
salary was passed. I cannot remember who 
brought up the Question of salary. I cannot 
remember who suggested the amount. I cannot 
remember who suggested that it should be back 
dated to 1.5.55* 1 cannot remember that

20 pltf 's salary was increased 02,000. It may be 
so. Pltf. certainly attended the various 
meetings of the directors and looked after the 
affairs of the company. Beyond that I cannot 
remember. I can only assume that he was paid 
a salary for attending the various meetings and 
looking after the affairs of the company. A 
dispute arose between old shareholders and new 
shareholders which led to proceedings in the 
High Court. A settlement was discussed in and

50 outside the empty Court room ne:rt door on
27 • 3. 57* It was discussed that the third party 
being the new shareholders should take over the 
affairs of the coup any. I was present on that 
day in this Court room. I did not participate 
in the negotiations, 'f'he pltf. was present. 
To my recollection pltf. did not participate in 
the negotiations. 'I'lie disputants reached 
agreement that day. i'he terms of the settle­ 
ment was corijvunicated to me. I was shown the

4-0 draft order. 1 can assume pltf. knew the
terras of the consent order. iTo objection made 
by pltf. 1 look at p. 19 in P.I. I cannot say 
if the Board had any previous warning that the 
1955 agreement would bo produced at that
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meeting. I cannot possibly recollect whether 
the 1955 agreement was produced "before the 
meeting,

BY

XXU. By Ramanij. I was going on leave about 
1.10.55. The seal was affixed on the 1955 
agreement before Ironside. On 26.9.55 "the 2 
permanent directors were pltf . and Tan Chew 
Seah. The 1955 agreement was an agreement 
between the company and pltf. Pltf. had to 
sign the agreement in his personal capacity. 
The other party to the agreement was Kepong 
Prospecting Ltd. It appears that pltf's signa­ 
ture was witnessed by Leong Kuri Wong, the 
Secretary of the company. According to article 
101 the seal of the company had to be affixed 
before a director and either a permanent 
director or managing director. Presumably they 
had to get the other permanent director to 
witness the affixing of the seal. Tan Chew . 
Seah was not present at that meeting. There is 
a signature in Chinese in the 1955 agreement 
which I am prepared to assume is the signature 
of Tan Chew Seah. Ironside signed it as a 
witness. At that time prospecting was going 
on. Pltf. was looking for machinery abroad 
and in the country for the purpose of starting 
the mine. He was negotiating for the purchase 
of iron ore by the Japanese. Prospecting could 
not be carried on because of bandit trouble but 
pltf. was attending to all that. Pltf. was 
entered into voluminous correspondence with 
Govt. departments and the industry. Date of 
incorporation July 1954- • Salary not back dated 
for a whole year. Pltf. was certainly put in a 
great deal of time and trouble on the company's 
behalf. I am not in a position to say how the 
actual figure of 01,000 was arrived at. The 
1954- agreement was executed before me. It was 
an agreement between Tan Chew Seah and Kepong 
Prospecting Ltd. By the terms of the agreement 
the company took over Tan Shew Seah's liability 
to pay ~L% tribute to pltf, Pltf. in his 
persona.! capacity was not a party to this 
agreement. I look at the 1955 agreement. I

10
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10

20

cannot recall the circumstances when any 
discussion about the agreement arose. I is
very likely that I prepared the 1955 agreement. 
The 1955 agreement was prepared on instructions. 
As the result of the instructions the agreement 
was prepared. (liooney objects to questions 
leading up to the preparation of agreements when 
the express consent of counsel's client has not 
been obtained). I an. shown. P. 12. I have seen 
this documents bef ore. I don't recollect the 
documents being prepared in toy office. I know 
Tan Chew Seah personally. I don't recall him 
coming to see me in connection with the drafting 
of P. 12. I must have seen it some_time during 
the formation of the company when I was one of 
the directors.

T1TI2D PARTIES

XXET by Tara Singh. 1 look at 1954- agreement at 
p«3« I have ray signature on the left hand side 
at page 3. The 2 directors' signatures are 
under the seal. I look at 1955 agreement. The 
signatures of Ironside and Leong Kum Wong are 
put in a place where a person signs as witness 
to a signature
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He.Xn, I really cannot reiaeubor whether Kepong 
Prospecting purchased any machinery. ICepong 
Prospecting certainly purchased machinery for 
mining. To my recollection Eepong Prospecting 
did no mining. Certainly they attempted to do 
any mining. Attempts were frustrated by lack of 
capital. They did not do any actual raining. To 
my recollection they purchased certain machinery 
for the use of either prospecting or mining, I 
remember pltf's going to Singapore to try to buy 
certain second hand equipment. I cannot 
remember what the equipment was. To my 
recollection no machinery was bought from Japan. 
Certain negotiations pltf . conducted with 
Japanese representatives. Whether they cane to 
any conclusion I cannot remember. Eepong 
Prospecting was not in a position to supply ore 
to anybody up to Karch 1957 •

Re-examined
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CASE FOR DEFENDANT

Adjourned to 2 p.m.

Sd. II.li. Hasiiim 
21.3.63

Court resumes. Parties as "before.

PLAINTIFF'S CASE 

12(VII) DAVID GRAIG IRONSIDE

P.W.I. David Craig Ironside a/s in English:- 

Advocate & 'Solicitor, IT,of li. & Singapore.

I was a partner in the legal firm of 
Lovelace & Eastings in 1955 and I was associated 
among others with D.W.6. Lovela.ce & Hastings 
were the legal advisors of Kepong Prospecting 
iitd. 'at that time. During the last 3 months of 
1955» from 1.10.55 and December 1955 I acted as 
proxy for D.W.6 as a director for those 3 mentis. 
I went there with. D.W.6 to be introduced to the 
directors before the meeting took place. I 
might have stayed for some little time but I 
did not participate at the meeting and left 
before the meeting concluded. Ily recollection 
is that the business of the meeting was not 
discussed in my presence. I look at the 1955 
agreement. I look at p.2 of the agreement. I 
see ray own signature there as one of the persons 
in the presence of whom this seal was affixed. 
There is a Chinese signature at p.2. The seal 
was affixed in my presence and in the presence 
of the Chinese signatory. I look at article 101 
of the Memorandum. I signed the 1955 agreement 
as a director. I ...derived my authority from my 
appointment of 26.9-55. I could not have 
signed the 1955 agreement before 1.10.55* Ky 
recollection is that I was introduced to the 
Chinese signatory 011 the date the seal was 
affixed. It was in the company's secretary's 
office. On the first page of the 1955 
agreement the numbers "26" is in ink and the
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word "September" is typed. All 1 can say is 
apparently from the date of tlie r.ieeting which 
was on 26.9*55 I most certainly aid not sign 
tlie 1955 agreene3.it (P4-) on. that date. The 
exact date upon which I did sign I cannot say 
with certainty. I know that I signed some few 
days after D.W.6 left. It is impossible for me 
to tell exactly how many days after 26.9.55• 
I'iy recollection is that D.W.6 actually left a 
few days after the 26th and again it was a few 
days after his departure I was called upon to 
sign. I am in no dou"bt that I signed it after 
1.10.55.

CHOSS- •KZii-ZHED BY
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3DGM. by Ho on- ej . I don't recognise the hand­ 
writing with regard to the number "26". It is 
certainly not in ny handwriting. I most 
certainly would have read the agreement through. 
I never sign without reading. If it was dated 
"before I read it 1 would have seen the date. 
The date, if it appeared on the document then, 
it may not have struck me .as a matter of 
significance. Ily authority to sign that 
document accrued on 1.10.55. I signed it 
within the first few days of October. I would 
be aware as 1 was always aware that on 26,9.55 
I did not have authority. I would have read 
the document through to acquaint myself with the 
substance. I also would wish to acquaint 
myself with the parties. If the date was 
inserted before I signed I did sign it nonethe­ 
less. 1 cannot say whether it was dated or not 
when I signed it. I co.n say that I did not 
sign it on 26th. I do most certainly recollect 
signing the document, The Chinese gentleman 
whose signature is in the document was present 
when I signed it. I saw him sign the document. 
I cannot now say the exact day D.W.6 went off 
on a holiday. I loiew at that time for what 
period 1 had been appointed to act as a 
director and 1 most certainly would, not have 
acted before the commencement of that period. 
Somebody has made a mistake to the date of the 
document, I can be quite certain. I did not 
make the mistake o:'. signing the document before

Examined 
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by Tara Singh. I have simply 110 recollec-___
tion of having "been met by any significance of 
the date being wrong. If my attention had been 
caught by the word "September" I would of 
course have realised it was wrong. At the 
meeting of 26.9.55 I did not see anything or 
take part in the proceedings at all.

10

Re-Xn • It was not intended I_ should take part 
in the meeting of 26.9.55 and I did not take 
part at all. The only reason I vras there was 
to be introduced to the directors. I don't 
think I discharged any other function as a 
director apart from the signing of the 1955 
agreement. I never attended any meeting of the 
directors. Whether or not pltf . signed he 
attended with me at the office of the secre­ 
taries to sign the document. Pltf. telephoned 
me to meet him at the secretaries' office. I 
did then meet him at the secretaries' office. I 
did not have possession of the 1955 agreement. 
I cannot be sure if pltf. signed first or whetha? 
he had already signed. Tiy recollection was 
sometime on a Monday or a Tuesday*

- GWEE YAK KENG

20

P.W.2» Gwee Yam Keng a/s in Teochew :-

I am at present the manager of Gali Besi 
Syndicate. I live at 5005 Bukit Beranang 
Kalacca. I was at one time manager of the 
transport section of Kuar Bice & Transport Co. 
Ltd. I ceased to be employed by them in 1952. 
After 1952 I became interested in iron ore 
mining. In 1952 I came to know of an area in 
Bukit Kepong vrhere I believed there were rich 
deposits of iron ore. I learnt that the 
Japanese had been prospecting that land before. 
I obtained some samples of iron ore from that 
area. I communicated the knowledge of this area

50
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iar as 
was very 
friends 
Seah was

to 3 friends, Tan Chew Seali, Clian Cheow Kiat and 
Chan Hian C3ao:c. When. I obtained the samples of 
the iron ore from that area, I sent them to Dr. 
Marshall of Singapore for analysis. As 
I remember Dr. harshall's report was it 
rich in iron ore, over 60"'.. I and my 3 
discussed and after discussion Tan Chew 
to apply. An application signed by Tan Chew 
Seah was filed. I cannot remember the date of 

10 the application but it was the end of 1952. I 
received a reply to the application. The reply- 
was the area applied for was a black area 
because of the emergency and the application was 
refused as the approval could not be given just 
yet. I and my friends held a discussion. Then 
we looked up the chief clerk of the Hiiiing 
Office Johore. lie advised us to get a mining 
expert to be the adviser of the conpany. 
Without an expert we could do nothing. Then we 

20 went to the office of Chan Hian Chor at Johore 
Bahru. After discussion Tan Chew Seah 
recommended a mining expert, pltf. (identifies). 
Tan Chew Seah said pltf. had plenty of ezrperiaice 
in raining. It v;as decided that I, Tan Chew Seah 
and Chan Cheow Kiat should go and see the pltf. 
Chan Hian Chor represented by Chan Cheow Kiat. 
we were to see pltf. to help us to get the 
prospecting permit. We went to see pltf. at the 
beginning of 1953• We saw pltf. at Chan Wing- 

30 Building, K.L. We told pltf. about the condi­ 
tion of the land applied for and we also told 
him the application was refused a.s it was in a 
black area, We asked for his advice. He said 
he would do his best. We suggested to pltf. as 
he should cone in as a partner. There was no 
mention as to the size of his share. At that 
moment we did not have much capital and we 
wished him to come in and share the business 
instead of paying him a fee. He paid out of 

40 pocket expenses. At first we did not reimburse 
him. After the establishment of the business 
we reimbursed him. Pltf. then took up the 
application on our behalf, As a. result of his 
efforts the application was approved. It was 
P.P. No. 10/53. It was for 1,000 acres at Bukit 
Kepong. It was approved in November 1953. Pltf. 
had to work very hard to obtain the permit. The 
condition for the approval of the
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that pltf . bad to employ a security officer with 
35 armed men. We 4- and pltf. went to see the 
Warden of Mines and made clear to him we did not 
have sufficient money to prospect and that Chua 
Keng Sang would advance the money. D.W.5's 
father is Chua Keng Sang. Before the meeting 
with Warden of Mines I and Chan Cheow Kiat saw 
Chua Keng Sang who promised to advance the 
money. At that time I knew Chua Keng Sang well. 
He was the chairman of the Kuar Rice & Transport 
Co. Ltd. I was then in his employment. After 
P. P. 10/53 was approved pltf. arranged for 
prospecting to be carried out on the land. It 
was a difficult operation, I(1irst he had to 
engage a security officer. Then to engage armed 
men. Another difficulty was there was no fund. 
The armed men had to be trained. Arms had to be 
provided. Pltf. made arrangements for the arms. 
I have been to this area. It is jungle land, 
about 7 miles from the main road. Half the 
distance through karnpong land and the other half 
through jungle. The first prospecting on the 
1,000 acres resulted in discovering that the 
hill which contained more iron ore was outside 
the area covered by P. P. 10/53* The hill was 
Bukit Pasol. The 1,000 acres covered by the 
P. P. 10/53 had little iron ore. A further appli­ 
cation was made to include Bukit Pasol and was 
the area adjoining the 1,000 acres. This 
application was for 1,200 acres. Further 
prospecting was carried out when the p.p. was 
obtained. Tan Chew Seah's name was entered for 
the application of this p.p. The second 
applico.tion was made in July 1954- • Subsequently 
we received a p.p. in respect of the second 
application in P.P. 3/55» All the 1,200 acres 
in P.P. 3/55 was in the Malay Reservation area. 
There was great difficulty in getting this area 
and eventually through the effort of pltf. this 
area was taken out of the Malay Reservation area. 
After p. p. 10/53 was issued and after the 
company was formed it was agreed that pltf. to 
collect a tribute. At first we offered him 3/-« 
Pltf. thought it was too much and accepted only 
I/a. . At that time we knew nothing about the 
buying and selling of ore and we thought we 
could make a big profit. We discussed among

10
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30

ourselves whether to keep pltf. as a partner 
or to give him a tribute. We decided to give 
him a tribute.

Adjourned to 10 a.m. on 22.3.63. 

22nd Harcju JLSs^U

Court resumes. Parties as "before. 

Murphy present.

P.V.2. Gwee Yam Kenf- (on forner oath) states 
in (Deochewi-

10 Xn, continues^ I an shown P. 12. (read and
interpreted tomtness by Court Interpreter). I"
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seen before , "but I have heard 
4 of us, 
Tan. Chew
and given to Pltf . The purpose of 
to set the arrangement with pltf . At 
in 1953 there was no local market for

Examined 
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beali agreed

iron ore. Iron ore produced in ualaya was sold 
to Japan. The !;•;• tribute was on the sale price 
of iron ore. After the agreement in P. 12 
further prospecting was carried on the land. 
At that time there were 4- of us having shares 
in the iron nine and pltf. to get the ~\.% 
tribute. It was subsequently agreed that we 
should join ourselves into a limited liability 
company. I look at a document (copy at p. 5 in 
P.I), (document explained to witness "by Court 
Interpreter). I am not a signatory to the 
trust deed. At that tine in 1954- I knew the 
existence of the declaration of trust. I 
notice that Ghua Iu/;ang Song is one of the 3 
signatories. Chua ICwang Song is D.W.5« D.W.f?. 
was not one of the original partners. D.W.5, 
was invited into the group "because lie was a very 
close friend of Ghan Cheow Eiat. He used to help 
Chan Cheow Kiat financially. I knew that Chan 
Cheow Kiat borrowed money from D.W.5 in 
connection with this project. D.V.5 is the son 
of Chua Keng Sang. D.W.5 was interested in 
taking part in mining. At first I attempted 
to bring Chua Keng Seng into the Company. At 
first he agreed but he did not cone in
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personally and he sent his son, D.W.5. I have 
known D.W.5. for a long time. We are good 
friends. Subsequently the company was formed. 
I look at the Memorandum. The date of incor­ 
poration is 27.7.54. At that time (27.7.54-) the 
second prospecting permit had been applied for 
but not been issued. The first permit was in 
the name of Tan Chew Seah. Tan Chew Seah made 
an agreement with the company ̂ and in that agree­ 
ment it was mentioned about 1/^to the pltf. That 
agreement includes subsequent permits. In that 
new company that was formed I was appointed a 
director. I am shown the 1954- agreement 
(explained to witness by Court Interpreter). I 
have seen it before. This agreement was put 
before the directors' first meeting for approval. 
All the directors approved of the agreement. 
The agreement is between Tan Chew Seah and 
ICepong Prospecting Ltd. In 1955 there was a 
subsequent agreement between pltf. and the 
company. I look at the 1955 agreement (explained 
to witness by Court Interpreter). This 1955 
agreement i\ras tabled at the Board meeting for 
approval and it was approved. I was present at 
that meeting. The !?£ tribute \ia.s never changed. 
I look at p. 21 in P.I. "finance" (para 
escplained to witness by Court Interpreter) . I 
was present at the Board meeting of 1.3.56. I 
remember this matter being discussed at that 
Board meeting. We were trying to get shares to 
operate the mine. We found it difficult. Chua 
Keng San had promised the company that he would 
buy shares from the company amounting to 
$300,000, It was long before that meeting that 
he made the promise. At that meeting Chua Keng 
San requested the pltf. to reduce his tribute 
of 1%, He said that if pltf. could reduce his 
Ic/o tribute he would buy $300, 000 worth of shares, 
With his participation in the shares the 
operation of the mine could begin. I personally 
discussed with pltf. about the reduction of the 
1^ tribute. Pltf. said if operation could 
start immediately he was prepared to accept the 
term after deductions of export duty and barge 
freight from the sale price but the operation 
had to start immediately before he would agree. 
I look at the minutes of the meeting of

10
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28.7.55 (explained to witness by Court 
Interpreter;. I was present at tliat meeting. 
(Counsel reads minute on para "finance" and 
interpreted to witness t>3r Court Interpreter).

Xn» ^continues. 
Sans and

I, Chan, Clieow iiiat, 
went to inspect the mine

Chua Keng
The

v/ere I'or prospecting. I know 
lie applied for shares in KeiDOiig 
He applied for $700,000 worth of

$300,000 was never produced in full. Keng Sang 
paid a certain sun of money which exceeded 
$100,000. I cannot remember by how much it

10 exceeded but it did not reach the $300,000 mark. 
It was short of that mark by a lot. These suras 
were paid before and after the inspection of the 
mining. These sums expended by Chua Keng Sang 
did not form part of the promised $300,000. 
The promised $500,000 was to enable the mine to 
operate. The various sums of money expended by 
Chua Zeng Sang were for prospecting, 
Jagatheesan. 
Prospecting,

20 shares. Jagatheesan's application was brought 
to plaintiff and it was tabled at a Board 
meeting. It was then refused. Subsequently it 
was partly approved, 4-5^ of the $700,000. This 
approval of 4-5/-: was made at a meeting of the 
Board of Directors held on A"-.9.56 (pps.25 - 28 
in P.I). Subsequently there was an extra­ 
ordinary general meeting held on 5.9»56. 
present at that meeting. The business of 
meeting was to appoint new directors from

30 new shareholders. Before the meeting of 5-9.56 
a meeting had been held by the old Board of 
Directors. At that meeting Chua Keng San brought 
an application for-over $200,000 worth of 
shares for approval. These applications were 
from various people. I now cast ny mind back 
to the extraordinary general meeting. The new 
directors were to represent those people whose 
applications up to 4-5/3 had been_appx>oved. I 
recall the application of Chua Jleiig Sang was

40 brought up later at the meeting when
Jagatheesan 1 s a plication was approved up to 
4-5/i. I cannot remember v/hat happened then. 1 
am shown a document. Ky signature appears on 
this document, (document explained to witness 
by Court Interpreter). I and those who signed 
the document called a meeting for the 1st of 
September 1956 to take place 4- days before the

I was
the
the
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extraordinary general meeting. This meeting 
itfas not called by the managing director or 
chairman of the Board. It was not called by 
the company's secretaries. It was a special 
meeting called by 5 directors. At that special 
meeting certain resolutions were made in writing. 
The special meeting was called for allotment of 
shares. The applications made by Cliua ICeng 
Sang and his associates v/ere approved at this 
special meeting, a little over £200,000 shares. 
The shares of Jagatheesan were not dealt at 
this special meeting. What we had done at the 
special meeting was raised at the extraordinary 
general meeting. The resolution to remove me, 
5 .¥.5, Chua ICwang Song and Chan Clieov; Ziat was 
discussed at the extraordinary general meeting. 
The resolution was passed. The other resolution 
was also passed, (notice of special meeting and 
notice vis-a-vis extraordinary general meeting 
admitted (F14- &. P15 respectively) . After the 
extraordinary meeting I and my ^ colleagues 
ceased to be directors of Eepong Prospecting. 
New directors representing Jagatheesan and his 
group were brought in. As a result of this 
litigation ensued in this Court. I am shown 
p. 51 at P.I. I look at the heading of the 
consent order. Lira Ngian Gher the applicant 
represented the old shareholders and the 4 old 
directors who had been removed at the extra­ 
ordinary general meeting. The applicant 
represented the group to which I belonged. The 
opposite party from 1-9 represented 
Jagatheesan' s group. They were the new share­ 
holders who had been brought in. The purport 
of the proceedings was to nullify the shares 
allotted to these 9 persons. I was present at 
these proceedings. The proceedings lasted 5 
or 6 days. I was present all that time in 
Court. I did not give evidence in that case. 
There was a proposal to settle the matter and 
it was in fact settled. I personally took part 
in the negotiations for settlement. I took an 
active part in the negotiations. At or about 
the time of the proceedings relationship was 
good between the parties. In the negotiations 
I took the leading part for the old directors. 
D.W.5 was present with me. Chan Clieow Si at and
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Tan Chew Seali were also present. Tsang Tak 
Chuen and Jagatheesan took tlie leading part for 
tlie new directors. The negotiations took place 
in the empty Court room next door and along 
the passage outside the Court room. The 
negotiations tool: place for about l£ hours. 
Finally it was agreed at $3/~ per ton be paid 

The new shareholders were to pay 
and the old shareholders to re­ 
working of the mine was to be 
by the new shareholders. The

".e as e. result of the working 
The k'epong Prospecting Ltd. gave

In the High 
Court at

l^o. 12 (viii)
Notes of 
Evidence

as tribute, 
the tribute 
ceive. The 
carried out 
tribute was 
of the mine,

-payao.

Plaintiff's 
Evidence

tribute and the 
ton of iron ore 
JJ'or every ton expor 
to be paid. There

a sub-lease to the new shareholders to work the 
mine. The old shareholders were to receive the

rate of tribute was $?/- per 
to be produced at L'epong I line.

ed a tribute of $3/~ 
was a discussion, 

wanted 04-/-. Some offered $2.50 and finally 
it was agreed at 05/-. It was my idea that one 
party to work the mine and the other party to 
receive the tribute. Hy idea was ultimately 
agreed to by the new directors. It was after 
that the amount of tribute was discussed. 
After we had all agreed we cane back to this 
Court and told our- lawyers the terms of the

Gwee Tarn 
Keng

okrine and Smith 
for

settlement. Among the lawyers 
took part in the negotiations. Shrine was 
the old directors and Smith for the new 
directors. I look at p.55 i*1 P»l« I look at 
para 9 N (explained to witness by Court Inter­ 
preter) . After having agreed to $3/- tribute 
the old directors discussed again, the matter 
among themselves. As the old directors had to 
pay pltf. r/.. anc] as we worked it out that the 
I/*- would come to 50 cts. ane. as we sold out 
iron ore in American dollars there was possi­
bility of fluctuation 

3 between the
we fixed the 

! old directors
tribute at

and the 
should 
from

£2.70.
new directors it was agreed the tribute 
be $5/-» '- :-"e decided to reduce the rate 
$3/- to 02,70 because vie were afraid of 
fluctuations of the exchange rates of the 
American dollar. Suppose 1,000 tons exported 
at the rate of 030 per ton the sa.le value of 
ore would be 3'30,000. Our tribute depends
upon the quantity of ore exported. The price

Examined 
continued
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at which the ore is sold by the new directors 
is no concern of ours. Kepong Prospecting's 
contract with pltf. was 1^ tribute on the sale 
price. Prom the example above we would get 
03,000. Tribute to pltf. is "based on 1% on 
the selling price. Thus in the example set 
above pltf. should get $300. therefore if 
we receive 03,000 and pay of 0300 to pltf. our 
net profit would be 02700/-. Suppose the 
1,000 tons is sold at 040/- a ton, total 
selling price would "be $4-0,000. As far as our 
tribute is concerned we still get 03?000 and 
we would pay $400 to pltf. as his tribute, 
getting a net profit of 02,600. If we had 
retained the obligations to pay the 1 ;̂ to pltf, 
in one case we would have a larger profit and 
in another case a smaller profit.

Adjourned to 2.30 p.m.

Sd. 11.11. Ha shim 
22.3.63.

Court resumes. Parties as before.

(Note: Counsel agree that the case be 
resumed from 17th to 26th June 
excluding Saturdaysend Sundays).

P.W.2. _Gw_e_e Yam Keng (on former oath) states 
in Teochow:-

Zn. continues; 3y the same token if the price 
of ore is" 1T20 a ton the price for the 1,000 
tons will be 020,000. We shall still get 
03,000 "but pltf. will get 0200. therefore our 
net profit will be more. The splitting of 
03/- into 2 parts, one part is s. fixed amount 
and the other part varies. Therefore by the 
terms of the consent order the tribute under 
para.9 we will be always cei'tain to get 02.70 
per ton whatever the price of ore is per ton. 
As a result of our discussion among the old 
directors the old directors will receive 
02.70 per ton plus 1% of the sale price. We 
informed the new directors of this arrangement 
of 02.70 and 1$>. We informed Jagatheesan and
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Tsang Tak Chueii. They accepted this arrangement 
of $2.70 per ton plus 1>0 of the sale price. 
They had known how it worked out before so they 
did not ask me about the 1/v. Pltf. was not 
present during the negotiations. Ilajoribanks 
was not present. I did not see pltf. come up to 
the group when the negotiations were nearly 
finalised and asked what about his r,:~. If such 
a thing had happened 1 would have known it. l"ot 
to my knowledge that Tsang Tak Chuen answered in 
reply to the pltf. he Tsang would pay the I/* 
with, deductions. >-.'o did not discuss about 
deductions when our group was discussing the 1^ 
tribute. During the whole of the negotiations 
before we agreed to the consent order there was 
no discussion about deductions. ]?rom 51«7»5^ to 
5.9*56 I was a director of the company and I 
attended all the meetings. During this period 
pltf. was chairman and managing director. I 
look at p.15 in P.I. Except for Lee Kok Peng 
the other directors attended tho meetings during 
the period. Sometime after early 1956 Ch.ua 
Swans Song became a director. I look at p.21 111
P.I. D.W.5 speaks 
knows some English, 
stand English to be

English. Oiian Oheow iiiat
He does not fully under- 

able to follow t!
I do not kiiovi English. Cb.ua
know English.

•e>J 
Tan Chew

.e meetings. 
Sang does not 

Seah does not know
English. At these meetings at first English was 
used and if interpretation into Chinese was 
required the Secretary Leong would do it. Some­ 
time D.W.5 would do the interpretation. The 
non-English speaking directors would speak in 
Teochew and later this would be interpreted into 
English. I would use Kalay when I wanted, to 
address the Chairman direct. All the directors 
except harjoribanks understood some Halay. 
lialay was used if there was a discussion. I was 
not a director of any limited company prior to 
being a. director of this company. I understood 
the expression "minutes of tho neeting". I was 
given a copy of tho minutes of all meetings. I 
would receive the minutes of the previous 
before tho ne::t meeting. The minutes were in 
English. Sometimes the minutes were produced at 
the meeting itself. I knew the function of the 
minutes was to have a record of what had 
happened and said at a previous

In the High 
Court at 
loiala Lumpur

No. 12(viii)
ITotes of 
Evidence

Plaintiff's
Evidence

Gwee Yam 
Keng

Examined 
continued



82.

In the High 
Court at
Kuala Lumpur

No. 12(viii)
Notes of 
Evidence

Plaintiff's 
Evidence

Gwee Yam 
Keng

Examined 
continued

previous meeting had been an important meeting 
I would ask a friend to read and interpret the 
minutes of that meeting. The minutes were read 
out at the meeting and if anybody did not 
understand the minutes would be interpreted to 
them. It happened quite often that the minutes 
had to be amended. I mentioned the "L% tribute 
to B.W.5 before he agreed to become a partner 
with us«

Adjourned to 17.6.65 - 26.6.65, except 
Saturdays and Sundays.

10

Sd. li.ii. Ha shim 
22.5.65

Certified true copy 
Sd. C.3. Kumar

Secretary to Judge. 
28.5.65.

Cross- 
examined by 
Defendant

In Open Court

C..S.333/53. 17th. June, 1965. 

Court resumes. Parties as before - 

ITg Ek Toong with Selvarajah for pltf,

Sd. U.K. Hashim
Judge 

17.6.65.

P.W.2. Gwee lam Keng (reaffirmed) states in 
Teochow:-

CROSB-S2AM1KED BT

20

_d. by Mooney. By establishment of the 
business I mean that the p.p. was passed by the 
Govt. Not a fact that pltf. was paid $4-5,000 
before the company had made a single cent. Pltf, 
was paid #1,000 salary. The Company had made 
no profit until the time the third party came 
in. It made no profits until 1959* By company 
I mean Xepong Prospecting. I don't remember

30
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the actual entries of accounts. I know pltf's 
salary did not cone tip to $4-5,000 "but other 
expenses were necessary expenses by tlie 
company. Probably true that pltf. received 
04-5»000 by way of salary and expenses, before 
the company liad nade a cent. Pltf, asked for 
and received a salary before the coi^pany had 
made any profit. Pltf. v:as careful to put in 
any expenses incurred by lain. Company paid for

10 his expenses when, pltf. went to Jap3.ii on
business euro, holiday. Pltf. is a nan of many 
interests. Deft, conpany is one of his 
interests. Pltf. was not working full time for 
the deft, conpany. Difficult to arrange for 
prospecting on the land. At that time we did 
not know how to engage a security officer. I 
do not know how pltf. engaged a security 
officer. I cannot say whether it was difficult 
for pltf. to engage a security officer. 1 do

20 not know whether it was difficult to get armed 
men. Pltf. did not train the armed men. 1 did 
not know that many other ruining conpo^nies 
making similar arrangements for security 
measures as I was not a miner at that tine. 
Pltf. was doing what hundreds of people in 
Kalaya were doing to get armed men for security 
measures. We applied for p.p. in the land in 
the iialay Reservation and our application was 
refused. Pltf. went to the various departments

30 to negotiate and eventually got the approval. 
I do not know the precise course of the 
negotiations. I and ay partners knew very 
little about this and relied on pltf, I do 
know of certain difficulties met by pltf. as 
sometimes we moved together. All the difficul­ 
ties were eventually solved. I do not know of 
any extra difficulty that pltf. had to overcome, 
I agree that at that tiue it was difficult for 
any mining company to start prospecting. We

40 offered pltf. 3/^« By we I mean Tan Chew Seah, 
Chan Cheow Eiat and I. I do not know whether 
Tan Chew Seah is in'prison or not at present. 
Hone of us knew what the 35 :- would amount to. 
Similarly we die", not know how nuch lc/j would be. 
The IA< was the pltf's idea.. I cannot remember

an agreement at one tiue norpltf. drawing tip
can I remember turning it down* 'I'here was no
agreement ever presented by pltf. that was
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turned down by me. The tribute was agreed to 
before the company was formed. I cannot 
remember whether pltf . produced an agreement in 
respect of the_tribute at the first meeting of 
the company. I and my partners did not give a 
present to the pltf . Pltf. is using a Eini- 
liinor. As far as I knew lie has no other vehicle. 
Pltf. had an Austin Princess at one time. When 
the company had only 4 partners we bought the 
Austin Princess for pltf. to use. Pltf. 
returned the car to me personally in 1962, 
probably in July or August. It was given to 
pltf. in about 1953* Pltf. had the exclusive 
use and possession of the car for about 9 years, 
It was not a reward for his services. The car 
was registered in pltf's name.

CEOSS-EXAIilKBD BY THIHD PAHTZSS

XSD. by Murphy. I knew very little aboxit iron- 
ore mining in 1954. Deny that in 1954 I knew 
nothing about iron-ore mining. In 1954 I lived 
near an iron-ore mine in Batu Pahat. I knew 
that ore fetching 60% and about iron was 
profitable. In 1957 I knew more about iron-ore 
raining. I had visited iron-ore .mines and learnt 
something about the trade. In 1957 the price of 
iron-ore in rluar was about $30 per ton 3?.O.B. 
I obtained this information from Japs and others 
in Muar. There was- no sale of iron-ore in Iluar 
in 1957* At that time an Indian company 
offered to purchase from our company at 76 •• 
shillings per ton but there was no sale. There 
was an offer of ?6 shillings and I thought this 
was about $30. There was no sale of iron ore 
in Huar until 1959 • I was one of the negotia­ 
tors for Kepong Prospecting in 1957 outside 
this Court House. Hot true that ever since I 
was associating with Tan Chew Seah that I was 
trying to get somebody to run the mine and get 
a tribute from him. Not true that the object 
of getting pltf. in was to run the mine. In
1956 I discovered that the 1% represented a few 
hundred thousand dollars. When I negotiated in
1957 outside this Court House it was for a 
certain percentage to be given to Kepong 
Prospecting and not to myself. I was 
negotiating for percentage of tribute to be

10
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given to Kepong Prospecting and that we would 
not operate the nine. Hot true that I was 
negotiating for all the liabilities of Eepong 
Prospecting to "be taken over "by Kepong IIin.es, 
The 9 persons when I call trie nee partners were 
to take over the rimning of the nine of the 
Kepong Prospecting s.na to pay us a certain sun 
as tribute but they were not to take over the 
liabilities of Eopong I respecting. We .argued

10 outside this Court House between one or two 
hours about the sura to be given as tribute. 
ITot right that we first suggested $5/-« wT e 
first suggested #4-/-« a- ton exported, IP or 
every ton ezcported we were to get $4-/- and the 
new partners were to bear the cost of running 
the mine. We were to get j&V- nett. The new 
partners first offered $2.50 per ton. They were 
to pay all the esrpenses of nining. The payment 
of pltf. was not r.ieritioned. When we first

20 discussed outside the Court House in respect of 
the $V- and the counter offer of $2.50 we did 
not discuss about the tribute to pltf. When we 
first discussed the negotiations we knew that 
the new partners would be running the mine. 
We knew that they would be using the machinery 
at the mine taking the benefit of anything that 
had been done. The only personnel we had at 
that time was pltf. I knew that the new 
partners were to take over the pltf. The

JO question of pltf. was not uentioned yet. By 
this 1 meant his tribute. We did not mention 
that the services of pltf. would be taken over 
by the new partners but I knew they would 
employ the pltf. I tie an I guessed that the new 
partners would take over pltf. I and the 
company were under certain obligation to the 
pltf. Deny that frora the be ginning of the 
negotiations iie::t door outside this Court House 
that the new partners would, take over all the

40 liabilities of running the nine including the 
I/a tribute to pltf. Deny that eventually we 
agreed at a tribute of 02.70, We agreed upon 
at $3/-. After we had agreed at $3/- I and the 
old partners discussed among ourselves about 
pltf's tribute and we agreed that we would 
accept 02.70 plus I/-- and that we would be 
liable to pay pltf. l'/v. By we 1 nean the old 
partners. After we had agreed to these terras
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our lawyers and D.W.fj came back to this Court 
House and informed the Judge, So far as I was 
concerned I did not know whether or not pltf . 
would "be employed "by the new partners but he 
was to look to us for his 1% tribute,

EE-EZAMIMED

JRe-yQi, With regard to the negotiations next 
door it was my idea that the new partners would 
take over the running of the nine. The old 
partners had to sublease the land to the new 
partners. It was understood that all the 
expenses of running the mine was to be borne 
by the new partners. It was also understood 
that the new partners were to run the mine on 
the existing land at that time . 'There were 
some machinery on the land then. The new 
partners were to buy over the machinery then on 
the land. The price of the machinery was not 
mentioned at the negotiations next door. The 
issue at the negotiations next door was the 
amount of tribute to be paid by the new partners 
to the old partners. I suggested $V- on 
behalf of the old partners to Tsang Tak Chueii 
one of the new partners* When I suggested the 
$4-/- to Tsang I did not mention about pltf 's 
tribute. Ily selling price I mean 3?. 0*3. The 
$2,?0 was the fixed price and the 15» followed 
the price of iron ore in American dollars. "L% 
is based on the price of iron ore which 
fluctuate. The 1.% was for the tribute for the 
pltf. The partners occasionally used the 
Austin Princess. In the course of his work he 
had to travel to Johore frequently. Pltf. 
presented a statement of expenses in respect of 
his Jap, trip and we paid according to the 
statement .

Adjourned to 2.30 p.m. 17.6.63. 

Court resumes. Parties as before

12 (ix) LEOI7G EUK W3HG 

P *\-3 .3 L e on.g_ jxurn We ng a/s in English:-

Managing director of Leong & Lai Ltd,

10
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Secretaries & Accountants, Ho. 6, Ampang St.K.L,

I know pltf. We were the secretaries to 
Kepong Prospecting Ltd. We first started to be 
secretaries in either in 1953 or 1954. We 
attended the first meeting of the company. We 
ceased to be secretaries to Kepong Prospecting 
in 1956. There were some changes in the board 
of directors r.nd we were served with a notice 
terminating our services. I attended almost

10 all the meetings of the company, the general 
meetings and the directors meetings. Pltf. 
was the chairman of the board when we were the 
secretaries. At these meetings I took notes 
and prepared draft minutes for the approval of 
the board. The draft was usually approved by 
the Chairman and circulated before the next 
meeting with tho notice for that next meeting. 
The minutes were taken as read and confirmed 
at that meeting. Any member was at liberty to

20 make correction of these meetings at. that
meeting. 1 look at page 26 in P.I, (Witness 
reads last para in p.26.),
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me
continues. These minutes were prepared by 

minutes were prepared by me fromThese
notes taken by me at the meeting. The words 
"Gross sale, of its ore" must have been 
mentioned at the meeting. Otherwise it would 
not have jotted in my notes. I look D.7 
minutes of the llth meeting hold 011 18.7»56. 
I attended that particular meeting as secretary. 
I turnto the minutes of the 13th meeting held 
on 21.6.56, The minutes at -p.26 in P.I were 
the minutes of the 12th meeting held 011 4.8.56. 
At the 13th meeting the minutes of the 12th 
meeting were taken as read and subject to 
amendment of a few typing errors were confirmed. 
The minutes of the 12th meeting had been 
previously circulated. I had the custody of 
the seal of the company. The seal of the 
company has to be affixed in the presence of 
one ordinary director and a penaanent director. 
The permanent directors were the pltf. and Tan 
Chew Seah. 1 am shown P.4- (p.13 in P.2). I 
signed P.4 as a witness to pltf's signature. 
The parties executed this agreement in my 
office. -Pltf. rang me up in my office to say
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that the parties vrould be coming to my office 
for the execution of P.4. When the parties 
arrived at my office the seal was affixed in 
accordance with the Articles_. They were all 
together at the sane time. Ironside was one of 
the parties who witnessed the affixing'of the 
seal. Tan Chew Seah was the permanent director. 
I look at this date of P.4 dated 26th 
September 1955« Ironside was not a director on 
26th September 1955. Ironside was a director 
when he attested to P.4. I look at p.20 in P.I 
on the subject of Ilr. H.A. Harjoribaiiks. The 
seal on P.4 must have been affixed on or after 
1.10.55* Tan Chew Seah does not speak English, 
normally I explained a document to him- in 
Chinese. I explained the nature of P.4 before 
Tan Chew Seah attested it. I look at p.14 of 
P.I under Adoption of Agreement. The agreement 
is at p.10 of P.2. The agreement which was 
adopted at that meeting was the agreement at 
p.10 in P.2. The agreement referred to at p.20 
in P.I refers to agreement Pi4 dated 26.9*55* 
The date in P.4 is written in ink but it is not 
my handwriting.

GROSS-KLAI-IIKSD BY DEFSFDAITT
gO). by Hooney. I look again at p.20 in P.I 
- para 2, I can say from memory that P.4 was 
signed during the first week in October 1955• 
I remember this pa3?ticular leave of Harjori- 
banks because he told us at the meeting of the 
26th September 1955 that he was goin^ on leave. 
Deny that I am prevaricating. P.4 was sent to 
me from Ilargoribanl^s office. It had no date 
when it arrived. I read it before- attesting 
the executions. I do not know if pltf. read 
it. Ironside might have read it. There was no 
date when I read it. I cannot remember whether 
the date was put in when I signed it. I read 
it before signing it-. It is not the job of the 
company's secretaries to put the date on P.4. 
I have no qualifications. I do not know that 
it is the proper procedure to date an agreement 
on the day it is executed. The old directors 
terminated my services in Sept. 1956. I have 
not been informed who succeeded me. I was 
present at the Extra Ordinary Ileeting on 5»9«56.

3.0

20
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D,£L4» 1 look at the minutes in D»SA. I found 
out that Chong Sow Khong succeeded rae as
secretaries during the esctra-ordinary meeting. 
I don't know Ghoiig 3ow Eliong, I knew there was 
a secretary at that meeting, I did not know 
personally. I did not know the narie of that 
secretary. I was not given any reason why rae 
services were terminated. Hot true that I was 
dismissed because I did everything the pltf . 
asked BIO to do. I never had any. disagreements 
with the pltf. I do not know company lav;. Hor 
do I know any lav; about stamp duty (counsel 
reads at p. 8 in I). 8k).

ZSN. continues, Nobody asked :ie for this 
opinion. I do not know why I said it. I an 
shown P. 3. I had not seen P. 3 before it was 
tabled at the nee ting, I again look P. 4-. I 
had not seen it before it was produced at the 
meeting of 26th Sept. 1955* £'»4 was produced 
by pltf. at that nee ting-, I was not in the 
Court House this norning. I saw rDan Chew Seah 
in the Court premises at. 2 p.m. this afternoon.

S:^:-^!:^ BY ojiiiitD PARTIES
ZXD. By Jiurphy 
'Tnglish when I was

{The only directors who spoke 
the secretary were pltf., 

I-iarjoribanks, Ciiua EJwong Song and Chaii Cheow 
ICiat. The ninutes were written by :oe and not 
by the pltf, 
to rae. P.3 & 
tabled at the 
the meeting. 
on P. 3 at the 
when P. 4 was
banks told 
tidied up.

.3

Pltf. did not dictate the ninutes 
P.4 were not circulated but 
11 e o t i rig. P. 5 wa s di s cu s s e d at 
I now say there was no discussion 
meeting, ajhore was no discussion 
tabled. At that meeting liarjori-

tlie Liectiiig that P. 3 should be
liargoribanks did not e:rplain why 

P. 3 should be tidied up. I do not know why 
there should be a supplementary agreement. I 
do not know what is the difference between. P 
& P. 4, I do not agree that pltf. didwhat he 

4-0 wanted at the board nestings,

Ic- ISXAi ill
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tabled at the meeting* P.4- was drafted in 
Karjoribanks 1 office. P.4- was not executed 
straightaway at that meeting because Tan Chew 
Seah was not present. I cannot remember whether 
there was any discussion on P.4- before it was 
tabled. No director made any comment when P.4- 
was tabled. Some of the directors present at 
the meeting looked at the supplementary agree­ 
ment after it had been tabled by the pltf. When 
liarjoribanks spoke about tidying up the agree- 10 
ment I interpreted for him. I know that 
Ironside was then a partner of Lovelace & 
Hastings. Document was prepared by Lovelace & 
Hastings. Duty of lawyer to stamp that document, 
I think it is pltf's duty to date P.4-. 1 was 
present at the meeting of 26.9.55 (p»19 in P.l). 
I took notes and prepared the minutes. At that 
time I knew that liargoribanks was going to 
leave and Ironside to be his substitute. I 
would not have allowed Ironside to sign as a 20 
director if he was not one. There is no doubt 
that Ironside could sign on P.4. I was present 
at the- extraordinary meeting of 5.9*56 as a 
shareholder. At that meeting Chong ceased to 
be secretary and my firm was reinstated as 
secretaries. I took down notes of the meeting 
when Chong left. Chong supplied ne with notes 
and I prepared the minutes of that meeting. 
Subsequently my services were terminated again. 
I do not know who took over from me. -?Q

Adjourned to 10 a.m.. 18.6.63. 

19th June, 1963. 

Court resumes. Parties as before.

12 Cx). - A. E. SCHIIIDO} 

P.W,4-. A.E. Schnidt a/s in English :-

I am the pltf. in this case. I am 
consulting engineer. I came to Malaya in 1925* 
I am a chartered engineer which in my case 
embodies, chartered structural engineer, 
chartered electrical engineer, London, B. of 4.9 
Engineering, University of Queensland with 
honours. I have 2 first grade engineer
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certificates, one electrical and other steam 
and diesel. I am a registered professional 
engineer and I am a member of the Engineers 
Guild of London. I am not a member of the 
Institute of Hining and Iletallurgy. All the 
mines in Hslaya e::cept one I would be qualified 
to work* The one e::coption is the mine at 
Sungei Lenbing. In most of the mines in lialaya 
the work required is mechanical, electrical, 
structural and civil engineering. In S.Lembing 
it is necessary to employ underground miners 
for shafting and tunnelling. I say definitely 
that my qualifications are.most suitable than 
those of a member of the Institute of I'lining 
& Metallurgy. I know Tan Chew Seah. In 1952 
Tan Chew Seah brought to my office. 2 people 
whom I had not seen, before. That was Gwee Yam 
Keng and Chan Cheow ICiat. They told me they 
had found what they believed to be a good 
deposit of iron ore. On their "behalf Tan Chew 
Seah had applied for a permit to prospect the 
area* The area was near Bukit Kepong in the 
district of liuar. Their application they said 
had been refused because that portion of the 
district was not under control by the security 
forces. They told me that the application was 
made in the name of Tan Chew Seah because he 
had far more than the others access to an 
influence with important politicians and 
officials. They said probably they could not 
afford at that time to employ a firm of 
consulting engineers to press their application.
They asked whether I would them as a
member of their syndicate and share in any 
proceeds of the ventxire. I agreed to do this. 
Borne time considerably lator I found out 
casually that thoro vras another member called 
Chart Hian Chor. ;3o that there wero 5 of us 
when I joined them. It was obviously necessary 
to have a consulting engineer because their 
application had "been refused and because of 
the grounds of the refusal. To be able to get 
a prospecting permit it is normally necessary 
to satisfy the government that you are capable 
of malting use of it in particular that you 
have adequate technical and financial resources. 
The intention of all of us was to obtain a 
permit, prospect the land and obtaining a
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mining title. After tliat to promote or find a 
company capable of exploiting the nineral 
deposit. I then began interviewing and writing' 
to all the people who were obstructing the plan, 
that is to say, the State Government, the Land 
Office, the Police, Mines Department and the 
District War Executive Council, Everywhere I 
met a blank refusal on the ground the area was 
far too dangerous to enter. Shortly before 1 
Joined these people some months in fact, the 
police station at Bukit Kepong had been 
captured by the terrorists and all but one of 
the police were killed. I look at a file kept 
by me. It contains office copies of letters to 
and from officials. I look at the very first 
letter on 18.12.52. to the G.C.P.D. (witness 
reads letter). A permit was issued 10 or 11 
months after I began work on this project. 
Before the permit was approved I had travelled 
thousands of miles and spent hundred of hours, 
interviewing, persuading and questioning the 
officers concerned. In the first instance there 
was no discussion as to how the proceeds of our 
venture were to be divided among the raerobers. 
The agreement was simply that we would all, 
each and every one, to use his best endeavours 
to get the mining title that we desired. When. 
it appeared that the permit was about to be 
issued 3 of our members came to my office and 
started a long conversation until I cut it 
shortly by asking them whether they wanted to 
buy me out. They said yes. I said for how 
much and they said y/i of the value of the ore. 
I made some calculations which gave me the 
impression that all of tis could hope to get 5% 
of the value of the ore if vie ever succeeded in 
getting it mined. So I advised them to change 
the offer to Ic/j, They did and I accepted it. 
We went to the office of Lovelace & Hastings 
and Harjoribanks drafted a letter confirming 
this, that is a letter from Tan Chew Seah, he 
being the applicant addressed to rae (p.18 in 
P.2. (P.12). I left the office without the 
letter but about 2 months later it was 
delivered to me and I saw that Tan Chew Seah 
had signed it. When we went to Lovelace Si 
Hastings the permit had not been issued but 
when I received the letter the permit had

10

20
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either been approved or issued. 21.10.53 v/as 
about the time we went to have the letter 
drafted. 2.12.53 is a day shortly before I 
received this letter duly signed. I am shown 
P.3 & P.4. I signed P.3 as an attorney of Tan 
Chew Seah. As scon as we received the permit 
itfe proceeded vigorously to give access to the 
place where th,, ore deposit was. VJe decided to 
join a limited company. This work was deptrbed 
to Ghua liwong bong, Chan Cheow ICiat and myself. 
We employed Lovelace &, Hastings to draw up a 
declaration of trust, Iler.orandun and Articles 
for the company. I now look at the Trust Deed 
(admitted 1.16). 1 look at D.?» The company 
was formed on 27»7»54 and called L'epong 
Prospecting Ltd. P.3 t;as made so that the 
company could enter into possession of the 
relevant assets of the syndicate. As I was 
actually no longer a member of the synidcate 
P.3 of course arranged that the company should 
pay to me 1% otherwise due from the syndicate. 
The company were to issue vendors shares to the 
other 4 partners in accordance with an agreed 
formula, as in Clause J sub-clause 2 of P.3» 
hy l/o tribute is set out in Clause 4 of P.3. 
I know that several instalments were issued to 
Tan Chew 3eah and his nominees. I cannot say 
if exactly lOOjOOO shares have been issued but 
I do know that approximately 100,000 shares were 
issued. The shares were allocated to them not 
for cash but in consideration of the property 
transferred to the company by 
P.3 was tabled and adopted at 
of the directors of the company, 
p.13 of P.I. I produce the notice 
the first meeting of the Board of 
(admitted P.17). I now look at P. 
able time before the date of P.4, at the end of 
one of our board meetings Harjoribanks referred 
to P»3» and said the position wanted tidying 
up. S'orm a legal point of view a further 
document should be drafted and executed. We 
never questioned his legal advice anymore than

Tail 
the

Ghew bean. 
s tie o tingfr

I turn to
calling for
Directors
-i-. Ccnsider-

they questioned , v- 
was general assent 
HargoribanbG to go 
1e gal bu s ine s s. P, 
on 26,9.55 • It wcu

advice. So there 
amounting to instructions to 
ahead with that piece of 
4 was tabled at a meeting 
adopted. There were 3

engineering
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copies suitable for signature and other copies 
for filing and not for execut.ion. She agreement 
was not executed there and then. It was not 
possible because there was not sufficient 
qualified people present to seal it in accor­ 
dance with the articles. In particular it-was 
necessary to have the signature of a permanent 
director attesting the seal. I was a permanent 
director but I had already signed in my private 
capacity. -Tan Chew Seah the other permanent 10 
director was away in Singapore or Johore Baliru. 
I signed P.4- on 26.9.55• 1 wrote the date in 
P.4. It is in my handwriting, P.4- was sealed 
on the following Flonday. I was present when it 
was sealed in the office of the secretaries, 
Leong & Lai. I arranged for the people to go to 
Leoiig's office. I returned from Ipoh on Sunday 
evening and the following day Tan Chew Seah 
appeared in ray office. I immediately rang 
Ironside. Har^oribanks had gone to England. I 20 
arranged to forgather at the secretary's office 
for the purpose of affixing this seal. We did 
in fact gather. When we obtained the prospecting 
permit our first object was to enter upon the 
land and proceed with prospecting. We met with 
difficulties which appeared to be insuperable. 
I produce a letter from C.L.H. Iluar (admitted 
P.13), It was necessary before breaking the 
ground at all to identify the boundaries by a 
survey. I sent my surveyors to do the work. JQ 
When the area marked on the plan was pagged out 
on the ground one of the boundary lines ran 
right through the ore deposit that we had 
applied for with the result that more than half 
the iron ore was outside the permit boundary. 
Immediately I went to see the"Chief Inspector of 
Mines because I realised the danger that some 
one else might apply for the portion of our 
deposit which was outside the permit area. He 
asked me to apply for the other portion. An 40 
application was made for 1200 acres but we found 
in the interim the area of the new application 
had been declared a llalay Reservation. After a 
very long time we managed to get this area 
excised from the Malay Heservation. finally we 
were granted a permit on the extension area. 
After inspecting the topography I decided the 
first pits should be sunk. (The positions were
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then marked on a plan in my office. I sent a 
field gang to measure the positions from the 
plan and transferred them to the ground. Then 
I arranged for gangs to go and dig a pit on each 
pag. I then measured what was revealed in the 
pits, took samples of the ore, classified it, 
weighed it and had it assayed. Heport must "be 
submitted for each month before the 5th day of 
the following month but there are occasions

10 when a special report is required. I sunk over 
250 pits in the area. I cane to the conclusion 
that a profitable nine could be operated on 
that deposit. I devised a mining scheme because 
that was necessary to obtain a mining title. 
Hoads are portion of an iron raining scheme. In 
building that road I met the following diffi­ 
culties - persuading the land owners to allow 
the construction at all - negotiating with the 
Kampong people who had planted crop in the road

20 reserve. To get authority to build a road 
through the cattle grasing reserve. To get 
permission to build a portion of the road 011 
State land. The company paid compensation for 
the land used in building the road. But for my 
efforts that mine would certainly not have 
started. They would not have obtained the 
mining leases without my efforts. On 14-. 12,55 
C.L.3. I'mar wrote to say that raining leases had 
been approved on the old and the extension areas,

30 I expected from Kepong Prospecting Ltd. for
everything I had done to obtain approval of the 
mining titles a sum equal to the value of 1/s of 
the ore produced from the mine. IP or a period 
I was managing director of Eepong Prospecting. 
Appointment was made retrospective from the date 
of incorporation of the company. During that 
period I was paid various sums b:r the company as 
managing director. I was paid 01,000 each month 
for a period, a few months after the incorpox-a-

40 tion. At one meeting I told the. board that I 
could not afford to carry on as managing 
director as I was losing $1,000 a month out of 
my own pocket. I lost $1,000 monthly by 
running the company car, renting my office, 
paying my staff and similar expenses. I 
provided the office for the company. The com­ 
pany had a registered office "but they had no 
other administrative office other than mine. I
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look at.p.• 30 in P.I. I did not want the job 
of Chief Engineer. At that meeting of 5»9»56 
110 one present indicated to me that the $2,000 
monthly to be paid, to me as Chief Engineer was 
in lieu of the 1% tribute. First of all I 
tried to find among the shareholders and their 
friends people who would subscribe for further 
shares enough to provide the funds for opening 
the mine. Secondly I tried to find people 
outside the company in lialaya, Japan and India 10 
for the same purpose. Thirdly I tentatively 
offered to supply ore below the market price if 
the buyer would provide sufficient finance to 
start operating the mine. The last of these 
efforts' resulted in the Jr& party in the 
present action apply for a large block of 
shares. I look at P*12.

Adjourned to 2 p.m. 19.6.63.

Court resumes. Parties as before*

Kenon for Selvarajah. 20

P. W. 4-« A. E. Schmidt (on former oath) states in 
English:-

I look again at P.12. I look at P. 3. Both 
state \% of the selling price of ore. I look 
at P.4. Also 1/j tribute. Selling price is the 
price the company obtains from selling the ore 
as shown in the sales contract which is the 
value of ore in the ship ready to sail (witness 
reads on "Finance" at p.21 in P«l). During the 
adjournment I was taken to the Lido Hotel and ^Q 
had a long discussion with .some of the directors, 
iNfett result of the discussion was that Chua 
Kwong Song would make or find or secure subscrip­ 
tion for shares to the extent of #300,000 and 
seeing that this would allow mining operations to 
begin I would accept less than the amount due 
under my contract. He did not produce $300,000 
and consequently the mine did not start 
operating and my offer lapsed. Chua Kwong Song 
was present at that meeting, P.26 in P.I bottom)./J.Q 
That certain party referred to in the minute 
referred to me. I was chairman at that 12th 
meeting. I tried to get the mine started. I
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and others tried to get capital. The third 
party after 3 nontlis discussion with me applied 
for a "block of 700,000 shares of $!/- each. 
On ray recommendation the application was refuggd 
but they were offered a smaller number. At 
that meeting the relationship among those 
present was cordial. Within a matter of days 
at least 2 of the old directors came to me and 
said they had made a terrible mistake. They

10 said they had to get rid of the new share­ 
holders, people who got portions of the ^00,000 
shares. The culmination was that one of' the 
old shareholders started a case in this court 
against 10 of the new shareholders. There was 
an order by consent, (Order shown in P»l at 
p»51)« Hy 1/j was not changed by this consent 
order. During the hearing of the case the 
trial Judge said he would give the parties •£ 
hour to discuss and immediately counsel and the

20 parties left the Court House. Only 2 persons
remained in this room. Kyself and rlarjoribanks. 
After about -J hour 1 suggested to Harjoribanks 
thatwe should go and see what they were doing. 
He stayed in the Court and I went out to the 
passage way. In the Court next door I saw a 
large number of people sitting in 2 lines. I 
saw some of them were the people concerned in 
the case and I began to enter the door. I was 
peremptorily told to go away. So I came back

30 to this Court ane. sat down near liar j oribanks 
again. About an hour later the Court resumed. 
Someone announced' that a settlement had been 
reached. The Judge read out the terms which 
were to be this consent order. I cannot 
remember anyone asking me about para 10 of the 
Consent Order. I did not accept the third 
party in this ca.se as being liable to pay the 
1.% to me. Hining operations started after the 
consent order was made. I have never been paid

40 anything in respect of that Ifr. On or about 
1.4.59 I spoke to Chua Kwong Song in Huar and 
asked him what arrangements there were to be 
now that my instalments of l>o if ere falling due. 
He said "We don't propose to pay you". 1 said 
if he persisted in this I would have to sue 
Kepong Prospecting Ltd. I look at 33A in P.I. 
I wrote that letter. I entered into corres­ 
pondence with Kepong Kiiies &, Kepong Prospecting
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about the 1/k. Hy correspondence is set out in 
P.I from 33A to 50. Lovelace & Hastings were 
acting for me. The Austin Princess was bought 
in 1953* It was a second-hand car. It was in 
fact an Austin Sheerline. I do not know who 
paid for it. Gwee Tarn Keng or Chan Cheow Kiat 
or Chan Hian Chor gave me the car. The. syndi­ 
cate promised the car and one of those must have 
paid for it. It was registered in my name-. The 
syndicate had no name. I paid all expenses for 
running the car. I did not have the exclusive 
use of the car. Two other aiernbers of the 
syndicate sometimes used it.

CROSS-EXAMINED BY
XXS. by Mooney: I regard Kepoiig Prospecting as 
being liable to make this payment which I am 
seeking. It has not been my view .any time that 
Kepong llines should make it. I do not confirm 
that 33A in P*l is the first demand. I wrote 
to Tsang Talc Chuen in 33A because I had spoken 
with him on this subject a short time before. 
I told him that Chua Kwong Song had refused to 
pay the 1$£. He said, "Don't worry. You cannot 
trust those cheats and swindlers. I will see 
that they pay you" . I wrote 33A because in the 
interim I found out that Tsang Tak Chuen had not 
paid the 1% to deft, company. I could not say 
now from whom I found that out. I do not 
consider Tsang Tak Chuen liable. I am informed 
that a photostat copy of the agreement was sent 
to them as requested in the letter at p. 34- in 
P.I. I read p. 39 in P.I. I corresponded with 
Tsang Tak Chuen because he posed as being very 
friendly and I thought he might be of some help 
in getting a solution of this matter. I do not 
consider that Kepong Mines were liable to pay 
the tribute to me direct. (Counsel reads 
minutes of directors meeting of 24.7.59 in P. 8).

XZN. continues: I had legal advice that Ivepong 
llines were liable to pay 1% tribute to me but I 
could not take action then because I was not a 
party to the Consent Order. I do not consider 
Eepong Mines liable. Structural engineering is 
most concerned with providing stable structure.

10
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40
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I have no qualifications for prospecting. 
Practically any firm of consulting engineers 
could have done what 1 did in obtaining mining; 
titles. I would accept Counsel's estimate that 
ray 1/s would have accrued to $250,000 by now. 
I was doing other consulting engineering work 
for 3 to 50 companies during my practice. I 
was doing work for about 7 °r 8 companies on the 
average when I was doing work for the syndicate. 

10 I cannot say how many hours in my period I 
devoted to work for Kepoiig Prospecting. The 
work started in 1952. A very substantial part 
of the work was done before Eepong Prospecting 
was formed. Tan Chew Seah does not write 
English or Chinese. 1 cannot write or read 
Chinese. I look at p.18 of P.2. 1 was not the 
sole to give instructions for the drafting of 
the letter at p.18 in P.2. There is nothing in 
this letter that I should work for deft*

30

4-0

20 company as a miriinc engineer. It was never
suggested that I should do all the work for 
nothing. I do not dispute that I have had 
approximately jzS45,000 by way of remuneration and 
expenses. 'These expenses did not include any 
amounts for running the car nor did they 
include all of the e:rpenses incurred in the
company's busines I am shown D9A. I did
charge some telephone calls. I cannot say now 
when I went by car or plane to Singapore in 
respect of the 2nd item. I agree that the air 
fare to Singapore and return would be about 
$90. I cannot sa.y whether this field clerk was 
a member of my staff or not - 2nd item. I 
agree that Kepong Prospecting was paying a 
portion of my expenses incurred for my work for 
them. Gwee Yam Eeng lives in lialacca since I 
have known him. Tan Chow Seah has a house in 
Singapore and a flat or a house in Kuala Lumpur. 
I live in. K.L. I have lived here since the 
beginning of this affair. I look at P.3 in D.5« 
("future action"). The cost for a return trip 
to Japan was 01250, first class on the Chusan. 
I consider that I had some obligations to the 
company in return for the I/a tribute. I did 
not consider the meetings I might have in Japan 
would fall under these obligations. I did not 
consider the matter at all. I do not know who 
selected 1st March 1955 as.the starting month
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of my 01,000 salary. I do not think that the 
company was in no position to pay my salary. 
The company was in a position to pay my salary 
from that date. The company in fact paid ray 
salary. The company had difficulty in meeting 
its monthly obligations including my salary. 
The third party knew of the liability of the 1^ 
to me about 2 months before Jagatheesan attended 
the meeting. I did not know that the third 
parties were negotiating to take over the mining 
when there was a discussion next door. I think 
L.J. Smith and Skrine waved angrily at me when I 
attempted to enter the room next door. They did 
not speak. I saw Gwee Yam Keng several times 
during the proceedings. I did not see Chua 
&woiog Song in the next Court, room. I was 
sufficiently interested. I did not inquire what 
the parties had agreed upon when they came back 
to this Court room. I was interested in ray 
tribute. That did not prompt me to ask. I did 
not approve of the terms of the consent order. 
(Counsel reads min. dated 27.5.57 in D.8).

Adjourned to 9 a.m. 20.6.63. 

20th June, 1963.

9.25 a.m. Court Resumes. Parties as 
before.

,, Schmidt (on former oath) states in

10

20

nglish:-

_XSff. continues. I do not recollect suggesting 
that the deft . should accept judgment on the 
1954- agreement. (Counsel reads minutes of 20.7.59 
in D.8 at p. 5).

XXN. continues: Apparently I did suggest that 
deft, should accept judgment on the 1954- agree­ 
ment. I regard the 1/& as covering my services 
up to the approval of the mining titles. I have 
no further services to perform in respect of the 
1>% thereafter. The 1/y is essentially the 
purchase price of my share in the syndicate. My 
contribution, was to obtain approval of the 
mining titles. I declined the job of chief 
engineer because that would be becoming an

4.0
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company and moreover f till- time. 
closing down my consulting

employee of the 
It would entail
practice. I look at P.3» Hy recollection s 
that instructions for the preparation of P. 3. 
were given by the S3~ndicate. 'i'hat does not 
mean in effect "by me . I agree that some of the 
other members of the syndicate could not read 
P. 3 at all. I do not agree that the benefits to 
me are enlarged by P.J. as compared, with P. 12. 
I agree that P. 12 gives me 1/j over approximately 
over 1,000 acres of land. I agree P. 3. gives 
me ~L% over 1,000 acres of land plus an 
unspecified area of land. I think clause 4 of 
P. 3 releases Tan_Chevr Seah 
to pay the I:/-, I spoke to 
"before he gave evidence in 
I refreshed his memory and 
We discussed 
which he x^as

from his obligation. 
Ironside some months 
this case. I expect 
lie refreshed mine. 

the circumstances and events about 
asked to give evidence. I cannot

say if I discussed with Leong ICun Weng the 
evidence it was proposed he should give but as 
I fairly frequently conversed with him I cannot 
say I did not. I do not remember discxissiiig 
the execution of "P. 4- with Leoiig Kuri Weng, I am 
sure my solicitors took a statement from Leong. 
It was liarjoribanks ' idea to made P,4. Ilarjori- 
banks was the legal adviser to the company at 
that time. He was also the solicitor who 
advised me on. the institution of these 
proceedings against the deft, andlie in fact 
instituted on my behalf. I thought it was 
professional pride that made Ilarjoribanks 
introduce P. 4. beceaise he supervised the 
drafting of P. 3 and later he came to the con­ 
clusion that P. 3 might at some future time 
become inadequate. Har,joribanks said that I the 
receipient of the 15- was not a party to P. 3. I 
did not think at that time that the only reason. 
for making P. 4 was to benefit me. I do not 
suggest that the making of P. 4 would benefit the 
deft, company. I do not know of any record in 
any of the Board meetings of any discussion in 
respect of P.-'.-. I think it most likely that 
none of the directors saw the draft of P. 4 
before it was tabled. Indeed I did not see it

tabled in engrossedmyself until then. It wa
forn ready for signature. I do not agree that
P. 4- improves my position as compared with P. 3.
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Marjoribanks told the board that P.4- was to 
supplement P.3 and not to replace it. I do not 
know whether P.4- is a substitute_for P.3 or 
whether it co-exists with P*3» •*• find clause 
11 in P.4- in P.3 by implication. I do not find 
clause 11 in P.4 in P.J. I did not intend my 
personal representatives would work for the 
deft* company. P. 3 was explained to the 
directors but there is no record in the 
minutes. The same applies to P.4. I had 2 10 
reasons for not mentioning P.4- while negotia­ 
tions were going on next door. One reason was 
that with 4- or 5 senior counsel present it did 
not occur to me that they might forget it. The 
second reason was it was no personal concern of 
mine. 1 thought the Judge nade a final order 
that control. I thought the control of the 
mine and the operation of the mine passed to 
third parties that morning. I did not know 
until this moment that Kepong Prospecting Ltd. 20 
was Respt. 10 in 0.11* 6/56. When the draft 
order came up for consideration I did not see 
any significance in the mention of any agree­ 
ment. All that was important to me was the ~L%, 
I paid no attention to which agreement was 
mentioned. The draft order came up for 
consideration by the board on 29.4-.57 and on 
2?.5«57» I was present at both meetings, (p.4-6 
in P.I read by counsel - original produced and 
admitted P.19) • I wrote the note on the bottom 50 
of P.19. Tan Chew Seah is quite capable of 
writing P.19. I estimated the sale price at 
030. Cost of delivering the ore 018 giving a 
surplus of income over expenditure of 012 per 
ton. I look at DSA, This was a stormy 
meeting. The point of the meeting was who 
would come into 'control of the company whether 
it would be Chua Kwong Song or Tsang Talc Chuen. 
When I said at the meeting that Clause 9 of our 
articles would be observed in future I intended 40 
to convey to them that Clause 9 would not be 
changed after their entry into the company. I 
deny that Clause 9 nad been violated. liarjori- 
banks 1 proposal at that meeting was to remove 
all the directors except myself, himself and 
Tan Chew Seah. 2 proxies unstamped covering 
2,000 shares. Tsang Tal: Chuen had unstamped 
proxies for 58»500 shares. Jagatheesan was
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representative of Tsang Talc Chuen. lie had 
unstamped proxies for 10,000 shares. I an 
shown p. 4 of D9A. Paras 3 and 4- at the "botton 
of p. 4- were read out to me . An offer was made 
to Lirn Hgian Cher. I do not know why the 3rd 
parties settled the- O.K. instead of contesting 
it. I saw no need for the 3rd parties to 
settle in the O.H, I look at p. 6 in D8A, para. 
3. I Just ruled out everything they said 
"because I considered them disruptive. Anything 
that was said and propounded at that meeting "by 
the rowdy element 1 considered to "be false, 
wrong and not worthy of attention. I wanted to 
see the motion carried.

CEOSS-SZAIilliHID B PAjlTIBS

XZD. "by liurphy. I did not think that my \% 
would "be more than •£ of what the other 4- would 
altogether got. At the end of 1953 I was the 
only one out of the 5 who had any knowledge of 
mining and I would he the _only one out of the 
5 who had any idea what l/o would amount to. 
The 4- wanted to get rid of me as a member of the 
syndicate at a price. The other 4- were 
prepared to pay me 1/u. I judged that if we 
finally got a mining title we would be able to 
dispose of it for about 5/^ of the value of the 
ore in the ground. Being 5 of us I therefore 
advised then that to buy one person out they 
should pay l'/^. 5% of the gross value without 
deducting for anything. The working of the 
mine produced more than 5/-'» l maintain I am 
right to get 1^. I expected them to get the 
same. I was asked to reduce my 1/J because in 
my opinion Chua Kwang Song will always ask for 
a reduction. I was giving away money without 
knowing how much I was giving away. I cannot 
think of any case of iron-ore nine where anyone 
lias received lp tribute on the gross. I have 
not investigated any case in which anyone get 
a percentage on the gross. I knew Tsang Tak 
Chuen in connection with the Ha lay a Kiniiig Co. 
of Ipoh. Hot true that I attempted to interest 
him in the Ilepong Prospecting. I spoke to 
Jagatheesan about Ilepong Prospecting, I spoke 
to <Jagatheesan with the idea of interesting 
Kalaya Killing Go. to subscribe shares in Kepong
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Prospecting Ltd. I did take Tsang to see the 
mine at Bukit Kepong. I don't remember Jaga­ 
theesan speaking to Tsang over the phone in my 
presence on a number of occasions concerning 
subscriptions to Kepong Prospecting Ltd, I 
urged Tsang to subscribe for shares in Ilepong 
Prospecting. I did not know that Tsang i^ould 
take no shares in the company unless he was in 
complete control. Tsang did not tell me he 
would not buy shares unless he could control 
the company. I did'not suggest that Tsang's 
group apply for 700j°00 shares. The board had 
contact with Tsang and Jagatheesan before they 
applied for shares. Ho right that I was the 
only person to contact Tsang anc. Jagatheesan 
before they applied for shares. At that 
meeting it was for the purpose of my introducing 
Jagatheesan to the board. I was the contact 
with Tsang and Jagatheesan before Jagatheesan 
was introduced by me to the board at that 
meeting. I had been in contact with them for 
5 months before that. Since 1955 I was always 
trying to get somebody to mine at the ground 
otherwise 1/J was worthless. Jagatheesan had 
applied for 700,000 shares before meeting any 
other members of the board but myself. I would 
have told Jagatheesan that there were 750,000 
new shares, Jagatheesan had applied for a 
majority holding in the shares. Ho true that 
I knew Jagatheesan's group would not join the 
company unless it had control over it. Hot 
true that 1 invited Jagatheesan 1 s group to join 
the company to control it. The object of the 
action was whether Kepong Prospecting or the 
new directors were to run the mine, I did not 
take part in the deliberations because I wanted 
the mine to be run. True that Tsang's group 
were the first people I approached who had 
mining experience to join the company, 
told Tsang and Jagatheesan that I would give 
them all the' help I could. I just wanted their 
money and not their experience. I was pleased 
and not surprised when they applied for.700,000 
shares. I knew that when they applied for 
700,000 shares they wanted to control the mine. 
Hot right that when I saw the group would 
control the company I did not want them to do 
so as I wanted to control the company. Up to

10

20

True I
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that period the company was controlled by a 
board of directors of which I was an influen­ 
tial member. Hot rigiit I intended to keep 
that position. 1 objected to allotment of 
700,000 because in my opinion after that the 
company would not bo governed by a board of 
directors but by one man. I had an interest in 
the court case as I wanted to see the mining 
work started. I knew the fight next door was 
as to who was to run the conpany. I did not 
share any conversation with Tsaiig when the 
parties returned to this Court roon. Chua 
Kwong Song (D.W.5) was lying when he said that 
I went up to the gathering and asked what would 
happen to my 1% with the agreed deductions. 
Nothing was said about my 1/i rin the court room 
and I did not ask about my 1/i. I knew that the 
third parties were going to control the nine 
when the Judge announced it. I'he third parties 
were going to work the mine. I knew that my 

would now be paid if they did the work, I
did not ask was going to pay it. I knew
because of my agreement with Kepong Prospecting. 
i don't know whether the Judge mentioned about 
my 1S<.-, Kara oribanlcs knew nothing at all what 
was going on in the nert room. I got an 
allowance of $500 3. month from Kepong Hines. 
Hussey was taken by Kepong Hines. He is not a 
mining engineer. Kepong Hines looked to me for 
the washing plant . I never finished drawing up 
the plans for the washing plant. '2lie reason 
was Kepong Hines did not provide the funds 
sufficient to do the work any further. The 
lack of washing plant held up mining operations, 
It is essential that such an installation as a 
washing plant shall fit the ground on which. it 
is to be placed. It is therefore necessary to 
survey and measure the site and make plans of 
it before the washing plant plans can be 
completed* Kepong Hines did not supply funds 
enough to allo\7 me to proceed any further 
than I was doing. Surveying information from 
the site was lacking, I frequently asked them 
for survey information from the site. Or 
alternatively for me to obtain the survey ' 
information by giving me the money. I wrote 
to Kepong liines about this. I also spoke to 
Tsang over the phone about this. I think I
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did ask Tsang for money to do the survey. I 
asked hin certainly nore than once. He did not 
reply. The washing plant was holding up the 
working of the mine. Spending $4-0,000 a month 
vrhen the plant was not in action.

Adjourned to 2 p.m. 20.6.63 

Oourt resumes, ' Parties as "before.

P . W .. 4- ^ A »ff . Scjonid t (on former oath) states in 
English:-

He~Zn. The washing plant machinery was nearly 
completed. There was very little left to 
complete the machinery. ICepong Prospecting 
relied on me for their engineering advice. They 
relied on HarJ oribanks for their legal advice.
fiTThey had their opinions on other matters. The 
100,000 shares to the other AL partners would 
not be worth anything unless the mine was 
started. Kepong Mines is paying ICepong 
Prospecting Ltd. approximately 10/s tribute. 
Ivepong nines are paying $2.70 and should be 
paying in addition 1% which makes nearly $3/-» 
The price of ore is nearly 030/- P.O. 3. Tsarag 
intended to become the virtual proprietor. He 
wanted to mine the land. He gained the right to 
work the land in the consent order. I used my 
own judgment when ^arj oribanks had refused to 
give their legal opinion at the extraordinary 
meeting* I was not chairman of the meeting of 
29. 4-. 57. Ho one present at that meeting 
mentioned P. 4. The O.K. took about 5 days 
before negotiations for settlement. I was 
present throughout the hearing j. I did not see 
*^arj oribanks stand up. nor did I hear him speak 
during the proceedings. When l signed P. 4. I 
no longer regarded Tan Chew Seah as under any 
obligation to pay me the 1>. I look at p. 13 
of P.I.I turn to page 14 - "adoption of agree­ 
ment". At that time I did not regard Tan Chew 
Seah as having obligation to me in resect of
the This was after signing P.3» 31 look at

10
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p. 7 in P.I. It is a copy of the P/A which I
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obtained, from Tan Chew Seah.

Aik Tiong asks for a short adjournment to enable 
him to call a cleric in the Federal Registry to give 
evidence in respect of a P/A - adjourned 15 mins.

Court resumes. Parties as before.

12(xi) - L3CM BENG JIN 

P.W.3.. Lim Bens ,Jin a/s English :

Clerk in Selangor Registry, I.L.

I am in charge of P/As. I have here a register 
10 of P/A No.783/54, The name of the donor is Tan Chew 

Seah. The name of the attorney is A 0E. Schmidt., 
Date of registration is 23_7.54o The date of 
revocation 18.9-56. Date of deposit of revocation 
19.9-5S- Copies of P/As. are kept in the Registry. 
I made a search for a copy of P/A 783/54- "but I cannot- 
find it.

No questions by Mooney. 

Ho gjiestions_ by Murphy.

A.E .^SOHMIDT Re called.

20 p.w.4-. 4-E - Schmidt (recalled) (on former oaths) 
states in English :-

I have a copy of P/A 783/5^- given to me by Tan 
Chew Seah. I made this as a reference copy for use 
in my office. It was when I had P/A 783/54 in 
operation. This copy was in my possession all the 
time until I handed over to the lawyers in this case.

CRQSS-EZAMIHED BY DEFENDANT 

jDCD. by Mooney. The copy was done by one of my
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clerks. I compared it with the original word 
"by word.

Nojauestions by Murphy.

(Copy of P/A admitted P.20).

CASE FOR PIAINTIFE1

Aik Tiong addresses - deft's case and 
plaintiff's case having closed - the court to 
decide "between defendant and third party - no- 
concern of plaintiff vis-a-vis third party - 
refers to the notice - "(That the question of 10 
the liability of the Third Parties with 
defendant "be tried after the trial of the 
action subject to the directions then to be 
given upon the application of the defendant and 
the {Third Parties (740) - file - refers to 
Notice to Third Parties (14) in file - refers 
to 1923 1 K.B.D. p.221 Barclays Bank v. Tom - 
read at 223.

Mooney agrees with Aik Tiong's submission but
does not agree the submission that the Court 20
should give judgment now before proceeding to
deal with the case of defendant against the
Third Parties - refers to 0.31 H.1 -
plaintiff could ask for particulars from Third
Parties - Annual Practice 1961 Notes to
0.16A R.7 p.394-. Court entitled to give any
order under 0.16A R.7 - refers.

Ruling -

Adjourned, to 9-30 a.m. 21.6.63.

21st June, 1963. 30 

Court resumes. Parties as before. 

Ruling; - Parties as before.

Murphy addresses Court. Plaintiff is not a party 
"bo the consent order and therefore cannot sue the 
defendant - refers to P. 3 - plaintiff was not a 
party to P.3-
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Jsang Tak Ghuen a/s in English :

Singapore. Ho =39 Lorong 29. Senior Partner 
Malaya Mining Go. of Ipoh.

I first knew the plaintiff in 1954. He was then 
the consulting engineer to Malaya Mining Co. 
Plaintiff did explain to me about Kepong Prospecting 
Ltd. some time in 1955 or 1956. I know Jagatheesan., 
He was my representative in Ipoh for Malaya Mining Co.

10 Plaintiff mentioned to me he had a mine in hand with 
everything ready for its operation and Kepong 
Prospecting Ltd, owned the mine. The mine was in 
Kepong about 40 miles from Muar. Plaintiff contacted 
Jagatheesan as Jagatheesan was acting for me. 
Jagatheesan might have spoken to plaintiff that 
Jagatheesan was representing me. Jagatheesan rang me 
up to say that plaintiff said we had to hurry up 
applying the shares otherwise someone else might apply 
for those shares. Before we put in our application

20 I did not see the mine. Jagatheesan on my "behalf put 
in for 700,000 shares. Plaintiff Jagatheesan and 
myself went to inspect the mine before the application. 
I inspected the ore and was quite happy with the ore« 
A long road had to be built before production. ¥e had 
to build a washing plant and clear up the jungles for 
extraction of ore and build the loading point for 
loading the ore to the lighters. This would take 3 
or 4 months. Plaintiff promised to give us all the 
held. Plaintiff promised to help us to get the

30 control of the company. ¥e told him we would not 
apply for a large block of shares unless we had 
control of the company. Plaintiff promised to give his 
services to operate the mine. He would give all the 
information such as washing plant plan, mining plan, 
road plan, stockpile areas and housing site. It is 
important to know where to dig for iron ore. We could 
obtain this information from plaintiff. He might 
have all these records. I think plaintiff had all this 
information. My original application was for 700,000

40 shares. Plaintiff told me that the company had a
balance of slightly over 700,000 shares. Jagatheesan 
attended a. meeting of the directors of Kepong 
Prospecting on my behalf after I had applied for 
700,000 shares, I attended the extraordinary general 
meeting. Ho thing came out of it except a High Court 
action. I was here every day while the action' was in
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progress, 3 days. Eventually the Judge
adjourned for half an hour to enable us to
settle. I went to the witness room with
the old directors, among then Ghua Kwong
Song and. Gwee Yam Keng. I did the
"bargaining on my side. All the old.
directors did the "bargaining for the other
side. Both the old directors and us agreed
to the adjournment. We wanted to pay the
old directors a tribute and we would work 10
the mine. They started at #5/-« I started
at #1.50. We ended up at #2.70. We came
to an agreement at $2.70. Actually we forgot
about plaintiff while we were bargaining.
The old directors did not mention plaintiff
at all. When we had come to an agreement
we come back to this Court room to inform
our lawyers. I saw plaintiff and
Marjoribanks in this Court. I spoke to
LoA.J. Smith my lawyer. We were talking 20
rather loudly about the tribute of #2*70.
Marjoribanks must have heard it. I do not
know which lawyer wrote down the terms of
settlement. I had a conversation with
plaintiff. Plaintiff came up to us when
we were back in this Court room. Plaintiff
said that as between the two parties the
matter had been settled and. he asked what
about himself. I told him if plaintiff
continued to give us his services we would 30
take over his 1%. A little bit later I
also asked plaintiff that his 1% should have
deductions such as export duty, lighterage
and stevedoring. Plaintiff immediately
agreed. I read paragraph 10 of the consent
order. I cannot remember how this was put
in the order. We took over the mine in April,
1957. I heard the evidence of Hussey. He was
employed by Kepong Prospecting. We took Hussey
over, We did not pay plaintiff in April, May, 40
June, July, August 1957. Plaintiff had to
work for us for his 1%. Actually he has done
something for us, such as handling over plans
for the road, the stockpile site plan and some
other information regarding machineries. We
asked plaintiff for the washing plant plan
after we took over the mining. He promised us
month by month till December 1957. We started
building the road from beginning of April 1957.
I saw plaintiff two or three times during the 50
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period. Every time plaintiff met he asked money 
from me for his living. He said he was hard up. 
I asked for the washing plant plan. He replied as 
he was so "busy trying to get money to live that he 
could not finish with the washing plant plan. 
Sometime in October or November 1957 I started 
paying plaintiff #500 a month as a consulting 
engineer. We stopped paying plaintiff in January 
1958 "because plaintiff did not produce the washing 
plant plan. I employed another consulting engineer 
Wilkins immediately after we dismissed plaintiff. 
Wilkins produced the washing plant within 3 months . 
Without the washing plant we could not produce 
the ore. The washing plant was the important to 
the mine. If we had the washing plant plan we 
could have produced the ore some time in August 1957- 
In fact we first produced the ore in May 1958, 7 
months delay. Our monthly expenses were about 
$40,000 to $50,000. I would definitely have naid 
plaintiff the 1% if he had worked for me.
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33CD. by Mooney. Hie full production was in 1959. 
WeTstarted mining in May 1958. Plaintiff agreed 
with the arrangements that we were to pay him the 
1%. The condition was plaintiff was to serve me. 
Plaintiff agreed that he would accept the 1$ from 
me in place of Kepong Prospecting. On that bssis 
the Court order was agreed to by all concerned. 
There was mention of an agreement before the consent 
order was made. The agreement of 1954- was 
mentioned. I remember plaintiff mentioned it. 
Plaintiff mentioned the agreement after I had agreed 
to pay the 1%. It was only mentioned when the Judge 
was writing it down. I did. not see any written 
agreement at the time the consent order was made but 
I saw a copy of a written agreement of 1954- after the 
consent order was made. I was not exactly interested 
in the written agreement. I asked for a copy in 1959. 
The mine was in operation in 1959 and the plaintiff 
was demanding tribute from me. We are not bound on 
the 1955 agreement. We are morally liable to pay the 
plaintiff. Under the 1954- agreement but not under the 
1955 agreement. Plaintiff mentioned the 1954 
agreement to me. He was the man running the show and 
he knew how many agreements there were. It must be 
a result of plaintiff mentioning the 1954 agreement 
that it went into the consent order. As far as I 
know I did not hear plaintiff mention any other

Cross- 
examined by 
Defendant
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agreement. At one stage plaintiff instituted
proceedings against Kepong Mines for payment
of the 1% tribute. Plaintiff dropped these
proceedings and commenced this action.
Marjoribanks was present in this Court in the
OoM. While I was negotiating with the old
directors outside this Court room I had not
in my mind the 1$ tribute to plaintiff. It
never crossed my mind about the 1% tribute
until the plaintiff spoke to me in this Court 10
room. It is just a coincidence that 30 cts.
is 10?6 of #3/- and #3/- is 10% of #30/-.
In this case I would not bargain for 5 cents.
In 1956 I became chairman of Kepong
Prospecting, Kepong Prospecting had
practically no funds apart from our share
money.

GBOSS-EXAHIHE.D BY PLAIMDIFff

ZED. by Aik liong. When I went over to the 
witness room before the consent order was made 20 
plaintiff was in this Court room. 35ie old 
directors went out with me. All the 
negotiations took place outside this Court. 
When we came back to this Court room he had 
already come to an agreement. Plaintiff's 1$ 
was never mentioned at all during the 
negotiations outside this Court room. 33ae 
terms of settlement which I and the old 
directors arrived at outside this Court room 
were £?2=70. tribute to the old directors and 30 
we could take over the sub-lease of the mine. 
We also settled our machinery. Plaintiff came 
to speak to me about his 1% after we had spoken 
to our lawyers about the terms of the settle­ 
ment. After Plaintiff had agreed to receive 
1$ less deductions and to serve us I told 
this to my lawyer in this Court room. I did 
not speak to anybody else. I spoke to my 
lawyer in the presence of the others. Nobody 
said anything. I do not think there was any 40 
discussion in this Court room after the consent 
order was made and after the Judge left the 
Bench. I do not think I discussed this 1% 
with anybody that day after we left the Court. 
I am definite that when I came back to this 
Court room after the negotiations the settle­ 
ment was not #3/- tribute to defendants. Not 
true that the settlement was $3/- tribute to the 
defendants but it was reduced to 02.70 to
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accommodate the 1% to the plaintiff. Plaintiff 
mentioned he had some interest and the 1% to me 
"before we applied for the shares. Plaintiff 
said he had a 1$j interest. Jagatheosan did tell 
me about the 1%. Jagatheesan told me that 
plaintiff had, *\% but the 1% bearing deductions 
of export duty and "barge contract. My 
understanding was the same up to the time of 
the consent order. Plaintiff told me when he

10 promised to give his services to me that he was 
old and he had. some interest in Kepong 
Prospecting Ltd., meaning 1% and so he wanted 
the mine to work as soon as possible so that 
he would get some income from the mine. I 
myself did not ask for the balance sheet of 
Kepong Prospecting when we applied for the 
700,000 shares but Jagatheesan did inspect 
the books of the company. Before I made the 
application I saw some boring results.

20 Plaintiff gave me the boring results. I saw 
some of the analysed reports, I know 
plaintiff was paid #1,000 monthly by Kopong 
Prospecting and also $2,000 as chief engineer. 
I was the chairman of Kepong Mines Ltd. at 
the beginning and now I am chairman as well 
as managing director. I now own Kepong Mines 
Ltd. I have no written agreement with 
plaintiff. I have no correspondence with 
plaintiff regarding my acceptance to pay the

30 T/o tribute to plaintiff. My company has not 
passed any resolution to the effect that it 
will pay plaintiff the 1% tribute.
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ge-Xn. When we came into the Board we read 
the minutes of all the meetings and we came 
to know about plaintiff's 1% less deductions 
in minutes of 1.3.56.

Adjourned to 2 p.m. 21.6.63.

Court resumes. Parties as before,
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Aik JDiong; 
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Addresses Court - facts very straight 
relates the facts - old partners
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agreed that plaintiff should get 1% 
tribute - Kepong Prospecting Go. formed
- refers to P. 12 - 4 partners got 
100.000 shares - 1# tribute to plaintiff
- these set out in P.3 - refers to P. 4 - 
no attack on P.12 - plaintiff is not a 
party to P. 3 - no privity of contract 
between plaintiff and defendant company - 
plaintiff could enforce his rights 
through CDan Chew Seah - P. 3 tabled at 
first meeting - (p. 14 in P.1). 
Plaintiff adopted P.3 as between himself 
and the company and plaintiff had released 
Tan Chew Seah - caused a novation - to 
P.1? - refers to Marjoribanks second 
thoughts - P.4 came into existence - P.4 
was not executed straightaway as other 
permanent director was away - refers to 
evidence of Ironside - consideration in 
respect of 1# tribute - (p.18 of P.2) - 
"may do" - mining titles approved on 
14.12.1955 - plaintiff had no contract 
with Kepong Mines - plaintiff gave good 
consideration - amount that would be 
payable to plaintiff in respect of that 1$ ~ 
selling price is equivalent to F.O.B. 
price - no local market for iron ore - all 
iron exported - purchased almost 
exclusively by Japanese exporters - refers 
to deductions - defence points to the mins. 
at p.21 of P.1 - plaintiff would agree to 
deductions if Ghua Kwong Song would 
subscribe #300,000 shares - conditions not 
fulfilled - offer lapsed - refers to P.25 
in P.1 - 1% referred to in the consent 
order - defence novation of contract by 
consent order - plaintiff was to look to 
third parties solely for the discharge of 
the 1% tribute - defendants discharged of 
their obligations to plaintiff - refers to 
the consent order - plaintiff is not a party 
to the consent order - plaintiff is not bound 
by that consent order - plaintiff perfectly 
entitled to stasi by his contract with 
defendant company - limited liability 
companies strict proof must be given - 
refers to 1894 2 O.J). p.32 at'p.53 - 
Rouse v. Bradford Banking Company - Vol. 5 
Chancery A.C. p.118 - In re Family Endowment

10

20

30

40
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10

Society - also at P. 131 3rd Edition Halsbury 
Vol.8 - p.262 - JDan Chow Scali filed an affidavit 
in support of defendant company - plaintiff is 
entitled to 1/o tribute on all ore sold against 
the defendant "based on either P. 3 or P.4 or 
"both - and reliefs set out in the S/G.

Murphy addresses Court - refers to P.3 & P.4 - 
even if P.3 and P.4- are valid - plaintiff has 
not claim on P.4 - refers to Indian Contract 
Act - from p.20 - (Murphy hands a copy of the 
relevant portions) - disregard P.3 & P.4 - 
third party to pay defendant 1$ on condition 
plaintiff did work for third parties - plaintiff 
did not work and therefore plaintiff could not 
have the 1% - P.3 & P. 4 did not contain what the 
parties had agreed upon ~ only indemnity third 
party has to give is under the consent order - 
indemnity arises if defendant has to pay on 
the 1954 agreement.

In the High 
Court at 
Kuala Lumpur

Hotos of 
Evidence

Plaintiff's 
Evidence

OJsang 0?ak 
Chuen

Re-examined 
continued

50

20 Mooney addresses Court - refers to submission 
^>f Murphy - plaintiff has "business only in the 
syndicate - refers to $45,000 - wait for 4 years 
to get capital - difficulty to get capital 
"because of the 1% tribute to plaintiff - 
refers to P. 12 - P. 12 has not been proved - 
Tan Chew Seah's signature on P. 12 not proved - 
refers to P. 3 & P. 4 - "both void - cannot 
pinpoint plaintiff's duties - P. 3 & P. 4 - 
consideration must be present - no such thing 
as part consideration - P. 3 & P. 4 fictitious - 
plaintiff cannot sue on P. 3 - P. 4 is 
fictitious - never intended for any future 
services - date of the execution of P. 4 - refers 
to Leong's evidence - no one can say when P. 4 
was signed - P. 4 abrogated by the consent 
order - oral agreement between plaintiff, 
defendant and third parties that "\% to be 
paid by third, party - other possibility 
novation of P. 4 by consent order - plaintiff 
approved the draft order at board meeting - 
Court order replaces everything that went 
before - plaintiff should have sued the 
third party - 1% less deductions - counter­ 
claim must succeed - plaintiff managing 
director at that time - duty to exercise the
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In the High. same degree of care as in his own affairs
Court at - submits dismiss the claim with costs -
Kuala Lumpur P.3 & P. 4- bad - counter-claim succeeds.
12 (xii)

Notes of 
Evidence

Plaintiff's 
Evidence
Tsang ffiOe ' M'M ' Hashim 
Ohuen Judge.

Re-examined 
continued 
_____ Certified True Copy.

Sd. C 0 S«, Eumar 
Secretary to Judge.

10.11.63. 10
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HO. 13

JUI3GMMT OF HA.SHIM J. 

IS TEE HIGH COUBT AT KUALA LIBIPUR

This is a claim for 1$ tribute of all iron 
ore sold from the Kepong Mines.

This case at first sight would 'appear to "be 
very complicated "but, in my opinion, it is not so 
when one goes into the case very carefully.

10 There are three parties in this case, the
plaintiff, A.E. Schmidt, Kepong Prospecting Ltd., 
the defendants and Kepong Mines, the third 
parties.

The following facts are not in disputes: -

(1) Sometime in 1953 one Tan Chew Seah applied 
for a prospecting permit for iron ore at 
Bukit Kepong, Muar, Johore. Tan called in 
the plaintiff, a consulting engineer, to 
assist him. in obtaining a permit, as the 

20 Kepong area was a very bad area vis-a-vis 
the Emergency. The plaintiff then 
interviewed various Government and police 
officials and thereby paved the way for the 
prospecting permit to be approved.

(2) In September, 1953 the Johore Government 
intimated that it was prepared to grant a 
prospecting permit to Tan.

(3) On 2.12.53 Tan wrote a letter to the
plaintiff. As this letter appears to be a 

30 very important document to the plaintiff I 
would quote it in full:-

"Having received on 25.11.53 my 
Prospecting Permit No. 10/53 over 1000 
acres of State land at Bukit Kepong, 
Johore I hereby agree to ensure that 
you are paid one per cent (ifi) of the

In the High 
Court at 
Kuala Lumpur

No.13
Judgment of 
Hashim 'J.

14th October 
1963
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(4)

selling price of all ore that may be 
sold from any portion of the said 
land. This is in payment for the 
work you have done in assisting to 
obtain the Prospecting Permit and any 
work you may do in as siting to have 
mining operations started up. Please 
note my change of address."

On 5.7.54, plaintiff, Chua Kwang Song and 
Chan Cheow Kiat executed a Declaration of 
Trust making themselves trustees for an 
intended private company to be known as 
the Kepong Prospecting Ltd.

10

(5)

ill

(7)

(8)

On 11.7.54 lan executed a comprehensive 
Power of Attorney in Kota Bharu, Kelantan, 
in favour of the plaintiff. This Power 
of Attorney was registered in the Supreme 
Court Registry, Kuala Lumpur on 23.7.54 as 
P/A No. 783/54.

On 27.7.54 the Kepong Prospecting Ltd. was 20 
registered under the Companies Ordinance 
1940. The "subscribers" were the plaintiff, 
Chan Cheow Kiat and G-wee Yam Keng both of 
Malacca. Plaintiff was described as a 
consulting engineer and the other two as 
merchants.

It was discovered that the area covered by
Prospecting Permit No.10/53 had little iron
ore and in July 1954 a further application
for another 1200 acres was made to include B 30
Bukit Pasol. The second application was
also made in the name of Tan Chew Seah.
The second application was approved in
Prospecting Permit No. 3/55. So the Kepong
Prospecting Ltd. had the permit to prospect
the whole area covered by P.P.10/53 and P.P.3/55.

The Board of Directors of Kepong Prospecting 
Ltd. held its first meeting in Kuala Lumpur 
on 31.7.54. The Allowing were appointed its 
first directors:- 40
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1. The plaintiff who was appointed 
Chairman of the Board of 
Directors.

2. Tan Chew Seah.

3. lee Kok Peng.

4. IT.A. Marjoribanks, Advocate & 
Solicitor.

5. Chua Kwang Song.

6. Chan Cheow Kiat.

10 7. Gwee Yam Keng.

(9) On 31.7.54 an agreement (hereinafter called 
the first agreement) was executed between 
plaintiff as attorney for Tan Chew Seah on 
the one part and Kepong Prospecting Ltd. on 
the other part. I would quote the following 
clauses as they would appear to be very 
material to the question at issue:-

"AND WHEREAS the Permit Holder the 
agreed with his attorney, A.E. Schmidt

20 (the plaintiff) that in consideration
of his services rendered in the past, 
the present and to be rendered in the 
future he will ensure that the said 
A.E. Schmidt is paid one per cent 
(Ufo) of the selling price of all ore 
that may be sold from any portion of 
the 1,000 acres of State Land at Bukit 
Kepong already referred to above, 
(the reference is that the Permit

30 Holder has been granted a permit No.
10/53 dated 25.11.53).

AND WHEREAS the Company has agreed to 
take over the obligation of the Permit 
Holder to A.E. Schmidt (the obligation 
is the letter dated 2.12.53 from Tan 
Chew Seah to the plaintiff referred to 
in (3) above) in consideration of this 
agreement with such modifications as 
appear hereinafter.

In the High 
Court at 
Kuala Lumpur

Judgment of 
Hashim J.

14th October
, 1963 v
(Contd.)
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In the High The Company shall take over the
Court at obligation of the Permit Holder to pay
Kuala lumpur A.E. Schtnidt 1$ of the selling price of

——— all ore that may "be sold from, any
	portion of the 1,000 acres of State

of land at Bukit Kepong with the following
Hashim J. modifications:-

14-th October ^^ ^e obligation shall he extended
so as to include the said land as

(Contd ) defined in this agreement, and 10

(2) the tribute of 1$ shall he
payable on the selling price of 
the ore as shown in the Company's 
records. "

(10) The first agreement was signed by the
plaintiff as attorney for Tan Chew Seah and 
plaintiff as permanent director of the 
Company, Lee Kok Peng a director and Leong 
Kum Weng the Secretary in the presence of 
NA. Marjoribanks. At this stage it is 20 
pertinent to quote Article 101 of the 
Memorandum and Articles of Association of the 
Company. I quote :-

"The Seal of the Company shall be
affixed to any instrument in the
presence of at least one director and
of the managing director or a
permanent director and the said
director and managing directors shall
sign every instrument to which the seal 30
shall be so affixed in the presence of
each other and in favour of any
purchaser or person bona fide dealing
with the Company, such signatures shall
be conclusive of the fact that the Seal
has been properly affixed,"

On the surface this first agreement would 
appear to have been properly executed in 
accordance with Article 101. This first 
agreement was tabled and accepted at the 40 
first meeting of the Board of Directors 
held in Kuala Iiumpur on 31-7.54. It would
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appear that it was at this first meeting 
that Messrs Lovelace & Hastings, a legal 
firm of which a director Mr. N.A. 
Marjoribanks was a partner, was appointed 
the Company's Solicitors.

(11) It was at the seventh meeting of the Board 
of Directors held in Kuala Lumpur on 
26.9.55 that a "supplementary" agreement 
(hereinafter called the second agreement) 

10 was tabled and "be "approved and executed". 
This, second agreement was intended to "sup- 
lement" the first agreement.

(12) Prom the time the Company was registered on 
27.7.54-. to 1.3.56 only a limited amount of 
work was done at the site in the way of 
""borings". Nothing was done to mine the 
ore due to lack of capital. At this eighth 
meeting of the Board of Directors on 1.3.56 
the plaintiff informed the meeting that he 

20 would accept one per cent tribute on the
F.O.B. price of the ore less export duty and 
the "barge contract rate in settlement of the 
Company's obligation under the second 
agreement. It was at this meeting that 
the Company resolved to proceed with 
mining operations.

(13) The Company tried to find ways and means 
to raise capital to operate the mine and 
eventually invited Mr. S.K. Jagatheesan

30 who represented a group of persons
interested in investing capital in the 
Company to attend a meeting of the Board of 
Directors which was held in Kuala Lumpur on 
4.8.56, Mr. Jagatheesan attended this 
meeting and after some discussion it was 
agreed that a total of 315,000 $!/- shares 
be allotted to Mr. Jagatheesan and his 
associates not exceeding nine persons in 
all. It was also agreed at this meeting

40 that'Mr. Chua Kwang Son's application for 
300,000 $!/- shares "be accepted.

(14) There was then a struggle to control the 
Company "between the old group represented 
by the original directors and the new group

In the High 
Court at 
Kuala Lumpur

No. 13
Judgment of 
Hashim J.

14th October
1963 x 

(Contd.)
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represented by Mr. Jagatheesan and his 
associates.

(15) An extraordinary general meeting was held 
on 5.9.56. Prom the minutes of this 
meeting it would appear that the meeting was 
a stormy one. Both groups of directors 
attended the meeting. Some claimed that the 
meeting was irregular and invalid. The 
result of the meeting would appear to lie 
that the new group ousted the old group on 10 
the Board of Directors.

(16) At the fifteenth meeting of the Board of 
Directors held on 1.10.56 the plaintiff 
was removed as Chairman of the Board of 
Directors and Mr. Isang Tak Chuen from 
Mr. Jagatheesan's group was appointed 
Chairman.

(1?) On 25.9.56 one Idm Ngian Cher, the holder 
of Share Certificate No.79 representing 
5,000 shares in Kepong Prospecting Limited 20 
filed an Originating Motion in the Kuala 
Iiumpur High Court in O.M. 6/56. He cited 
the new directors and Kepong Prospecting 
Limited as respondents. He applied that 
the names of the new directors "be deleted 
as holders of ordinary shares under section 
101 of the Companies Ordinance 1940.

(18) The Motion came up before Sutherland, J. 
and a consent order was made on 27.3.57. 
The gist of the order was that the old 30 
directors replaced the new directors and 
the new directors were granted a sub-lease 
of the mining land and were allowed to work 
the mine. The new directors were to pay 
to Kepong Prospecting Limited at the rate of 
$2,70 per ton of ore removed from and 
sold off the mining land according to the 
shipping or other sales documents. The 
new directors were also to take over from 
Kepong Prospecting Limited the payment of 40 
1$ tribute to the plaintiff.

(19) As a result of this consent order Kepong
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Mines ltd, (the third parties) came into 
existence. Prom the evidence of Tsang Tak 
Chuen it would appear that he is at present 
the sole owner of Kepong Mines Limited.

Plaintiff's claim is based on three 
documents:-

(a) letter from Tan Chew Seah to plaintiff 
dated 2.12.53?

(b) the first agreement; and 

10 (c) "the second agreement.

Tan Chew Seah's letter to the plaintiff 
would appear to "be a personal one ensuring 
plaintiff that he would get 1$ tribute of the 
selling price of ore sold from, the mining land. 
This was in payment of the work plaintiff had 
done to obtain the prospecting permit and for 
any work plaintiff might do in assisting to have 
the mining operations started. There is evidence 
to indicate that plaintiff did a certain amount

20 of work in getting the prospecting permit
approved. There is also evidence to indicate 
that plaintiff did attempt to get certain people 
and a Japanese firm to finance the raining' 
operations. In my opinion, Tan Chew Seah, the 
permit holder, had the right to offer the 1$ 
tribute to plaintiff. This offer was put in 
legal form in the first agreement which was 
adopted and passed at the first meeting of the 
Board of Directors on 31.7.54. It was at this

30 meeting that plaintiff was appointed the
Chairman of the Board of Directors. Under the 
first agreement the Company agreed to take over the 
obligation of Tan Chew Seah to pay plaintiff the 
1$ tribute, the consideration being that Tan 
Chew Seah would permit the company to prospect 
and work the mining land.

The first question for determination is 
whether plaintiff had the authority conferred on 
him by P/A No. 783/54 to execute the first 

40 agreement on behalf of his principal Tan Chew
Seah.
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A Power of Attorney is a formal instrument 
"by which authority i^ conferred on an agent. 
Such an instrument is> construed strictly and 
confers only such authority as is given expressly 
or by necessary implication. One of the most 
important rules for the construction of a power 
of attorney is regard must "be had to the recitals 
which, as showing the scope and object of the 
power, will control all general terms in the 
operative part of the instrument. The scope and 10 
object of P/A Wo.783/54 would appear to be in 
relation to the mining properties of Tan Chew Seah. 
There would appear to be no provision in the 
power of attorney whereby the plaintiff as 
attorney could enter into any agreement for his 
own personal benefit. No mention or reference is 
made in the power of attorney as regards the 1$ 
tribute to be paid to plaintiff by Tan Chew Seah. 
In my opinion the plaintiff exceeded his authority 
when he executed the first agreement as an agent 20 
of Tan Chew Seah in respect of the 1$ tribute 
to the plaintiff. If my view is correct then the 
first agreement would appear to be void. My view 
is strengthened when the second agreement is 
considered. According to the plaintiff the 
second agreement was drawn up on the advice of 
Mr. Marjoribanks who was of the opinion that 
"the position wanted tidying up". The 
inference would appear to be that there was some 
doubt as to the legality of the first agreement 30 
and it was considered advisable that the Company 
should enter into a supplementary agreement with 
the plaintiff. The second agreement was tabled 
at the seventh meeting of the Board of Directors 
held in Kuala Lumpur on 26.9.55. According to 
the minutes of that meeting it was resolved that 
the appointment of Mr, Ironside as proxy for and 
on behalf of Mr. Marjoribanks between 1.10.55 
and 31.12.55 be approved. There is evidence to 
show that Mr. Marjoribanks the Company's legal 40 
adviser was going on leave about 1.10.55, and 
Mr. Ironside came into the picture as a partner 
of Messrs. Lovelace & Hastings, the Company's 
legal advisers. Mr. Ironside acted as a director 
of the Company in place of Mr. Mar3oribanks from 
1.10.55 to December 1955. The second agreement 
is dated 26.9.55 but is claimed to have been
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executed during the first week of October 1955. 
Mr. Ironside could not say when he signed the 
second agreement "but he was positive he did not 
sign it before 1.10.55 as he was then not a 
director of the Company. Mr. Ironside contended 
that he read the second agreement before signing 
it but was not sure whether the date had already 
been written on the agreement when he read it. 
He stated that the date, if it appeared on the 

^0 agreement then, might not have struck, him as a 
matter of significance. The plaintiff in his 
evidence stated that he signed the second 
agreement on 26.9.55 and that he wrote the date, 
that is to say, he wrote "26th". Plaintiff also 
stated that the agreement was sealed on the 
following Monday. Mr. Ironside was positive he 
did not sign the agreement on 26.9.55.

According to the second agreement plaintiff 
signed it as a party to the agreement in the

20 presence of the Company's secretary. Plaintiff did 
not say in his evidence that he signed it in the 
presence of the Company's secretary. The common 
seal of the Company was affixed in the presence 
of Mr. Ironside and Tan Chew Seah. Tan Chew Seah 
was not called to give evidence as to his 
signature on the second agreement and on his 
letter to plaintiff dated 2.12.53. It seems 
rather strange that the central figure in this 
case has not been called to give evidence.

30 According to the Company's secretary Mr. Leong 
Zum Weng he signed the second agreement as a 
witness to plaintiff's signature but he did not 
say when and where he signed as a witness to 
plaintiff's signature. According to Mr. Leong 
Zum Weng all the parties to the second agreement 
came to his office to execute the agreement. 
Mr. Leong Kum Weng also stated in his evidence 
that there was no date on the agreement when he 
read it but he remembered the agreement was

40 executed during the first week in October 1955. 
There appears to be a contradiction here. If 
the plaintiff signed the agreement on 26.9.55 he 
could not possibly sign it during the first week 
in October 1955. The issue is whether the 
second agreement was executed in accordance with 
Article 101 of the Memorandum and Articles of 
Association of the Company. From the evidence
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it would appear that there is a great deal of
doubt that the agreement was properly executed.
There was the Company's legal adviser, Mr.
Ironside, who signed the agreement as a director.
With great respect I am forced to come to the
conclusion that Mr. Ironside's evidence is rather
unsatisfactory. He was very hesitant in his
evidence and would appear to be groping about in
the dark. I am therefore forced to come to the
conclusion that the second agreement was not 10
properly executed in accordance with Article 101.
Under the circumstances I am forced to arrive
at the finding that plaintiff's claim must fail.
I have the greatest sympathy for the plaintiff
as it is quite clear from the evidence and the
documents that he was promised the 1% tribute.
It is also clear from the evidence that plaintiff
was paid in all approximately #49*000 as
Chairman of the Board of Directors and as 20
consulting engineer to the Company. It has been
submitted that plaintiff cannot claim on the
Consent Order of 27.3.57. Even in the Consent
Order there is mention of the 1$ tribute and
Mr, Tsang Tak Chuen, the sole owner of Zepong
Mines ltd. has admitted in his evidence that he
would have definitely paid the plaintiff the 1$
tribute if plaintiff had worked for him. It is
also clear from the evidence that plaintiff took
no part in the affairs of the Company after he 30
was ousted as Chairman of the Board of Directors.

The claim is therefore dismissed with costs. 
As plaintiff's claim is dismissed the counter­ 
claim of the defendant is also dismissed.

As regards the third party's costs this will 
be payable in the first instance by the defendant who 
will have to be indemnified in full by the 
plaintiff.

14th October, 1963. Sd: M.M. Hashim 
Judge. 40
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NO. 14 

ORDER 

BEFORE THE HONOURABLE DATO JUSTICE HASHIM.JUDGE.
IN 03 COURT

This 14th day of October, 1963.

In the High 
Court at 
Kuala Lumpur

No. 14 
Order

14th October 
1963

ORDER

This suit coming on for hearing "before the 
Honourable Dato Justice Hashim., Judge, Malaya,

10 on the 16th day of July, 1962 in the presence of 
Mr. R. Ramani with Mr. Ng Ek Teong of Counsel 
for the Plaintiff, Mr. Peter Moonoy of Counsel 
for the Defendant and Mr. T.C. Tang of Counsel 
for the 2nd, 3rd, 6th, 7th and 8th Third Parties 
and in the absence of Mr. M.N. Cumarasami Solicitor 
for the 1st, 4th and 5th Third Parties AND UPON 
READING- the Pleadings of the Plaintiff and the 
Defendant AND UPON HEARING the evidence of the 
Parties IT WAS ORDEREDthat the trial of the'

20 suit be adjourned to the 14th day of August, 1962 
and the same coming on for hearing on the 14th, 
15th, 16th and 17th days of August 1962 in the 
presence of Counsel aforesaid AND UPON HEARING 
the arguments of Counsel IT WAlrTFURTHER ORDERED 
that the suit be adjourned for~"continued hearing 
on the 5th day of September, 1962 and the same 
coming on for hearing on the 5th day of September
1962 in the presence of Counsel aforesaid AND 
UPON HEARING Counsel IT WAS FURTHER ORDERE^T 

30 that the hearing be adjourned to the 18th day of 
March 1963 and the same coming on for hearing on 
the 18th, 19th, 20th, 21st'and 22nd days of March
1963 before Mr. R. Ramani with Mr. Ng Ek Teong 
of Counsel for the Plaintiff, Mr. Peter Mooney 
with Mr. Thomas Lee of Counsel for the Defendant 
and Mr. Denis Murphy with Mr. T.C, Tang of 
Counsel for the Third Parties AND UPON HEARING 
further evidence of the Parties and arguments of 
Counsel aforesaid IT WAS FURTHER ORDERED that 

40 the hearing of the suit be adjourned to the 17th 
to 26th days of June 1963 and the same coming on
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for hearing on the 17th, 19th, 20th and 21st 
days of June 1963 "before Mr.. Ng Ek Teong and 
Mr. K.A. Menon of Counsel for the Plaintiff, 
Mr. Peter Mooney with Mr. Thomas Lee of 
Counsel for the Defendant and Mr. Denis Murphy 
with Mr. T.C, Tang of Counsel for the Third 
Parties AND UPON HEARING further evidence of 
the Parties and arguments of Counsel aforesaid 
IT WAS FURTHER ORDERED that the suit do stand 
adjourned for judgment and the same coming on for 
judgment this day in the presence of Mr. Ng Ek 
Teong with Mr. K.A. Menon of Counsel for the 
Plaintiff, Mr. S.D.K. Peddie with Mr. Thomas lee 
of Counsel for the Defendant and Mr. Denis Murphy 
with Mr. T.C. Tang of Counsel for the Third 
Parties IT IS ORDERED that the claim and 
Counterclaim W and" are hereby dismissed AND IT 
IS ORDERED that the Third Parties 1 costs in this 
suit be taxed and be >paid -in the first instance 
by the Defendant to the Third Parties AND IT IS 
FURTHER ORDERED that the Plaintiff do indemnify 
the Defendant against the full amount of the 
costs payable by the Defendant to the Third Parties 
AND IT IS LASTLY ORDERED that the Defendant's 
costs of this suit ^e taxed and be paid by the 
Plaintiff to the Defendant.

Given under my hand and the seal of the 
Court this 14th day of October, 1963.

10

20

In the Federal 
Court of 
Malaysia

(Appellate 
Jurisdiction)

No.
Memorandum of 

Appeal

20th December 
1963

NO. 15

MEMORANDUM OP APPEAL 

IN THE FEDERAL COURT OF MALAYSIA

(Appellate Jurisdiction) 

Civil Appeal No. 70 of 1963

MEMORANDUM OP APPEAL 

The learned Judge was wrong in finding that:'

30
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(a) Power of Attorney No. 783/54 from Tan 
Chew Seah to the Plaintiff did not 
confer upon thq Plaintiff authority to 
execute the first agreement (P3) on 
"behalf of his principal; and

(b) the first Agreement (P3) was void.

2. The learned Judge further erred in finding 
that an inference that there was some doubt as to 
the legality of the first agreement (£3) could "be 

10 drawn from, the fact that the Company considered 
it necessary to enter into a supplementary 
agreement.

3. The learned Judge failed to appreciate that 
in executing the first agreement as the Attorney 
of Tan Chew Seah he was not so much conferring 
a "benefit on himself "but arranging for the 
Defendant Company to prospect and work the land 
held under Permit No. 10/53 dated 25.11.63. In 
doing so it "became his duty to ensure that the 

20 obligations that were attached to the right to
work the said land should also "be transferred to 
the Defendant Company.

4. The learned Judge should have held that 
the first Agreement was a valid and binding 
document.

5. The learned Judge should have held that no 
inference that there was a doubt as to the 
legality of the first Agreement could be drawn 
from the fact that it was considered desirable 

30 to draw up a second Agreement as the purpose of 
the second Agreement was different thoxigh 
supplementary to the first Agreement.

6. The learned Judge failed to appreciate the 
fact that the first Agreement (P3) was in fact 
between Tan Chew Seah and the Defendant Company 
and that there was then no binding agreement 
between the Plaintiff and the Defendant Company 
by which Tan Chew Seah would be released from his 
obligations to the Plaintiff and the Plaintiff in 

40 . turn enabled to look to the Defendant Company for 
the payment of his 1^ tribute.

In the Federal 
Court of 
Malaysia

(Appellate 
Jurisdiction)

No. 15
Memorandum of 

Appeal
20th December

1963 
(Contd.)
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In the Federal 
Court of
Malaysia

(Appellate 
Jurisdiction.)

No ,.15
Memorandum of 

Appeal

20th December
, 1963 < 
(Contd.)

7. The learned Judge was wrong in placing any 
significance in the fact that :-

(a) the Plaintiff did not say in his 
evidence that he signed the Second 
Agreement in the presence of the 
Company r s Secretary although the 
Secretary admitted signing as witness 
to the Plaintiff's signature.

(b) Tan Chow Seah was not called to give
evidence as to his execution of the 10 
second Agreement (P4-).

8. The learned Judge should have placed no 
weight in the dating of the second Agreement in 
considering its validity or its execution "by 
the parties.

9. The learned Judge failed to appreciate
that the Plaintiff having acknowledged that he
had executed the second Agreement (P4) there was
no legal requirement that his signature should
further "be proved as having been properly attested. 20

10. The learned Judge failed to appreciate 
with regard to the Secretary witnessing the 
Plaintiff's signature on the second Agreement that 
the Plaintiff signed at the meeting of the Board 
of Directors of Kepong Prospecting Company Limited 
held on the 26th September, 1955 and that the 
Company f s Secretary was present at such meeting.

11. The learned Judge failed to take into 
account that the Defendant Company had already 
filed an affidavit by Tan Chew Seah in 
proceedings in the suit and the said Tan Chew 
Seah had in effect become a witness for the 
Defendant Company.

12. The learned Judge was wrong.in finding 
that the Second Agreement (P4-) was not properly 
executed in accordance with Article 101 of the 
Memorandum and Articles of Association.

13. The learned Judge should have held that 
the Defendant Company's seal was affixed in 
accordance with Article 101 of the Articles of

30

40
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Association.

14. The learned Judge should further have held 
that the Plaintiff was entitled to assume that the 
Seal was properly affixed to the second Agreement 
and that the Defendant Company could not repudiate 
the second Agreement on the grotmd of any failure 
"by its directors in complying with the requirements 
of its articles.

15. The learned Judge failed to appreciate that 
10 there was no onus on the part of the Plaintiff 

to prove that the seal of the Company had "been 
properly affixed in accordance with its 
Articles of Association once the Seal of the 
Defendant Company and the signatures of the 
two requisite directors was not disputed or 
proved.

16. The learned Judge should have found that 
the three documents :-

(a) the letter from Tan Chew Seah to the 
20 Plaintiff dated 2.12.1953 (H.2);

(b) tho first Agreement dated 31*7.1954 
(P3.);

(c) the second Agreement dated 26.9.1955 
(P4).

"being valid and "binding the Plaintiff is entitled 
to succeed in his claim and should have entered 
judgment in his favour.

17. The learned Judge should in the context of 
the evidence have found irrespective of the 

30 validity of the first or second Agreement (P3
and P4) that there was nevertheless a valid and 
binding verbal agreement between the Plaintiff 
and the Defendant Company which is borne out 
fully by the conduct of all the parties and the 
minutes of the various meetings of the Defendant 
Company.

In the Federal 
Court of
Malaysia

(Appellate 
Jurisdiction)

No. 15
Memorandum of 

Appeal

20th December
1963 

(Contd.)

Dated this 20th day of December, 1963.
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In the Federal 
Court of 
Malaysia

(Appellate 
Jurisdiction)

Notice of 
Motion

20th February 
1964

NO. 16

NOTICE OP MOTION 

IN THE FEDERAL COURT OF MALAYSIA 

(Appellate .....jurisdiction)

NOTICE OP MOTION

TAKE NOTICE that on the Monday the 2nd 
day of March 1964 at 10.00 o'clock in the 
forenoon or as soon thereafter as he can be 
heard Mr. Anthony Hills of Counsel for the 
abovenatned Appellant will move the Court for 
an order that the Appellant be at liberty under 
Federal Court (Civil Appeal) (Transitional) 
Rules 1963 No.22 (l) to amend the Memorandum 
of Appeal herein in the manner set out in 
the copy thereof attached hereto.

Sd: Donalson & Burkinshaw 
Solicitors for the Appellant

Dated at Kuala Lumpur this 20th day of 
February 1964.

10

(L.S.) 20
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AE .ITDBI) MSMOEANDTM OF APPEAL

II THE FEDERAL COURT OP MALAYSIA 
(Appellate Jurisdiction)

OP APPEAL

In the Federal 
Court of 
Malaysia

Appellate 
Jurisdiction

1. The learned Judge was wrong in finding that:

(a) Power of Attorney No. 783/54 from Tan Chew 
Seah to the Plaintiff did not confer upon the 
Plaintiff authority to execute the first 

10 agreement (P3) on behalf of his principal? and

(b) the first Agreement (P3) was void.

2. The learned Judge further erred in finding 
that an inference that there was some doubt as to 
the legality of the first agreement (P3) could be drawn 
from the fact that the Company considered it 
necessary to enter into a supplementary agreement.

3. The learned Judge failed to appreciate that 
in executing the first agreement as the Attorney 
of Tan Chew Seah he was not so much conferring a 

20 benefit on himself but arranging for the Defendant 
Company to prospect and work the land held under 
Permit lo.10/53 dated 25.11.53. In doing so it 
became his duty to ensure that the obligations that 
were attached to the right to work the said land should 
also be transferred to the Defendant Company

4. The learned Judge should have held that the 
first Agreement was a valid and binding document.

5. The learned Judge should have held that no 
inference that there was a dotibt as to the 

30 legality of the first Agreement could be drawn 
from the fact that it was considered desirable to 
draw up a second Agreement as the purpose of the 
second Agreement was different though supplementary 
to the first Agreement.

6. The learned Judge failed to appreciate the 
fact that the first Agreement (P3) was in fact 
between Tan. Chew Seah and the Defendant Company 
and that there was then no binding agreement

lo.l? 
Amended 
Memorandum 
of Appeal
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In the Federal 
Court of 
Malaysia

Appellate 
Jurisdiction

No.17 
Amended 
Memorandum 
of Appeal 
(Contd.)

"between the Plaintiff and the Defendant Company 
by which Tan Chew Seah would be released from 
his obligations to the Plaintiff and the 
Plaintiff in turn enabled to look to the 
Defendant Company for the payment of his 1$ 
tribute.

?• The learned Judge was wrong in placing any 
significance in the fact that:-

(a) the Plaintiff did not say in his evidence
that he signed the Second Agreement in the 10 
presence of the Company's Secretary 
although the Secretary admitted signing 
as witness to the Plaintiff's signature.

(b) Tan Chew Seah was not called to give 
evidence as to his execution of the 
second Agreement (P4).

8. The learned Judge should have placed no
weight in the dating of the second Agreement in
considering its validity or its execution by
the parties. 20

9. The learned Judge failed to appreciate 
that the Plaintiff having acknowledged that he 
had executed the second Agreement (P4) there 
was no legal requirement that his signature 
should further be proved as having been properly 
attested,

10. The learned Judge failed to appreciate
with regard to the Secretary witnessing the
Plaintiff's signature on the second Agreement
that the Plaintiff signed at the meeting of the 30
Board of Directors of Kepong Prospecting Company
limited held on the 26th September, 1955 and
that the Company's Secretary was present at such
meeting.

11. The learned Judge failed to take into 
account that the Defendant Company had already 
filed an affidavit by Tan Chew Seah in proceed­ 
ings in the suit and the said Tan Chew Seah 
had in effect become a witness for the Defendant 
Company.

12. The learned Judge was wrong in finding 40
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that the Second Agreement (P4) was not properly 
executed in accordance with Article 101 of the 
Memorandum and Articles of Association.

13. The learned Judge should have held that 
the. Defendant Company's seal was affixed in 
accordance with Article 101 of the Articles of 
Association.

14. The learned Judge should further have 
held that the Plaintiff was entitled to assume 

10 that the Seal was properly affixed to the second 
Agreement and that the Defendant Company oould 
not repudiate the second Agreement on the ground 
of any failure by its directors in complying with 
the requirements of its articles.

15. The learned Judge failed to appreciate 
that there was no onus on the part of the 
Plaintiff to prove that the seal of the Company 
had been properly affixed in accordance with its 
Articles of Association, once the Seal of the 

20 Defendant Company and the signatures of the two 
requisite directors was not disputed or proved.

16. The learned Judge should have found that 
the three documents:-

(a) the'letter from Tan Chew Seah to the 
Plaintiff dated 2.12.53 (P12)

(b) the first Agreement dated 31.7.54 (P3);

(c) the second Agreement dated 26.9*55 (?4).

being valid and binding the Plaintiff is entitled 
to second in his claim and should have entered 

30 judgment in his favour.

17. The learned Judge should in the context 
of the evidence have found irrespective of the 
validity of the first or second Agreement (P3 and 
P4) that there was nevertheless a valid and 
binding verbal agreement between the Plaintiff 
and the Defendant company which is borne out 
fully by the conduct of all the parties and the 
minutes of the various meetings of the Defendant 
Company.

In the Federal 
Court of 
Malaysia

Appellate 
Jurisdiction

No.17 
Amended 
Memorandum 
of Appeal 
(Oontd.)
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In the Federal 
Court of 
Malaysia

Appellate 
Jurisdiction

No. 17 
Amended 
Memorandum 
of Appeal 

(Contd.)

18. The learned Judge should have held that 
if there was no authority for the Plaintiff to 
enter into the first agreement on behalf of his 
principal, Tan Chew Seah, under the Power of 
Attorney filed herein, nevertheless his principal 
by his subsequent conduct ratified the Plaintiff's 
signing of the said agreement.

19. Quite apart from the question of the 
validity or otherwise of the second agreement 
the Plaintiff is entitled to rely upon, the first 
agreement and to enforce his rights set out 
therein directly against the Defendant Company.

20. The Court will not permit the Defendant 
Company to approbate and reprobate the first 
agreement by accepting the benefits under the said 
agreement without at the same time conforming to 
all its provisions.

21. If which is denied the second and supple­ 
mentary agreement (P4) was not duly sealed in 
accordance with, the Articles of Association of 
the Defendant Company, the said P4- is notwith­ 
standing a valid contract in writing between 
the Plaintiff and the Defendant Company and signed 
by an authorised person on behalf of the said 
Company subsequent to approval by the Board.

Dated this 20th day of December, 1963

10

20

day of February, 1964Redated this

Sgd: BEADDELI &
Solicitors for the Appellant

Sgd: DONALDS01 & BURKIISHAW

Solicitors for the Appellant
30
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No. 18

IS TEE FEDERAL COURT OF MALAYSIA HOLDEH AT 
KUALA LTOIPUR

( APPELLATE JUIil SDI CT I OH )

IJOl'ICE OF MOTION

TAKE NOTICE that on Monday the 2nd day of 
March 1964 at 10.00 o'clock in the forenoon, or 
as soon thereafter as he can "be heard Mr. 

10 Anthony Hills of Counsel for the above-named
Appellant will move the Court for an order that 
the Appellant be at liberty under Federal Court 
(Civil Appeal) (Transitional) Rules 1963 Nos. 
8(1) and 22(1) to re-amend his Amended Reply 
and .Defence To Counterclaim in the manner set 
out in the copy thereof attached hereto.

Sgd: Donaldson & Burkinshaw
Solicitors for the Appellant

Dated at Kuala Lumpur this 22nd day of February 
20 1964.

In the Federal 
Court of 
Malaysia 
holden at 
Kuala Lumpur

Appellate 
Jurisdiction

Ho.18 
Notice of 
Motion

(L.S.)



In the High 
Court at 
Kuala umpur

No.19 
Re-Amended 
Reply and 
Defence to 
Counterclaim

138.

BE-AMENDED REPLY AND DEFENCE TO COUNTERCLAIM

IN THE HIGH COURT AT KUALA LUMPUR

RE AMBEDED REPLY AMD DEFENCE TO COUNTERCLAIM

1. The Plaintiff joins issue with the 
Defendant on its Defence except in so far as the 
same consists of admission,

l.A. The Plaintiff will contend that having 
regard' to the Order of this Honourable Court 
dated the 27th day of March 1957 made in O.M. 
6 of 1956 which order was made "by consent of 10 
the defendant which was a party to the proceed­ 
ings and which order provides inter alia:

10. The agreement "between Kepong
Prospecting Limited and Tan Chew
Seah dated the 31st day of July,
1954 whereby Ifo of the value of all
ore sold from the mining land is to
be paid by the Company to Mr. A.E.
Schmidt shall "be taken over by the
Respondents numbered 1 to 7 and 9 20
but not 8 or their nominees and the
Respondents numbered 1 to 7 and 9
"but not 8 shall- indemnify Kepong
Pro.specting Ltd., against all claims
which may be made against Kepong
Prospecting Ltd., thereunder.

it is not open to the Defendant to allege and
prove on facts, or claim to establish on law
that the agreements sued on were never made
or if made were without any legal effect. 30

l.B. If which is not admitted the Power of 
Attorney referred to in. paragraph l(A)(i) of the
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Defence did not authorise the Plaintiff to 
execute the said contract dated 31st July, 1954 
the said Tan Chew Seah subsequently ratified 
the said contract, by carrying out the terns 
thereof,

2. The Plaintiff denies paragraph 11 of the 
Counterclaim and states that while consulta­ 
tions were going on in the Supreme Court building 
between the parties he was specifically denied 

10 admittance to the place where such consultations 
were going on.

3. The Plaintiff admits paragraph 12 of the 
Counterclaim.

4. The Plaintiff does not admit that it was 
his duty to do what is alleged in paragraph 13 
and 14 of the Counterclaim and in any event repeats 
paragraph 2 hereof.

5. The Plaintiff denies paragraph 15 of the 
Counterclaim and states that he is not liable to 

20 pay any sum of money at all to the Defendant.

Dated this 23rd day of July, 1961. 

Re_dated this 16th day of July, 1962.

In the High 
Court at 
Kuala Lumpur

No. 19 
Re-Amended
Reply and 
Defence to 
Counterclaim 

(Contd.)

Re-redated this 22nd day of February, 1964
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In the Federal 
Court of 
Malaysia 
holden at 
Kuala Lumpur

Appellate 
Jurisdiction

No.20
Judgment of 
Thomson, lord 
President

No«20 
JJJDGMENT OF THOMSON, LORD PRESIDENT

THE FEDERAL COURT OF MALAYSIA HOLDEN 
AT KUALA LUMPUR

(APPELLATE JURISDICTION)

1st June 1964

Cor: Thomson, Lord President, Malaysia.
S.S. Barakbah, Chief Justice, Malaya. 
Tan, Judge, Federal Court.

JUDGMENT OF THOMSON, LORD PRESIDENT, 
MALAYSIA 10

This appellant is a Mining Engineer 
who, Metaphorically speaking, went on a 
journey from Jerusalem to Jericho. The 
first respondent (which I shall oall "the 
Company") is a Limited liability company 
registered in the Federation of Malaya 
carrying on the business of mining and 
exporting iron ore. The other respondents 
who were joined as third parties in the 
original proceedings are a number of persons 
who were at one time shareholders in the 
Company. I do not think it is now seriously 
questioned that they are legally bound to 
indemnify the Company in respeot of any 
liability it may be found to have to Mr. Sohmidt 
in these proceedings.

There are certain lacunae in the evidence. 
There is, hov/ever, no real controversy as to the 
facts of the case. The only question is whether 
upon these facts, particularly the admitted 
documents, the appeallant is in these proceedings 
legally entitled to recover certain sums of money 
to which he would appear to have an extremely 
strong moral claim.

The story commences in 1953 when one Tan 
Chew Seah and three associates were negotiating 
with the Government of the State of Johore for 
mining rights over an area of iron bearing land 
near Bukit Kepong.

20

30
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10

20

30

This area was originally set out in a Pro­ 
specting Permit (llo. 10/53) and covered 1,000 
acres "but the area ultimately involved was later 
substantially increased.

Before, however, the matter could reach the 
stage of the issue of a Prospecting Permit, a 
necessary step und-r the local mining'law towards 
the obtaining of actual mining rights, much had to 
be done and Mr. Tan and his friends who would appear 
to have been financial persons without technical 
knowledge and without practical experience of the 
organisation of a mining undertaking invoked the 
assistance of the appellant who is a well qualified 
mining engineer with many years of local experience.

In the Federal 
Court of 
Malaysia 
holden at 
Kuala Lumpur

Appellate 
Jurisdiction

No. 20
Judgment of 
Thomson, Lord 
President

A considerable amount of work had to be done 
and many difficulties had to be overcome. A sur­ 
vey had to be made arid prospecting had to be done 
to meet the requirements of the Mines Department. 
The Communist War was still alive and Communist 
forces were active in the area in question. In 
consequence, to meet the requirements of the 
security authorities, armed guards for those carry­ 
ing on this work had to be recruited and trained. 
Then, no doubt as a result of the notorious 
unreliability of inexpert preliminary surveys in 
iron ore areas where the ore is near the surface, 
it was found that much of the deposit which the 
associates had in mind lay outside the area in 
respect of which application had been made for the 
Prospecting Permit and it was then found that this 
new area had been included in Malay Reservation and 
was therefore not available for mining until the 
Reservation boundaries were altered, a matter which 
involved lengthy negotiation with the appropriate 
authorities. In the event all these difficulties 
were overcome by the exertions of the appellant, 
It should, however, be observed that mining leases 
which were in respect of areas of 875 acres and 760 
acres respectively, a total of 1,635 acres, were not 
finally approved till about December, 1955. One of 
these leases v/as in respect of a portion of the land 
to which the original Prospecting Permit (No. 10/53) 
related and the other v/as in respect of land covered 
by a later Prospecting Permit (No. 3/55) for which 
application was made some time in July, 1954* It is not 
clear on the evidence which lease corresponds to which 
Prospecting Permit and the point is of no importance.

1st June 1964 
(Oontd.)
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In the Federal 
Court of 
Malaysia 
holden at 
Kuala Lumpur

Appellate 
Jurisdiction

No. 20
Judgment of 
Thomson, Lord 
President

1st June 1964 
(Contd.)

It is, however, necessary to mention the 
existence of the two leases and the two 
Permits to explain certain subsequent events 
on which it was sought, to my mind unjustly, 
to found some sort of accusation of "bad faith 
against the appellant.

When it "became clear to Mr, Tan and his 
associates and the appellant that their efforts 
to obtain substantial mining rights were about 
to be successful they agreed to form a private ]_Q 
company, the present respondent Company, to 
exploit these rights. It was agreed among 
them that Mr, Tan and his associates who had 
provided, and were going to provide, the 
necessary money should have substantial 
allotments of shares in the Company while 
the appellant, who had received no remuner­ 
ation whatsoever for all the work he had 
done, though he had been paid his expenses, 
should have a nominal shareholding, and in 20 
addition should be paid a tribute of 1$ of 
the selling price of all iron ore produced 
and sold. In this connection Mr. Tan wrote 
the following letter to the appellant which 
is dated 2nd December, 1953s-

"Having received on 25/XI/53 my 
Prospecting Permit No. 10/53 over 1000 
acres of State Land at Bukit Kepong, 
Johore I hereby agree to ensure that 
you are paid one per cent (l$) of the 30 
selling price of all ore that may be sold 
from any portion of the said land. This 
is in payment for the work you have done 
in assisting to obtain the Prospecting 
Permit and any work you may do in 
assisting to have mining operations 
started up".

Steps were taken to proceed with the 
formation of the Company and in the event it 
was incorporated on 27th July, 1954. At that 40 
date, it will be remembered, neither of the 
mining leases had been formally approved 
and the second Prospecting Permit (No. 3/55) 
had not been issued though application for 
it had been made.

In the meantime, on llth July, 1954?
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Mx« Tan had executed a Power of Attorney in 
favour of the appellant. It related that 
Mr. Tan was frequently absent from the country 
and it enumerated certain of his mining 
interests including his rights under Prospect­ 
ing Permit ITo. 10/53 in respect of what was 
called the Bulcit Kepong land and his potential 
rights under a Prospecting Permit for which he 
had applied in respect of what was called the 
landkap land, which was clearly a reference to 
the Permit which was later issued as Ho. 3/55. 
It then gave tho appellant extremely wide powers 
which it is not necessary to set out in detail 
to deal with these interests and to act on the 
grantor's behalf in connection with the 
incorporation arid subsequent conduct of the 
affairs of the proposed Company.

In the Federal 
Court of 
Malaysia 
ho lei en at 
Kuala Lumpur

Appellate 
Jurisdiction

lTo.20
Judgment of 
Thomson, Lord 
President

1st June 1964 
(Coritd.)

The first meeting of the Directors was held 
on 31st July, 1954, when the Company had still not 
yet acquired any of the mining rights which it 
had been formed to exploit. At that meeting the 
Board agreed to the execution of an agreement 
with Mr. Tan (which I shall call the "1954 
Agreement") which was the basis of all the Company's 
subsequent activities.

That agreement referred to what it called 
"the said land" which was defined as including 
the land comprised in the land in respect of 
which Ife. Tan (who was called "the Permit 
Holder") held Prospecting Permit Ho, 10/53 and 
"all or any neighbouring land comprising the 
same mining project whether applied for before 
or after the date of this agreement." It 
recited, inter alia, that Mr. Tan was desirous 
that the Company should work his mining rights 
"in respect of the said land", that the Company 
had agreed to allot to him a number of fully- 
paid up shares and that he had agreed to ensure 
that the appellant should be paid 1$ of the 
selling price of any ore sold from the land "in 
consideration of his services rendered in the 
past, the present and to be rendered in the 
future". It went on to provide that Mr. Tan was 
to permit the Company to work the land; that he 
was to make all such applications for mining 
leases and so forth as the Company might request; 
that he was to be a permanent director of the
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In the Federal 
Court of 
Malaysia 
holden at 
Kuala Lumpur

Appellate 
Jurisdiction

No. 20
Judgment of 
Thomson, Lord 
President

1st June 1964 
(Contd.)

Company; and that he was to receive 
one fully-paid $1 share for every 
share allotted to the other share­ 
holders subject to a maximum of 200,000 
shares* Then there was a provision 
concerning the appellant which was as 
follows:-

"The Company shall take over the 
obligation of the Permit Holder to 
pay A. E. Schmidt 1% of the 10 
selling price of all ore that may be 
sold from any portion of the 1,000 
acres of State Iiane at Bukit Kepong 
with the following modificationss-

(1) The obligation shall be extended 
so as to include the said land 
as defined in this agreement, and

(2) The tribute of 1$ shall be payable 
on the selling price of the ore as 
shown in the Company's records." 20

That agreement was duly executed on behalf 
of the Company and was signed by the 
appellant on behalf of Mr, Tan by virtue 
of his power of attorney.

The Company then commenced its 
operations, to which it will be necessary 
to return, but at some time subsequent 
to the execution of the 1954 Agreement 
the appellant, or his legal advisers, began 30 
to have doubts as to whether his interests 
were adequately protected by that agreement. 
In the event a new agreement was drawn up 
which I shall call the "1955 Agreement". 
This agreement was adopted by the Directors 
on 26th September, 1955» and it was 
executed. It bears the date 26th September, 
1955, but there has been some question, 
which will be dealt with later, as to 
whether it was actually executed on that 40 
day or a few days afterwards.

The parties to that agreement were 
the Company and the appellant (who is 
called "the Consulting Engineer"). It
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recited the fact of the 1954 Agreement which 
is attached to it and set out in full clause 
4 of that agreement which has already been 
quoted. It then recited that "it is deemed 
advisable that the Company should enter into 
this supplementary agreement" with the 
appellant. The remainder must be quoted .in 
full;-

"I. The Company shall in consider- 
10 ation of the services rendered by the 

Consulting Engineer for and on behalf 
of the Company prior to its formation, 
after incorporation, and for future 
services pay to the Consulting Engineer 
ifo (one per cent) of all ore that may be 
won from any portion of the said land 
(which expression shall bear the same 
meaning as given in the said agreement) 
by way of tribute which said tribute of 

20 ifo being calculated on the selling price 
of the ore as shown in the Company's 
records.

II. The Company's obligation as 
aforesaid shall in any event continue until 
the said land is worked out and shall not 
cease in the event of the death or retire­ 
ment of the Consulting Engineer before that 
happening.

III, The obligations herein contained 
30 shall be binding on the successors in

title assigns and personal representatives 
of the parties hereto as the case may be."

3?or over two years the operations of the 
Company were organised and controlled by the 
appellant and it is clear from the evidence 
that this involved a great deal of work* He 
was one of the original Directors and was 
Chairman of the Board from the incorporation on 
27th July, 1954, till 1st October, 1956, On 

40 12th March, 1955, he was appointed Managing
Director with effect from 27th July, 1954, from 
which date he had in fact been performing the 
duties of that office and continued as such till 
5th September, 1956, when he was appointed Chief 
Engineer, an appointment he held till April, 
1957, when his appointment was terminated. He 
ceased to be a Director on 2nd August, 1959•

In the Federal 
Court of 
Malaysia 
holden at 
Kuala Lumpur

Appellate 
Jurisdiction

No. 20
Judgment of 
Thomson, Lord 
President

1st June 1964 
(Conta.)
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In its early stages the Company met 
with many difficulties* Some of these 
were technical and were overcome and some 
were due to a temporary falling off in the 
demand for iron ore and a consequent lack 
of customers at a profitable price. But 
the main difficulty was a shortage of 
capital. Money was constantly needed 
for the development of the mining area 
and money was short for none was for the 
time being coming in from sales of ore.

In-the course of the year 1956, 
however, the third parties became 
interested in the Company and in the 
event they provided a large amount of 
capital and acquired a considerable 
body of shares which led for the time 
being to their virtually obtaining control. 
There then ensued a dispute between them 
and the older shareholders which in the 
end led to litigation. It is not necessary 
here to discuss the course of this 
dispute beyond observing that it was 
terminated by an Order of the Court 
dated 27th March, 1957, which was made 
by consent of all the parties to the 
litigation including the Company.

The effect of that Order was that the 
shares of the third parties in the Company 
were to be cancelled and they were to be 
granted a sub-lease of the Company's 
mining land, They were to work this land 
and pay the Company a tribute of $2.70 
on every ton of ore sold, the money they 
had paid in respect of the cancelled 
shares being treated as an advance on this 
tribute, There were a number of ancillary 
provisions but only one of these calls for 
mention here, That referred to the 1954 
Agreement between the appellant and Mr, 
Tan and the material portions of it read 
as follows:-

"The agreement between Kepong 
Prospecting Limited and Tan Chew 
Seah dated the 31st day of July 
1954 whereby 1$ of the value of all 
ore sold from the mining land is to
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be paid by the Company to Mr. A.E. 
Schmidt shall be taken over by the 
Respondents.......................
or their nominees and the Respondents 
.......... shall indemnify Kepong
Prospecting Limited against all claims 
which may be made against Kepong 
Prospecting Limited thereunder."

Throughout the dispute the appellant 
had sided with the third parties and the day 
following the Court Order his appointment as 
Chief Engineer was terminated. Thereafter 
though he continued to be a Director of the 
Company till some time in 1959 there is no 
evidence that he took any further part in the 
Company's affairs.

During all this time the appellant had 
received no payments under the 1954 or the 
1955 Agreements and after some correspond­ 
ence in which the Company took up the attitude 
that they did not object to his being paid 
provided the third parties did the paying he 
issued a Writ against the Company in the 
present proceedings on 28th June, I960, in 
which he asked for an account to be taken 
of all moneys due to him by the Company 
under either or both the agreements, payment 
of the amount found due to him and appoint­ 
ment of a receiver.
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Company denied liability and said that 
in any event if anything was due by them under 
the agreements they were entitled to be 
indemnified by the third parties whom they 
impleaded. It is not necessary at this stage 
to set out all the grounds on which they 
denied liability because it is now clear that 
only two of them are of substance. As regards 
the 1954 Agreement they pleaded that it was 
not enforceable by the appellant against them 
as he was not a party to it. As regards the 
1955 Agreement they pleaded that it was void 
for uncertainty and for lack of consideration. 
They also raised a somewhat curious counterclaim. 
They said they the appellant was well aware of 
the course of the 1956-1957 dispute between the 
Company and the third parties that was ended by



148.

In the Federal 
Court of 
Malaysia 
holden at 
Kuala Lumpur

Appellate 
Jurisdiction

No.20
Judgment of 
Thomson, Lord 
President

1st June 1964 
(Contd.)

the Consent Order of 2?th March, 1957, 
that it was his duty as Managing 
Director to bring the existence of the 
1955 Agreement to the notice of the 
Oompany's legal adviser (who, I would 
observe in parenthesis, had in fact 
drawn it up; that in breach of that 
duty he failed to do so and that he was 
therefore liable to the Company to the 
extent of any sum found to be payable 
to him by the Company under that 
agreement.

The case came on for hearing before 
Hashim, J, f and after a very pro­ 
tracted trial he dismissed both the 
claim and the counterclaim. He dealt 
with the legal difficulties in which 
the case abounded as General Booth 
used to say he was accustomed to deal 
with theological difficulties, that 
is to say he put them on the side of his 
plate like the bones in his fish. He 
held that the 1954 Agreement was void 
because the appellant signed it on 
behalf of Mr. Tan and the power of 
attorney which he held did not empower 
him to do so. He then held that the 
1955 Agreement was void on the ground 
that the seal of the Company was not 
affixed to it in accordance 'with Article 
101 of the Oompany's Articles because 
a Mr. Ironside who witne&sed the • 
affixing of the seal as a director was not 
when he did so a director.

Against the decision of the High' 
Court the appellant has now appealed.

For myself, I do not think the 
reasons on which the trial Judge based 
his decision can be supported.

As regards the 1954 Agreement he 
only considered so much of it as related 
to the payment of tribute to the appellant. 
He took the view that as the power of 
attorney did not contain any reference to
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this matter and did not in terns empower 
the appellant to make any agreement on 
"behalf of Mr. Tan which was for his own 
personal "benefit, so much of the agreement 
as related to the tribute was u.tr a_ 
the appellant's power and therefore void.

Having read the Power of Attorney with 
some care I am unable to agree. It is 
unnecessary to quote it at length. It gives

10 the attorney as full powers as can well "be 
imagined to deal with -Mr. Tan's mining 
rights, to act for him in the .formation of a 
company to acquire and exploit these rights, 
to do everything necessary in that connection 
and to settle claims and so forth against Mr . 
Tan. The 1954 Agreement falls fairly and 
squarely within the four walls of that 
mandate. It was the instrument which en­ 
abled the Company to exploit Mr, Tan's

20 rights, it was the instrument which gave Mr. 
Tan his shares in the Company, it was the 
instrument which discharged Mr. Tan from his 
liability to the appellant which he had 
undertaken in his letter of 2nd December, 
1953 « Assuming responsibility for the 
payment of the tribute to the appellant was 
part, and only part, of the consideration 
given by the Company to Mr. Tan and I can 
see no reason why the making of the portion

30 of the agreement relating to it should be 
regarded as out with the very wide terms of 
the Power.

As regards the 1955 Agreement, this 
bears the date 26th September, 1955> and on 
that date Mr, Ironside who witnessed the 
affixing of the Company's seal as a Director 
was not a Director and he did become a 
Director until 1st October. How the date which 
appears on the face of a document is evidence 

40 but it is not necessarily conclusive evidence as 
to the date on which, it was in fact executed 
(see Bx^ jaajcte Slater I ^ ^ ) and in the present 
case there is a considerable body of evidence 
all of which, for what it is worth, goes to 
show that the seal of the. Company was affixed 
and was attested by Mr. Ironside some time 
after 1st October.
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(1) IXXVI L.T. 529.
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Mr. Ironside is a solicitor and was 
appointed legal adviser and a director of 
the Company as from 1st October at a 
meeting of the Board on 26th September when 
the agreement was approved. He was present 
at that meeting only to meet the other 
Directors but he left before it ended. Mr. 
Ironside's evidence was that he remembered 
signing the document, that he was positive 
he did not sign it on 26th September and 10 
that as a solicitor he always read documents 
before he signed them and would not have 
dreamt of signing anything he was not 
empowered to sign. He was therefore 
satisfied that he oould not have signed this 
agreement before his appointment as a 
Director, He very candidly admitted, how­ 
ever, that he oould not remember the precise 
date when the seal was affixed. The Judge 
rejected his evidence because he was 20 
"hesitant" and "would appear to be groping 
about in the dark", which he no doubt was 
more than seven years after the events to 
which his evidence related.

There was, however,•other evidence, The 
appellant's own evidence, upon which he was 
not cross-examined, was that he himself 
signed the document on 26th September but it 
oould not then be sealed as Mr, Tan whose 
signature was necessary as that of a 30 
Permanent Director was away from Kuala 
Lumpur. He himself left Kuala Lumpur 
for a few days, and did not return till 
the following Sunday, that is 2nd October. 
The next day, that is 3rd October, Mr» Tan 
came to his office. He then rang up Mr. 
Ironside and the three of them went to the 
office of the Secretary and the document was 
sealed. His evidence was corroborated to 
some extent by Mr. Marjoribanks whose place 40 
as a director Mr. Ironside was taking 
temporarily. He said Mr. Tan was not present 
at the meeting of 26th September, It was 
more fully corroborated by a Mr. Leong who 
at that time was the Secretary. He was sure 
that the document was not sealed on 26th 
September but during the first week in 
October, though he oould not remember the 
exact date. He did remember that the appellant
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rang him up, that the appellant and Mr. Tan In the Federal 
and I/Ir. Ironside then oarae to his office and Court of 
the seal was then affixed to the document Malaysia 
and witnessed. In the light of all this holden at 
evidence, which was not contradicted, it Kuala Lumpur 
would appear that Mr. Ironside's groping, —————— 
though in the dark, did not expiscate a wrong Appellate 
result and his evidence should have "been Jurisdiction 
accepted. ——————

Ho, 20
10 Turning now to the real questions in Judgment of 

issue in the case, it has already been said Thomson, Lord 
that the main grounds on which the respondents President 
relied were that the 1954 Agreement was not —————— 
enforceable "by the appellant "because he was 1st June 1964 
not a party to it and that the 1955 Agreement (Oontd.) 
was void for want of consideration and for 
uncertainty.

As regards the 1954 Agreement, it is 
only necessary to repeat the often quoted 

20 words of Lord Haldance in the case of 
Pneumatic Tyre Go. Ltd._ v. (2)'

"In the law of England certain 
principles are fundamental. One is that 
only a person who is a party to a 
contract can sue on it. Our law knows 
nothing of a jus quaesitum tertio arising 
by way of contr act. Such a right may be 
conferred by way of property, as, for 

30 example, under a trust, but it cannot be 
conferred on a stranger to a contract as 
a right to enforce the contract in 
per s_onaia . "

Counsel for the appellant made a gallant attempt 
to avoid the consequences of that doctrine but 
as was said by Viscount Sirnonds in the case of 
Sqruttons, Ltd, v. Midland , Silicone3_ Ltd. :- (3)

"If the principle of Jus quaesitum 
tertio is to be introduced into our law, 

40 it must be done by Parliament" .

I should add that at no stage of the case was any 
attempt made, which in any event would probably 
have been unsuccessful, to invoke the aid of the

2) (1915) A.C. 847, 853
3) (1962) A.C. 446, 468
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case of Shamin v. Joory. (4)

That, however, does not get rid 
of the 1954 Agreement, Certainly that 
agreement was not enforceable "by the 
appellant. But it was not. void. It was a 
perfectly good contract "between the 
Company and Mr. Tan, Under it the 
Company got a promise of the assign­ 
ment of the mining rights the
acquisition and working of which was 10 
its principal object. In consideration 
of this they gave a promise to Mr. Tan 
to allot to him a number of shares and 
to pay Mr» Sohmidt his tribute. Both 
these promises were made for good 
consideration and performance of them 
could have been enforced at any time 
but, of course, only by Mr« Tan, As far 
as the Company was concerned there was 
no question of their paying for services 20 
rendered by Mr. Schmidt prior to its 
inception. They were paying for the 
assignment of Mr. Tan's mining rights. 
As far as the enforceability of their 
promise is concerned they might just as 
well have promised to pay the tribute to 
the Lost Dog's Home, only again the 
promise would not have been enforceable 
by that institution but by Mr, Tan.

Coming now to the 1955 Agreement, 30 
this cannot, as was at one stage contended, 
be regarded as a novation of the 1954 
Agreement, in the technical sense at any 
rate, if only because Mr. Tan was not a 
party to it, though of course he must be 
presumed to have been aware of its 
existence and contents. It must, how­ 
ever, be read with the 1954 Agreement 
which was embodied in it.

When it is so read it is clear that 40 
so far as the appellant was concerned 
what he got was a promise that in the 
future he should have a personal right 
to recover from the Company the tribute 
which until then was only payable by virtue 
of a contract which, though perfectly good

(4) (1958) 1 Q.B. 448
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and "binding, was not enforceable "by him 
alone.

For the respondents it is said that 
they got no consideration at all and in any 
event, and this is really but another way of 
putting their argument, the agreement is bad 
for uncertainty. I will deal with both 
aspects of this argument together but before 
doing so two observations fall to be made*

10 One is that the agreement was drafted by the 
Company's own legal adviser and was adopted 
by the Directors. The other is that 
although the appellants relations with the 
Company in their latter stages' became 
increasingly unfriendly and in the end were 
completely broken off and although prior to 
the commencement of the present proceedings 
there was considerable correspondence between 
the solicitors on both sides there was never

20 a breath of any suggestion that the Agreement 
was not valid and binding until the Company 
filed their first defence (they filed several 
others later) on 26th July, I960.

Coming to the terms of the Agreement 
itself, it refers to the appellant as the 
"consulting engineer", not as managing 
director or chief engineer but as consulting- 
engineer, and it is difficult to see that 
there is any uncertainty in that term. Then

30 it talks of his "services" and as a matter of 
construction that would clearly seem to mean 
services as consulting engineer. Then the 
Company undertakes a new obligation which, be 
it remembered, was not to pay the tribute 
to the appellant but only to submit to his 
suing for it himself if necessary, "in 
consideration of the services rendered by the 
Consulting Engineer for and on behalf of the 
Company prior to its formation, after

40 incorporation and for future services". So 
much of that as relates to any services 
prior to incorporation is of course ultra 
vir_e_s the powers of the Company and ipso facto 
void. But if he had rendered services after 
incorporation for which he had not been paid, 
as in feet he had done, this discharged the 
Company from the obligation to pay for them as

In the Federal 
Court of 
Malaysia 
holden at 
Kuala Lumpur

Appellate 
Jurisdiction

Ho. 20
Judgment of 
Thomson, Lord 
President

1st June 1964 
(Contd.)

on



154.

In the Federal 
Oourt of 
Malaysia 
holden at 
Kuala Lumpur

Appellate 
Jurisdiction

No. 20
Judgment of 
Thomson, Lord 
President

1st June 1964 
(Contd.)

a quantum moruit. Again as regards future 
services it is perfectly clear the 
appellant undertook to give his services 
as consulting engineer as and when the 
Company required them and it is to be 
observed in this connection that there is 
no allegation on the pleadings (or 
suggestion in the evidence) that at any 
time he failed or refused to render such 
services. .

Then it has been said that the 
description of what the Company was to 
pay was uncertain. It was "tribute of 
1.% being calculated on the selling price 
of the ore as shown in the Company's 
records". On the face of it where is 
the uncertainty here? There has "been 
some discussion relating to an offer 
which the appellant made at a later stage 
to modify this provision. But there is no 
question of uncertainty. The selling price 
of ore, like the selling price of any­ 
thing else, is the price for which it is 
sold.

Finally it has been said that there 
is uncertainty as to the time for which 
the obligations of the parties are to 
continue. But again it is perfectly clear 
that the Company's obligation is to 
continue "until the said land is worked 
out" and that of the appellant is to 
continue till his death or retirement. 
Bach of these events will be clearly 
reconizable when it occurs.

So much for lack of consideration 
and uncertainty.

For the sake of completeness, 
however, it will be desirable to refer 
to the circumstances in which the appellant 
was paid certain modest amounts by way of 
remuneration because it is said that all 
the services the appellant rendered to the 
Company were in fact paid for and this, 
it was suggested, in some way deprived the
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40



155.

promises made by the appellant in the 
agreement of any value.

On the evidence the appellant was never 
at any time paid a cent for his services as 
a Director. On the 12th of March, 1955, at 
the Third Meeting of the Board of Directors 
he was appointed Managing Director "but 
nothing was-done about his remuneration. Then 
on 4th July, 1955, at the Fifth Meeting of

10 the Board of Directors it was decided that he 
should "be paid-#1,000 a month as Managing 
Director with effect from 1st March. That 
was the position when the Board at its seventh 
Meeting agreed to the execution of the 1955 
Agreement on 26th September! the appellant 
was "being paid #1,000 a month as Managing 
Director but he had been paid nothing for all 
he had done during the seven months between 
the incorporation of the Company and 1st

20 March, 1955. Then on 5th September,'1956, at 
the Fourteenth Meeting of the Board, the 
appellant's appointment as Managing Director 
was changed to that of Chief Engineer and his 
remuneration as such was fixed at #2,000 a 
month which he received till he was dismissed 
on 28th March, 1957.

In all this it is difficult to see anything 
inconsistent with or indeed having any bearing 
upon the Board's having agreed to accept the 

30 appellant's right to enforce directly the
Company's liability under the 1954 Agreement 
in return for his services as Consulting 
Engineer.

There is one other point. At the Eighth 
Meeting of the Board on 1st March, 1956, when 
the Company was in financial difficulties but 
when the Directors were v/ell aware that the 
appellant was being paid a salary of #1,000 a 
month as Managing Director ,he informed the Board 

40 that he would accept his 1$ tribute under the 
1955 Agreement on the basis that it should be 
calculated on the f.o'.b, price of the ore less 
export duty and the expense of barge transport 
to the ships on which it was exported. There is, 
however, nothing to show that this offer was 
accepted and it is difficult to see why the appellant
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should "be held to it now.

That only leaves the question of the 
counterclaim. This is without substance. 
In the first place at the material time the 
appellant was not Managing Director, In 
the second place there is not a scrap of 
evidence to show that anybody was 
ignorant of or required reminding of 
the existence of the 1955 Agreement. 
It had been drawn up by the Company's 
legal adviser who was acting for the 
Company in the litigation with the third 
parties; it was recorded in the Minutes 
of the Board's Meeting held on 26th 
September, 1955; and it was frequently 
discussed at subsequent Meetings as 
something that might be standing in the 
way of the Company obtaining financial 
assistance. In the third place it is 
clear from the evidence that the appellant 
was excluded from tho discussions that led 
up to the Consent Order, And in tho fourth 
place if it had been overlooked that fact 
did not affect the Company's position 
vj.s-a-'Vis the third parties, because the 
liability of the Company to the appellant 
was to pay tho tribute provided for by 
the 1954 Agreement, The only difference 
mado by the 1955 Agreement was to make 
that payment directly enforceable by the 
appellant himself. In the circumstances 
the Company is clearly entitled to 
indemnity as claimed by them at the hands 
of the third parties by reason of the 
Consent Order of 27th March, 1957.

In all the circumstances I am of the 
opinion that in these proceedings the 
appellant should recover the amount of 
his tribute as at the date of the Writ, 
that amount to be ascertained on enquiry 
by the Registrar if it cannot be agreed, 
and that in the meantime a Receiver should 
be appointed as prayed.

I would allow the appeal with costs.
(Sgd) J. B. THOMSON - LORD PRESIDENT

FEDERAL COURT OP MALAYSIA 
Kuala Lumpur - 1st June 1964
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OKDBR
No,21

II THE FEDERAL COURT 03? MALAYSIA HOLDEN AT 
KUALA LU1IPUR

(Appellate Jurisdiction)

BEFORE THE HONOURABLE DATO 1 SIR JAMES THOMSON, 
P.M.N., P.J.K. LORD PRESIDENT, 
FEDERAL COURT, MALAYSIA;
THE HONOURABLE DATO' SYED SHEH BARAKBAH, 

10 P.M. IT., D.P.K.K., P.S.B., CHIEF JUSTICE, 
HIGH COURT LN MALAYA;

and
THE HONOURABLE MR. JUSTICE TAN AH TAH, 
JUDGE, FEDERAL COURT, MALAYSIA.

IN OPBN^GOURT 
This 1st day of June , 1964

0 HJD JB R.
THIS APPEAL coming on for hearing on the 2nd,
3rd, 4th and 5th days of March 1964 in the presence

20 of Mr, A.L. Hills (Hiss Chan Kheng Ying with him) 
of Counsel for the Appellant, Mr. Peter Mooney 
(Mr. Thomas Lee with him) of Counsel for the Respondents 
and Mr, Denis Murphy (Mr, T.C.Tang with him) of Counsel 
for the Third Parties AND UPON READING the Record of 
Appeal filed herein AND UPON HEARING- Counsel aforesaid 
IT IS ORDERED that this appeal do stand adjourned for 
judgment and the same coming on for judgment this day 
in the presence of Mr, A.L* Hills of Counsel for the 
Appellant, Mr, Peter Mooney of Counsel for the Respondent

30 and Miss O.S.Khaw of Counsel for the Third Parties
IT IS ORDERED that the judgment of Dato ' Justice Hashim 
delivered on the 14th day of October 1963 in the Court 
below be and is hereby set aside AND IT IS FURTHER 
ORDERED that the Respondent do pay to the Appellant 
tribute of One per centum (l/'j) of the selling price of 
all ore sold from the Respondent's mining land at 
Bukit Kepong in the State of Johore AND in the event of 
disagreement between the parties as to the amount so 
payable IT IS ORDDRED that an account be taken by the

40 Registrar of the Court of all moneys payable by the
Respondent to the Appellant AM) IT IS FURTHER ORDERED 
that a proper person be appointed Receiver AND II IS 
ORDERED that the Counterclaim by the Respondent against 
the Appellant be and is hereby dismissed AND IT IS
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FURTHER ORDERED that the costs of this 
Appeal and of the suit in the Court "below 
of the Appellant be taxed by the proper 
officer of the Court and paid by the 
Respondent AND THIS COURT DOTH DECLARE that 
the Defendant is entitled to be indemnified 
by the Third Parties against all liability 
under this Judgment AND IT IS ORDERED that 
the Defendant do recover against the Third 
Parties any amounts so paid by them under 
this Judgment and their costs in defending 
this action in the Court below and on 
appeal AND IT IS FURTHER ORDERED that the 
question of whether these costs be taxed as 
between solicitor and Client or as between 
party and party be reserved and the costs 
of the Third Party proceedings in the Court 
below and on appeal and Judgment herein 
to be taxed as between party and party by 
the proper officer of the Court AND IT IS 
LASTLY ORDERED that the sum of #500/- 
(Dollars five hundred) deposited in Court 
as security for Respondent's costs be paid 
out to the Appellant or his solicitors.

AND the parties are to be at liberty to 
apply.

GIVEN under my hand and the Seal of the 
Court this 1st day of June, 1964-

Sgds Raja Azlan Shah 
Chief Registrar 

Federal Court, Malaysia 
Kuala Lumpur
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IN THE HIGH COURT HI MALAYA AT -KUALA LUMPUR Kuala Lumpur

Givil_Suit_ jfo._._333. of _19J9 No . 2 2
Certificate

<LI_£JLLJLJLJ1 A JLJJ - ——
IN PURSUANCE of the Order of the 14th day of 24th December 
September, 1964 herein and. upon hearing lie, A.L. 1964 
Hills of Counsel for the Plaintiff and Mr. S.D.K. 
Peddie of Counsel for the Defendant in the absence 

10 of the Third Parties or their Counsel though duly 
served I HEREBY CERTIFY that the result of the 
Account taken and passed is aa follows:

1. The Third Parties have received sums to the 
amount of $25,666,274,00 in respeot of the selling 
price of shipments of ore sold from the Defendant's 
mining land at Bukit Kepong.
2. The Plaintiff is entitled under the terms of the 
Order of the Court if Appeal dated the 2nd day of June, 
1964 » to one percent of this said figure. This sura 

20 allowing two percent allowance for exchange fluctuation 
amounts to #251,529.50.
3. The particulars of the above receipts and figures 
appear in the Account marked "AN. 2" exhibit to the 
Affidavit of Anthony Hiblock of Evatt and Company 
affirmed herein on the 10th day of December, 1964.

The evidence produced consists of the Order 
of the Federal Court in Civil Appeal Ho, 70 of 
1963 dated 2nd day of Jiine, 1964, the Order dated 
the 14th day of September, 1964, the Affidavit 

30 herein of the Managing Director of the Defendants 
dated the 12th day of October, 1964, and the 
Affidavit of Anthony iliblook on behalf of the 
Plaintiff dated the 10th day of December, 1964 
and the exhibits in the said Affidavits respect­ 
ively referred to.

DATED this 24th day of December, 1964.

Sgd: Siti Norma Yaakob
Senior Assistant Ptegistrar, 
High Court, Kuala Lumpur.

40 (L.S.)
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GgR^IFIGATB

IN THE FEDERAL OOURT OP MALAYSIA 
(Appellate Jurisdiction)

FEDERAL OOURT CIVIL APPEAL No.70 of 1963 

(K. Lumpur High Court Civil Suit Wo.333/59)

COPY CERTIFICATE 
JUnder Rule 17 of the Federal Court 
^Appeals from the Federal Court) 
.Transsitional) Rules, 1963). 10

I hereby certify that Marjorie Schmidt, 
in the opinion of the Court, is the proper 
person to be substituted or entered on the 
records in place of A.E, Schmidt, the 
Respondent (in the Appeal to his Majesty 
the Yang di-Pertuan Agong) who died 
intestate on the 1st day of January, 1965 
appointing his Widow the said Marjorie 
Schmidt as his Executrix and sole beneficiary,

under my hand and the seal of the 
Oourt this 27th day of July, 1965.

20

(Sgd.)

Assistant Registrar 
Federal Court, Malaysia,
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EXHIBITS

P.I. (1) - Letter - Tan Gliew Seah
to to

Tan Chew Seah,
33A Kerbau Road, 

Singapore .

1st Sept. 1953
Mr. Snith (Engineer), 
Tan Tong Tai Hay, 

10 6th Floor,
Kuala Lumpur.

Dear Sir,

re : Bukit Kepong Muar (Mine )

Exhibits

Letter,

to Plaintiff 
1st September

20

With reference to the application for the 
above mine , I have .to inform you that all the 
papers are now in the office of the Warden of 
Mines, Johore Bahru.

I suggest that you contact the Warden of 
Mines, Johore, and advise me of the date when 
you will call.

Yours faithfully, 
(Sd. In Chinese)
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P. 1(2) Letter, Plaintiff to
Seah

Letter ,
Plaintiff to 5th September 1953
Tan Chew Seah.
5th

Singapore .

Dear Mr. Tan,

Bukit Kapong

Ref. yours of 1.9.53 I have been in
communication with the Warden and have arranged to be 10 
in his office on Saturday 12. 9 « 53 when he expects 
to finalise his recommendation to Government.

Yours faithfully, 
Sdo Illegible.

P.I.(3) P.1(3) Letter, Plaintiff to Tan 
Letter, Chew Seah 
Plaintiff to ——————————————————— 
Tan Chew Seah
-,^-u ct a. n. 19*h September, 1953 19th September ^ '

Tan Chew Seah Esq.,
4-5 Jalan Meldrum,
Johore Bahru. 20

Dear Tan,

Bukit- Kapong

I have spoken with the Warden of Mines and 
after a long discussion he has agreed to recommend 
the issue of the Prospecting Permit.

The two chief difficulties were (l) he 
has not inspected the area and (2) the S.W.E.C. 
were afraid we would claim damages if they allowed 
us to begin and then, later, had to order withdrawal.

He has agreed to waive the first and as 30
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regards the second we devised a formula which 
is likely to satisfy S.W.E.C.

So there are very good prospects of an 
early issue of the Permit.

Yours faithfully, 

Sd. Illegible

Letter, Tan Chew Seah 
to Plaintiff

Tan Chew Seah,
45 Jalan Meldrum, 

Johore Bahru.

22nd September 1953.

Mr. A.E. Schmidt, 
Chan Wing Building, 
Kuala Lumpur.

Dear Sir,

Exhibits
Pol. (3)
Letter , 
Plaintiff to 
Tan Chew Seah
19th September
1953 
(Continued)

P.I. 
Letter Tan
Chew Seah to 
Plaintiff
22nd September 
1953

Bukit Kepong

I have received your letter dated 19th 
September 1953 on the 21st inst. and have care- 

20 fully noted the conditions meantime also received 
a memo from Collector of Land Revenue, Muar. Copy 
memo is attached herewith for your reference, 
please.

And beg you to reply the mentioned conditions 
to the Collector of Land Revenue with your best 
consideration please.

Yours sincerely, 
(Sd. In Chinese)
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Exhibits P.I.(5) Letter - Collector of
P.I.(5) Land Hevenue to Tan Chew Seah 
Letter,
Collector of No. (21) in DQMfL) 9G8/52 Office of the
Land Revenue Tel No. Kuar 51Collector of Land
to Tan Chew Revenue,
Seah Muar.
20th September 0/~,, « , , -,^r-^ 
1953 . 20th September, 1953.

Towkay Tan Chew Seah,
4-5, Jalan Meldrum,
Johore Bahru. 10

Reference your application for a Prospecting 
Licence for iron ore over 1,000 acres of state 
land in the Uukim of Bukit Kepong, Muar, the Warden 
of Mines and I are prepared to recommend to the 
Government the grant of a Prospecting Permit to 
you for a period of one year on conditions that:-

(i) No consideration would be given to the 
subsequent issue of a mining title over 
the land unless a very thorough investigation 
of the property proves an adequate ore body 20 
to the satisfaction of the Government and the 
proposed mining operations, administration 
and financing of the project also meet with 
Government approval.

(ii) In the event of serious deterioration in 
the security position, the Muar District 
War Executive Committee will require the 
immediate withdrawal of the prospecting 
party without any consideration of any 
claim for compensation you may claim; but JO 
that in the event of you making every 
effort to prospect and is subsequently 
required by the District War Executive 
Committee to withdraw, the prospecting 
permit will be renewed to allow the full 
twelve months for prospecting.

2. If you agree to the above conditions in 
writing I shall then forward my recommendation 
to the Government.

(Salem b.Sabtu) 4-0
f. Collector of Land Revenue, 

Muar.
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P.1(6) Declaration of Trust

DECLARATION .OF TRUST

Exhibits
P.1(6)
Declaration of 
Trust

10

We, ALFRED ERNEST SGHMIDT , OggAKWMG 
SONG and GHAN CHOV KXAT hereby DECLAREThat 
we are the trus tees for an intended, private 
company to be known as KEPQNG PROSPECTING LIMITED 
and that all sums of money received by us from 
persons making deposits on application for an 
allotment of shares are held by us in our capacity 
as trustees, and that all acts and things done by 
us in connection with the formation and preliminary 
work of the said intended company are done by us 
in our capacity as trustees.

5th July 1954

WITNESS WHEREOF we have hereunto set 
our hands and seals this 5th day of July 1954.

20

SIGHED SEALED AND DELIVERED 
by the above natied Alfred 
Ernest Schtaidt in the presence 
of:-

Sd: N.A. Marcjoribanks
Advocate & Solicitor, 
Kuala Lumpur.

SIGNED SEALED AND DELIVERED 
by the above named Chua Kwang 
Song in the presence of:

Sd.« JoA. Nathan
Advocate & Solicitor 

Muar

SIGNED SEALED AND DELIVERED 
by the above named Chan Chow 
Kiat in the presence of:

Sd: J.A.- Nathan . .
Advocate & Solicitor 

Muar

Sd: A.E. Schmidt

Sd: Chua Kwang Song

Sd: Chan Chow Kiat
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Exhibits P-l(7) Power of Attorney Tan
Chew Seah to Plaintiff

Power of 983/54- Attorney f &:>/?*

tSlSSiff^ Dated llth day of July________1954- 

llth July 1954
From:

TAN CHEW SEAH

To:
ALFRED ERNEST SCHMTDT

POWER OF ATTORNEY

Messrs. Lovelace & Hastings, 10 
Advocates & Solicitors, 

62 Klyne Street, 
Kuala Lumpur.

P/A revoked by Notice of Revocation 
Filed No. 44/56
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IMPRESSED STAMP Exhibits 
50^ 22, July 1954- 
STAMP OFFICE KUALA .*LUMPUR *™er of

Attorney

POWER OF ATTORNEY————————————— to Plaintiff

A POWER OF ATTORNEY created this llth nth July 
day of July 1954- "by me TAN CHEV SEAH of No. (Continued) 
33>A Kerbau Road, Singapore.

WHEREAS I have applied to the Government 
10 of the State of Johore for a prospecting permit 

to prospect for iron ore and other minerals 
about 1,000 acres of State Land situate in 
the Mukim of Bukit Kepong in the District of 
Muar (hereinafter referred to as the said Bukit 
Kepong Land) .

AND WHEREAS I have been granted by the 
Government a prospecting permit No. 10/53 
to prospect the said Bukit Kepong Land for minerals.

AND WHEREAS I have applied to the Government 
20 of the State of Johore for a prospecting permit 

to prospect for iron ore and other minerals 
about 1,000 acres of State Land situate in the 
Mukim of Sri Medan in the district of Batu Pahat 
(hereinafter referred to as the said Langkap Land) .

AND WHEREAS the prospecting licence or permit 
has not yet been granted by Government.

AND WHEREAS one Gwec lam Kong of No. 4-D 
Pengkalan Rama, Malacca, has applied to the 
Government of the State of Johore for a prospecting 

30 licence to prospect for coal over an area of
14-, 000 acres of State Land situate in the Mukim of 
Bukit Serampang in the District of Muar (herein­ 
after referred to as the said Bukit Serampang Land) .

AND WHEREAS I have a share or interest in 
the prospecting licence or permit when granted by 
Government to the said Yam Keng in respect of the 
said Bukit Serampang Land.

AND WHEREAS being frequently absent from 
the Federation of Malaya I am desirous of appointing 

4-0 an attorney to act for me in connection with the
said prospecting permit over the said Bukit Kepong
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P.I.(7)
Power of
Attorney
Tan Chew Seah
to Plaintiff 

llth July 1954 
(Continued)

168.

Land and any prospecting permit or licence grant 
to me in respect of the Langkap Land and also my 
share or interest in the said Bukit Seratapang Land 
and all concessions mining claims leases rights 
titles and privileges in respect thereof (hereinafter 
called my mining properties).

AND WHEREAS I have requested Alfred Ernest 
Schmidt of Chan ¥ing Building, Kuala Lumpur to act 
for me in relation to my mining properties which my 
attorney has consented to do, 10

NOW THIS DEED WITNESSETH that I hereby 
appoint the said ALFRED ERNEST SCHMIDT to "be my 
true and lawful attorney for me and in my name to 
do and perform all or any of the following acts 
and things within the Federation of Malaya as he 
shall in my interest think proper that is to say:

1. TO CONTRACT for the sale assignment transfer 
alienation letting or disposal of and to sell assign 
transfer alienate let or dispose of all or any part 
or parts of my mining properties to any company 20 
corporation person or persons for such consideration 
or considerations and in such manner and either 
absolutely or for such term and subject to such 
conditions and with such covenants and provisoes 
as my attorney shall think proper and to receive 
from, such company corporation person or persons 
the purchase money or other consideration to be 
paid or given for and in respect of the promises 
and upon such receipt to. give good and sufficient 
discharge for the same. 30

2. TO PROMOTE or form or cause to be promoted or 
formed or join with any other person or persons in 
promoting or forming and do all things necessary 
or proper to be done for causing to be formed and 
incorporated a company with limited liability with 
the object (inter alia) of acquiring and working 
all or any part or parts of my mining properties and 
to agree to settle on my behalf the memorandum 
and articles of association of such company, and 
to contract with such company or notwithstanding 40 
that my attorney may be a. promoter or trustee himself 
thereof or may be or be about to become interested 
or concerned therein as a shareholder life director 
manager or in any other character or capacity.

3. TO SIGN in my name as a director or
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proposed director of any such company as 
aforesaid and to sign as such any prospectus 
or statement in lieu of prospectus of any 
such, company as aforesaid.

4. TO SUBSCRIBE my name to the memorandum 
and articles of association of any such 
company as aforesaid.

5. TO SI GIT in my name and file with the 
Registrar of Companies all such documents, 

10 returns, contracts and other things as
may "be necessary or required "by the provisions 
of the Companies Ordinance to "be so done.

6. TO TAKE in my name an allotment or allot­ 
ments of any shares in any such company afore­ 
said and in my name to sell transfer and deal 
with such share or shares.

7. TO ATTEND vote at and otherwise take part 
in as my attorney and proxy all meetings held 
in connection with any such company as afore- 

20 said and to agn proxies for the purpose of
voting thereat or for any other purpose connected 
therewith as fully and effectually as I myself 
could do,

8. TO EMPLOY and pay solicitors "brokers 
engineers accountants clerks and other agents and 
servants for effectually carrying out any of 
the powers contained in this power of attorney.

9. TO DEMAND, sue for, recover and receive 
"by all lawful ways and means from all and every

30 person whom it may concern all moneys, rents, 
debts, tributes, dues, goods and property what­ 
soever which now are or may hereafter "become due, 
owing, payable or belonging to me upon or by 
virtue of any judgment, decree, bill, bond, 
promissory note, account or upon any instrument 
relating thereto; and upon receipt and recovery 
of the same to grant sufficient acquittences, 
releases and discharges and in case of non-payment 
or non-delivery to distrain and to take such

40 action in law or other proceedings as may be 
necessary for the recovery of the same.

Exhibits
P.I.(7)
Power of
Attorney
Tan Chew Seah
to Plaintiff
llth July 1954
(^ontinued)

10. TO STATE, settle, adjust, compound and
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Exhibits
P.I.(7) 
Power of 
Attorney 
Tan Chew Seah 
to Plaintiff 
llth July 1954 
(Continued)

compromise all accounts, claims, demands and 
differences between myself and any other person 
or persons, and especially in connection with the 
agreement dated the 6th day of November 1952 made 
between myself, Chan Cheow Kiat, Chan Hian Chor and 
Gwee Yam Keng, and if advisable to refer any such 
matters to arbitration and for that purpose to 
sign, seal, and execute any agreement of reference or 
any instrument necessary.

11. TO PAY and settle all my lawful debts and 10 
obtain full and effectual receipts and releases for 
the same .

12. TO APPEAR before any Judge, Magistrate or any 
Public Officer in connection with any of the matters 
herein contained. To appeal from any order or 
judgment given against me.

13. TO ACT for and represent me in all matters 
connected wi.th the aforesaid prospecting permit over 
the Bukit Kepong Land and my share or interest in 
the said Bukit Serampang I/and. 20

TO ACCEPT the lease or leases or other mining 
title or titles which may be issued to me by the 
Government of the State of Johore in respect of the 
said Bukit Kepong Land and the said Langkap I/and or 
any portion or portions thereof upon such terms as 
uy said attorney may think fit and for that purpose 
to sign all necessary writings and other instruments 
relating thereto and to surrender same for 
cancellation, if advisable.

15. IN MY NAME to execute sign seal deliver and
perfect all such instruments acts and deeds as
may be deemed necessary and expedient for effecticwly
doing any of the acts and things which by this power
of attorney my attorney is empowered to do on my
behalf.

16. TO CONCUR in doing any of the acts and things 
herein contained with any person or persons 
interested in the premises.

I?. AM) GENERALLY to do all acts and things and 
sign and execute all such documents as may be 
necessary for effectuating any of the purposes 
aforesaid as fully and completely as I myself 
could do if personally present.

30

4O
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11. AND I HEREBY agree to ratify and confirm, 
all and whatsoever ny said attorney shall 
lawfully do in the premises "by virtue of 
these presents,

IN WITNESS WHEREOF I have hereunto set 
ny hand and seal this llth day of July, 1954=

SIGHED SEALED AND DELIVERED 
"by the said Tan Chew Seah in 
the presence of:-

Sd: Lee Saik Eee 
Solicitor

In Chinese

(Sd. Tan Chew 
Seah)

I, Lee Saik Kee, Advocate & Solicitor, 
opposite Court House, Jalan Langgar, Kota 
Bharu, Kelantan hereby certify that the 
signature of the donor above named was written 
in my presence on this llth day of July 1954- 
and is, to ay own personal knowledge according 
to information given to me by trustworthy and 
respectable persons namely Lira Teong Huat of 
Rantau Pangaiig, Kota Bharu and Lee Song Kee of 
Jalan Langgar, Kota Bharu which information I 
verily believe the true signature of Tan 
Chew Seah who has acknowledged to me that he 
is of full age and that he has voluntarily 
executed this instrument.

Witness ny hand

Sd. Lee Saik Kee 
Solicitor

Exhibits

P.io(7) 
Power of 
Attorney 
Tan Chow Seah 
to Plaintiff 
llth July 1954- 
(Continued)

Registered No .783/54- 
True Copy deposited in
the Supreme Court,
Kuala Lumpur on
23/7/54-

Compared with original.

Sd. D. Anthony
Asst. Registrar, Supreme Court, 

Kuala Lumpur

Clerk
SUPREME COURT SEAL
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..Exhibits
P.1(8) 
Minutes of 
First 
Meeting 
Board of 
Directors, 
Defendant 
Company.
31st July 
1954

P..l.(8) Minutes of First Meeting 
Board of Directors, Defendant 

Company

Minutes of the first meeting of the Board of 
Directors of Messrs. Kepong Prospecting, Limited, held 
at the Registered Office of the Company, No. 6, Ampang 
Street, (1st Floor), Ampang Street, Kuala Lumpur, on 
Saturday the 31st July, 1954, at 3.00 p.m.

Present: Mr. A.E. Schmidt (Chairman)
Mr. H.A. Marjoribanks
Mr. Lee Kok Peng
Mr. Chua Kwang Song
Mr. Chan Cheow Kiat
Mr. Gwee Yam Keng

In Attendance: Mr. Leong Kum Weng, representing the
Secretaries, Messrs. Leong & Lai Ltd., 
Kuala Lumpur

10

Chairman:

First 
Directors:

Company 1 s

It was unanimously resolved that Mr. 
A.E. Schmidt "be appointed the Chairman 
of the Board of Directors.

It was resolved to confirm the appointment 
of Mr. A.E. Schmidt, Mr. Tan Chew Seah, 
Mr. W.A. Marjoribanks, Mr. Lee Kok Peng, 
Mr, Chua Kwang Song, Mr. Chan Cheow Kiat 
and Mr. Gwee Yam Keng as the first 
Directors of the Company.

The signed copy of the Memorandum and

20

Memorandum and Articles of Association was tabled. It 
Articles ofwas resolved to adopt the same as the 
Association: Company's Memorandum and Articles of

Association.

Certificate of The Certificate of Incorporation of the 
Incorporation';. Company, dated the 2?th July 1954 was

tabled at the meeting and duly noted by
the Directors.

30

Common Seal: The Company's Seal was tabled. It was 
resolved to adopt the same as the 
Company's Common Seal, an imprint of 
which was- imprinted on these Minutes.

4SEAL)
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Registered 
Office:

It was resolved that the Regis­ 
tered Office of the Company "be 
situated at No. 6 Ampang Street, 
(1st Floor) Kuala Lumpur.

10

Commencement It was resolved that the Company 
of Business; do commence "business as from the 

date of its incorporation, the 
2?th July 1954 and close its 
accounts on the 31st day of 
December every year.

Exhibits
P.1(8) 
Minutes of 
First 
Meeting 
Board of 
Directors, 
Defendant 
Company
31st July

Company's 
Bankers:

20

It was resolved that the Chartered (Continued)
Bank, Kuala Lumpur, be appointed
the Company 1 s Bankers and that a
current account be opened with the
said Bank. It was further resolved
that the said "franking account be
operated upon generally by any one
of the three Directors, namely Mr.
A.E. Schmidt, Mr. N.A. Marjoribanks
and Mr. Chan Cheow Kiat signing in
conjunction with Mr. Leong Kum Veng,
the Company's Secretary.

It was resolved to confirm the 
appointment of Messrs. Leong & Lai, 

l-Jecretarie s; Ltd., as Secretaries to the Company, 
doing Secretarial and accounts work, 
at a fee of $150/- per month. The 
present secretarial fee fixed shall 
be subject to further increasement 
if the work of the Company be found 
voluminous in future,,

Appointment It was resolved that Messrs, Yeong 
of Auditors:, Siew Van So Co., Certified Accountants, 

Kuala Lumpur, be appointed the 
Company's Auditors at an annual fee 
of &350/- and that the Secretaries be 
authorised to notify the auditors to 
this effect.

Appointment 
of

Adoption of 
Agreement:

The copy of agreement dated the 31st 
July 1954, between Mr. Tan Chew 
Seah and Mr. A.E. Schmidt and the 
Company was tabled. It i^ras resolved 
that the same be adopted. Notice of 
the agreement has been given to Mr. 
A.E. Schmidt and he accepts it in so
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Exhibits

Minutes of
First
Meeting
Board of
Directors,
Defendant
Company
31st July
1954
(Continued)

Share

far as it relates to his dealings with 
Mr. Tan Chew Seah. It was further 
resolved that the Solicitors, Messrs. 
Lovelace & Hastings, Kuala Lumpur "be 
instructed to proceed with the stamping of 
the said agreement.

It was also resolved that the two 
Directors, Mr. A.E. Schmidt and Mr. Lee Kok 
Peng together with the Secretary, Mr. Leong 
Kum Weng he authorised to execute the 
agreement on "behalf of the Company and that 
the Common Seal of the Company be affixed 
thereto.

It was resolved that the following appli-

10

Allotments; cations for shares "be approved and that all 
the shares as applied therein be allotted:-

Number of SharesNo. Names

1. Tan Jui Song
2. Chua Kok Ohoon
3. Soo Kee
4. Tan Thye Mow
5. Tay Say Keng
6. E.G. Saw
7. Chua long Song
8. Lee Hui Kiang
9. Leong Seng Jong

10. Kwek Kwang Poey
11. Lee Kok Peng
12. Lim Kwang Seng
13. G.G.G.T.Fay

According to Clause 3 (2) of the agreement 
dated the 31st July 1954? 33,000 shares has 
now to be allotted as consideration to 
Mr. Tan Chew Seah and his nominees as 
follows:-

1,000
2,500
4,000
3,000
2,000
1,000
5,000
2,000
2,000
1,500
5,000
2,000
2,000

33,000

sharesti
t!

II

(f

ti

It

II

n
it
it
ti
n

shares

20

30



175.

Names Number of Shares Exhibits

10

30

General:

1. Tan Chew Seah
2. Patimah binti 

Haji Abdul 
Mao id

3. Ohan Oheow Kiat 
4-. G-wee Yam. Keng 
5. Chan Hian Chor

7,920 shares

330 "
8,250 »
8,250 "
8,250 "

33)000 shares

It was resolved that the appli­ 
cation for shares by Mr. Pay on 
the terms as suggested by him be 
approved, i.e, 10 cents per share 
on application and 10 cents per 
share aonthly, until the whole sum 
due on his application is fully 
paid up. The Directors would 
reserve their rights to exercise 
their powers under "forfeiture 
clause" in the Articles in case Mr. 
Pay fails to meet his obligations 
with the Company in due time.

It was resolved that application for 
4,000 shares from Mr. Chua Kwang 
Song be deferred to a later date, 
pending clarification of his 
disbursements oil behalf of the 
Company prior to its formation. 
The meeting was informed that a 
sum of about 7?300/- was paid as 
"out-of-pocket" by Mr. Chua Kwang 
Song on behalf of the Company.

(a) Future Applicants for shares;

Mr, Lee Kok Peng asked the Chair­ 
man, as to what would be the 
position of the original applicatns 
for shares in comparison with future 
applicants. The Chairman in reply 
assured Mr« Lee and the other 
Directors that future applicants 
might have to pay a premium on their 
shares, if prospecting of the 
property now in progress proves

P.1(8)
Minutes of
Pirst
Meeting
Board of
Directors,
Defendant
Company
31st July
1954
(Continued)
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Exhibits
P.I.(8) 
Minutes of 
First 
Meeting 
Board of 
Directors, 
Defendant 
Company
31st July
1954-
( Continued)

extremely favourable, as Clause 8 and 9 of 
the Articles of Association covers this 
point.

00 Chairman's report of the progress of 
the Company.

The Chairman reported that one of the 
conditions attached to our Prospecting 
Permit was that, if the permit holder has 
not put in any work after three months from 
the date of the issue of the Permit, the 10 
Government might cancel the Permit. During 
the month of February, Mr. Fay was engaged 
as Security Officer and Field Supervisor 
at a salary of $800/- per month. Mr. 
Fay's first duty was to have a batch of 
men trained as Special Constables to be 
stationed on the border of the Company's 
property, in order to fulfil part of the 
requirements to keep out Permit "Alive" 
and also to comply with requirements imposed 20 
on us by the Police under the Emergency 
Regulations, as the area was supposed to 
be bandit infested. The cost of the 
training of the Special Constables together 
with Mr. Fay's salary from February to 
June had been a costly affair, amounting 
to some 010,000/- this has to be taken 
as a dead loss and which was inevitable.

The first application for shares was 
received on the 24-th April 1954-. 30

Mr. Leong. Kum Weng of Messrs. Leong 
& Lai, Ltd., was interviewed on the 25th 
June 1954, in the course of which, the 
Chairman, on behalf of the other two 
Trustees agreed to appoint Mr. Leong to 
carry on the Secretarial, and accounts 
work of the Company at a fee of #150/- 
per month with effect from 1st July 1954-, 
and one of Mr. Leong's first duties was 
to get the Company incorporated. In this 4-0 
connection, we would say that Mr. Leong 
had done a splendid job, in that the 
Company was now registered and duly 
incorporated on the 2?th July 1954-. Field 
work was started on the 5th July 1954-. 
Several old pits were located, some of
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these pits reputed to "be very rich. jgbdailpits 
in iron ore, are reported to be p /„>. 
outside the area covered by our £. "i ' ~ 
Permit. It is now proposed to 1. ^es o± 
submit an application for a M t 
Prospecting Licence to cover this ;ree ^n& 
area also. There is a lot of soaro. 01 
difference between a Prospecting iJirectors, 
Licence and a Prospecting Permit, -ueienaan-c 

10 because the former gives the right ^o^pany
to the prospectors to select an 31st July
area for the issue of Mining Lease 1954-
fron the Government after completion (Continued)
of prospecting, whereas in the case
of a Prospecting Permit, this would'nt
be so.

(c) Handing ove_r of duties by the 
Trustees to the dompany

The Chairman next informed the
20 meeting that prior to the formation

of the Company, all responsibilities 
of the business rested on the 
shoulders of the Trustees, now that 
the Company is duly incorporated it 
was time that the duties usually 
handled by the Trustees be now 
handed back to the Company. Mr. Lee 
Kok Peng, on behalf of the Directors, 
thanked the Trustees for the hard 

30 work they had done in the past and
proposed that the Trustees should hand 
over the affairs back to the Company. 
Mr. Gwee Yam Keng seconded and the 
notion carried unanimously.

(d) Insurance.

It was resolved that Mr. Chan Cheow 
Eiat be authorised to have the 
following insurance policies fixed 
up with a reputable firm-on behalf 

40 of the Company:-

(1) A Personal Accident Policy, 
with R. & C.G. cover in 
favour of Mr. Fay for 010,OOO/-.
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(2) Workmen Compensation Insurance 
covering all the field workers 
according to the present rate of 
wages paid.

(e) Motor Gar S. 626?

It was resolved, that the above motor car 
be transferred to the name of the Company 
and that the Secretaries be authorised to 
have this Transfer carried into effect.

(f) Purchase of Typewriter. 10

It was resolved that a secondhand type­ 
writer at a cost not exceeding #200/- 
be purchased for Mr. Fay's use.

(g) Purchase of Refrigerator.

It was resolved that a secondhand 
Electrolux Regrigerator at a cost not 
exceeding $400/- be purchased for Mr. Fay's 
use, as this was considered an essential 
item.

(h) Publicity. 20

The Meeting also agreed that the 
Chairman be authorised to do some publicity 
on behalf of the Company, by sending an 
article to the Straits Times or any paper.

(i) Circulation of Memorandum & Articles.

It was resolved that a copy of the 
Memorandum and Articles be sent out to 
every shareholder with the notice of 
allotment.

(j) Solicitor's retainer fees. 30

It was resolved that a Retainer fee of 
$50/- p.m. be paid to the Company's 
Solicitors, Messrs. Lovelace & Hastings, 
Kuala Lumpur, with effect from 1st 
July
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There being no further 
"business, the meeting 
terminated at 5.55 p.n. with 
a vote of thanks to the Chair,

(Sgd) Leong Kum Weng (Sgd) A.E. Schtnidt 

Secretary Chairman

Exhibits
P.I. (8) 
Minutes of 
First 
Meeting 
Board of 
Directors, 
Defendant 
Company
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P»l(9) Minutes of Seventh Meeting of 
'Spard of Directors v Defendant Company

Minutes of the Seventh meeting of the Board of 
10 Directors of Kepong Prospecting Limited,

held at the Registered Office of the Company, 
No. 6, Ampang Street, (First Floor), Kuala 
Lumpur, on Monday, the 26th day of September 
1955 at 4-.00 p.m.

Present: Mr. A.E. Schmidt (Chairman)
Mr. Chua Kwang Song
Mr. Chan Cheow Kiat
Mr. Gwee Yam Keng
Mr. IT.A. Marjoribanks

20 In Attendance,;

Mr. Leong Kum Veng, representing 
Messrs. Leong & Lai, Limited, Kuala Lumpur, 
Secretaries of the Company.

Minutes;

The minutes of the Board Meeting
held on the 28th July 1955, having been circulated, 
were taken as read and were confirmed.

Minutes of
Seventh
Meeting of
Board of
Directors,
Defendant
Company
26th September 
1955

Matters arising;

30

Share allotments:

It was resolved that the following 
allotment for shares be approved:-



180.

Exhibits
P.K9)
Minutes of
Seventh
Meeting of
Board of
Directors,
Defendant
Company
26th 
September
1955 
(Continued)

Dr. T. Markandu 
Mr. Chua Keng San

500 shares 
1,096 "

1,596 shares

In pursuance of clause 3(2) of an agreement dated 
31st July 1954 between the Company and Mr. Tan Chew 
Seah, it was resolved that Mr. Tan Chew Seah and or 
his nominees be allotted further shares to be 
credited as fully paid as follows:

Mr. Tan Chew Seah 
Mr. Gwee Yan Keng 
Mr. Chan Cheow Kiat 
Mr. Chan Hian Chor 
Madam Fatimah binti 
Haji Abdul Majeed

395 shares
395
395
395
16 "

10

1,596 shares

G orre spondenc e;

(1) Mr. Moo Kwee Fatt

It was resolved that the Company do renew the 
application for the 3,000 acres at Gemas after 
receiving from Mr. Moo Kwee Fatt the $5,000/- he has 20 
offered.

It was further resolved that on receipt of 
confirmation of the offer from Mr. Moo Kwee Fatt and 
his payment of $10,000/- as deposit to the Company, 
his offer fcr boring the 10,000 acres at Serempang be 
accepted by the Company.

(2) Mr. H.A. Mar.loribanks

It was resolved that the appointment of Mr. D.G. 
Ironside as proxy for and on behalf of Mr. Marjoribanks 
between 1st October. 1955 and 31st December 1955 "be 30 
approved.

(3) Supplementary agreement

It was resolved that the supplementary agreement 
as tabled with regard to payment of the 1% tribute to 
Mr. A.E. Schmidt be approved and executed.
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(4-) Langkap agreement

Finance:

Ore Sales Contract:

General:

Meeting terminated at 6.15 P.O.. with a 
vote of thanks to the Chair.

ExblMts
P.1(9) 
Minutes of 
Seventh 
Meeting of 
Board of
irectors, 

Defendant 
Company
26th 
September
1955 
(Continued)

P.1(10) Minutes of Eighth Meeting of 
B"oard of j)irectors. Defendant Company

.Minutes of the Eighth meeting of the 
10 Board of Directors of the Kepong Prospecting 

Ltd., held at the Registered Office of the 
Company, No. 6, Ampang Street (1st Floor) 
Kuala Lumpur, on Thursday, the 1st March, 
1956 at 5.00 p.m. at the request of Mr. Chua 
Kwang Song and Mr. Chan Cheow Kiat, duly 
called "by the Chairman.

P. 1(10)
Minutes of 
Eighth Meeting 
of Board of 
Directors, 
Defendant 
Company.
1st March 1956

Present: Mr. A.E. Schmidt (Chairman)
Mr. Chua Kwong Song
Mr. Chan Cheow Kiat

20 Mr. Gwee Yam Keng
Mr. N.A. Marjoribanks
Mr. Chua Keng San
Mr. Tan Chew Seah

In Attendance:_

Mr. Leong Pak Seong representing
Messrs. Leong & Lai Ltd., Kuala Lumpur, Secretaries 
of the Company and Mr. Lim Ngian Cher "by invitation,

Mr._ Mar,1 orrbanks.:

The Chairman and the Directors welcomed
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Mr. N.A. Marjoribanks back to the Board from 
England.

Minutes:

The minutes of the Board Meeting held on the 
26th September 1955» were read and confirmed.

Matters Arising:

Universe Enterprise,.,

Correspondence:

Finance:

After some discussion, the meeting adjourned 10 
at 7-4-5 p.m. and resumed at the same place at 10.15 
a.m. on the next day.

Mr. A.E. Schmidt informed the meeting that he 
will accept one per cent tribute on the F.O.B. price 
of the ore less export duty and the barge contract 
rate in settlement of the Company's obligation under 
the agreement between him and the Company dated the 
26th December 1955.

Allotment,:,

General:

It was resolved that the Company shall now 
proceed with mining operations.

It was resolved that the Next Board Meeting 
to be held at noon, the llth March, 1956.

The Meeting terminated at 11.35 a.m. with 
a vote of thanks to the Chairman.

Chairman

20
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P. 1(11) Minutes of Ninth Meeting of 
Board of Directors j frVfendaqt? 'Conpcaiy

Minutes of the Ninth. Meeting of the Board of 
Directors of the Kepong Prospecting Ltd., held 
at the Registered Office, No. 6 Aripang Street, 
(1st floor), Kuala Lumpur, on Sunday, the llth 
March, 1956 at 12 noon.

Present: Mr. A.E, Schnidt (Chairnan)
Mr. F.Ao Marjoribanks

10 Mr. Chua Kwang Song
Mr. Gwee Yam Keng
Mr. Chan Gheow Kiat
Mr. Ghua Keng San
Mr. Tan Chew Seah

In Attendance,'

Mr. Leong Kun Weng, representing the 
Secretaries of the Company, Messrs. Leong & Lai 
Ltd., Kuala Lunpur.

Mr. Lin Ngian Gher attended the 
20 meeting "by invitation.

Minutes;

The minutes of the Board Meeting held 
on the 1st., March 1956 were read and confirmed.

Rul e s ( Financ e ),;_

Exhibits
P.1(11) 
Minutes of 
Ninth Meeting 
of Board of 
Directors, 
Defendant 
Company
llth March 195*

Share, Transfer:

Allotment s:

Budget;

Printing of New Share Certificates;



Finance^.

Minutes of Tlie Cnai:cna:!:i informed the meeting that the 
Ninth'Meeting; ?U(3-6e"k which had just been discussed and approved, 
of Board of ^ wa? ot>vious that the Company was urgently in 
Directors ' need Of funds to carry on, and to find the necessary 
Defendant' money, the Company would have to wait for new 
Comrian.v applications for shares, or to obtain a loan from

^ someone, or raise money by the issue of debentures, 
llth March The Chairman asked the meeting as to how the money 
1956 could be found so that the Company could carry on. 10 
(Continued)

Mr. Chua Keng Sam asked the Chairman for details 
in respect of:-

(a) Existing liabilities of the Company.
(b) Company's commitments in respect of 

its monthly salaries etc.

The Chairman in reply stated that from a rough 
estimate, the liabilities of the Company at date are:-

(a) Salary due to Managing
Director 07,000.00 
Mr. Gwee Yam Keng 400.00 20 
Secretarial Fees 1,400.00 
Lovelace & Hastings 2,000.00

$0,800.00

(b) Monthly Salaries etc:-

Managing Director # 1,000.00
Gwee Tarn Keng 400.00
Secretarial Fees 400.00
Lovelace & Hastings 50.00
Abu Bakar 40.00
Teh Siang Par 250.00 30
Leow Poh Hua 200.00

2,340.00

Mr. Chua Keng Sam informed the meeting that from 
the Chairman's report,.it appeared that the Company's 
funds were being absorbed in meeting its monthly 
re-current expenditure, such as overhead expenses 
and he further stated that as the Company had not 
yet attained a productive stage, he would sought
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10

20

the opinion of meeting regarding the following 
suggestions:-

(1) That in. respect of the outstanding 
liabilities"of over #10,000/- (due 
under (a) above) whether it would be 
possible to allot shares to the 
respective parties to clear up those 
debts, and

(2) That souetiling be done to reduce the
monthly overhead expenses for the tine 
being.

Exhibits
P.l(ll) 
Minutes of 
Ninth Meeting 
of Board of 
Directors, 
Defendant 
Coopany
llth March
1956
(Continued)

The Chairnan inforned the meeting that 
as a comparison, he would quote an instance 
in the case of the iron nine at Ipolu This 
concern had to meet overhead expenses such 
as salaries etc. of about #15,000/- per month, 
for over four nonths while waiting for the issue 
of their Mining Lease. So conparatively, our 
present overhead expenses of about $2,000/- per 
month could beconsidered reasonable and negligible, 
As to the question of allotting shares to the 
various parties in order to square up their debts, 
he personally, would have agreed to Mr. Chua's 
proposal, had it been made to him 3 or 4 months 
ago, but as he had now incurred those expenses, 
he was of the opinion that he was not in a 
position to agree to Mr* Ghua's suggestions. 
As regards Mr. Chua's suggestions that all 
wages should cease he asked what was to become 
of the employees. Were they to be asked to wait 
on without pay or to go and find work elsewhere. 
Personally, he would not object to his salary 
being stopped for the time being, but he wished 
to suggest that the #L,000/- per month should 
be paid to him either as an advance or a loan, 
so that he would be able to meet his own 
financial commitments monthly.

There being no further business, the 
meeting terminated at 2.00 p.m. with a vote of 
thanks to the Chair.

Chairman.
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P.I. (12) Minutes of Twelfth Meeting of 
Board of Director s ,_ Def endant Gonpany^

EEPOHG PROSPECTING LIMITED

Minutes of the Twelfth Meeting of the Board of 
Directors of Kepong Prospecting Ltd., held at the 
Registered Office, No, 6, Ampang Street, (First Floor) 
Kuala Lumpur, on Saturday the 4th August 1956 at 11.00 
a.m.

Present: Mr. A.E. Schmidt (Chairman) 
Mr. N.A. Marjoribanks 
Mr. Chua Kwang Song 
Mr. Tan Chew Seah 
Mr. Chan Cheow Kiat 
Mr. Gwee Yam Keng

Mr. S.K. Jagetheesan attended the adjournment 
session of the meeting by invitation.

In Attendance;

Mr. Leong Eum Weng, representing Messrs. Leong & 
Lai Ltd., Kuala Lumpur, Secretaries of the Company.

Minutes:

The minutes of the previous Board Meeting held on 
the 18th July 1956 having been circulated, were taken 
as read and confirmed by the Chairman.

Matters Arising:,

10

20

Correspondence:

Field Report;

Complaint by Mr. Tan Chew Seah;



187.

Finance Committee:

Adjournment of Meeting;;

On the proposal of Mr. N.A. Marjoribanks, 
seconded "by Mr. AeE0 Schraidt it was resolved 
that the meeting "be adjourned at 1.00 p.m.

The Chairman declared that the meeting 
be adjourned accordingly.

Invitation of Etc. S,K. Jagatheejsan to the 
MeetingT"

10 On the proposal of Mr. A.B. Schmidt and 
seconded "by Mr. N.A. Marjoribanks, it was 
resolved that Mr. S.K. Jagatheesan be invited to 
the meeting.

MJC ?J S,,,!£.. Jagatheesan:

On "being invited to the meeting, Mr. S.K. 
Jagatheesan addressed the meeting, and stated 
that prior to getting together knowing each other, 
there was certain to "be some apprehension. He 
further stated that he had learnt that this

20 Company had had negotiations with some Japanese 
firms about finance. Coming to the question of 
the applications from himself and his associates 
for a "block of 700,000 shares, it was their 
opinion that this would "be the minimum requirements 
for putting the Company on its own footing. The 
conservative estimate which they had in mind 
was arrived at from their practical experience as 
miners and also date collected from some other 
sourcesa The reasons for their attaching the

30 conditions to their applications were:

(i) insufficient mutual acquaintance 
"between the parties;

(ii) inadvisability of putting in capital 
to any concern, unless it was 
certain that the Company had not 
made any major commitments detrimental 
to the interests of the Company.

Exhibits
P.I.(12) 
Minutes of 
Twelfth 
Meeting of 
Board of 
Directors, 
Defendant 
Company 
4-th August, 
1956 
(Continued)
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In order to allay any fear or suspicion that 
the directors might have as to their intentions, 
they could give the following assurances:-

(i) that neither he himself nor any of his
associates was out to exploit the Company 
for his or their own benefit and interests;

(ii) that all transactions and matters done on 
"behalf of the Company in future would 
"be done satisfactorily for the interests 
and "benefit of all concerned.

Mr. Schmidt informed the meeting that the Company 
had not made any major commitments, except that the 
Company might have to pay a deposit for the acquisition 
of 6xlO-ton diesel lorries. The Company had worked 
out certain schemes with estimates etc. to get the 
mine in production in the course of three months. In 
the case of other companies incurring heavy initial 
outlay, he was of the opinion that in most of the cases 
it was due to lack of technical knowledge. As regards 
this Company, no one could predict how much capital 
was actually required to get it started, though some 
estimates had been made in the past. He further 
stressed the point that there was no necessity of 
issuing all the shares in the Company's authorised 
capital at the present time.

Mr. Chua Kwang Song enquired whether Mr. 
Jagatheesan was aware:-

10

20

Ci)

(ii)

that the Company had an existing agreement 
thereby it had to pay 1% tribute to a 
certain party on the gross sale of its
ore:

whether he and his associates were 
prepared to reduce their original appli­ 
cation for 700,000 shares, and

(iii) how they were going to exercise future 
control over the Company.

Mr. Gwee Yam Keng raised the question as 
to whether Mr. Jagatheesan and his associates were 
prepared to pay any premium on shares, knowing that 
the original shareholders of the Company had put in 
their money on prospecting, when it was considered 
a gamble.
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Dealing with, the subject about shares, 
Mr. A.E. Schraidt stated that any future issue 
of shares would "be offered to existing share­ 
holders in accordance with the Articles of the 
Company.

In reply to the above queries raised, 
Mr. Jagatheesan on behalf of himself and 
his associates informed the meeting:-

(i) that he and his associates were 
10 aware of the existing arrangement of

1% tribute;

(ii) that if the Company could eventually 
allot from 40 to 50% of their 
original applications, the matter 
would "be considered;

(iii) that he and his associates had no
intention of taking over control of 
the Company for their own benefit 
and it was their intention to carry 

20 on according to the policy as laid
down by the present Board of Directors,

(iv) As to premium for shares, they were 
not prepared to consider any such 
suggestions.

Mr. Chua Kwong Song proposed that an 
application for 300,000 shares at $!/- be 
accepted.

Mr. Jagatheesan then pointed out the 
difficulty he would have allocating these among 

30 his associates because of the awkward ratio 
betvreen 300,000 and 700,000.

The Secretary then suggested a compromise 
at 45% of the 700,000.,

On the proposal of Mr. N,A. Marjoribanks, 
seconded by Mr. A.E. Schmidt, it was received 
that a total of 315,000 shares be made available 
for allotment at par to Mr. Jagatheesan and 
his associates not exceeding nine persons in all.

It was further resolved that Mr. Jagatheesan

Exhibits
P.I.(12)
Minutes of
Twelfth
Meeting of
Board of
Directors,
Defendant
Company
4th August,
1956
(Continued)
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"be invited to attend any future Board meetings that 
might "be held before the proposed Extraordinary 
General Meeting.

The Chairman pointed out that there was 
no way in which he could "be allowed to vote at such 
meetings "but noted that it was evidently the intention 
of the Board that his views should be heard,

28 Share Applications for 233,300 shares:

Share Allotments:

It was unanimously resolved that the following 
share allotments be approved:-

10

To Mr. S.K. Jagatheesan and his 
Associates not exceeding 9 
persons in all

To Mr. Leong Kum Weng 

General:

315,000 shares 

796 shares

There being no further business, the meeting 
terminated at 1.50 p.m. with a vote of thanks to the 
Chairman.

Secretaries Chairman. 20
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P,l.(l?) Minutes of Fourteenth Meeting Exhibits 
oj ̂ Boara oT Directors, Defendant Company p -\(-\-z\

KEPQHG PROSPECTING LIMITED Fourteenth

MIFUTES of the Fourteenth Meeting of the Board
of Directors of Kepong Prospecting Ltd. , held
at the Registered Office, No. 6, Ampang Street,
(First floor), Kuala Lumpur, on Wednesday, n
the 5th September 1956 at 2.40 p.m. sSpt ember

Present;
10 Mr. A.E. Schmidt (Chairman)

Mr. N.A. Marooribanks 
Mr. Ch'ng Kee Huat 
Mr. Tsang Tak Chuen 
Mr. S.K. Jagatheesan

In Attendanoe;

Mr. Leong Kum Weng, representing 
Messrs. Leong & Lai Ltd., Kuala Lumpur, 
Secretaries of the Company.

Minutes:

20 The minutes of the previous Board
Meeting held on the 21st August 1956 having been 
circulated, were taken as read and were confirmed.

Matters Arising:

Corre spondence^

(8) Applications re post of Resident Engineer

The Chairman informed the meeting that in 
response to the Company's advertisement 
in the local papers for a Resident Engi­ 
neer, 23 applications were received and 

30 tabled at the meeting. After discussion,
it was resolved that the Managing 
Director be authorised to engage one 
for the post whom he deemed fit from 
among the applicants.
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(9) Appointment of Chief Engineer

Mr. S.K. Jagatheesan informed the meeting 
that since the mine would be in active 
operation in the near future, he proposed 
that Mr. Schmidt be appointed the Company's 
Chief Engineer, as he was the most suitable 
man for the post. If Mr* Schmidt accepted 
the appointment, a Resident Engineer 
acceptable to the Chief Engineer would be 
appointed at the mine site to assist him 1C 
in carrying out his instructions for all 
works at the mine. In reply Mr. Schmidt 
thanked Mr. Jagatheesan for his proposal 
and stated that for various reasons, he 
was unable to accept this appointment which 
had once been offered to him in the past, 
one of the reasons being that he could not 
be an executive at the mine, but he could 
only act in an advisory capacity. Mr. 
Schmidt further stated that regarding the 20 
applicants for the post of Resident Engineer 
he was going to interview, it would be a 
good idea if the prospective candidate 
be invited to a future Board Meeting to 
introduce himself to the Directors, so that 
each of the Directors could judge for 
himself the man they would like to engage. 
Mr. MarQoribanks suggested that the 
proposed Resident Engineer might be engaged 
on probation. After discussion, it was JO 
unanimously resolved that Mr. A.E. Schmidt's 
appointment be changed to Chief Engineer 
at a salary of $2,000/- per month with 
effect from 10.9«56 on condition that he 
would have the services of a resident 
engineer to assist him at the mine site.

Report of Mr. Chan Cheow Kiat

ITo report was received.

General:

There being no further business, the meeting 
terminated at 5.10 p.m. with a vote of thanks to 
the Chair.
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P.I.(140 Minutes of Fifteenth Meeting 
of Board of Directors, Defendant Company

KEPONG PROSPECTING LIMITED

Minutes of the Fifteenth Meeting of the Board 
of Directors of Kepong Prospecting Ltd., held 
at the Registered Office, No.6, Ampang 
Street, (1st floor), Kuala Lumpur, on Monday, 
the 1st October 1956 at 2,30 p.m.

Pre sent:
Mr. A.E. Schmidt (Chairman at 

commencement of meeting)
Mr. T.C. Tsang (Chairman towards 

termination of Meeting)
Mr. N.A. Marjoribanks
Mr, Ch'ng Kee Huat
Mr. S.K. Jagatheesan

Leave of Absence;

Leave of absence was granted to Mr. L.A.J. 
Smith.

20 In attendancei:_

Mr, Leong Kum Weng, representing Messrs. 
Leong & Lai Limited, Secretaries.

Minutes:

The minutes of the previous Board Meeting 
held on the 5th September 1956 having been 
circulated, were taken as read, and with some 
minor amendments, were confirmed.

Matters Arising:

Correspondence:

Exhibits
P.I.(14) 
Minutes of 
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30 Appointment of Managing Director & Chairman of the 
Board:

With regard to the appointment of the
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Chairman of the Board of Directors, Mr. A.E. Schmidt 
resigned the post of Chairman of the Board in favour 
of Mr. Isang Tak Chuen. On the proposal of Mr. 
Maraoribanks, seconded "by Mr. Ch'ng Kee Huat, it was 
unanimously resolved that Mr. Tsang Tak Chuen "be 
appointed the Chairman of the Board.

At this juncture of the meeting, upon assuming 
the duties of the Chairman of the Board, Mr. Tsang 
took the Chair and the meeting proceeded. Proposed "by 
Mr. Tsang and seconded by Mr. S.K. Jagatheesan, it was 10 
unanimously resolved that a vote of thanks to Mr. 
A.E. Schmidt be recorded in the minutes for his past 
energetic services rendered throughout his tenure of 
office as Chairman of the Board since the inception of 
the Company.

It was resolved that no action was to be taken 
in respect of the existing appointment of the 
Managing Director,

New Budget:

There being no further business, the meeting 
terminated at 4.5? p.m. with a vote of thanks to the 
Chair.

20
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P.I.(13) jMinutes of Extraordinary General 
^getinpT of S_hareholders of Defendant 

OompanyT

KEPOHG PROSPECTING LIMITED

Minutes of the Escbraordinary General Meeting of 
shareholders of Kepong Prospecting Limited held 
at the Registered Office, 79 Ampang Road, Kuala 
Lumpur on Sunday 19th May, 1957 at 11.00 a.m.

Exhibit s
P.
Minutes of 
Extraordinary 
General Meeting 
of Shareholder; 
of Defendant 
Company. 
19th May 1957

PRESENT:

10

20

Mr. Chua Kwang Song (Chairman)
Mr. A.E. Schmidt
Mr. Chua Keng Sam
Mr. Gwee Yam Keng
Mr. 2?an Chew Seali
Mra Lee Kok Peng
Mr. Lim Ngian Cher
Mr. LahKbir Singh
Mr. Chua Yong Song
Mr. Lee Hui Kiang
Mr. Goh Siew Chiang
Mr. Lee Eng Lam

PROXIES:

Resolution la:

Re splut ipn_ga_;,

Mr. Schmidt obtained permission to leave 
the meeting at this stage.

Resolution,^ '

Resolution. 4- (i):

Resolution 4(ii)_:
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Exhibits Resolution 4- (iii);

Minutes of
Extraordinary
General Meeting
of Shareholders
of Defendant
Company
19th May 1957
(Continued)

Letter - 
Plaintiff 
to Second 
Third Party 
13th April 
1959

Resolution 5?

Resolution 6;

"That Mr. A.E. Schmidt be removed from his 
office as Managing Director of the Company and that 
such persons "be appointed Managing Director until 
the 31st December 1957 > unless removed from office 
before that date by a Resolution of a General 
Meeting of the Company as the meeting may see fit to 
appoint" was proposed by Mr. Lee Kok Peng, seconded 
by Mr. Lim Ngian Cher and carried unanimously with 
Mr. Lim Ngian Cher and carried unanimously with Mr. 
Lakhbir Singh abstaining from voting.

Two names for Managing Director were proposed 
namely Mr. Chua Kwang Song and Mr. Lee Kok Peng. The 
latter declined to stand and there being no other 
nominations Mr. Chua Kwang Song was duly elected.

The meeting terminated at 1.22 p.m. with a 
vote of thanks to the Chair proposed by Mr. Lee Kok 
Peng.

Kuala Lumpur. 
25th May, 1957.

10

20

P.I.(16) Letter -Plaintiff to Second 
Third PaFEy

COPY
13th April, 1959- 
A.R. REGISTERED

Tsang Tok Chuan, Esq.,
Kepong Mines Ltd.,
2nd Floor Sze Hoi Tong Bank Bldg.,
SINGAPORE 1.
Dear Mr. Tsang.

Would you please let me know why, you have not 
paid my ~L% commission on the ore which has been

30
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shipped from Bukit Kepong, also what your 
intentions are in the matter.

(2) It is getting very embarrassing "because 
everyone seems to have "been told that the 
payments are due and it is not at all convincing 
when I simply say that I have not received them, 
without being able to give any explanation.

(3) I hope you will reply to this letter as 
soon as possible "because I am "being forced 

desperate situation,.

Exhibits
P.I.(16) 
Letter - 
Plaintiff 
to Second 
Third Party 
13th April
1959 
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into a

Yours sincerely, 
Sd: A.E.S.

P. 1(17). Letter, Secretaries, Kepong Mines 
LtcU to Plaintiff

KEPONG MIKES LIMITED 
2nd Floor Sze Hai Tong Bank Big 

SINGAPOPuE 
P.Oo Box No. 808.

P.1U7) 
Letter, 
Secretaries, 
Kepong Mines 
Ltd. to 
Plaintiff.

MUAR OPPICE 
No.4, Jalan Junid, 
Muar, Johore (Malaya) 
P.O. Box No. 18.

KEPONG OPPICE 
Kampong Bukit Kepong, 
Muar District, 
Johore

Singapore.
20th April, 1959.

Mr. A.E. Schmidt, 
Chan Wing Building, 
KUALA LUMPUR
Dear Sir,

Vith reference to your letter dated IJth 
30 April, 1959 addressed to our Managing Director Mr. 

Tsang, we shall be glad if you will be kind 
enough to send us a photostat copy of the 
agreement dated 31st July, 1954- between Mr. Tan 
Chew Seah and Kepong Prospecting Company Limited, 
as payment of commission to you will only be 
considered after perusal of the original agreement.

Yours faithfully, 
Por Kepong Mines Ltd., Sd: ?

Secretaries. 
4O C.C. Mr, S.K. Jagatheesan, Ipoh Perak.



iga
Exhibits

Letter -
Plaintiff
to
Defendant
Company
30th April
1959

P.1(18) Plaintiff to Defendant Company

30th April, 1959.

M/S Kepong Prospecting Ltd., 
79» Ampang Road, 
Kuala Lumpur.

WITHOUT PREJUDICE

Dear Sirs,

With reference to our Agreement dated 26th 
Sept 1955 would you please remit the amounts due 
and overdue as provided in Clause 1 of the Agreement. 10

(2) I estimate the total now due at $ll,700/-«, 
If you do not agree this figure please let me have 
your reasons in detail. In any case please do not 
let any such uncertainty delay the payment of the 
undisputed amount. The matter's now serious.

(3) .It was no doubt expected when the High Court
order was made on 27th March 1957 that Kepong Mines
Ltd., would pay me direct as each shipment was
cleared. But they have elected not to do this.
It therefore becomes necessary for you to pay and 20
claim from them under the indemnity given in para.
10 of the Order.

Yours faithfully, 

Sd. A.E. Schmidt.
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P. 1(19) Letter, Secretaries Defendant Exhibits 
' fr° Keponp; Mine s Ltd, p

KEPONG PROSPECTING LIMITED, Secretaries
12th May, 1959 « Defendant 

KPL/8 Company to
Kepong Mines

Kepong Mines Ltd. , Ltd. 
P.O. Box 808, 12th May 1954- 
Singapore 1.

Gentlemen, 

10 1% Tribute to Mr. A.E. Schmidt

We enclose a copy of a letter from Mr. A.E. 
Schmidt together with a copy of the Agreement with 
Mr. Tan Chew Seah for your attention.

Under Clause 10 of the Court Order dated 
27th March 1957-

"the agreement "between Kepong Prospecting 
Limited and Tan Chew Seah dated the 31st 
day of July 1954 whereby ~L% of the value 
of all ore sold from the mining land is to 

20 be paid by the Company to Mr. A.E. Schmidt 
shall be taken over by the Respondents 
numbered 1 to 7 and 9 but not 8 or their 
nominees and the Respondents number 1 to 7 
and 9 but not 8 shall indemnify Kepong 
Prospecting Limited against all claims which 
may be made against Kepong Prospecting 
Limited thereunder."

We trust you will respond to Mr. A.E. Schmidt's 
request accordingly. Should any action be 

30 instigated against the Company as a result of
your failure to comply with Clause 10 of the Court 
Order we shall have no alternative but to join you 
as a party to the suit.

Yours faithfully, 
KEPONG PROSPECTING LTD., Sd: ?

Secretaries.
Your ref: SS/AR/12688/56
Bannon & Bailey, P.O. Box 80, Kuala Lumpur.
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Exhibits
P.1(19)
Letter,
Secretaries,
Defendant
Company to
Kepong Mines
Ltd.
12th May 1954
(Continued)

P.1(20) 
Letter, 
Plaintiff to 
Defendant 
Company 
18th May 1959

Mr. Chua Kwang Song, 
04-275 Bukit Bahru, 
Malacca.

Mr. A.E. Sehmidt, 
Chan Wing Building, 
Kuala Lumpur.

P. 1(20) Letter Plaintiff to Defendant

18th May, 1959-

M/s Kepong Prospecting Ltd. , 10 
79 » Ampang Road, 
Kuala Lumpur.

Dear Sirs,

I wrote to you on 30. 4-. 59 regarding the payments 
overdue under our Agreement dated 26.9. 55- I have 
had no reply but only a copy of your letter to Kepong 
Mines Ltd., dated 12.5.59- Am I to understand from 
the letter that you do not intend to honour the 
Agreement but invite me to recover by action in Court?

(2) 12 that is your intention you are proposing a 20 
useless waste of the Company's funds and as a 
shareholder I hereby make the strongest possible 
protest.

(3) Please let me know at your earliest 
convenience.

Yours faithfully, 

Sd. A.E. Schmidt

cc. Bannon & Bailey.
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P.1C21) Letter - Plaintiff to Managing 
Director, Kepong Mines Ltd,'

23rd May, 1959.

Q?he Managing Director,
Kepong liines Ltd 0 ,
2nd Floor, Sze Hai Tong Bank Bldg.,
Philip Street,
Singapore 1.

Regi st ered

Exhibits
P.1(21)
Letter,
Plaintiff to
Managing
Director
Kepong Mines
Ltd.
23rd May 1959

10 Dear Mr. Tsang,

20

Could you please let me know the position 
regarding the commission payable to me on the 
ore shipped from Bukit Kepong. It must "be about 
six weeks since you told me in Muar that you 
would treat the matter as urgent.

(2) I have enquired of Kepong Prospecting 
Ltd., and they seem to hint that I am expected 
to begin a court case on the matter„ That I 
certainly do not want to do and, in fact, I 
cannot see any necessity for it in view of your 
intentions expressed from time to time.

Yours faithfully, 
Sd. A.E. Schmidt.



Exhibits
P.1(22)
Letter,
Plaintiff to
Second Third
Party
2nd June 1959

202.

P. 1(22) Letter - Plaintiff to .Second
Party

2nd June, 1959

Tsang Tok Chuen, Esq..,
Kepong Mines Ltd,,,
2nd Floor, Sze Hai long Bank Bldg.,
Philip Street,
Singapore !«,

Commission

Dear Mr. Tsang,

I have not had a reply to my letter of 23rd 
May, 1959 so I assume that the message brought by 
Tan Chew Seah is intended to serve as such.

(2) But I could not understand the message. After 
a long conversation I came to the conclusion that 
he did not understand it himself. He was referring 
to "documents" without knowing what they were and 
was obviously confused between "per cent" and "cents 
per" .

(3) I only gleaned that if I don't agree to your 
terms you will seek to cause delay by manoeuvres in 
Court.

10

20

This is the first intimation that you contemplate 
litigation on the matter. Hitherto, on the contrary, 
you have said that you took over the obligation to 
me because otherwise you believed Chua Keng Sum would 
not honour our agreement without litigation.

(5) Since you apparently have "terms" in mind 
would you please let me know what they are.

Tours faithfully, 30

Sd: A.E. Schmidt.
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P.l(23) Letter -• Plaintiff to Defendant Exhibits
P.l(23) 

4th June, 1959 g^?iff to
M/s Kepong Prospecting Ltd., Defendant 
79, Ampang Road, ' 
Kuala Lumpur.

Dear Sirs,

Please let me nave a reply to ray letter 
dated 30th April, 1959 and 18th May 1959, 

10 together with a statement of the amount now
owing under our agreement referred to therein.

Yours faithfully, 

Sd: A.E. Schmidt. 

cc. Bannon & Bailey.

P. 1(24) Letter - Secretaries. Kepong P. 1(24) 
Mines Ltd, to Plaintiff Letter -

KEPONG MINES LIMITED, Kepong Mines 
Singapore. Ltd. to
o^ T, 1T, rt TQCQ Plaintiff 9th June, 1959. 9th Jtine

20 Mr. A.E. Schmidt,
Chan Wing Building, 
Zuala Lumpur.

Dear Sirs,

We acknowledge receipt of your three letters 
dated 2?th April, 1959, 23rd May, 1959 and 2nd 
June, 1959 respectively addressed to our 
Managing Director.

In our letter dated 20th April, 1959 we 
have requested you to send us a photostat copy 

30 of the original agreement dated 31st July, 
1954 between Mr. Tan Chew Seah and Kepong 
Prospecting Co., Ltd. Kindly treat this matter 
as urgent, as we must peruse the photostat copy



Exhibits
P.1(24) 
Letter - 
Secretaries, 
Kepong Mines 
Ltd. to 
Plaintiff 
9th June 1959 
(Continued)

204. 

of agreement before payment of commission.

lours faithfully, 
For Kepong Mines Ltd., 

Sd: ? 
Secretaries.

c.c.

Mr. S.K. Jagatheesan, 
Ipoh, Perako

P.l(25)
Letter,
Plaintiff to
Secretaries,
Defendant
Company
llth June 1959

P.I.(25) Letter - Plaintiff to Secretaries, 
Defendant Company

A.Eo SCHTCLDT,
Chan Wing Building,
Kuala Lumpur.
llth June, 1959.

10

M/S Sow Khong & Chong, 
Sece. Kepong Prospecting Ltd., 
79, Ampang Street, 
KUALA LUMPUR.

Dear Sirs,

Herewith a copy of the letter from Kepong Mines 
Ltd., which I showed you this morning. I hope you 
will send them the photostat they requested. It 
seems that since I am mentioned in the agreement I 
would "be entitled to a copy. That could be sent to 
them by you.

(2) This is not an instruction in my capacity as 
Director. I think that would be improper under the 
circumstances. This is a personal request.

Yours faithfully, 

Sd: A.E. Schmidt

20

c.c.
Kepong Mines Ltd.



205.

P. 1(26) Letter, Secretaries Defendant Exhibits 
Company to Secretaries, Kepong .Mines jCTtd._

KEPONG PROS- Letter, 
BED.

16th June, 1959- Kepong Mines
Ltd.

Secretaries, 16th June 1959 
Kepong Mines Ltd. , 
P.O. Box 808, 

-, Q Singapore .

Dear Sirs,

Mr. A.E. Schmidt has sent us a copy of your 
letter to him dated 9th June, 1959 and we are 
sending you accordingly a photostat copy of the 
Agreement dated 31st July, 1954- "between Mr. Tan 
Chew Seah and the Company.

Yours faithfully, 

KEPONG PROSPECTING LTD a ,

Sd. Sow Khong & Chong 
20 Secretary.

c.c,

Mr. A.E. Schmidt, 
Chan Wing Building, 
Kuala Lumpur.

Mr. Chua Kwang Song, 
04275 Bukit Bharu, 
Malacca.
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Exhibits

Secretaries 
Defendant 
Company to 
Plaintiff 
22nd June 1959

P.1(27) - Letter Secretaries, Defendant 
Company to PlaantifT

KEPONG PROSPECTING LIMITED 
Registered Office & Secretaries:

Sow Khong & Chong, 
79 Ampang Road, 
Kuala Lumpur.
22nd June, 1959.

A.E. Schmidt, Esq.,
Chan Wing Building, 10
Kuala Lumpur.

Dear Sir,

We refer to your two letters of the 18th May 
and 4th June 1959-

It is our intention to act in the best interests 
of the Company as honourably and fairly as we 
possibly can. We have made inquiries of Kepong Mines 
Ltd., who are the nominees of the relevant 
respondents referred to in the Order of Court made 
in Originating Motion No. 6 of 1956. As you know 20 
they are ultimately liable to pay whatever moneys 
may be due to you under the Agreement dated the 
31st day of July 1954- between the Company and Tan 
Chew Seaho

The Managing Director of Kepong Mines Limited 
informs us that he is arranging to settle with you 
direct in connection with the said Agreement dated 
31st July, 1954-. Will you please let us know whether 
or not this is the case, and what arrangements, if 
any, have been made between you and Kepong Mines 30 
Ltd.

As you are no doubt aware, you are not a party 
to the agreement of 31st July 1954.

Yours faithfully, 
Sd: ?

c.c.
Mr. Chua Kwang Song, 
C4275 Bukit Bharu, 
Malacca.

Bannon & Bailey, 
P.O. Box 80, 
Kuala Lumpur.
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P. 1(28) Letter - Plaintiff to Secretaries Exhibits" p

23rd June, 1959. rtilf to

M/s Sow Khong & Chong, 
Kepong Prospecting Ltd. ,

Kuala Lumpur. 

Dear Sirs,

I ata most gratified to read of your 
10 intentions in the second para of your letter 

dated 22 .60 59.

(2) When the ore ships first "began sailing I 
proposed to Kepong Mines Ltd., that they 
simplify procedure regarding my commission by 
issuing an order on their bank to pay 1.% 
of receipts for ore to my account even though 
I have no Agreement directly with them. But 
to date I have received no payment or any 
written proposal regarding it.

20 (5) The delay has been so long that I have 
come to doubt their intention to pay and I 
have handed the file to my lawyers for their 
attention.

Yours faithfully, 
Sd: A.E. Schmidt
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Exhibits P.1(29) - Letter Plaintiff*s Solicitors 
P 1(29) to Defendant Company*s 'Solicitors
Letter 24th June, 1959-
Plaintiff's HAM/CAK/375/59
Solicitors to
Defendant Messrs. Bannon & Bailey,
Company's Advocates & Solicitors,
Solicitors. Kuala Lumpur.
24th June, 1959

Dear Sir,
In re: Mr.A.E. Schmidt & Kepong

Prospecting Ltd. 10

We have "been consulted "by Mr. A.E. Schmidt in 
connection -with the non-payment of his 2.% commission 
due to him "by the above Company on agreements dated 
31st day of July 1954 entered into between the 
Company and one Tan Chew Seah on 26th September 
1955 entered into between the Company and himself.

We understand that copies of the relevant 
letters have been sent to you and that you are 
fully conversant with the position.

Our client looks to the Company to pay his 20 
commission although no doubt by virtue of Clause 
10 of the order of Court dated 2?th day of March, 
195V and made in Originating Motion No.6 of 1956 
your clients have a right to claim indemnity.

Our client has already written to your clients 
requesting an account but none has been supplied.

Your clients have the right to inspect the 
accounts of Messrs. Kepong Mines Ltd., under the 
terms of the sub-lease, so that they should loiow 
the selling price of the iron ore and the amount 30 
sold.

In view of the long delay in this matter our 
client has instructed us to issue a writ against 
your clients unless payment of the 1% commission 
is made within seven days from the date of 
receipt hereof.

Yours faithfully,
Sd. Lovelace & Hastings.
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P. 1(30) Letter - Plaintiff to Eepong 
Mines LtdT

M/S Zepong Mines Limited, 
40-B, Philip Street, 
Singapore 1.

Dear Sirs,

I hereby write to inform you that I 
have agreed to my acceptance of 10 cts (Ten 
cents only) a ton on the export quantity of 

10 the Zepong Iron Ore, as my commission in
substitution for the 1% (One per cent only) 
which was originally agreed upon "by your 
Company, Mr. Tan Chew Siah M/S Zepong 
Prospecting Co., Ltd., and myself=

Therefore my commission of 1% (One per 
cent) mentioned in the High Court Order No. is 
hereby rescinded and the Deed to that effect 
becomes null and void.

Yours faithfully,

20 Sd: A.E. Schraidt 

M/s Lovelace & Hastings,

For your information I was handed this on 
Friday by Tan Chew Seah with a verbal message 
demanding my signature under threats of 
horrible "but unspecified reprisals.

Exhibits
P.K30) 
Letter, 
Plaintiff to 
Kepong Mines 
Ltd.
29th June 1959

29.6.59.
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Exhibits

Letter,
Defendant
Company r s
Solicitors
to Plaintiff's
Solicitors
29th June, 1959

P. 1(31) Letter. Defendant Company's 
Solicitors to Plaintiff's Solicitors

BAUHON & BAILEY

Your Ref: NAM/CAK/375/59 
Our Ref: JS/LPE/12688/56

Messrs. Lovelace & Hastings, 
Advocates & Solicitors, 
No. 57, Klyne Street, 
Kuala Lumpur.

Laidlaw Building, 
Kuala Lumpur.

29th June, 1959

10

Dear Sirs,

re: Mr. A.E. Schmidt & Kepong 
Prospecting Ltd.

We thank you for your letter of the 24th 
June.

Unfortunately nobody appears to have a copy 
of the Agreement to which you refer dated 26th 
September 1955- Before your client takes any 
violent action in this matter we should be 
obliged if you would let us have a copy of this 
Agreement and time to consider it.

lours faithfully, 

3d. Bannon & Bailey.

20
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P.1(32) - Letter, Plaintiff•'a Solicitors 
to Defendant Company 1 s Solicitors

30th June, 1959.

NAM/CAK/375/59 

JS/LPE/12688/56

Messrs. Bannoia & Bailey, 
Advocates & Solicitors, 
Kuala Lumpur.

Dear Sirs,

10 re: Mr. A,E. Schmidt & Kepong 
Prospecting Ltd.

obits
P.K32)
Letter,
Plaintiff's,
Solicitors to
Defendant
Company's
Solicitors
30th June, 195S

¥e thank you for your letter of the 29th 
instant, and enclose herewith for perusal and 
return a signed office copy of the agreement 
of the 26th September 1955.

As this is the only copy we have we shall 
"be obliged if you will yourselves take a copy 
and return our signed copy to us in due course.

20
ENCL:

Yours faithfully, 
Sd: Lovelace & Hastings,

P.I.(33) Letter, Defendant Company 1 s 
Solicitors to Plaintiff f s Solicitors

BARTON & BAILEY
HAM/CAK/375/59 
JS/LPE/12688/56

M/s Lovelace & Hastings, 
Advocates & Solicitors, 
Kuala Lumpuro

30 Dear Sirs,
re: Mr,

Laidlaw Building, 
Kuala Lumpuro

2nd July, 1959*

A.E. Schmidt & Kepong 
Prospecting Ltd.

P.1.C33)
Letter, 
Defendant 
Company 1 s 
Solicitors to 
Plaintiff's 
Solicitors. 
2nd July 1959

We thank you for your letter of the 30th
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Jfcchibits
P.I.(33)
Letter,
Defendant
Company's
Solicitors
to
Plaintiff's
Solicitors.
2nd July 1Q59
(Continued)

P.I.(34) 
Letter, 
Plaintiff's 
Solicitors 
to Defendant 
Company's 
Solicitors. 
3rd July 1959

June. We return herewith signed copy of 
agreement dated 26th September, 1955«

We are taking our clients' instructions in 
connection with this agreement, which may take a 
little time to obtain, but we will do our "best to 
obtain instructions and write to you further as 
quickly as possible«

Yours faithfully, 
Sd: Bannon & Bailey.

P. 1. ( 34) Jitter ̂ Plaintiff' s Solicitors to 
Defendant" Company' s Solicitors

10

3rd July, 1959

NAM/CAK/375/59 
JS/LPE/12688/56

Messrs. Bannon & Bailey, 
Advocates & Solicitors, 
Kuala Lumpur.

Dear Sirs,

re: Mr. A.E. Schmidt & Kepong 
Prospecting Ltd, 20

We thank you for your letter of the 2nd instant 
returning signed copy of the agreement.

We note that it may take a little time to 
get instructions from your clients but no doubt they 
will be guided by your advice in the matter.

We do not imagine that our client will put up 
with any further delay in settling his claim and 
we trust that you will expedite matters.

lours faithfully, 

Sd: Lovelace & Hastings. 30
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P.I. (35) Order in Kuala Lumpur High Court Exhibits
Originating Motion No a 6 of 1936

in THE SUPREME COURT OF THE FEDERATION OF Order in Kuala
Lumpur High
Court

THE HIGH COURT AT EUALA LUMPUR cMotion No. 6
ORIGINATING MOTION No. 6 of 1956 27th"9Srch 

In the Matter of EEPONG PROSPECTING LIMITED

and

In the Matter of the Companies Ordinance, 
10 194-0 - 1956

Lim Ngian Cher Applicant

versus

1. S.K. JAGATHEESAN
2. Tsang Tak Chuan
3. K.V. Liu (f)
4. Ch'ng Kee Huat
5. P. Jagatheesan (f)
60 Liu Wai Siong (f)
7. O.K. Liu

20 80 L.A.J. Smith
9. S.Y Tsang

10, Kepong Prospecting Ltd. Respondents

Before The Honourable Mr. Justice Sutherland, 
Judge, Federation of Malaya.

IN OPEN COURT 

This 27th day of March, 1957

UPON HEARING Mr. J.S.H. Skrine of 
Counsel for the Applicant, Mr. M.N 0 Cumarasami of 
Counsel for the first, second, third, fourth, 

30 fifth, sixth, seventh and ninth Respondents and 
Mr. L.A.J, Smith the eighth Respondent in person 
and Mr. N.A. Marjoribanks of Counsel for the 10th. 
Respondent above named AND UPON HEARING the 
Notice of Motion dated the 17th. day of September, 
1956, the Affidavits filed in support thereof and 
in reply thereto AND UPON HEARING the evidence
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Exhibits
P.1(35)
Order in Kuala 
Lumpur High 
Court
Originating 
Motion No. 6 
of 1956 
27th March
1957 
(Continued)

on oath of the Applicant Lim Ngian Cher, Goh 
Siew Chian, Chua Kwang Song, Tan Chew Seah, Ghua 
Keng San and S.K. Jagatheesan BY CONSENT IT IS 
ORDERED as follows:-

1. That the Register of the members of the 10th 
Respondent (hereinafter referred to as "Kepong 
Prospecting Limited") be rectified by deleting the 
names of the following persons therefrom as the 
holders of the Ordinary Shares set opposite to 
their respective names:-

1. S.K. Jagatheesan
2o Tsang Tak Chuen
3. K.W. Liu (f)
4. Ch'ng Kee Huat
5. P. Jagatheesan (f)
6« Liu Wai Siong
7. O.K. Liu
8. L.A.J. Smith
9. S.Y. Teang (f)

45,000 shares 
157,500 
45,000 " 
45,000 " 
9,000 " 
4,500 
4,000 " 

500 »
4,500 " 

315,000 Shares

and the notice of such rectification be given to 
the Registrar of Companies.

2. That the issue of the shares aforesaid be 
cancelled and are hereby declared void ab initio.

3. That the Resolution passed by Kepong 
Prospecting Limited at an Extraordinary General 
Meeting of the Company held on the 5th day of 
September 1956 be declared void and that the same 
be expunged from the records of the Company.

4. That the Directors of Kepong Prospecting 
Limited be hereby declared to be:-

i) A.E. Schmidt
ii) Tan Chew Seah
iii) Chua Kwang Song
iv) Chan Cheow Kiat
v) Gwee Yam Keng
vi) Chua Keng San
vii) N.A. Marjoribanks

5. Kepong Prospecting Limited shall grant to 
the Respondents numbered 1 to 7 an& 9 "but not 8 or

10

20

30

40
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their nominees a valid and registrable Sub- Exhibits
lease of the land held under Johore Mining v -,f?c\
Certificate ITo. 5^-7 and of any other land n i • v i
in the Mulcim of Bukit Kepong over which Kepong Order in Kuala
Prospecting Limited may now or hereafter hold ^umpur nigh
a mining title relating to iron ore on terms «°. r . .
and conditions similar to those in the Mining M^ w n 
Sub-lease relating to Mining Certificate No .
and made between Kepong Prospecting Limited on+- M 

10 and the Respondents 1 to 7 and 9 but not 8. ' ilaicl1

6, The Respondents numbered 1 to 7 and 9 (Continued) 
but not 8 shall use their best endeavours to 
produce and to ensure that their nominees 
produce ore and sell the same anywhere in the 
following quantities :-

During the first year «... 100,000 'Ions 

Thereafter . .. ... . .. 150,000 " per annum

and to start such production as soon as they or 
their nominees are registered as sub-lessees of 

20 the Mining Land now registered in the name of
Kepong Prospecting Limited provided always that 
there is a market for the. sale of such ore and 
provided further that production and sale thereof 
is not prevented by Act of God or any unforeseen 
circumstance s „

7« Kepong Prospecting Limited shall indemnify 
the first nine Respondents in respect of all acts 
done by such Respondents while acting as 
Directors and shareholders of Kepong Prospecting 

30 Limited,

8. Kepong Prospecting Limited agrees to complete 
with all reasonable despatch the agreements as to 
rights of way made between Kepong Prospecting 
Limited and others.

9. The tribute payable to Kepong Prospecting 
Limited under any Mining Sub-leases registered 
pursuant to this Order shall be at the rate of 
$2.70 per ton of ore removed from and sold off 
the mining land according to shipping or other 

40 sale documents,

10. The agreement between Kepong Prospecting 
Limited and Tan Chew Seah dated the 31st day of
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Exhibits
P.K35)
Order in Kuala 
Lumpur High 
Court
Originating 
Motion No. 6 
of 1956 
27th March
1957 
(Continued)

10

20

July 1954 whereby 1% of the value of all ore sold 
from the mining land is to be paid by the Company 
to Mr. A.E. Schmidt shall be taken over by the 
Respondents numbered 1 to 7 and 9 but not 8 or their 
nominees and the Respondents numbered 1 to 7 and 9 
but not 8 shall indemnify Kepong Prospecting Limited 
against -all claims which may be made against Kepong 
Prospecting Limited thereunder.

11. The sum of 0110,250.00 paid by the first nine 
Respondents to Kepong Prospecting Limited in respect 
of the shares which have been cancelled pursuant to 
this Order shall be treated as an advance by the 
Sub-lessees of the mining land sub-leased pursuant 
to this Order and be repaid by Kepong Prospecting 
Limited to the Sub-lessees by the Sub-lessees 
deducting 50% of the tribute by them until such 
advance is fully repaid.

12. The Respondents numbered 1 to 7 and 9 but not 
8 or their nominees do purchase from Kepong 
Prospecting Limited all existing machinery at the 
said mine at Bukit Kepong for the sum of 
078,966.00 which shall be paid for by instalments 
as follows:-

(a) 030,000.00 to be paid to Kepong Prospecting 
Limited forthwith;

(b) 024,000.00 to be paid on or before the 
first day of April, 1958;

(c) 024,966.00 to be paid on or before the 
1st day of April, 1959-

13. The Respondents numbered 1 to 7 and 9 "but 
not 8 or their nominees shall do all in their 
power to assist Kepong Prospecting Limited to get 
registered in the name of Kepong Prospecting Limited 
a mining title or titles over land in the Mukim of 
Bukit Kepong and a renewal of any mining title now 
or hereafter registered in the name of Kepong 
Prospecting Limited in the Mukim of Bukit Kepong.

14. The costs of the Applicant which are agreed
at 07,000.00 be paid by Kepong Prospecting Limited
and the costs of the first nine Respondents which are 40
agreed in the aggregate at 07,000.00 be also paid
by Kepong Prospecting Limited. No Order as to the
costs of Kepong Prospecting Limited.

Senior Assistant Registrar, 
High Court, Kuala Lumpur.
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P.,17. ITotice of First Directors 1 Meeting 
of Defendant Company on'31st _July 1954

KEPONG PROSPECTING, LIMITED

ITotice is hereby given that the first 
Directors' Meeting of the above-named 
Company will be held at the Registered Office, 
No/6, Ampang Street, (1st floor), Kuala 
Lumpur ozT Saturday, the 31st July 1954 at 
J.OO p.m 0

10 AGENDA

1. To appoint a Chairman of the Board of 
Directors.

2. To confirm the first directors as named 
in the Memorandum and Articles of 
Association.

3. To adopt the signed copies of the
Memorandum and Articles of Association.

4. To table the Certificate of Incorporation 
of the Company.

20 5. To adopt the Common Seal of the Company.

6. To confirm the Registered Office of the 
Company be situate at No. 6 Ampang 
Street (1st Floor), Kuala Lumpur.

7. To confirm the date of commencement of
business and the closing of the Company's 
yearly accounts.

8. To discuss the appointment of Bankers of 
the Company.

9. To confirm the appointment of Secretaries 
30 of the Company and to fix their remuneration.

10. To appoint auditors and fix the remuneration.

11. To adopt the two agreements with Tan Chew 
Seah and A.E. Schmidt respectively.

Exhibits
P.I?
Notice of 
First 
Directors 
Meeting of 
Defendant 
Company on 
31st July 
1954
llth July 1954
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ibits 12.

Notice of 

Directors'

1954
llth July 1954 
(Continued)

D.5(l) 
Minutes of 
Second Meeting 
Board of 
Directors, 
Defendant 
Company 
llth September

To deal with application for shares 
and share allotments.

transac -t; 
arise '

other business that

of
Leong & Lai Ltd.

(Sgd) Illegible 
Secretaries.

Kuala Lumpur? 
2?th July 195^ 10

To: Mr. A.E. Schmidt, 
Chan Wing Building, 
Kuala Lumpur.

D.3.(l) Minutes of Second Meeting, Board 
of Directors Defendant Company

Minutes of the Second Meeting of the Board of 
Directors of Kepong Prospecting Limited, held at 
the Registered Office, on Saturday, the llth 
September, 1954? at 3.00 p.m.

Present

Mr 
Mr 
Mr

20

A.E. Schmidt (Chairman) 
N.A. Marjoribanks 
Gwee Yam Keng

Mr. Chan Cheow Kiat. 

In Attendance;

Mr. Leong Kum Wing, representing the Secretaries, 
Messrs. Leong & Lai Ltd., Kuala Lumpur.

Minutes;

The Minutes of Board Meeting held on the 31st 
July, 1954 were read by the Secretary and confirmed 
by the Chairman.

30
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10

20

Report on Prospecting!; to date;

The Chairman and Consulting Engineer, 
Mr. A.E. Schmidt, produced a plan showing 
locations of the various pits measured "by the 
filed workers as at date,, According to 
figures and information from the field books, 
he has made his calculations for the 
information of this Meeting as follox^s:-

Names

Bukit Nanong
Besar

Bukit Batu 
Bukit Aboh 
Bukit Fasol

Area 
(Acres)

Overburden Iron Ore
ICuYTardsJ

100,000
100,000
250,000
320,000

770,000

(Tons)

250,000
250,000
500,000

1,000,000

2,000,000

A Specimen of Iron Ore was taken . The 
assay value was 65-9% iron. This assay value 
is different from an actual sample, and it would 
be reasonable to estimate the assay value at

when an actual sampling takes place.

The Chairman further reported that the 
estimated cost of production per ton:-

(i) Mining and Washing 
(ii) Transport from Mine

to River 
(iii) Transport by River

to Ship
iv) Administration etc. 
v) Export Duty

Working Cost. 0 17-00

Exhibits
D.5C1)
Minutes of
Second
Meeting,
Board of
Directors,
Defendant
Company
llth September
1954
(Continued)

The recovery of iron ore, as a very conserv­ 
ative estimate, should be 1,000,000 tons. Cost 
of production (roughly) at $20/- per ton and sales 
025/- per ton. It is to be expected that a 
#5,000,000/- profit would be made in three years.

The Estimated Capital required for the project 
would be $2,000,0007-.
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jjbchibits Details of Capital Expenditure could not be 
D ~5rO itemised at the moment, as this had to be revised
Minutes of from time to time >
Second Arctmn+v Meeting, Accounts.

Directors The Trial Balance as at 31st July, 1954 was 
Defendant' tabled and was taken as correct. Subject to minor 
Com-oanv adjustments in one or two titles in the 'Names' of 
llth September tlle Accounts.
1954-(Continued) Immediate future Policy of the Company:

(i) Bukit Kepong 10

The Chairman informed the meeting that for an 
application of a Mining Lease, the Company will 
have to meet the payment of premium $150,000/~ 
based at the calculation of 0100/- an acre on 
1,500 acres, covered by our application. The 
Company might not be in a position financially 
to meet this obligation at the moment. He then 
suggested as an alternative, an application for 
a Prospecting Licence be submitted, in which 
case a deposit of #300/- shall be payable. 20 
After completion of Prospecting, a further 
application would be submitted over a selected 
area for a Mining Lease on whatever area the 
Company thought worthwhile. After discussion, 
it was resolved that Mr. A.E. Schmidt, be 
instructed to prepare and submit an application 
for a Prospecting Licence.

(ii) Serempang Area

It was resolved that an agreement be made 
between Mr. Gwee Yam Keng and the Company, 30 
enabling the latter to take over his rights 
in the Permit, in consideration of paying a 

tribute on coal produced from the area.

It was further resolved that the Company 
would apply for a Mining Lease for coal if 
prospects are favourable and Mr. Gwee Yam 
Keng (together with his interested parties) 
will give an undertaking to Company in support 
of the application, by indicating that he has 
no objection to such a procedure being taken 
by the Company.
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For the purpose of records in the Minutes 
the names of the following are declared 
as interested parties:-

1« Mr, G-wee Yam Keng
2. Mr. A.E. Schmidt
3. Mr. Tail Chew Seah
4 0 Mr. Chan Cheow Kiat
5. Mr. Chan Hian Chor
6. Mr, Teh Siang Poh
7. Mr. Idm Teng Choon.

Agreement 31st July 1954-

Mr. Ho A. Marjoribanks informed the Meeting 
that the agreement dated 31st July 1954- nad 
been duly stamped and delivered to the 
Registered Office for retention.

There "being no further business, the meeting 
terminated at 5.30 p.m. with a vote of thanks 
to the Ghair.

Exhibits 
D.5CD
Minutes of
Second
Meeting,
Board of
Directors,
Defendant
Company
llth September
1954 
(Continued)

20

Secretary Chairman

D.5(2) - Minutes of Third Meeting of 
Board of Directors^,' Defendant 'Company

Minutes of the Third Meeting of Board of 
Directors of Kepong Prospecting Limited, held 
at the Registered Office of the Company, 
No. 6, Ampang Street (First Floor) Kuala 
Lumpur, on Saturday, the 12th March 1955 at 
10.00 a.m.

D,5(2)
Minutes of 
Third Meeting 
of Board of 
Directors of 
Defendant 
Company 
12th March 
1955

Present:

30
Mr. A.E. Schmidt (Chairman) 
Mr. Gwee Yam Keng 
Mr. N.A. Marjoribanks 
Mr. Tan Chew Seah 
Mr. Chan Cheow Eiat 
Mr. Chua Kwang Song

In Attendance:

Mr. Leong Kum Weng, representing Messrs,
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Exhibits
D.5(2)
Minutes of 
Third Meeting 
of Board of 
Directors of 
Defendant 
Company 
12th March 
1955 
(Continued)

Leong & Lai, Limited, 
Company.

Minutes:

the Secretaries of the

Future Action;

The Chairman informed the meeting that some- 
tine "back, he had made verbal offers for the disposal 
of the Company's iron ore to the United Trading Co., 
Ltd., recently. Through the good offices of the 
Japanese Consul-General, Singapore, Messrs. Gosho 
had written to the Company regarding purchase of 10 
iron ore and the supply of heavy machinery to us 
etc., which means that the Company would have to 
send an Engineer to Japan for negotiations. The 
estimated expenses might be in the region of 
#10,000/- as professional fees. The Chairman pointed 
out that he would be due for a holiday very soon 
and that he offered to make the trip to Japan on 
behalf of the Company, provided the Company is 
prepared to re-imburse him to the extent of #2,500/- 
to enable him to make tentative arrangements to 20 
be approved by a Board Meeting on his return. The 
offer was accepted, proposed by Mr. Chua Kwang 
Song and seconded by Mr. Gwee Yam Keng.

Managing; Director:

It was resolved that Mr. A.E. Schmidt be 
appointed the Managing Director of the Company 
with effect from date of the incorporation of 
the Company.

Secretary Chairman



D.5(5) Minutes of Fourth. Meeting; of Exhibits
Boardf of 'Directors. , Def endant Company -n~^ —————————— —

Minutes of
Minutes of the fourth Meeting of Board of the Fourth 
Directors of Kepong Prospecting Ltd. , held at Meeting of 
the Registered Office of the Company, Ho. 6 Board of 
Ampang Street (1st Floor), Kuala Lumpur, Directors of 
on Monday, the llth April, 1955 at 4-. 30 p.m. Defendant

Company 
Present: llth April

1955 
Mr. AoE, Schmidt (Chairman)

10 Mr. N.A. Marjoribanks 
Mr. Gwee Yam Keng 
Mr. Chua Kwang Song 
Mr, Chan Cheow Kiat 
Mr. Tan Chew Seah.

In Attendance:

Mr. Leong Kum Veng, representing Messrs. 
Leong & Lai, Ltd., the Secretaries of the Company.

Minutes:

Proposed Trip to Japan;_

20 The Chairman reported that the passage 
which he had looked on the "Chusan" for the 
proposed trip to Japan had exceeded the original 
estimate of $1,000/- "by about #$00/- and he 
informed the meeting that there is a possibility 
of the 02,500/- as originally estimated "being 
increased and asked the meeting to meet any 
extra cost that may arise, as there was no 
other boat available at the moment.

It was resolved that the extra cost for 
30 the trip be approved.

Secretary Chairman
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Exhibits
Bo

4) -Minutes of Fifth Meeting of 
""of Directors, Defendant Company

Minutes of 
Fifth Meeting, 
Board of 
Directors , 
Defendant 
Company 

4th July 1955

Minutes of the fifth Meeting of Board of Directors 
of Kepong Prospecting Limited, held at the 
Registered Office of the Company, Ho. 6, Ampang 
Street,. Kuala Lumpur, on Monday, the 4th, July 
1955 at 2.30 p.m.

Present:

Mr. A.E. Schmidt (Chairman) 
Mr. N.A. Maro'oribanks 
Mr. Gwee Yam Keng 
Mr. Chan Cheow Kiat 
Mr. Chua Kwang Song.

In Attendance;

Mr. Leong Kum Weng, representing Messrs. 
Leong & Lai, Limited, the.Secretaries of the 
Company.

Minutes:

10

Provisions for staffs;

It was resolved that the Managing Director 
Mr. A.E. Schmidt be paid a salary of f51,000/- 
per month with effect from 1st March 1955-

20

Secretary Chairman
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P.3(3) Minutes of Extraordinary General Exhib'ts 
Meeting of J^hareholSerg, Defendant Comipany x*-x-Qf -^—

D.5(5) 
KEPONG PROSPECTING LIMITED Minutes of

Extra- 
Minutes of an Extra Ordinary General Meeting of ordinary 
shareholders of the Company held at the General 
Registered Office, 6, Ampang Street, Kuala Meeting of 
Lumpur on Wednesday, 5"fck September, 1956 at Shareholders, 
11 a.m. Defendant

Company.
Present; 5th September 
————— 1956 

10 Messrs, A.E. Schmidt (in the chair)
N.Ao Marjoribanks 
and others,

In Attendance:

Mr, Ghang Sow Khone representing the 
Secretaries.

The Chairman opened the Meeting....

This Company was formed primarily for the 
purpose of prospecting for iron ore. The idea 
being that a mining company or companies would 

20 probably be formed to exploit any discoveries 
that might be made.

About a year ago you endorsed your Directors' 
opinion that it would be more advantageous for 
this Company ourselves to operate a mine on the 
deposit which had been discovered at Bukit Kepong 
and you increased the authorised capital of the 
Company for the purpose.

Since then your Directors have spent a very 
great amount of time and energy in seeking the 

30 required capital on acceptable terms. Many offers 
were received with unacceptable conditions attached. 
A common attitude by prospective investors has been 
"you have failed, therefore we will take over your 
business for a song." whereas the Company had 
succeeded in its object of finding a payable deposit 
and had not yet shown any signs of success or 
failure in mining that had not begun.

Chairman
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Exhibits. 33.3(6) Minutes of Fourteenth Meeting. 
D 5(6") Board of Directors, Defendant IJompany
Minutes of

KEPQNG PHOSEEGOMHG LIMITED

Directors Minutes of the Fourteenth Directors 1 Meeting of
Kepong Prospecting Limited held at 6 Ampang Street,

Company Kuala Lumpur on Thursday 28th March, 1957 at 11 a.m. 

Present:

Mr. Chua Kwang Song (Chairman)
Mr. A.E. Schmidt
Mr. IT. A. Marjoribanks 10
Mr. Tan Chew Seah
Mr. G-wee Yam Keng
Mr. Chua Keng Sam
Mr. Chan Cheow Kiat

In Attendance (By Invitation) :

Mr. Chang Sow Khong of Sow Khong 
& Chong.

Mr. J. Skrine of Bannon & Bailey.

Re solutions;

4, That notice be given to Mr. A.E. Schmidt 20 
terminating his employment with the Company in 
his capacity as Chief Engineer as from 1st May 
1957.
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P.8(1) - Minutes of Sixteenth Meeting 
^_oard_^qf jLirg^crbojcs^ Dof end^^donpM^

I^EgQNG PROSPECTJIIG- LIMITED

Minutes of the Sixteenth Meeting of the 
Board of Directors of Kepong Prospecting 
Limited., held at the Registered Office 79 Ainpang 
Road, Kuala Luupur on Monday 29th April, 1957 
at 2.30 p.m.

Present: Mr. Ohua K/wang Song
Mr. A.E. Schnidt
Mr. Chan Cheow Kiat
Mr. Gwee Tarn Keng
Mr. Tan Chew Seah

Apologies; Mr. Chua Keng San 

Absent; Mr. N.A. Marjoribanks

In_Attendance: Mr. J« Skrine of Bannoii & Bailey.
Mr. Chang Sow IQiong & Chong Chin 

Hin representing the Secretaries Sow Khon & Chong.

1. Confirmation of Minutes.

° Matters Arising f rom th

Exhibits

Minutes of
Sixteenth
Meeting, Board
of Directors
Defendant
Company
29th April 1957

3° Court Order;
The Court Order was tabled and ninor amend­ 

ments discussed and approved. M/s Bannon & Bailey 
would incorporate these into the order.

4. Mining Sub-lease;

5. Mr. Hussey's Compensation;,

Right of Way:
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Exhibits

Minutes of 
Sixteenth 
Meeting, Board 
of Directors 
Defendant

jr ' 1 1957 
(Continued)

7" &• 9- Budget and Outstanding; Bills:

8. Goal Mining Le as e

° Assignment of Insurance _Policies;

11, Any other Matters,;

There being no other "business the meeting 
terminated at 6.00 p.m.,

Sd: K.S. Chua

D.8(2) Minutes 
of Seventeenth. 
Meeting, Board 
of Directors, 
Defendant 
Company 
27th May 
1957

D.8(2) Minutes of Seventeenth Meeting^
BoarA of Directors, Defendant Company 10

KEPOUG PROSPECTING LIMITED

Minutes of the adjourned Seventeenth Meeting of 
the Board of Directors of Kepong Prospecting 
Limited, held at the Registered Office 79 Ampang 
Eoad on Monday 2?th May 1957 at 10.00 a.m.

Present; Mr. Chua Kwang Song (Chairman)
Mr. Chua Keng Sam
Mr. A.E. Schmidt
Mr. Tan Chew Seah

In Attendance: 20

Mr. Chang Sow Khong representing the 
Secretaries Sow Ehong & Chong.

Correspondence: 

(a) Yap En{ Boon

Mr. Chua Keng Sam reported
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(b) Assignment of Insurance Policies

The Secretaries tabled,

(c) C_curt?

M/s Bannon & Bailey had submitted 
the final draft of the court order for approval, 
Mr. Chua Keiig Sam referred to clause 6 and 
asked whether tribute would be paid (in the 
first year) on 100,000 tons oven though 
production fell short of the figure. Mr. Schmidt 

10 said that ho thought the tribute xvould not be
paid on ore not produced., He said there would, be 
difficulty in proving that M/s Tsang and Associates 
has not used their best endeavours to produce 
ore and also in determining what the first year 
is.

Mr. Chua Keng Sam was in favour of 
sons form of guarantee covering production as 
he afraid that the production mentioned in the 
court order may not be achieved. It was then 

20 pointed out amendments has already been approved 
at the 16th Directors Meeting and this Meeting 
then approved the court order.

Exhibits
D.8(2)
Minutes of
Seventeenth
Meeting, Board
of Directors,
Defendant
Company
27th May 1957
(Continued)

There being no other business the meeting 
terminated at 1=12 p.m.

Sd: K.S, Chua 
7.6.57.



Exhibits
D.8(3)
Minutes of
Twenty-ninth
Meeting,
Board of
Directors,
Defendant
Company
20th July
1959

230.

D8(3) Minutes of Twenty-ninth Meeting, 
lo'ard."of Directors ,_ Defendant Company

KEPONG PROSPECTING LIMITED

Minutes of Twenty ninth Directors Meeting held 
on Monday 20th July 1959 at 2.30 p.ia. at No. 79 
Ampang Road, Kuala Lumpur.

Present: Mr. Chua Kwang Song (Chairman) 
Mr. Tan Chew Seah 
Mr. Lee Eng Lam 
Mr. Yeo Liew Chea 
Mr. A.Eo Schmidt

Absent; Mr. Chua Keng Sam 
Mr. Chan Hian Chor

In Attendance;

Mr. Hew Kiang Main representing the 
Secretaries.

1. Confirmation of Minutes.

10

2. Matters Arising;

(a) Mining Sub-lease.....

(b) Deposit .............

(c) Mine Progress Report 

3- Account and_Report;

20

4. Annual General Meeting;

5- Rotation of Directors:

6. Any other Business,:. 

(a) Payments;
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Cb) 1% Tribute to

10

20

30

Mr. Schmidt reported that according 
to his legal adviser the 1% tribute was 
payable to him "by Kepong Mines Limited. 
This was the position under the Court 
Order "but Mr. Schnidt was not a party 
in tlio Court Order.

Unless Kepong Mines Limited committed 
an offence Kepong Prospecting Limited 
could not take action against the other 
company but Kepong Mines Limited has the 
obligation to indemnify Kepong Prospecting 
Limited. Mr. Schmidt said he was there­ 
fore compelled to take action against 
Kepong Prospecting Limited in order that 
Kepong Mines Limited may also feel the 
action.

Mr. Schmidt could proceed against 
Kepong Prospecting Limited on the 1955 
Agreement. In this event he would have a 
clear judgment against Kepong Prospecting 
Limited but it would not affect Kepong 
Mines Limited. As a shareholder he was 
unwilling to involve the Company in further 
law suits.

The Alternative was for Kepong 
Prospecting Limited to accept judgment 
under the 1954 Agreement. Although Mr. 
Schmidt was not a party to this Agreement 
mentioned in the Court Order. If this 
was done Kepong Mines Limited would then 
become liable to indemnify Kepong 
Prospecting Limited under the Court Order 
and be forced to pay accordingly.

The other Directors expressed the 
view that the Company would like to 
assist Mr. Schmidt to obtain his tribute 
but would prefer not to be involved 
directly in the dispute. The Chairman 
said that he would consult the Company's 
legal adviser Mr. Skrine as soon as the 
latter returned from short leave.

Exhibits
£.8(3)
Minutes of 
Twenty-ninth 
Meeting, 
Board of 
Directors, 
Defendant 
Company 
20th July
1959 
(Continued)



Exhibits
D.8(5)
Minutes of 
Twenty-ninth 
Meeting, 
Board of 
Directors, 
Defendant 
Company 
20th July
1959 
(Continued)

232. 

(c) Dividend;

Termination; There "being no other "business 
Schmidt declared that it gave him 
great pleasure to propose a vote of 
thanks to the Chair. The proposal 
was unaminously endorsed,

Sd: K.S 0 Chua 
Chairman«,

Kuala Lumpuro 
23rd July 1959. 10
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Extract from
Defendant
Company's
Journal
(Continued)
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238.

D.10A. EXTRACT FROM 3)3
LEDG

DANT COMPANY'S

10

20

1954-

Sept. 30 To amount transferred to Salaries 
& Vages A/C (Trustees--hands)

1933 

Jan. 28 

July 29 

Aug. 13 

Oct. 6 

Nov. 6 

Dec. 16 

30

1936 

March 5 

June 13 

July 10 

26

To Cash (Advance A/C)

n n

t! t!

11 "

It t!

Advance to Singapore

11 " (T.T.) G.Y. Zong 

" Balance c/d

To Cash

Advance (C. Keng San on 12/3/36

Expense A/C wrongly credited 
(Statement 6/8/56)

A.

Ill ACCOUNT WITH 1

02,24-1.48

02,241.48

05,000.00

1,000.00 

124.60 

1,500.00 

1,000.00 

1,661.30 

.300.00 

4,072.60

014,658.50

02,000.00

965.41

246.00

4,072.60

1,000.00

68.70

08,352.71

E. SCHMIDT

IEPONG PROSPECTING LIMITED

1934

March 31 By Cash

May 31 " " 

1933

July 29 By Cash (Expense A/C)

Oct. 31 " Your Expense A/C Statement 
dated 2/9/55 

" Your Expense (Sept) 
Statement dated 4/10/55 

" Your Expense (Oct) 
Statement dated 31/10/55 

Dec. 31 " Salary for March to Dec.
1955 

" Your Expense A/C Nov. 
Statement 8/12/55 

" Your Expense Dec. Statement 
31/12/55 

" Your Expense Dec. Statement 
8/2/56

1936

Jan. 1 By Balance "b/d

May 31 " Your Expenses A/C 14/3/56

" " H/4/56

8/6/56

8/6/56

Dec. 31 " Balance

0 441.48

1,800.00

0 2,241.48

0 1,124.60

131.00 

773.30 

1,225.70 

10,000.00 

1,031.30 

263.00 

109 e 60

014,658.50

0 4,072.60

584.91

150.00

68.70

161.80

3,314.70

0 8,352.71

D.10A.
Extract from 
Defendant 
Company's 
Ledger



259.
D. 11 A - EXTRACT PROM COMPANY'S GASH BOOK

Date
1954 

June 22 
July 6 
Aug. 31 
Oct. 30

10 Nov. 30
Dec. 4" 13

" 30

1955
Jan. 28 
" 31
n 31

20 Mar. 4
21 n 21

" 31
Apr. 4" 6
" 11

July 29«• 29
Aug. 13

30 Oct. 6
Nov. 6
Dec. 16» 30

1956

Mar. 5
June 13
July 10
" 26

/,o Au6* 31

Sept.20

20
29 

Oct. 3

M 

II

" 31
50 Nov. 29

Dec. 1311 29

1957 
Jan. 28

Mar. 4
Mar. 26
Apr. 29

Particulars

By Travelling Exp ii » »
AES

» 
" AES

Malacca and Muar 
11 Travelling Exp. - Pd. AES 
11 " " - Pd. AES 
" " " - AES Muar

& S'pore 5 to 9 Dec. 
" Sundry Exp. AES Dec.

By A.E. Schmidt - Advance
" Travelling Exp-AES ? etc.
" ". - Seremban Muar

etc. 
" ", - Pd. AES

" - Passage to Japan
" - AES 

Passage AES ? 
Pd. AES & TC. Smith 
A.E. Schmidt

n 
it 
n 
tt

ti 
n 
tt 
it

? to Singapore 
Advance

By A.E. Schmidt
" " Pd. a/c » it

Salaries & Wages
A.E. Schmidt - January to

August 
Travelling Exp. - Pd. AES.

August
'Ipoh)

Salaries & Wages Sep. 
Travelling Exp. - Pd. AES

21.9.56 to 29.9.56 
Salaries & Wages - AES Oct. 
Salaries a/c - AES Nov. 
Travelling Exp. - Pd. AES 
Salaries & Wages - AES Dec.

By Salaries A/C - Pd. AE.Schiaidt
Jan.

" " - Pd AES Pet 
" " - March 
" Salary April Schmidt

JPONG PROSPECTMG LIMITED ' - PATOTTS TO A.E. SCHMIDT.

Cash Book
Folio

5
6
710

12
13 t ?
13
13

15
15
15
20
20
20
20

an 23
23
23
32
32
34
38
41
43
44

45
47
49
49

51

52
52
54

55
56
57
57
57

59
59
5960

Bank

96.50
101.20
98.60

101.00

72.00
200.00

206.75
94.00

5,000.00
94.50

108.00
250.00
124.80
126.00
97.50

1,049.54
500.00
256.85

1,039-00
1,000.00

124.601,500.00
1,000.00
1,661.30300.00

2,000.00
965.41
246.00

4,072.60

8,000.00

312.57
47.27

1,666.66

391.15
2,000.00
2,000.00

327.75
2,000.00

2,000.00
2,000.00
2,000.00
2,000.00

Travelling;
Expense_s

96.50
101.20
98.60

101.00

72.00
200.00

206.75
94.00

94.50

108.00
250.00
124.80
126.00
97.50

1,049.54
500.00
256.85

1,039.00

312.57
47.27

391.15

327.75

Salaries & 
Images

#47,231.55 £5,694.98

8,000.00

1,666.66

2,000.00
2,000.00

2,000.00

2,000.00
2,000.00
2,000.00
2,000.00

£23,666.66

Current 
Account

D.11A
Extract from 
Defendant 
Company's 
Cash Book

5,000.00

1,000.00
124.60

1,500.00
1,000.00
1,661.30

300o00

2,000.00
965.41
246.00

4,072.60

£17,869.91



Ho. 6 of 1965

IN THE JUDICIAL COMMITTEE OP THE PRIVY COUNCIL 

ON APPEAL FROM THE FEDERAL COURT OF MALAYSIA 

(APPELLATE JURISDICTION)

BETWEEN :

PONG PROSPECTING LIMITED

- and -

S.K. JAGAO 
TSANG TAK CHUEN 
K.W. LIU 
CH'NG KEE HUAT 
PASUBATHI JAGATE 
LIU WAI SIONG 
O.K. LIU 
S.Y. TSANG

SAN

- and -

Appellant

Third Parties 
Appellants

A.E. SCBMIDT (since deceased) and 
MARJORIE SOHMIDT (Widow) substituted 
for A.E. Schmidt deceased. Re spondent

RECORD OF PROCEEDINGS

Stephenson Harwood & Tatham, 
Saddlers HaH, Gutter Lane, 
Cheapside London E.G.2,

Solicitors for 1st Appellant.

Speechly Mumford & Soames, 
10, New Square, 
Lincolns Inn W.C.2.

Solicitors for 3rd Party 
Appellants.

Parker Garrett & Co. 
St. Michaels Rectory, 
Cornhill E.G.3.

Solicitors for the 
Respondent.


