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IN THE FRIVY COUNCIL I , ^ ,-" '•• |'| 
ON APPEAL FROM THE COURT OF APPEAL OF NEW ZEALAND '

BETWEEN

THE COMMISSIONER OF UPLAND REVENUE

APPELLANT

AND

ASSOCIATED MOTORISTS PETROL COMPANY LIMITED 
of Wellington Holding Company

RECORD OF PROCEEDINGS Supreme ~ =r=.-..----.-^7--= CourtcL0; 1
Stated

CASE STATED 23 November
1967

pursuant to section 32 of the Land and Income Tax Act 1954.

1« AT all material times the Objector vas a private limited 

liability company having its registered office at Wellington 

 where it carried on the business of holding company. The

15 authorised capital at all such times vas uncalled and

amounted to £100 divided into 100 ordinary shares of Cl each. 

The shares comprising the said authorised capital were at all 

such times wholly owned by Europa Gil (N.Z.) Limited and held 

by the said Europa Oil (N.Z.) Limited as to 98 shares and by

20 tvo others on behalf of the said Europa Oil (N.Z,,) Limited as 

to 1 of the remaining shares each. At all material times 

the Objector was a shareholder in Pan-Eastern Refining Company 

Limited (hereinafter referred to es 'Tan-Eastern") .

?-• .AT. all material times Pan-Eastern was a duly incorporated 

25 limited liability company having its registered office at

Bahama Islands. The fully paid issued capital of Pan-Eastern 

during all such times was £100,000 divided into 100,000 

ordinary shares of £1 each of which 50,000 of such shares 

were held by the Objector and the remaining 50,000 by 

30 Propet Co. Ltd a subsidiary of Gulf Oil Corporation.

Is __ IN furnishing returns of income to the Commissioner of 

Inland Revenue (hereinafter referred to as "the Commissioner") 

the Objector's accountant declared that the Objector- hod 

derived assessable and nonassessable income during the 

35 income years ended on the 31st day of March I960 to 1965 

inclusive as follows:



Supreme Court
No. 1 

Case Stated 
Income Yenr ended 31 Ncirch I960 23 November 19^7

(continued) 
Net profit shown in profit and

loss account £151,608.16, 9

Ordinary income tax and social security 
5 income tax not allowable as deduction 946. 1. 7

Total income for income tax purposes ,152,454,18,, 4

Less non-assessable income 150,562.10. 0*

Assessable income 1,892 0 8, 4

Non-assessable income « dividends 
10 from Pan-Eastern .150,562.10. 0 *

Income Year ended 33 March 1961

Net profit shovn in profit and loss
account £154,042,17- 5

Ordinary income tax arid social security 
15 income tax not allowable as deduction 3,711. 0 0 8

Total income for income tax purposes 157j753.18<, 1

Less rinn-assessable income 150,562.10. 0 *

AssessabJe income 7»191. 8. 1

Non-assessable income « dividends 
20 f re j. Pan-Eastern 150,562.10. 0 *

Income Year_gj^dcd 31 March 1962

Net profit shown in profit and loss
account £202,943,15. 1

Ordinary income tax and social security 
25 income tax not allowable as deduction 2,377.11. 6

Total income for income tax purposes '205,321. 6. 7 

Less non-assessable income ,200,750. 0. 0

Assessable income 4,571° 6, 7

Non-assessable income - dividends 
30 from Pan-Eastern .200,750. 0. 0

Income Year ended 31 March 1963

Net profit shown in profit and loss
account £204,807,15. 2

Ordinary income tax and social security 
35 income tax not allowable as deduction 4,057*10. 6

208,865, 5. 8 

Less accrued interest 93.17- 4

Total income for income tax purposes 208,771. 8. 4 

Leas non-assessable income 200,750. 0.0*

Assessable income 8,021 . 8. 4 

Non-assessable, income  - dividends



35

.1"".I

Suprene Court:
No. 1 

Case State!
23 rJ 

Inccrr.e Year ended 31 I'iarcli IS 64 f
'"'-" "~ ——— — " - •"--- "- r -i-i-i-"-im_L-iriH->ii--ir .UT n.™ «n ••• u .1 ... .. _ _ _ —— ~~ W._M ^

Net prof it- shown in profit and
loss account £2,525,174. 6.10

Ordinary income tax and social security
income tax not allowable as deduction 267ol7.H

Add accrued interest 93.17- 4

Total income for income tax purposes -2,525,536. 2. 1

Less non-assessable income 2,525,000. 0. 0*

Assessable income 536 0 2. 1

10 Non-assessable income - dividends
from Pan-Eastern 2 ; 525,000. 0. 0

Income Year ended 31 March

Net profit shown in profit and loss
account £404,207- 6. 5

15 Ordinary income tax and social security
income tax not allowable as deduction 206. 0. 8

404,413» 7. 1 

Less accrued interest 393.11. 6

Total income for income tax purposes '-404,019.15. 7 

Less non-assessable income 404jOOO. 0. 0*

20 Assessable income 19cl5o 7

Non-assessable income - dividends
from Pan-Eastern 404,000. 0. 0*

Copies of the financial accounts accompanying the said returns 

are annexed hereto and marked "A", "Al",- "A2", "A3", "A4" and 

25 "A5" respectively.

The said returns of income were received by the Conoiissioner 

on the respective dates shown hereunder:

Return of income* for Date uf receipt 
jb

30
the income rear ended

31 March

I960

1961

1962

1963

1964

1965

by the
Commissioner

15.12.60

8. 1.62

24.12.1

4. 2.64

18. 0.65

8. 2.66



D 
Supreme Court

l'.o. 1
Case Stated 
23 Kove-ber 1~: 
(continue!)

k. FOLLOWING the receipt of each of the said returns for 

the income years ended on the 31st day March I960 to 1964 

inclusive .the Cotmrigsioner made an assessment of the Objector's 

liability for ordinary income tax and social security income 

5 tax in respect of the income to which the particular return 

related. Details of each such assessment and the date on 

 which it was made are as follows:

In c om c__y ear Assessable Non-Assessable 
ended '51 March Income Income

10 I960 £1,892. 8. 4 £150,562.10. 0

1961 7,191. 8. 1 150,562.10. 0

1962 4,571. 6. 7 200,750. 0. 0

1963 8,021. 8. 4 200,750 0. 0

1964 536. 2. 1 2,525,000. 0. 0

15 Ordinary So c i a1 Se cu r i ty Date of
Income Tax Income^Ijig. Assessment

1960 £804. 2. 0 £141.18. 8 11.1.61

1961 3056. 3. 6 539. 7- 2 7.2.62

1962 1930.13. 0 342.17- 0 28.2.63

20 1963 3388. 3. 6 601.12. 2 18.2.64

1964 227.13. 6 40. 4. 2 28 0 2.65

5. THE Commissioner on the 30th day of March 1965 made an 

amended assessment of the Objector's liability for ordinary 

income tax and social security income tax in respect of income 

25 derived during the income year ended on the 31st day of March 

I960 to include proprietary income pursuant to section 138 of 

the Land and Income Tax Act 1954 (hereinafter referred to as 

"the said section 138") as follows:

Assessable income as previously £ 1,892. 0. 0* 

30 Add proprietary income Pan-Eastern 441,048. 0. 0

Total assessable income 442,940. 0. 0

Ordinary income tax 188,249.10. 0* 

Social security income tax 141.18. 8

*A deduction pursuant to paragraph (c) of sub-section 

35 (3) of the said section 138 has no application.



Supreme Court
No. 1

Case Stated 
23 November 196? 
(continued) 

6. THE Objector objected to the said amended assessment en

the grounds set forth in its adviser's letter dated the ?th 

day of April 1965 a copy whereof is annexed hereto and marked 

"B".

5 7. SUBSEQUENTLY discussions in respect of inter alia the

said objections took place between the Commissioner or certain 

of the Commissioner's officers and representatives of the 

Objector or the said Europa Oil (N.Z.) Limited.

8, AS a result of the said objections and the said 

10 discussions further letters in respect of such objections 

passed between the Commissioner and the Objector, the 

Objector's adviser or the said Europa Oil (N.Z.) Limited s 

Annexed hereto and marked in alphabetical sequence "C" to "R" 

inclusive are copies of the said letters. The date and 

15 writer of such letters and the marking of such copies are 

as follows:

Let-tcr dated Writer Marked

21 April 1965 Commissioner "C"

29 April 1965 Objector's adviser "D"

20 5 May 1965 Commissioner "E"

20 May 1965 * Objector's adviser "F"

14 June 1965 Commissioner "G"

22 June 1965 Objector's adviser "H"

28 June 1965 Objector's adviser "I"

25 29 June 1965 Commissioner "J"

30 June 1965 Commissioner "K"

15 July 1965 Objector's adviser "L"

6 August 1965 Commissioner "M"

24 August 1965 Objector's adviser "N"

30 13 September 1965 Commissioner "0"

13 October 1965 Objector's adviser "P"

17 February 1966 Objector "Q"

12 April 1966 Europa Oil (N.Z.) Ltd "R"

* The letter dated the 20th day of May 1965 referred 

35 incorrectly to two dates as follows; the reference 

in the introductory first paragraph to 7ih Aoril

should read 5th Hoy, and the reference, in paragraph 

4 to 31st March 1959 should read 31st December 1959.
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Supreme Court

No. 1
Case Stated 
23 November I9c 
(continued.) 

9. THE Commissioner on the 17th day of December 19&5 made

amended assessments of the Objector's liability for ordinary 

income tax and social security income tax in respect of 

income derived during the income years ended ou the 31st day 

K of March 196l to 1964 inclusive to include proprietary income 

pursuant to the said section 138 as follows:

Income Year ended 31 March 1.96.1

Proprietary assessable income
ex Pan-Eastern £410,944. 0. 0

10 Other assessable income 7,191. 8. 1 

Total assessable income ,418,135. 8. 1

Ordinary income tax 177,70?. 7. 6* 

Social security income tax 539» 7. 2

locoine Year ended 31 Karcb 1S'62

15 Proprietary assessable income ex
Pan-Eastern £516,239. 0. 0

Other assessable income 4,571. 6. 7

Total assessable incone .520,810. 6. 7

Ordinary income tax 220,804. 5. 0*

20 Social security income tax 342.17- 0

Income Year ended 31 -iarch_ 19.63

Proprietary assessable income
ex Pan-Eastern £480,594. 0. 0

Other assessable income 8,021. 8. 4 

25 Total assessable income 488,6l5. 8. 4

Ordinary income tax -207,121. 7. 6* 

Social security income tax 601.12. 2

Income Ycnr ended 31.March 1964

Proprietary assessable income 
30 ex Pan-Eastern £536,087. 0. 0

Other assessable income 536. 2. 1

Total assessable income -536,623. 2. 1

Ordinary income tnx :--7,524.15. 6*

•t .. . y
Social Security income t^x



v,

Supreme Ccurt
LT o. i

Case Stated 
23 -.'o veneer i c :'
(continued) 

*A deduction pursuant to par&graph (c) of sub-section

(3) of the said section 138 has no application.

The respective amounts of proprietary income included in the 

amended assessments set forth in this paragraph in respect of 

5 the income years ended on the 31st day of March 196l to 1964 

inclusive were based upon information in respect of such 

respective years furnished to the Commissioner by the Objector's 

adviser in the letter dated the 22nd day of June 19&5'which is
fcn

referred to in paragraph 8 hereof and is annexed hereto and 

10 marked "H".

10_, TEE Objector objected to the amended assessments referred 

to in paragraph 9 hereof on the grounds set forth in its 

adviser's letter dated the 28th day of March 1966 a copy 

whereof is annexed hereto and marked "Bl".

lg 11. TEE Commissioner on the 12th day of May 1966 made an 

assessment of the Objector's liability for ordinary income 

tax and social security income tax in respect of income 

derived during the income year ended on the 31st day of March 

1965 and on the 19th and 25th days of May 1966 made amended

20 assessments of the Objector's liability for ordinary income 

tax and social security income tax in respect of income 

derived during the income years ended on the 31st day of 

March 1964 and I960 respectively. Details of the assessments 

so made are as follows:

25 Income Year ended 31 March 1965

Proprietary assessable income
ex Pan-Eastern £553,695. 0. 0

Other assessable income 19.15. 1

Total assessable income  553»?l't.l5. 7

30 Ordinary income tax 23V,788. 9. 0*

Social security income tax 1. 9. 9
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Supreme Court

No. 1
Case Stated

, 23 November iQc 
Income Year ended 31 March 1964 (continued)

.Proprietary assessable income ex
Pan-Eastern £511,315. 0. C-

Other assessable income 536. 2. 1

Total assessable income 5ll>851« 2. 1

Ordinary income tax 2l6.996.13. 6* 

Social security income tax 40. 4. 2

Income Year ended 31 March I960

Proprietary assessable income ex 
10 Pan-Eastern £425,239. 0. 0

Other assessable income 1,892. 8. 4

Total assessable income .427,131. 8. 4

Ordinary income tax -181, 530,13« 6 

Social security income tax 141.18. 8

15 * A deduction pursuant to paragraph (c) of sub-section 

(3) of the said section 138 h'is no application,

The respective amounts of proprietary ii.^ome included in tl~o 

assessment in respect of the income year ended on the 31et 

day of March 1965 and the amended assessment in respect of

20 the income year ended on the 31st day of March 1964 aet forth 

in this paragraph were based upon information supplied to the 

Commissioner by the said Europa Oil (N.Z 0 ) Limited and "die 

Objector respectively in the letters dated the l?th day of 

February 1966 and the 12th day of April 1966 which are

25 referred to in paragraph 8 hereof and are annexed hereto and 

marked "Q" an.d "R" respectively.

The amount of proprietary income included in the amended 

assessment set forth in this paragraph in respect of the 

income year ended on the 31st day of March I960 was bused

30 upon information in respect of that year supplied to the

Commissioner by the Objector's adviser in the letter dated 

the 22nd day of Juno 1965 which is referred to in paragraph 

8 hereof and is annexed hereto <;t:<J marked "H",

12. TIIK Objector objected to the assessment in respect of 

35 income derived during the inooine year ended on the 33 st day



"NO. i !
Case Stated 
23 November 19 
(continued) 

of March 19&5 referred to in the preceding paragraph hereof on

the grounds set forth in its adviser's letter dated the llth 

day of July 1966 a copy whereof is annexed hereto and marked 

"132".

5 13. UPON the remaining objections referred to in paragraphs 

6, 8 and 10 hereof and the objections referred to in paragraph 

12 hereof being disallowed the Commissioner was required to 

state this case.

14, THE Objector contends that:

10 ( a ) In relation to the shareholding of the Objector in

Pan-Eastern during each of the income years ended 

on the 31st day of March I960 to 1965 inclusive and 

at all other material times Pan-Eastern was not a 

proprietary company or ordinary proprietary company

15 within the meaning of the said section 138 nor was

it a proprietary company within the meaning of 

section 2 of the said Act.

(b) The Objector did not during each or any of the said

years or at any other material time derive proprietary

20 income from Pan-Eastern vithin the meaning of the said

section 138.

(c) (i) In respect of each of the income years ended on 

the 31st day of March I960 to 1964 inclusive 

the Commissioner made an assessment of the

25 liability of the Objector for ordinary income

tax and social security income tax on the 

basis that Pan-Eastern was not a proprietary 

compan}' vithin the meaning of the said section 

138.

30 (ii) Consequent upon such assessments and unaware of

its possible assessabilifcy for proprietary 

income and to comply with the requirements of the 

excess retention tax provisions of the said 

Act the Objector maintained'its ordinary

35 practice and distributed by way of dividends



JL J.
Supreme Court

No. 1
Case Stated 
23 November 196?

... . . n . ,, , , ,   ,, (continued) to its shareholders the total of the amounts

received in each such year by vay of dividends 

from Pan-Eastern as set out in paragraph 3 

hereof. The total of the said amounts so 

5 distributed by the Objector during the said

period vas £3,227,625.0,0.

(iii) In making his said original assessments for 

each of the years ended on the 31st day of 

March I960 to 1964 inclusive the Commissioner

10 acted with knovledge of all the relevant facts

and circumstances. The Objector acted to its 

detriment by distributing to its shareholders 

the said sum of £3,227,625.0.0 and the 

Commissioner vas thereby precluded from making

15 his amended assessments dated the 30th day of

March 1965 and the 17th day of December 1965 

in respect of the same yei ;-s vherein he claimed 

that Pan-Eastern vas a proprietary company 

vithin the meaning of the said section 138 

20 aud vherein he purported to assess as

proprietary income the said amounts totalling 

£3,227,625.0.0. 

(d) The Commissioner has made amended assessments of

income tax against Europa Oil (N.Z.) Limited in

25 respect of the profits of Pan-Eastern upon the

grounds that such amounts are the income of 

Europa Oil (N.Z.) Limited and not of Pan-Eastern 

and upon the grounds that the agreements vhich 

resulted in the said profits are void under

30 section 108 of the said Act and the Commissioner

is precluded from making contemporaneous amended 

assessments involving the same amounts against 

the Objector vhereby the Commissioner implicitly 

asserts that the same agreements are valid.

35 (e) The said amended assessments made on the 30th day

of March 1965 and the 17 thday of December 1$65,



Case Stated (Z. 
23 November 196? 
(continued) 

being in each case proprietary assessments, did not

constitute alterations in or additions to the original 

:'<on-propriet«ry asses:-"<  ...nts in order to ensure the 

correctness thereof within the meaning of section 22

5 of the said Act, and each and all of the said amended 

assessments are accordingly invalid.

(f) The said amended assessments made on the 30th day 

of March 1965 and the 17th day of December 1965, 

purporting in each case to correct an alleged mistake

10 of law on the part of the Commissioner in making

his original assessments, did not constitute 

alterations in or additions to the original 

assessments in order to ensure the correctness 

thereof within the meaning of section 22 of the said

15 Act, and each and all of the said amended assessments

are accordingly invalid.

(g) The amended assessments made by the Commissioner in 

respect of income for the year ended on the 31st 

day of March I960 and referred to in paragraphs 5

20 and 11 hereof are invalid in that the Commissioner

was and is precluded by virtue of section 24 of the 

said Act froa using as a reference by which the 

amount of proprietary income included in such 

assessments was calculated income derived by

25 Pan-Eastern prior to the 1st day of January I960,

15.__THE Commissioner contends that:

(a) At all material times Pan-Eastern was a proprietary 

company within the meaning of the said section 2 

and the said section 138 and an ordinary 

30 proprietary company within the meaning of the

said section 138 and the respective amounts set 

forth, under the heading "Proprietary assessable 

income ex Pan-Eastern", in paragraph 9 hereof in

respect of the income years ended on the 3ist day

35 f-f March iy6l to 1963 inclusive and in paragraph

I 1 'tv. eof in respect of the income years ended



No. 1
Case Stated
23 November I9c?

on the 31at day of March I960, 1964 and 1965 (continued)

constitute proprietary income derived by the 

Objector from Pan-Eastern in such years respectively.

(b) The Commissioner was not precluded from making 

5 all or any of the rfH-;e8f.:.ucnts or amended

assessments to which the objections herein relate.

(c) The Commissioner was not precluded by virtue of 

section 24 of the Land and Income Tax Act 1954 

from including in the amended assessment in respect 

10 of the income year ended on the 31st day of March

I960 referred to in paragraph 11 hereof the amount 

of £425,239.0.0 set forth in that paragraph in 

respect of that year under the heading "Proprietary 

assessable income ex Pan-Eastern".

15 1_6. WITHOUT detracting from the generality of the

Commissioner's contentions in paragraph 15 hereof, the 

Commissioner does not necessarily accept any allegations 

of fact in the Objector's contentions nor the factual basis 

upon which they are claimed to be made,

20 I?. THE questions for the determination of this

Honourable Court are whether the Couoissiouer acted incorrectly in 

making the amended assessments in respect of the income years 

ended on the 31st day of March l>6l, 1962 and 1963 referred 

to in paragraph 9 hereof and in respect of the income years

25 ended on the 31st day of March I960 and 1.964 referred to in 

paragraph 11 hereof and in making the assessment in respect 

of the income year ended on the 31st day of March 19&5 

referred to in paragraph 11 hereof and if so in what 

respects should such amended assessments and assessment and

30 which of them be amended.

Bated at Wellington this 23rd day of November 196?

D. A, Stcvcns 

Commissioner of Inland Revenue
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Supreme Cou
No. 1

Case Stated 
Annexure .-.k

* I •<•(- '• •'' './" v-v
("0 G aloaj/rJ^i^rLjor Ax ;: en sab] _o Jjicorne

Net Profit Year Ended yi t '5<>6k (as returned) £ i|i|2 . 1-u 9

Add Interest Accrued 31*3=^3 received
during Year landed 31 -3*6U £> 93»17« U

£ 536 r 2. 1

(2) Hon-acoeasable Income

(3) Provision for Taxation £ 267*17*11



" \ ̂ ; -

__f JIK^/.G G-ross Innc.TiC in ]I c r', C 

Dividend £(N.z)2,5 25,000



MPA1TY LIMITED - ^^M^l

1963
i onn 7RO O 0« 2.525,000. 0, 0» 3Y: Divldonds 200,^0. u. u« ^,^ ^»
. o » o> fi 1-I-, M4-3» ^4-0 9» Intercot 0,1*21. o.-n<» H^^

208,8?1o 6.11.

p. 5. 8,390. 5. 7. 

Ne tt Profit 20U.807.15. 2 2,525,171*. 6. 10.

Transfer from 
Provo for 
Tax

2,533,851. 18. 9.



ASSOCIATED MOTORISTS PETROL Ci 
PROFIT & LOSS ACCOUNT 7 01'."?

T6: Sundry Expenses

Provision for Taxation

Transfer to Profit & Loss 
Appropriation A/C

1963
6. 1.. 3. 

U,057o 10. 6.

196*1
1. Oo 0. 1 

267. 17.11*

20U,807o 15. 2 0 2,525, 17U. 6.10,

208, 87U 60 11. 2,5%

PROFIT & LOSS APPROPRIATION 

TO: Dividend U02,/*25. 0 0 0 0 2,525>000. 0 8 0*

Balance carried forward 8,390. 5." 7« 8,.851. 18. 9»

5. 7. 18



LARCH,

12°Io
ish at Bank 20,217, 12 0 6<> 67i|. 0 19. 9 e

aares in other Companle^0,500o 0.0. f>0,500<> 0. 0<

ondry Debtors 200,8U3o 17»U. - - -

271,561. 9.10

Director< .// /J
LIMITED.
requiredo In our opinion proper books of account have 
hese books. In our opinion, according to the best of 
.e said books, the Balance Sheet and the Profit and Loss
fair view of the state of the Company's affairs as at 

.ded "on that date 0 According to such information and 
,s Account give the information inquired by the Companie

PATTRICK, FEIST. JACK AIID MIDDLBBHCOK.

Public Accountants 
Auditors



1C,
ASSOCIATED .MOTORISTS PETROL C

BALANCE SHS3T A3 AT 31ST I,

126^0 1964°
Authorised Capital 100. 0. 0. 100* 0» Oo C?

Less: Uncalled Capital 100o 0 0 0 0 100 0 0 0 0 0 S3
~i  : - "i  i r Sl

Profit & Loss Appropriation
/ A/Co 8,390* 5°, 7» 8,851* 18» 9»

Provision for Taxation U,057» 100 6 0 26?. 17.11o 

Sundry'Creditors 12» 0» 6 0 - - -

Europe Oil (N.Z) Ltdo
Current VC 259,101* 13. 3o ^2,055. 3. 1.

271,561* 9o10c 51,17Uo 19. 9.

WELLINGTON, N.Z. 
30 til i Jove rub ei> 1

AUDITORS 1 REPORT TO MEMBERS OF ASSOCIATED MOTORISTS PETROL COI.TAITY 
We have obtained all the information and explanations that v/e have 
been kept by the Company so far as appear from our examination of t 
our information and the explanations given to us and as shov/n by tl: 
Account are properly dra\vn up so as to give respectively a truo and 
31st l.iarch, 196^4 and of the results of its business for the year er. 
explanations the Accounts, the Balance sheet and the Profit and Loc 
Act 1955 -n the manner so requiredo

V/ELLIM3TO;J, I'..Z. 
30th Kovember,



vy; 1 :/:.' [ o;i PJ:CVJSIC:T 7/1.3,0.5.

No. 1
Case Stated 
Annexure A5

V*

0

Hot Profit per Profit C-. LOGS Account 

"Less Dividends - Ifon .Assessable

Let
Interest corned not yet received at 31«3.65 

/ssccssci'ble lrtccr;c year ended 3^.3»65 ... f

^Prov:lrp..cn for Tr-rvtion

(1) To bo asoccscd for yonr ended 3'i»3»65 on 

'Incono To;: ;

Social Security Incono TK<:
\ i

(2) Estijaatod yoaa' ended J51*3o66 on

£19 ~15 - 7
8 0 -1

9 -'l

'O$ -10 -

<xy<-^



27

uIMTED

uDED 31 ST men ,^965 . 

1964

443 Interest 
2,525,000 Dividends

-£2,525,443

2,525,442 Balance brought down

414 - 7 - 1
404,coo - o - o 

£404,414 - 7 - 1

404,413 - 7 - 1

£2,525,442 £404.413 -7-1

31 ST MARCH. 1965.

8390
2,525,174

288 

£2,533,852

Balance brought down 
Nett Profit

Transfer from 
Prov, for 
Tax

8,851 -18 - 9 
404, 207-6-5

1

£413,059 - 5 - 3



1964

2525442

2,525,443

268

2,525,174

Sundry Expenses
Net Profit Carried Down

/:SSuCI/.T)'D KCTOILTSTS FSTKC'I 

HIOFIT ft L053S ACCOlil'iT FOR YI-'/J

1965

1-0-0 
2f04,M3 - 7 - 1

Provision for Taxation 

Transferred to P.&.L. Appropriation

206-0-8

- 6 - 5

£404,413 - 7 - 1

2,525,000 Dividend
8,852 Balance carried forward

PROFIT & LOSS APPROPRIATION 

2fO!(.,000 - 0 - 0 

9,059 - 5 - 3

22,533,852 £413,059 - 5 - 3
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Supreme Court
No. 1

Case Stated 
Annexure B 
7 April 1965

7th .dpril, id: 3.

29

mr. L.d
Co,.:..J.ssioner 01' Inland lie venue,
Inland h

p:
l^.-t.* :

Dear

I; 1,;: ..ss.ciated mats Petrol Comaa/my Lt'-_.

1 have been instructed by the r.bovo Company to lodre formal 
objection against the assessment dated 30th h'srch 1 cjb5 .for 
proprietary incor.:e tax in respect 0.1.' the snare of the profits 
doemed to have been derived from .Van f.astern xe.finin/;; Company 
Ltd. during the income year 'i cjt>0. The objection is in the 
main based on the fol.Lc.Ying reaso..s, but it is v/itnout pre;;adiee 
to f urtner reasons be in;- given v/hen the c^ounds _'cr the

' r;. a:,.undecl aL.sec;s:.\ent ai-e i.:ade hj:ov;n to tne Company:

1

3.
!

The provisions under iiecticr: 133 of the L-and and Income Ta:; 
j.ct 1^5'';-? read in con;'unoticn -,,'ith oeetion 2 eutablich 
clearly that a Co:.p::ny ijicorpcrated outside of Lev: Zealand, 
v/hlch neither carries en busine;:c in hev/ heaianci r.or derive:; 
any income in I^ev/ heaiand, is not a proprietor;; Co:.:pany, 
and that a proprietary assessment ca;:not be n:ace on a 
Company resident in I'.cv/ hea.).and in respect 01' a share 
of the overseas i;'..co;v.c derived by such a non-resident Co;..\-any.

y.lnce the proprietary tu;; legislation \vas introduced 
eucceedinr; Commissioners have established ana continued 
the nuiry that hev; /;eaia;-.d Uo..'panics are not assessed 
for proprietary tax in respect of their holdings in. non­
resident Companies v/hich neither 
r.ev; Lealand nor derive income in 
submitted tnat v/nile a ruling or 
Commassic-ers does not bind a rev 
taxes office,, a nev; Commis:-ioner 
v;;i.th retros /active effect, for c. 
did. not hold that orfice, rulir.gt 
established by his predecessors,

carry on ousj.ness in 
"ev/ hcaland. It is 
the practice of previous 

  Com .;issio::ar v/h.en he 
is not entitled to alter 
period d.:.rli;r; ./}jich iie 

i made or practices 
for their ter...s of office.

In reeject of the year ended 31st harsh 1 c:60, it has not 
been the practice of the f^part:.:ent to r:a::e proprietary 
assessr.:ent to all O'o./panies to \vhoi.i the circur.:st:.nces 
outj.ir.ed v;ould apply. It appears that Associated hotorisfs 
retrol Cc.v.pany Ltd. Jiss bee)., singled cut, and it is sub..:ittec? 
that it is against natural Jastice that a Co::::..Issioner 
applies or nahes an asscss;:.ent on one Company v/ithout ::.:.h:;nc 
an assess:..ent on all Uo:.:panles in he-,: hcala^c. to v/nom the 
sa:.:e circumstances apply, ana that tne OoL.missio;;er .: s 
precluded from dolnf; so.

The su^pjestcd oro-rietary i: come tax fsyurc, .:': ;';li1 , G'-;G, is 
in any case sub:,tan" ially in excess of the shara of the 
:m.come for the flimnclaa. year or the .\ ar, L'astcrr. '.'. of inln-i 
Cor.:pi.ny in ouestlo:. to ./hlch associated ho tori:, s. V'etro.L 
Co::.p;-;ny Ltd. -./ouid be dee;..rd to be entitled, if the 
:;roprietary .revisions v;t.:re to apply.



In vlev/ of the In-lortance of the natter, I br:.ve been as':ed 
to request your early decision to thin objection. Vhe Uo/.maziy 
requests ai;:o that, 'if the objection ii; nob al.lo;:ed by yen, a 
case a ho/.Id be stated at the earliest ].;o: ;:ent, a:*j (J it desires 
that in vie-.: of the innortance ar,a of the cue;ct 110^3 of ia',y 
involved, that such a case should be referred in the first 
instance diractly to the Supreme Court.

As Associated ;.otorist,c .rctrol Uoi.inany .Ltd, ivniier the 
i'etcntion 1'a:-: 1-rovicio^s had to distribute all its diviCo;:od 
income, it has no liquid funds available to h.aJ-ie p:iyr.:erjc . 
In view of the asco:zscent at this late st:; ;;--e, and t'r :e i;'.a^n:' tude 
of the arount involved, it is requested t^ot you agree to defer 
the requirecent of p?.yi..ent until the cr:;e has V.'jcn decided, if 
you do not feel that the forc^oin;_i. tub;;.isslons ,.v.stify your 
allov/in[i the objection, and your early advice v;oald be appreciated.

Yours faithfully,

G.A, Lau
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2.8th March, 1256

The Commissioner of Inland Revenue, 
Inland Revenue Department, 
WELLINGTON. '

Attention

Dear Sir,

A.L. Twbi;

Re: Associated Motorists Petrol Co. Ltdu

I have been instructed by the above Company to lodge for- 
objection against the assessments dated 17th December 1965 fc 
proprietary income tax in respect of the share of the profits 
deemed to have been derived from' Pan Eastern Refining Company 
Limited during the income years 1961 to 1964 inclusive. The 
objection is in the main based on the following reasons, bu 
is without prejudice to further reasons being given "when the 
grounds for the Department's amended assessments are made kn: 
to the Company:

1. The provisions under Section 138 of the Land and Income 
Act 1954, read in conjunction with Section 2 establish 
clearly that a Company incorporated outside of Mew lea:and, 
which neither carries on business in New Zealand nor derives 
any income in Mew Zealand, is not a proprietary Company, 
and that a proprietary assessment cannot be made on a 
Company resident in Mew Zealand in respect of a share of 
the overseas income derived by such a. non-resident Company.

2. Since the proprietary tax legislation was introduced,
succeeding Commissioners have established and continued 
the ruling that Mew Zealand Companies are not assessed 
for proprietary tax in respect of their holdinrs in non­ 
resident Companies which neither carry on business in Me:: 
Zealand nor derive income in New Zealand. It is suJ:::i ed 
that while a ruling or the practice of previous Commissioner; 
does not bind a new Commissioner when he takes office, a 
new Commissioner is not entitled to alter with retrospective 
effect, for a period during which he did not hold that 
office, rulings made or practices established by his 
predecessors, for their terms of office.

3. In respect of the years for which the assessments have
been issued, it has not been the practice of the Department 
to make proprietary assessments to all Companies to v:hc:r. 
the circumstances outlined would apply. It appears that 
Associated Motorists Petrol Company Limited has been singled 
out, and it is sui: watted that it is against natural justice 
that a Commission' r applies or makes an assessment on cne 
Company without m-_. ing an assessment on all Comoanies in
New Zealand to w 
the Commissioner

the 
pre

me circ ances anply, an
luded from doing so.



o

ff

Apart from the general observations set out in paragraph 
2 above, it is claimed by my client company that the 
Commissioner considered in 1963 the liability of the 
Company to proprietary tax and made a determination that 
the Company was not liable. It is further claimed that 
there is no new evidence which would justify you in 
upsetting your predecessor's ruling.

5 to EuroaIn your letter of the 17th December
(N.Z.) Ltd. you refer that certain adjustments have
made in the assessments for the income years 1961 to

Oil 
been 
1964-

taking into consideration
of the agreements entered
surrounding circumstances
ment claims there were in
void. If the agreements
entered into by Pan Eastern Refining Company
Associated Motorists Petrol Company Limited,

108 
and

bec seinter alia Section
into with Gulf Oil 

This suggests tha
existence agreements
referred to include

Limited or by 
it is submitt

all the 
t the Depart­ 
which are

eemen

you are precluded from making the proprietary assess:

In view of the importance of the matter, I have been asked 
to request your early decision to this objection. The Company 
requests also that, if the objection is not allowed by you, a 
case should be stated at the earliest moment, and it desires 
that in view of the importance and of the question of lav; involved 
that such a case should be referred in the first instance directly 
to the Supreme Court.

My client Company understands that the position as set out 
in the letter of intention of the Commissioner to I'r. B.J- Toed 
of the 29th July 1965 applies also to any payments of the amounts 
referred to in the above assessments.

Yours faithfully,

G.A. Lau
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llth Ju

Chief Deputy Courr.issioner of Inland Revenue,
Inland Revenue Departr.icnt, 
Private Bag,
V'Rl T.T

Dear Sir,

re e i a ted Me;t_pr i sivs^ Petrol Co'iijpany Linited

I have been instructed by the above Company to lodge 
formal objection against the assessment dated 12th Hay, 1966, 
for propri etary incor.ie ta:: in respect of the share of tlio v-rofits 
dceiiod to ha.vo been derived from Pan Eastern Refining Co~.pany 
Lir,iited dur.in/; the year ended 3!st March, 1965 <> The objection 
is in the main based on the fo.1 loving reasons, but it is vrithout 
prejudice to further reasons boin^ .^'iven vrhen the ground for- the 
Department's amended assessment is r,;adc Icnov.'n to the Company:

1. The provisions under Section 138 ol? the Land and Inco:ne
Tax Act 1954* read in conjunction with Section 2 cscablish- 
c.lear.ly that a Company incorporated oi'ir.s.ido of l^ev,' Zea.l^.nd, 
Vv'hiob ne.ithcr cari'ics on business in Xev;. Zealand nor derives 
any inccrio in Ne\.' Zealand, is not a proprietary Conpany, 
and that a proprietary assessnuint cannot be made on a 
Cor.ipany resident in Xev; Zealand in respect of a share of 
the overseas incor.ic derived by sue!-; a non-resident Co:, pair/.

2   "In previous correspondence v:ith ii'uropa Oil (l,-: '/) hir^.ited . 
3'ou acivi.scd that certain adjustments had been nade in the 
assessment taking into conslcleratiioii inter alia Section 10S 
because of the agrcer.icnts entered into v.'ith Gulf Oil an:' all 
the surrounding cirrumstajices . This suggests tliat the 
Dcpar ti'iciit claii-i.s there v;cre in existence agreements v;h.ic!i 
are void   If t!ie agrecnejit s referred to :inclucie any aprv/eine' 
entered into by Pan Eastern Rcfliv.iny, Coup^iny T.;i;.iitcd or by 
Associated ?Iotor:i sts ?e(:ro.l Company Limited, -it is subr.iittcd 
you ai-c estopped from malzing the proprietary assessment

In view of the importance of the natter, I have been asked 
to request your early decision to this objection. The Co:~.:
requests ail so that, :i f the objection is not allowed by yo
c;i5,e should be stated at e a i' 1 i e s t ni o, : i c n t, a i
tha.t in vie 1,: of the importance and of the questions of la'/: 
involved, that such a oa?o should be rofori'cd in the fii-st 
instaiicc directly to tlie Supreme Court.

u

Yours faithfully,
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Br Go A, LC.UI
P.O, Box ''.< --.--» j- - • -s .-i :'- • •-
'.•'."!;J.'i i.l. i'. v j. v'., i

Doar Dr

In :/our letter of obrleo l-icn. dated ? ."ipvi'l '!9-: >v ^; 
tl;.o ^.GGG'.^-i.-.ont oi" pro:).oio1; : ;3?y to;:' Tor LJK.- ye:;.'? ^ndcd >'.- 
1900 vou suoted j.;i j^r.?,r;i, : .-;r,':.|.'.b. ^- 7 l:i:u!;. l;ho v:r?o;y: ; \i.ob--i-y .?.;j 
iiicluac-i (./: ';-] ? G ;'io) i?.; ey.c.c::.;-.Lvo,-. In oi'.l^r t;h;:t; ^uo ];.? 
^:-Mv,;.nr; </,-;,' }>a .i..n^i'udc:,ri s v.oulcl ,you  .'io-.i:jO navlue 'GO v.l-if'. 
and the reaped v.ii/j 1; .he lijuro oi' 1V<- J'!'1 S.0-i8 is (ixooaivl

Youro faitlifully,

.':•'-.<" .•?>^-.-/-'-< 
c-

Si'-cclal
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WELLIl.'GTON, C.I. N.Z. 

P.O. BOX 1931 '

29th April, 1965

I.ir L.J. Rath::en,
Goian i s s i or, c r of InJ and Pe venue 5
Inland Revenue Department,

Dear Sir,

Re: Associated, rotornsts Petrol Co. Ltd

Further to r;:y letter to you of the 7th April re the a"bove 
at the conference v/i l.h you on the 12th April you indicated, 
that the Department r.•;.'.• ",vish 'o rely also on Sect.'.on 106 in 
respect of thr amended assc2srr.e2~.t r.aac to ]'/Jropa Cil (".Z.) 
Ltd. This oii-x-sts tliat the Pcp?r1,;;:ort claims there ".vac in 
ex:istence an arrant-orient v:hici: for the purposes of that 
assessment shall "bo void.

It is su L-;.-:J tied, as a further ground of object'on that in 
such case you are estopped frc:.. :::a}:in r; the propriel r;.ry assess­ 
ment as issued. It is also clawed. thc:t there is no nev; 
evidence v/hich v/ould justify you to upset your predecessor's 
ruling.

The forecoin^ is v.'ilhout prejudice to further grounds 
for the objection being giver. v::.en the reasons for the 
Bopartnent' s amended assessment are made hnov:n to the Co:np:-ny.

Yours faithfully,

G.A. Lau



Supreme Court o r
No, 1 

Case Stated
Annexure E 
5 Kay 1965

5 iOay 1955

Dr Co A. Lull, 
P.O. iJox 1931,

D.::ar Dr Lou,

A IT D i ) T '' '' -
to your" irttors of 7 April 1955 and 29 April 

1955 in which you object to tho aTsc-ssrrir. nt in respect of 
the year on dad 31 ?-;urch IT JO issued en 20 l-.arch 1565.

As regards pornnr^phs 1 f 2 and 7> of your lottrr of 
'1 April s I do not riijrcr.. with thn contnritionH sot out th 
So Par as leral irsuoc. srr- concerned, thr; i^:p-.;rt'.T;.'nt i-i^ 
as you arc oir_,rc, tr/kcn logs! advice: and has l.irc?n 
tl'iat it is aching correctly,

In c.onnoclion wit!; the policy issuer, th^re are only 
two specific co;ri,::crits 1 would like to

The fimt is that. I cnpha t.i c:t:ll y dony th?. uugnr.sticn 
thai Asoocialod ; iotoristy Potroi Co:r:p.jny Ltd ii.-.,s i:,c^n 
sirrjlod MU t and I aosuro you th;::t ^11 co-pp'rni ;:s railing 
into this category ivill he £ii,:?.i lor! y

The: sc-cnnd is that I an not ai".;re of nny ruling 
.along the1 lines refer rod to .if; (jara:ii\..;j[i 2 of your le 
Cvon if there had been a ruling, of the l-sinci you <-_:u 
tho Cu'nr-iiscioncr ;:ould not ho prevented fro'n upplyinr; 
ho considers to bo inn correct interpretation of the l

In your Ic-ttor of 29 April ypo !.;u:)r-;jst tl-ut Lc:;3 
the- t'-coart-.iont concid^rr Section ILL"; to bo i> ni.-3v,-,nt in Lhe 
as; -ji3r. rr;or!t icc.uod to Cuvcp': Ji.l (";,Z.) Li-r.i trd.. it ic 
ps'oppod fro-ri issuing a proprio L.T/ -.;:-. 5:0 53 s : ;c-i t to .-.^soc 
.vlotorists retro] Company Ltd. I hour rcjcoivrd Ico^l .oiJ 
to tiie c;ffr:at ti'ipt trio : ; r:so:;c:':f:n'. s i:;s : Ui ; d to !:;it!i thr so 

in no way in,:o-;p^ t i;,l:: .

You r^lso state, t! t, "..-,. thcrc ic.- no ru:'-: 
t'hlc:!'i !v:;uld juri: ify you to upsot yauv pi-od^cr'c -.or ' £. ru:inn'' 
I would .icivisci that thr <.;r.p.lic;: t. i. o;-; of the pi :; : ,r ;.c tnry 
pro\'ii-. i 'jn'j i' o thr; pr^ 1 .^-!,!: c;i::cu n;:-. trine. :.-s :.' ;:? not 
by t h t ; p r a v i TJ u 3 d u "; r:i L ;   r. i a n o r .

A?: rr;;:.Tdr. fw/Mrnt, I am prcp::,"i:-d to :.dl:'.-j th^ 
adcti ti oruil t;ix now .-;;.s:".:cr;d to ri?:n:-i.n outs f .; ic'i nr, , without
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20th. May, 1965.

COLONIAL MUTLV

1 17 CUSTOM

WELUNGTC

P.O. BC

Mr. A.L. Twhigg,
Chief. Deputy Commissioner
of Inland Revenue,
Inland Revenue Department,
Private Bag,
W ELLINGTON.*

Dear Mr, Twhigg,

re : As s o c i at. e d Mo it or • i st s rlCo . ,

I received your letter of the 7th. April, which has been 
handed over to the Company's legal adviser for dealing with 
appropriately. However, there are three matters which I 
have been asked to reply to:

1) While in view of the fact that in future the Department 
may assess other New Zealand Companies with proprietary tax in 
respect of overseas interests, as far as the year ended 31st. 
March I960 is concerned, as the 31st. March 1965 was given as 
the last date on which the Commissioner could, make an assessment 
in respect of that year, it still appears that Europa has been 
singled out.

2) The particular question of proprietary tax in respect 
of Pan Eastern Refining Company's profit was mentioned by Mr- Ty'l er 
early during his investigation. The suggestion that it was not 
considered by the previous Commissioner comes as a surprise.

3) Regarding payment: In my letter of the 7th, April, 
I sequested that the payment be deferred until the matter has b^en 
finally -decided. It is not possible for the Company to budget 
from three months to three months, particularly where such substantial 
amounts are involved as contemplated here.

In a recent discussion the Commissioner, Mr, L.J. Rathgan, 
agreed to give further consideration to the matter, and we request 
you kindly put the original application before him.

4) As far as the amount is concerned the Company understands 
that the amount assessed is to represent the income of the Pan 
Eastern Refining Co, Ltd. for the twelve months ended 31st, March 
1959. However, this happens to be the financial year of an overseas 
company which is not within hte orbit of the Xew Zealand Tax 
legislation, therefore as the Commissioner is precluded from going 
back more than four years for assessment it is submitted that the 
financial year of the overseas company ended 31st. December I960 
is the_fir,st year which may be taken into account. If this should 
not he correct, it is submitted that only incogs earned during the 
twelve months to the 31.' ; -':.« March I960 could bo taken into account, 
the Nov.- Ze-'.land Company's balance day beirirr the 31 st. March. 
This is of course subjeci. to its being decided that the Company 
is liable for proprietary tax.

Yours faithfully,



Supreme Court
No. 1

Case Stated 
Annexure G 
14 June 1965

3f:

14 June 1965

Dr G. A, Lau, 
P.O. Cox 1931, 
WELLINGTON.

Dear Dr Lau,

ASSOCIATED MOTORISTS PETROL CO, LTi)

Your loiter of 20 i-'iuy 19G5 raises several matters 
which have boon the subject of earlier correspondence c

You have referred once more to the question of Europa. 
having been singled out. I can on.ly repeat what I stated 
in my letter of 5 May (to which letter you were presumably 
referring) to the effect that all companies falling into the 
same category will be similarly assessed and also that the 
application of the proprietary provisions to the present 
circumstances was not considered by the previous Commissioner-

As regards payment-,, the Commissioner has considered 
this matter again but ho is not prepared to allow the tax 
to remain outstanding without periodical reviews.

If it would assist in any way with budgeting, the 
Commissioner would consider an alternative by way of payment 
of one quarter of the tax with the residue to remain out ~ 
standing for a period of six months from the due date for 
payment. The position would then be reviewed at six monthly 
periods the r o a f t e r .

Should thJs alternative bo unacceptable the present 
arrangement must be adhered to.

Your other point suggests that the income of Pan Eastern 
Refining Co. Limited for the? year ended 31 December 1960 
is the first year which should hive been taken into account 
for assessment purposes under Section 133. Altorr.atively , 
if this is not correct you submit that the ir.'eomo of Pen 
Eastern Refinin,; Co. Limited \ or the 12 months ended 
31 March I960 only should be taken into a e count in arriving 
at the income to he assessed to Associated motorist:: i-'r. trol

trie same eriod.
thi'3 aspect of the ob joe:. J.3n would you please e:::visi: th::; amount 
of Income derived by Pan taotern Refining Co, Limited for 
the years ended 31 March 1960 to 19G-'', inclusive.

Yours faithfully,

(A* I... Iwhir«ri) * 
Thief D";ii!i;y Comm.L:;r;ioner 

of Jninnd R.M/uiiue
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22nd June, 1965.

117 CU. TOMlii

WELLING'' '.r.i

I-.O. 'COX

The Commissioner of Inland Revenue, 
P.O. Box 2193,

. L . Tv;hi gg

Dear I.!r. Tv/higg,.
i:. ted ;:otor:UrbsPet.r'ol Co^ Ltd.

I acknov/ledce receipt of your letter of June 11}.. 
I submit the position still is that the co::.pc::y v.'ould be 
the only one in I7e\v Zealc.nd ascessc-d on the proposed "basis 
as far as its income year ended 31st '.larch "i960 is concerned,,

The part of your letter dealing v/ith payment is 
received v/lth e;-: trer.e regret, as it entirely disregards 
the practical .co::siderat:i.c::s of the corpora 17 ' s finances. 
Therefore in the meantime the company is not in a position 
to accept the proposed alternative.

V/ith reference to the final paragraph of your letter, 
'the company advises that only the income figv.res of Jan 
Eastern Hefinlng Company ltd. for each year ending on the 
31st JJeeember are available, but if they ta.:e, as they 
under stand the suggestion made "oy L'r, H.T. Phillips^ a 
sirnple proration according to tine the position v/ould then 
be: -

-1-2 _;nonths ended

31.3.60 
31-3.61
31.3.62
31.3.63

850,1*79
821,888

1,032,1*78
961,1 £8

1,072,174

Yours faithfully,
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COLONIAL MUTUAL LIFE BUILDING 
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WELLINGTON, C.I, N.Z. ^ ft 

P.O. BOX 1931 ~———

28th Juno, 1

he Gor..r,issiorier of Inland Revenue, 
nlanc Revenue JJeparti.je.ut,

Ke: ^sMOcifitecL;;o"o;::lj3tc Petrol Co., Ltd.

In respect of the year ended 31st V'arch i960 the above- 
naned cor.-pai:y has received notice of amended assessment of tax 
dated 30th h'arch 1965. Objection to the said assessment has 
been duly laade and although there has not yet been received 
fro:.; you a letter specifically disallowing such objection it 
is clear fro:.i the corres- ondence that the company' s objection 
has alreaayr been disailo,/cd in so far as it disputes liability 
for proprietary tax.

Under the circumstances I therefore request on behalf of 
the company that you state a case pursuant to faction 32 of the 
Land and Inconie l"a:: -'-ct '195'i- for the determination of this 
objection by the ^uprcr,:e Court.

You v/11.1 no doubt su'br.ilt in due course a draft Case otated 
for consideration by the co --.pany's advisers.

Yours faitlifulJ.y,
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Supreme Court

No. 1
Case Stated 
Annexure J 
29 June 1965

29 Juno 1965

The 'Jecr-ctary,
/: r3 ::• o c i a t c a i: o t o r i D 1- a I' c t r o 1 Co, L t d, 9
P 0 0, };o:: 52'i >

7;car Sir,

Would you ;nlc-;;:,oe oirojxly copies of the entries r-c;-u:; rccl to 

Eastern i.e.riiji;-:^ Co. Ltd 0 on the rollov/in,; dates:-

29 r> vr; <">r\n -/ /.^g^-^v
100,000
I50p0co 
150^000
200 r. COO
O^,Q n ( QQ

200^000
2,3CO,OCO

i:-00 g ooo

.•e 7*3.201
100,375
''. f^O' M^ 1"-5
I ^^ y ̂ 1 ^''-
200 f 750 
200,750

2,525*000

100 - ;< 'iOO,7«-6 t

100 - 101

ciivxcie::. :'•
;:) ;;lo^EC ouo i.!^ colics of the c-r^rien in v-ccmact of tiic
; occiared i:-i ;i?<.:.vcp.r- ol' l-'-cropa and rtatc the b;:.y:.c cf o^
:.-./tc adopted i'o:/ otlior thz;n the I". ovo:.l; •;-.:•.•, IS^i ^-^d \ ca : o>.

YOUPD
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Supreme Cour

No. 1
Case Stated 
Annexure K 
30 June 1965

30 June 1965

Dr G. A. Lau, 
P.O. Box 1931, 
WELLINGTON.

Dear Or Lau,

AS50CTATED ttOTOSISTS PETROL CO LTD

I wish 'to thank you for the information in your 
loiter of 22 Juncj 1965 concerning the insane derived 
by Pan Eastern Refining Co. Ltd during the respective 
years ending on the 31. March.

I note? from the third paragraph of your letter that 
the only income figures of Pan Eastern Refining Co Ltd 
are thoce for the company's financial year cndino 
31 Dnccrnbcr- As this is the best information availabla 
I propose to use your figures shoeing tho incorn-ao ta 
thu 31 Rarch on a simple proration accoi^ding to ti,;ie.

I should add that I luould prefer to have o'r.tails 
of the actual inco;-:2 doriv/ccJ during the; respective years 
ending on the 31 .•',:; rch an;; in this respect I have notice:' 
fron the prccesying contract b:.t'.-ja r..n i-an Eastern r.cfining 
Co Ltd ani.i Gulf Oil Corparation that Gulf nuaraniLDG 
certain n::t oarninrjs to Pan Laetarn i;:.-.fining Co. Ltd 
f o r .oa_ch c-'jzr t^q_r . T f i i s s u Q .3 r s t s that q u a r t a r 1 y a a c a u n t s 
should is.; avdiiable and I nould liko y^u to confirm that 
despite: the agreei^snt, details of the quarterly i near; as 
aro not in the company's possession or available in 
[•Jf..iij,f Zealand or overseas.

Yours faithfully,

(i\. L. T-higa) 
i' Deputy Carrunin 
of Inland Hr-vanue

n



DR. G. A. LAU
UL.D. (LG.). M.COM. (N.Z.). P.P.A f.

EUnMESS CONSULTANT

..IPHONE 41-7G2

The Chief Deputy Co;r.i; issioner
o:(? Inland. Revenue, 

Inland. JU-venue Deoartrient, 
P.O. Box 2193,
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Supreme Cour'

No. 1
Case Stated 
Annexure L
15 July 1965

COLONIAL MUTUAL LIFE BUILDING

M7 CUSTOMHOUSE QUAY

\VELLiNGTON, C.I, K.Z.

P.O. BOX 1931
VI

Dear :,lr. Tv/hig^,

V/ith reference to your letter of the 30th June.

he Corr.-jEny advises that It hac not avr-ilable here aocoiu-its 
shovdng tiie income for each quarter. If neces:. ax'y the figure." 
could be calculated hers, but oven then, :;s you hncv/, they v/ould 
•have to include prorating of annual crude price reouctions, 
interest earnings and expenses.

years faithfully,
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DR. G. A. LAU
..u. (LG.>. M.COM. (N.Z.J. r.r'.A.N.

BUSINESS CONSULTANT 

TELEPHONE 41-7G2
TELEGRAPH; LAUTANT

46Supreme Court
No. 1

Case Stated 
Annexure N 
24 August 196<

COLONIAL MUTUAL LIFE BUILDING

J!7 CUSTOMHOUSE QUAY

WELLINGTON, C.I, N.Z.

P.O. DOX 1931

2/1 th. AUi rU s Jc, 1965.

Chief Deputy Commissioner of Inland Revenue,
Inland Revenue Department,
Private Bag,
V ELL I N G T 0 N.

Dear Sir,

ret Associated Motorists' Petrol Co c Ltd

I acknowledge receipt of your letter of the 6th. 
August. You v.vill remember tiiat in my letter of the 20th. 
May, under No,. 4, I submitted to you that the financial 
year of Pan ^astern Refining Company Ltd. ended 31st. December 
I960 should be the first year which should be taken into account, 
should Associated Motorists' Petrol Co. Ltd. be found liable 
to proprietary tax. and only if this should not be found to 
be correct, then income earned after the lst c April 1959 may 
be so liable.

As income earned is not ascertained until the
Balance Sheet for the year ended '31st. December I960 is app..*\-:ved, 
it is submitted that if the first contention made above should 
not be upheld, then in respect of the financial year of Associate 1 '.; 
ended 31st. Ma-rch I960, on a pro rata time basis three-quarters 
of the income of pan Eastern for the year ended 31st. December 195 
should be included, ns proprietary income of Associated. 
In such case the income from the 1st* January I960 to 31st. Mai-ch 
I960 forming part of the annual income of Pan Eastern for the 
twelve months ended 31st. December I960 would be included in the 
proprietary income of As -ociatedsfinancial year ended 31st, 
March 1961 and so on. This is of course always subject to the 
Company's liability tax having been ev.tablish.ed.

I trust you will agree that the foregoing represents 
the correct apportionment in the circumstances should the question 
f i n a 11 y a r i s e .

Thanking you,

Yours faithfully,
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Supreme Court:
Ko. 1

Case Etar.ed. 
Annexure 0 
13 Septe-Jiber
v. 1965.;--

O
1965

0;: G« A. L:.in, 
P.O. Cox 
I'JEILLIfJGTiJf-J.

D::ar Or Lau,

ASYtCT;,.T!;.-) " CTiT; ~! iTi' ; G PET:-. HI. ro;.TA';Y Li::!T:D
. ,^.,.,.. ... . i.-J., ... -.i-,-,_,,M,lMM*.aj.«t.-w.^.^,*t»»i. .UH^IV umnaUMM* -.»•.«.».• ——4 ——— »«-„« —— »-~~»«Mr M«U-l^-~M.M U^.'KIb~

I h-'.vu your Ic Lt^r of 24 Au.;;Uot ir^ncajminn tho in~;.-;::3 
of Pan Enr.tcrn i;::;finin.r> Co^;;::ny i.i:;,i[.cd uiiic;, r.r.'.y Ijr: i'irot 
t'.;!;on inco account far i^:; Zealand tax p L: r p o :v:, o .

Ar. rogarc'o i;!ip daba fro;:; ;v!iii;h t!in prcpri i;;ir-/ ;;v^ux::i 
can bo f:'.r:;t applied tn /;::;; no ia ted ;-n Dto7-i3t3 [•':•; r.:;. I Co, Ltd 
you rjill be ivjarr. Ilia':, -.vh -•";•:•• thn Act i- •„ f o r r: ir; a 'y-iir 1 
or an 'incnr;;: y^/ir 1 it i : ',r r.rr-: a 'yoar- :j'J"!:-~nn;i.r!:j on ti'io 
Firai c'r:y or Apri.l CIKJ :T;dir.:i on ch;: 1 t Mrt y-i ' irs > ::'ay ;>f 
hlarch, b:rc!t of tiic-:;;:- clays !:ainn innlLjr-r .; ' , (D- ^ti^ii /; ) , 
/l3 y r-;..u!ti it ir; n: : C3'oa^y to lo^k, r'.:;t at tlv incc;.i~.

by i-an E'.i.?.t ? rn n,:fininn CM~;,:u;y Lt-:..: ;. : urini G y :•---.:• 
.;n th, :v.1 ;)..;::-;:•:.:- r.r i:uc on tli.:t L-n:-inr ; rj;. tlir: 31 .'.'i:.irr;

:; onlcula t ;:J !ho :; na :;:.•;:• cjcrivvd :;i!ri;;n i.iiirj I^btar 
p;:-vioc!, it iu tint i'j!'iic;h ;.'Uat be i.ir;:K.; Tar th: ;jurpo;;c3 of 
n-^lying th:; p;:.:> ; ;r.i-.t^ vy pr

ia i':h':;t h^r; bciin ciunr in tir: ^::33 cf Pan Ea-;tc;;:n 
Company Lt- an:i A ; ;o::c:i::>tod ;:otari:;tr; i'-.t^ol C::. 

Lti-:. Th:? in.rjr.i-:- nh:.::h i^ u;-:::;:-;d to he curivi.-i.i by A c rj c C i ;u :? d 
^atori;;^:; P;;trul Company L.j.-.;iu.v. J unJ-::- S-ctior, It'j )';,r tho 
year on:ir:i ".1 i'i^rch hn3 tr^r. cv^iculat:. .! :;;-. tii ; he^.i.3 cf 
Pan CuotL-irn'o ac-Ji'unb:.; ap. ;:';-oioncJ c.-.i"3 1' o tir.-.-.: «

I trust tlr^t yen v;ill c::r^r:' thut this rc^-.-'JJLvc. 5. n t!r- 
correct j.!v::o:.i-- br.in.v a^lculo^crJ ^nd .; :;.;o:>0od to Aoooci.-; i ^d 

to Petrol Lo. LtJ.

faithfully,

(A. L. T..:-,ir;,)
r !.)-;)L!ty LJ:, -:T:i. . 
of In LiL.'i.. A: -J;;:;
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Supreme Court

No. 1
Case Stated 
Annexure P
13 October 

1965

13t:-u October, 1965.

The Chief Depute-' Commissioner
of Inland Revenue, i~i
Inland Revenue Department,
Private Bag,
V," E L L I >T G T 0 IT.

ff

Attention: Mr* A.L. Tv-hig.^:.

ar ' Mot o ris ̂ " -

Dear Mr e Twhigg,

Owing to the absence overseas of
J'.r~ Mali on and later iny absence from '.,'ellin.gbon, I 
v;as not in a pos-.ition to reply earlier to your letter 
of the 13th. September.

As r.iy client Company cannot a,r;rce with 
the proposals set out in your letter, it appear?; that 
there ir. a continuing difference of opinion as to which 
period would be the first period v;hich .should lie taken 
into account, should the Associated Motorists' Petrol Co. 
be liable for proprietary tax. In view of this, this 
matter has to bo placed before the Court as part of the 
case stated, and I would appreciate if you would proceed 
along these lines accordingly.

Thanking you,

Yours faithfully,•J.

Ltd.
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Supreme Court

No. 1
Case Stated 
Annexure Q 
1? February 

1966

ASSOCIATED MOTORISTS PETROL COMPANY LIMITED
r

11O-116 COURTENAY PLACE 
WELLINGTON, c.s. NEW ZEALAND

17th February, 1966^"*

The Commissioner of Inland Revenue, 
Inland Revenue Department, 
WELLINGTON,

Attention Mr. B.K.C. Tyler 

Dear Sir,

In reply to your letter of the 10th February 1966, the 
net profit derived by Pan Eastern Refining Company Ltd. for 
the year ended 31st December 1964 was £1,12H,119 (converted 
at $2.80 to £Stg.).

The net profit for the year ended 31st December 1965 is 
not yet available.

Yours faithfully,

ASSOCIATED MOTORISTS
PETROL CO. LTD.

Sec-petary



50
Supreme Cour

No. 1
Case Stated 
Annexure P. 
12 April 196:

EURO PA OIL (N.Z.) LTD. v
V.AFKLTL.1S OF PLTPOLEUH PRODUCTS

' 1:1:0 :/~KS :I"L
HEAD OFFICE

I 1O-1 16 COURT I.NAY PLACE
WELLmGTOn. C.3. NLV. ZEALAND

12th April 1966

The CoYiTiir-.G-ioner1 of Inlr.nd Revenue, 
Inland Revenue De-part:::cnt, 
Private BcK<;,

Attention: :.'r, -B.Ii.C. Tyler.

OI^J^CT^J:^_iF^vn ..o'.i^ic,^
Deyi-- Sir,

Furtlior to ou: 1 J.etter cV'ted "16th 
I.:,".3'.-;]<. 1956 the net proi'it flerivci 
"by Yi~ r 'i East(-n 1 :i .'.'cefinlnf; Oo;:.prny 
Lirnitod for tlie your- ending 31st 
Deco:-;nor 196!} v.'^.u £1,057,20? 
(co:;vcr'tea at t\vo dollar.:; eighty 
to the pound},,

Yours faithfully,
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Supreme Court

No. 2
Reasons of 
McGregor J.

REASONS FOR JUDGMENT 

OF McGREGOR J.

These are two cases stated pursuant to s.32 of 

the Land and Income Tax Act 195^ a$ a result of 

objections lodged by Europa Oil (N.Z.) Limited (to 

which company I will hereinafter refer as "Europa") 

and Associated Motorists Petrol Company Limited, to 

assessments of income tax made by the Commissioner 

in respect of the years ending 31st March 1959 to 

10 1965 inclusive.

EUROPA OIL (N.Z.) LIMITED:

\
Europa is a company incorporated in New Zealand,

and carrying on business in the marketing of 

Petroleum Products. Another company, Associated 

Motorists Petrol Limited (to which I shall refer as 

"A.M.P-") also incorporated in New Zealand, is a 

wholly owned subsidiary of Europa. On the 1st 

June 1956 A.M.P : in conjunction with the Gulf Oil



ouprcne Court

(continued)

Corporation of the Ihitcd States procured to be incorporated 

in the Bahama Islands a company kncnvn as the Pan Eastern 

Refining Company Limited (hereinafter referred to as "Pan- 

Eastern") vdth a capital of £100,000. Of this capital sum 

one half was subscribed by A.M.P. and one half by Propet 

Company Limited, a v,holly owned subsidiary of the Gulf Oil 

Corporation*

The narrative in regard to Europe's puichr^a of gasoline 

and other petroleum products for marketing in New Zealand for

10 the purposes of the present case commences in 1926. In that 

year Europa's subsidiary entered into a contract vdth 

California Texas Oil Company Limited (generally knov/n as 

"Caltcx") for the purchase of Europa's requirements. This 

contract v/as for a tc-Kn of 1^ years to 1951, find was then 

renewed for a further 5 years, to expire on the 31st December 

1956. Under this contract Cultox agreed to supply motor 

gasoline at the lov.'er of the lowest current market quotations 

for the nominated quality or specifications as published in 

the National Petroleum KCY/G, U.S, Gulf of Mexico quotations or

20 Californian quotations for export, v.ixichcver v/as the lowest.

This contract did, hoy/ever, contain at least one concession in 

favour of the pur chafer in tho form of r. freight concession, 

A refund was agreed on freight paid by tho purchaser equivalent 

to the difference betvraon freight actually paid and the current 

freight rate from Dutch Sast Indies to Kcv: Zealand,'Dutch East 

Indies being treated as "the staging point".

(I will thr'-ughcjut use the spo.115.rg "cassl-ina", as 

appears in the .contracts, vhich scans to be the U.S. custom, 

v,t>o:-jas "gasolene" is n:o?-e conroon in British countries,)

30 In 1£55 it became necessary for Suropa to rcncv^ its

Caltoc contract, or arrange an alternative source of supply. 

Europa's trade is prod-.::dr.antly in gasoline. In refining 

crack; oil a typical yield is 2^/a f:aKo3inc, 10.8/i kcroaone, 

17.8^? dicsel oil, and Ljj'^ fuel oil. Those products total 95,6^,



the remaining 6j{f '; representing waste in refining. Europa 

possessed practically nc msorket for the IC\Y:T grade refining 

products. The 1?:"5 negotiations for a new Caltex contract 

sec.ii to have coismonced with a su^cstion that a price formula 

should "be negotiated, giving recognition to Suropa receiving 

a refilling profit on the products of refining uplifted by 

Europa under the Caltex contract,

I must at this juncture endeavour to explain v/hr.t is 

understood in oil circles hy the term "pDstcd prices", Flatt's

10 Oilgram provides a service thereby it gathers ana publishes

daily -what the publishers believe to "be accurate news of sales 

and prices in the oil industry, both in regsord to crude oil and 

rcfi:\c.;j. products. These published or posted prices generally 

provide a yardstick of market values and a basis for costs 

in bulk contracts., Flatt's Oil gram originally published 

North American sales, but was later extended to include 

Caribbean sales, and it \rould seem in the early 1950's 

included sales in the .Bast of Suez arcru The posted price 

ry."te;.i for products fitted into the general international

?0 set-up \vlth its fc\rp;,:ly and oojuput;! tive jv.ttarns.

The negotiations between Caltex and '.Suropa. 'broke dov,n 

in June 1955, and Kr Todd, Chairman of Suropa, then 

nogoliations vdth Oulf Oil Corporation (to vh.idi co;,pa;iy 

some of its subsidiaries I vd.ll refer as ;l (kilf") to sa:^ of 

the officers of vdvica co::.pu.ay he had had earlier introductions. 

Gulf possessor huge supplies of crude oil in the "iiddlc Erst. 

Earlier in 1945 Au-•:.;;:•. .hr-.d discussed v/ith G-ulf th..- vo;;si- 

bilitiea of o.rtablishir.j? o refinery in New Scr.lo.i;d. ;:.r:'l later 

Kuro}-\ had h".?, rcfir.cry projects prepared Ly ether c:--n5.uit-

30 f^nts, but for vai-i;/,;.;. sound roasous the projects hr.5. o^cn 

alloyed to lap.<3C t

In r-''.!bri'/u-y 1955 there v;cro discussions bot-.vocn officers 

of &ulf and Jlr Todd in regard to proposals that the two 

conp >.viiei- sh.;uid or^^o in refineiy op-.j/ati^ni) cut .side Ju--.,-
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Zealand, east of Suez. Gulf had a large market for v.h~'at are'

known as the heavy-end products of refining, fuel oil and the 

like, but East of Suez it had no market for the light ends, 

gasoline and the like. On the other hand Europa had a sub­ 

stantial market for gasoline, but little market for fuel oil. 

The interests of the tvvo companies were for this reason sub­ 

stantially complementary.

Discussions vdth Gulf continued into 1956. On the 3rd 

April 1956 three contracts, which contain the substance of the 

10 agreements reached, v/ere entered into. First, a petroleum 

products sales contract was entered into between Gulf-Iran 

Company - a subsidiary of the Gulf Oil Corporation - and 

Europa. Among the provisions of this contract are the 

following:-

(1) A contract period of 10 years from the 1st January 1957 

to the 31st December 1966, subject to certain rights of 

renewal,

(2) Quantity: All of Europa's requirements of gasoline and

certain of its requirements of gas oi! 0 

20 (3) Provisions as to quality,

(4) Delivery ?,O.B. tanker to be provided by Europa.

(5) Price: "The price to be paid by Europa for the gasoline 

or gasolines certified as shipped shall be, regardless 

of There lor.ded, the lower of (a) the lovrcst quotation 

applicable for each quality of gasoline supplied here- 

under as published in Platt's Oilgram under the heading 

of 'Caribbean and Far East Refined Products Prices' for 

cargo lots f.o.b. Caribbean ports, and, (b) the 

lowest quotation (as and \vhen published by Platt's 

30 Oilgram) for cargo lots f.o.b. Persian Gulf Ports 

for the date on which loading commenced,

(6) Terms of payment: By a letter of amendment dated

llth April 1957 to clause 6.01 of the contract payment was 

to be made by Zuropa upon presentation of documents in
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Wellington 120 days from date of lifting.

The second contract is a contract of affreightment; 

the parties "being Gulf Oil Corporation and Europa. It recites 

the sale contract botw^n Gulf Iran and Buropa, and Gulf 

B.grees to transport in "bulk "by tanker owned, operated, 

chartered or othcrv/iso controlled by it, Europa's gasoline and 

gas oil requirements in New Zealand. The freight rates 

payable are \vhat are kno\vn as "AFM rates" Average Freight 

10 Rate Assessment from Abadan to New Zealand, AFRA being the

relevant rate at date of loading as determined by a panel of 

shipbrokers known as the London Tanker Brokers' Panel. This 

contract, however, contains an elaborate provision for vdiat is 

known as the Alternate Freight Rate, Europa ultimately, it 

seems, obtaining the-, benefit of the lower of the two rates 

under the fo.llorving provision :-

"For each voyage performed hcreunder, the freight 

charges to EUROPA shall be computed as if the 

freight rate v/oro the ALT.h3\<ATE FREIGHT RATE for the 

20 voyaoo from Abadan to .North Island or to South Island 

r.G th^ case may be, and the difference b<_"cv/ccn such 

freight charjos and the freight charges billed to 

EUiiOPA, based on the ratr.s specified in Paragraph IV 

(a) above, shall bo entered in a sun v c/nse account. 

If, upon the termination of this Contract, the 

b.-.lr,ncc in such account indicates that tho freight 

charges to BUROPA were less than such charges would 

have been had the freight rates been the ALIERUATE 

FREIGHT RuTES, no further payment by EUROPA to 

30 GULP'S designated collection agent v.ill bo due.

If f however, upon the termination of this Contract, 

the balance in such account indicate.;-, that the 

freight chargop to EUR OB, were more th'ji such charges 

would have boon had the freight r.:.tes been the
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ALTSRIuVL]; j^tAIGHT RATES, GULP'S designated collection 

agent shall pay to EIROPA r. sxm equal to such 

difforcnco."

The third contract entered into on the 3rd April 1956 

is entitled "Contract for Organization of Pan-Eastern Refining 

Company Limited" c. Bahama Corporation, and is entered into 

between Gulf Oil Corporation and Europcu -s the rr-citals in 

this contract scan to me to bo of importance, I quote them in 

10 fun :-

"WHEREAS, contemporaneously herc-vdth GULP IRAN COMPANY 

and EUROPA have entered into a Petroleum Products Sales 

Contract and GULF and EURCPA havo entered, into a 

Contract of ;.f f reign tracnt ;

Y/I-BEEAS, -GUI? and EUROPA have nutually agreed to 

procure the incorporation in and under the laws of 

the Baliana Islands of PAr;~EASTE?J\T KZPIAING COMPANY, 

LIli'ETSD, a conpany to be registered under the Conpanies 

Act (Revised Edition 1929, Chapter 8J>} , and hereinafter 

20 referred to as "FAI\-E^Sr-^c:" , in v.iiich SUROi'FA ch.ill 

beneficially bo interested as to a nrdety of the 

shares therein, either directly or through its 

subsidiaries and in \\iiich GULF or its nominee shall 

beneficially be interested as to a ;.:o:'.oty of the 

shores therein;

YfiEySAS, GUI? cud EUROP;> have further r^rcc?. tliat GULF 

shall enter into a contract v.ith ITAr-.^^STZT,::,', v.ithin 

a roasor.-.'.blo t:.:.,c after its incorporation, for a 

supply ;:." cru:..-;. oil ej;i the processing thereof ar,.d 

30 disposal of the products thercfro-m vrhicli contract is 

hereinafter referred to as the "Processing Contract' 1 ; 

v/HEJT.vAS, the benefits to be secured and enjoyed by 

SURGFA ly roaion of its r.-..nof.ic.-;.al intorest in the 

company co to be incorporated arid tho execution and
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carrying out by GULF and PAN-EAST^ !\ of the Processing

Contract is a major inducement to EUROFA to enter into 

the Petroleum Products Sales Contract and the Contro.ct 

of Affreightment; and "WHEREAS, the parties hereto 

accordingly arc desirous of securing such benefits to 

EUROPA and for that purpose have agrcod to enter into 

this present Contract;"

Hiis agreement provides for the incorporation of Pan 

Eastern Refining Co. Ltd. with a capital of ,2100,000 to be 

10 subscribed by the two parties in equal shares. It provides 

that Gulf shall enter into the processing contract with Pan- 

Eastern set out in the 3rd schedule.

The processing contract in conformity vdth tho other 

contracts is for a term of ten years. Gulf for r. processing 

fee payable by Pan-Sastcrn of $0.475 per not barrel of crude 

oil to bo supplied by Gulf, agrees to process the crude oil 

at refineries provided or caused to be provided by Gulf. The 

agreement further provides a. price for the crude oil and tho 

purchase and sale of Petroleum Products at certain prices, 

20 but the price to be paid by Gulf for kerosene distillate and 

residtials re-sold by Pan-Eastern was to bo subject to such 

adjustment upwards or downwards as should ensure that the net 

earnings of Pan-Eastern should be determined in accordance

•with a formula set out in the agreement. It seems clear from 

the evidence, and particularly from subsequent adjustments to

•which I shall refer later, that the intention of the parties 

v/as that Pan -East era' s profit should bo protected, and should 

be not less than 2,5 cents per gallon on gasoline produced 

from the crude oil and supplied to Europcu In effect the 

30 intention of the parties seems to be clear, th<-.t Gulf should 

guarantee to Pan-Eastern a profit on this basis, and it was 

anticipated that th-j fomula set out in thj processing 

contract would prcducc this result.

As I have said, the sales contract betv/ccn Gulf Iran



and Europa fixed the purchase price for gasoline .Tjr.plied 

in accordance vdth the posted price at date of loading. Such 

price was not subject to any discount in the ordinary v.y..y. 

The general scheme and the relationship between the 

various companies Gulf, Pan-Eastern and Europa, is summarised 

in a letter from Gulf's solicitor in the Bahamas to the 

Controller of Exchange at Nassau, under date the 5th March 

1956. It sets out the nature of Pan-Eastern's operations, 

namely, the purchase frcrn Gulf of crude oil at posted prices,

10 the resale to Gulf of motor gasoline derived from ::••,;lining 

at posted prices, the sale of other products to Gulf's sub­ 

sidiary the Propot Company, a Bahamas company, at posted 

prices, and it estimates that on this basis the net result 

should be to produce for Pan-Eastern a profit of approximately 

the sterling equivalent of 50 conts (U.S.) per barrel on all 

crude oil processed. The profits derived by Pan-Eastern 

would be declared as dividends, half of v.hich -would go to 

A.M»P., the Europa subsidiary, and the other half to Propet, 

the Gulf subsidiary. It also refers to the sales contract

20 between Gulf Iran and Suropa in respect of Europa 1 s gasoline 

requj rc;icr>ts,

Although it -was not anticipated that Propet would show 

any substantial profits from the sale; of the hcr.vy ends, it 

is clear that the proposed arrangements \vorc r.iost advantageous 

both to Europa and to Gulf. It was essential to Gulf with 

its substantial marlxt for the heavy ends, and lack of r.j.rket 

for gasoline, thr,t it should procure a market East of Suez 

for gasoline tc r.l.ccrb this product of its rcfin^rg process. 

This would on.: x.o it to dc.rivc substantial profit from its

yj crude oil sup;:j/ ? and to refine the crude oil to provide the 

heavy ends for its existing customers.

The HOY* Zealand, gasoline market in 1555--i-95S v/aa in the 

h.".u"3.o (rvpc'.rt frrvr. ":ku-op'\) o^ inteniational oil comp.Tries, 

through thcor various subsidiaries. Gulf at thin cioo had no
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outlet in New Zealand, except that it had some pooling orr,:-r^.:--

ment with the Shell Group. Same time, it vxmld appear, before 

1950, Gulf developed substantial crude oil production in 

Kuwait, and acquired a ~f/* participation in the Iranian 

consortium. It lacked market outlets of its own in the 

Eastern hemisphere, but it had prior to 1955 concluded an 

arrangement with the Shell Group by pooling vath Shell the 

costs and benefits on Kuwait crude oil from the well to the 

ultimate consumer for those quantities which Shell took under

10 contract vith Gulf. This gave Gulf access to Eastern hemisphere 

markets, for v-hich it accepted a realisation per barrel which 

allowed for a certain margin for Shell, thus giving Shell 

crude oil at veil below posted prices.

By the arrangement with Europa, Gulf obtained a market 

outlet in Kcvr Zealand without making an investment of its OV.TU 

Owing to the nature of the Gulf-Shell contract, and it would 

appear owing to Gulf's relationship vath other international 

oil companies operating through subsidiaries in New Zealand, 

Gulf was not ir. a position to sell gasoline at a discount which

20 would disturb the market in Now Zealand, and which in

particular would have- affected Gulf's relationship with Shell. 

To obtain the Europa outlet for gasoline, Gulf could not give 

to Europa any direct discount on posted prices, and any 

concession to obtain the Europa outlet had to be provided by 

Gulf by some incdrcct moans. The posted prices represented 

the market lcvc-1 of .'fiddle East oils 0

While th~rc is no evidence of disco-ants on posted prices 

about the years 1955 coid 1?5<5, it seems that there were 

various inAirc-,-; methods of inducement to obtain sales to

30 purchasers. Ar I have mentioned, the earlier Caltex contract 

with Europa gr.v;; Europa indirect benefits. In the 1955 

negotiations between Europa and C-ltc.\ there wore discussions 

in regard to indirect benefits, although thuso negotiations 

broke down as Caltex was not prepared to make the concessions
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desired by Europe.. Direct discounts froia 1955 on do seem to

have been granted by various international oil companies to 

bulk purchasers comprising in the main military authorities, 

or government controlled purchasers. Indirect benefits seem 

to have been granted by way of freight concessions, provisions 

of finance and in other ways, and from 1959 on it is clear 

that numerous contracts, including long term contracts, v/cre 

entered into at substantial discounts en posted prices.

The j'.ethoda adopted by the various contracting parties 

10 in regard to the operation of the 195& contracts and sub­

sequent events arc of assistance in endeavouring to determine 

the real arrcuigomonts between the parties and the objects 

which they wore endeavouring to obtain. Under the contracts 

the method originally envisaged consisted of five steps. The 

first step v/ns the sale of crude at posted prices from Gulf 

to Pan-Eastern. The second step was the return of the crude 

from Pan-Eastern to Gulf for refining at the stipulated fee, 

The third step way the return of the products of refining to 

Pan-Eastern. The fourth step was the return to Propot and 

20 Gulf of tho heavy products re-sold to Gulf and Propet. The

fifth step was the resale of the gasoline from Gulf subsidiary, 

Gulf Iran, to Europa, and pnvir.cnt by Europe, to Gulf Iran. 

In practice, hov/cvcr, the parties adopted a. simplified method 

•of operation. Gulf arranged rath a refiner for the refining 

of crude oil, and after refining sold to Europa tho gasoline 

at posted prices, gas oil at posted prices loss 5 cents a 

barrel, and charged freight at lower APRA or altexriate freight 

rate. In other wcrcls, the products sold to Europa passed 

directly frcn Gulf to Europa, rnd payment was made to Gulf by 

30 Europa. Gulf paid as a credit to Pan-Eastern the profits of

the refining venture, v.bich profits Pan-Eastern shared equally 

bot\ ven Gulf s subsidiary, the Propet c:-.r,ip:xny, and Europa' a 

ncvu.n^-o, A«j'I»P. , it being intended that tho latter should 

receive equivalent to 2.5 cents per gallon of gasoline
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uplifted by Europa.

The complicated formula set out in the contracts was 

intended to provide Pan-Eastern with profit expressed as a 

gain per gallon of motor gasoline imported by Eurcpa^ Owing 

to fluctuations in the posted prices of crude oil compared 

with posted prices of products, the formula did not for long 

operate as anticipated. The contract commenced on the 1st 

January 1956, and the profit arrived at by the formula seats 

at the outset to have been in accordance with anticipations.

10 In 1957-58 the profit seems to have boon in the vicinity of 

2.7 cents per gallon. Thereafter it declined. Cn the 31st 

January 1958 l.ir Bryan Todd, Managing Director of Europa, took 

up the matter with Mr Paton, the Vice-President of Gulf Oil 

Corporation. In a letter of this date Sir Todd reminds ilr Paton 

that the purpose of the formula was to produce- a "dampening 

or unnubbing" effect to protect Pan-Eastern's returns against 

sharp fluctuations which might be caused by market movements 

in the prices of crude and products. In practice the result 

had not been as anticipated, and Mr Todd pointed out that it

20 appeared that the return to Pan-Eastern could be sharply 

affected by price movements in crude and gasoline without 

taking into account other elements which went to make up the 

integrated results of the industry as a v.holc. During the 

first quarter of 1957 crude prices continued unchanged, and 

all products improved, resulting in a market increase in 

overall refining margins. The rise in gasoline prices was 

reflected in an improvement to 2.7315 cents per gallon in 

the formula result. During the second quarter of 1957, 

hovo\c;v, owin.2 to variations in prices, the effect of the

30 formula wc>.p to reduce Pan-Eastern's return to .2.09 cents

per gallon on Europa's gasolines, and at the time of v.Titing 

tl'.'C letter cr-.lculatj.ons showed Pan-Eastern 1 s return 

roc1'/cod to 1.9^5 cents per U.S. gallon. Mr Todd pointed 

out that it Keomod apparent at a time v.'hun the industry



Court

Reasons o f" 
I.! o 0 T o r or J . 
(conti nueo )

was enjoying an improved prico for crude oil, and when overall 

refining margins had not deteriorated, the formula which 

resulted in a substantial reduction in Pan-Eastern ' s return 

was e. somewhat unrealistic one, and he suggested that the 

matter seemed to need some revision,

Mr Paton replied later suggesting that the existing 

price formulation should be allowed to continue until the end 

of the third quarter of the 1958 year, when the matter could 

be reconsidered if Pan -Eastern's earnings continued "below

10 the anticipated average". He further suggested that should 

it prove that Pan~Ecstern' s earnings did not live up to 

expectations, a new formula could be devised which would give 

"the desired snubbing effect" against sharp fluctuations in 

prices of either gasoline or crude oil.

It appears from the correspondence that as at the 30th 

June 1958 the formula return to Pan-Eastern had fallen to as 

low as 1.71 cents per U.S. gallon, and a graph prepared by 

Mr Todd indicates the fluctuations. Again in January 1959 a 

letter from Gulf to Suropa expressed the view that a slight

20 revision was r.2cess^.vy to make Pan-Eastern's earnings more 

realistic. A telegram from Gulf confirmed the fact that the 

original offer to Pan-Eastern v/as intended to be a flat 2.5 

cents per gallon. Correspondence then took place vath 

suggestions in regard to a new formula \vhich might produce 

the original anticipated profit to Pan-Eastern. In August 

1959 Mr Todd suggested that a composite ferrule, plan should 

continue, but that in each year in \vhich Pan -Eastern's 

profits wore below 2-/r cents Gulf should pay by way of "a. 

crude discount" to Pan-Eastern the difference between pro-

30 cessing contract foraiula and 2{, cents, such discounts to

apply from start of contract,. The parties agreed thereafter 

annually for vari/itionr. to the contract formula to secure 

tLc intended profit to Pan-Eastern. ( Correspondence- B1A-) , 

The variations contained in the corroaponJcvncc wore
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dated back to the commencement of the contract, and it is 

clear that from 1958 to .1965 Europa's share of the Pan- 

Eastern profit corresponded, with only very slight variations, 

to the 2.5 cents per gallon on the gasoline purchased by 

Europa. In my view Professor Leeman 1 s evidence as to the 

nature of the amendments is a fair summary. Pan-Eastern was 

made into a repository for a shared discount to Europa, a 

minimum 2-^ cents per gallon on gasoline purchases by Europa 

for the duration of the agreement. In effect, while the

10 parties avoided any expression of discount, the effect was a 

benefit to Suropa through Pan-Eastern and A.M.P. of v.hat was 

equivalent to a discount on the price of Europa's gasoline 

purchases.

The Pan-Eastern arrangement in my vicv; cannot be regard­ 

ed as a conventional refining arrangement. Pan-Eastern 

provided an intermediate organisation for the somewhat unusual 

co-operative arrangements between Gulf and Europa. Gulf 

provided the crude oil, made its own arrangements for refining 

through a subsidiary in the Middle East; after refining it

20 retained tho heavy products for its own marketing through 

subsidiaries, and it delivered the gasoline and gas oil 

required by Europa. It further made arrangements for the 

necessary shipment in tankers. It gave Europa extended terms 

of credit for payment for Europa's gasoline. The \vhole of 

the accounting was done by the Gulf Oil Corporation. It 

paid the refining charges to the company vdiich processed the 

crude oil, it paid to Pan-Eastern in the Bahamas the agreed 

share of profit on refining in accordance vith the contracts 

as varied by the rob:sequent agreements to v.hich I have

30 referred. Pan-Eastern was then in a position to divide its 

profits equally between Fropet and A.M.P. Pan-Eastern in 

effect had no organisation and its only participation was 

in the receipt of profits. As I have said, the subscribed 

capital of Pan-Eastern was £100,000. Pan-Eastern's balance
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sheets and trading accounts are illuminating. The following 

table indicates the position :-

P.C.B. Value 50/0 Pan-Eastern
of Gasoline Profit adjusted

Year

1956/7 $5,333,713 U.S. 1,383,284 25.93

1958 4,196,989 1,168,789 27.85

1959 4,479,349 1,234,886 27.56

1960 3,656,945 1,036,071 28.33

10 1961 5,035,424 1,475,687 29.31

1962 4,333,525 1,324,226 30.56

1963 4,484,419 1,375,855 30.68

$31,520,364 8,998,798 28.55

In Pan-Eastern's balance sheet for 1963 the accumulated 

amounts receivable from Propet company and Gulf Iran company 

amounted to $11,965,380, and the retained earnings after 

payment of dividends amounting to $2,239,000 were $12,040,510.

For the same year the sale of refined products to 

Europa amounted to $12,960,178* Purchases of crude amounted 

20 to $9,318,499« After payment of processing fees, the surplus 

amounted to $2,751,710.

In this year in regard to purchases of crude, there is 

vAiat is described in the Pan-Eastern balance sheet as "volume 

discounts relating to 1963 purchases" $1,596,709. As I 

understand the position this is the adjustment arranged under 

the variation agreements in the correspondence to v.hich I 

have referred. Pan-Eastern had no separate office in the 

Bahamas, but the small organisation there was conducted in 

the office of its solicitors, In one year its total 

.30 overhead -.vas as low as $85. There is a consistent pattern 

of only nominal overhead expenses. The expression "volume 

discount" in the 1963 accounts is in my vicv.'. significant as 

showing the real nature of the profit distributed through 

Pan-Eastern and A. II. P. and finally accruing to Europa 's



funds. In regard to another aspect of the matter I will 

comment later in regard to this expression "volume discount".

Mr ivlahon has made a number of submissions relevant to 

facts, from which he asks I should draw inferences. With 

some of these facts as emerging from the evidence I am in 

agreement. Some I do not consider are fair deductions from 

the evidence, and some I do not think assist me in dravd.ng 

inferences favourable to the objector.

I agree with the first submission, that Europa was

10 and is an independent Nev/ Zealand marketer of petroleum

products, vith its ovm particular problems concerning supply 

contracts, and I agree that Europa had a necessity for a 

long term contract from a global source. It might well have 

been that if the contracts were limited to a specified 

refinery force majcure might have frustrated the contract. I 

also agree that in 1954 to 1956, with the approach of the 

expiry date of the Caltex contract, it was a necessity for 

Europa to obtain a. nev.r contract vath some supplier on the 

most advantageous terras available. In the 1955 period there

20 is no definite evidence of discounts being granted off posted 

prices of products East of Suez. There were, it seeras to me, 

on the evidence, discounts granted-in the Caribbean on spot 

sales and in distress sales. In my view, from the expert 

evidence I h:.vc hc:j.-cl, firms seeking new outlets or endeavour­ 

ing to hold existing outlets did at times grant indirect 

concessions by freight arrangements, by advantageous market 

arrangements of an indirect nature, or by provision of 

advantageous finance facilities. In fact, as far back as 

19J-5 in the C' .Itex arrangur.ent there was, aa I have mentioned,

30 a substantial freight concession to Europa, and it does seem 

that there was in this contract also a slight discount to 

r,urorii en gasoline supplied. A.S I have mentioned on several 

occasions, Gulf had particular reasons for endeavouring to 

obtain Europa's trade in gasoline, particularly as gasoline
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was generally in surplus supply when the 1956 agreement was 

concluded. Gulf had unlimited lifting rights in Kuwait 

crude, and had to have a substantial market, and I would think 

an increasing market, for gasoline to enable it to refine 

sufficient crude to produce the heavy fuel oil and the middle 

distillates which it could readily sell. G-ulf had also shortly 

before acquired a 7/-' interest in the Abadan refinery. If a 

substantial purchaser for gasoline could be obtained, Gulf 

would have increased profitability from its output of crude

10 oil and fuel oil. I agree that in 1955-57 as far as the Persiaji 

Gulf area was concerned market prices v.-ere generally 

equivalent to posted prices when these commenced to be 

recorded,

I agree that the Caltex negotiations in 1954-55 did not 

come to fruition, mainly for the reason that Caltex was not 

prepared to continue the basic point allowance for freight, 

and the quality differential of .125 cents per gallon benefit 

derived by Europa under the earlier contract. In these 

negotiations Ilr Todd was adamant in endeavouring to obtain

20 concessions of some nature, either by a discount on posted

prices, or probably vrhat would have been more easily obtained, 

concessions of another nature, but producing the same result 

by indirect means. But these negotiations indicate no more 

than a refusal on the part of Caltex, and persistent endeavours 

on the part of l.ir Todd, The plain result is that when it 

became likely that the negotiations would provo abortive, 

Mr Todd concentrated on another source of supply, and on 

another source which by various means might provide a likeli­ 

hood of higher profitability to Europa. I think both parties

30 in the Gulf-3uropa negotiations in 1955 and 1956 recognised 

that direct discount on products would cause embarrassment, 

particularly in regard to the Now Zealand trade, to the 

supplier, and might \voll also if such discounts became public, 

be a source of embarrassment in New Zealand to the marketer
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in New Zealand.

I do not think the Caltex-Sloigh negotiations or 

arrangements in rcg.---.rd to Australian marketing are of assist­ 

ance, although it is clear that Caltex would make no concessions 

off posted prices.

I agree that the early 1955 negotiations vdth Gulf were 

on a refinery basis. It is clear that Suropa recognised that 

refining in New Zealr-nC or elsewhere would bo likely to be a 

profitable venture, but v/ith the limited market for heavy oils

10 in New Zealand there were obvious disadvantages at that time 

in setting up r. refinery in Hew Zealand. Gulf's proposal for 

supply from a rofinerv in the Bast of Suez area was distinct ly 

advantageous to Gulf, From Europa's point of view the location 

of the refinery was immaterial, provided Suropa could obtain 

by some arrangement a share of a refiner's profit. This was 

indirectly finally effected by the 1956 agreements 0 The evidence 

does shov, that international oil companies conveniently spread 

their activities among subsidiary companies, and the practice 

has been to keep the subsidiary activities in water-tight

20 compartments for various reasons, not necessarily for t?, nation 

purposes. Questions of exchange of currencies might well 

enter into the matter.

The nature of the Pan-Eastern set-up is, in my opinion, 

•entirely different from that of a recognised refining joint 

venture. V/hilo the contracts involved noxvnal posted prices 

for crude and products, and involved payment of a normal 

pjc)cc;.-r-;j.r'£ fee of 47«5 cents, leaving an ordinary refiner's 

margin, Europa anticipated in the terms a? the 1956 contracts 

a half share in this nor;:i::l refiner's rr.arpir. usually

30 regarded as equivalent to $1.00 U.S. per barrel of crude. By 

the subsequent variations it was assured of, r.nd received, 

a half interest in this refining profit i>r.rf-in. I have 

already advert od to the intentions of the" parties as set out 

in the letter of the 5th J-.'-irch 1956 to th. Sx change Control
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authorities \vhcrcby the end result of all the transactions was 

described as to produce for Fan-Eastern a profit of 

approximately the sterling equivalent of 50 cents U.S. per 

barrel on all crude oil purchased. While this is an ordinary 

refiner's margin, it seems to me of prime importance that A e i<'.P. 

were to provide an insignificant amount of capital, Pan-Eastern 

was a passive acceptor of the profits, and the whole of the 

business arrangements were conducted by Gulf.

I mentioned earlier that in one year the total expenses

10 of Paji-Eastern c?.cuntcd to $35-00, and a further perusal of 

the accounts seems to show that the highest overhead in any 

year amounted only to the ir.ro.gnific.^r.i; sun of $1,974»OC« Pan- 

Eastern also derived substantial earnings from interest 

received on bank deposits, -which SCO.TI to have been handled by 

the Propet company. In addition, under the contract of 

affreightment substantial discounts v/oro received.

I accept that it v/as impossible for Gulf to offer a 

discount on a strrdght-out supply contract, for various 

reasons. There is little evidence cf fj.y custom of granting

20 discounts on posted prices East of Suez on long ten;} contracts 

prior to 1956. Discounts \yould be likely to upset the 

general price stinicturc in the interna^tionrJL oil industry 

East of Sue?,. There is a £v.r.cral antipathy to price cutting, 

and in so far as Her; Zealand is concerned there would have 

been likely rop^vr-ussions in regard to the Gulf-Shell agreement, 

and on the return to Gulf on the crude oil sold to Shell. It 

seems further thr.t the Gulf-Shell agreement provided for 

penalties if Shell could substantiate that by any action of 

Gulf it had lost :.irrkot in any of the relevant .:roc.s, and

30 Shell had n contractual right in such events to reduce its 

crude oil oi'i'~t:>;:,. from Gulf. I ncr<.-C thr.t the 1958-59 and 

subsequent negotiations for variation of profit, v.viich in 

effect resulted in c. gurjrantced profit to Pan-Eastern, not 

based on the original contract forr.ulr;, but pros.jrv^d the
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2.5 cents per gr.llon gasoline profit, -were conducted on an 

"arms length" ccffimercial basis. In my opinion, however, 

Europa was in much the stronger position, Gulf v;as anxious 

to increase its production of crude oil to maintain or 

increase its fuel oil sales. By 1959 there was the prospect 

of the establishment in New Zealand of a refinery in which 

Europa and intornaticr.r.l companies would acquire joint 

interests. Europa v.'o,.;J.d continue to require for its share 

in the trade of the N-vr Zealand oil refinery substantial

10 quantities of feed stock or naphtha, -which, if procured from 

Gulf, v»uld retain a substantial advantage tc Gulf. It would 

seer/i that about July-August 1959 Gulf had become aware of 

approaches made to Europa by other companies to secure the 

feed stock contract for the proposed KQ-,V Zealand refinery. 

While Europa 1 s suggestions of crude discount -wore at this 

stage rejected by Gulf, the variations of the 195& agreements 

provided an equivalent result.

The ne.vi' step in negotiations commences about 1962, 

Fran 1956 on it had been in the minds of the parties that a

20 refinery mi girt be established in New Zealand. }?rior to 196?.

Europa acquired an interest along v.ith a number of international 

oil conipfinj.es in a ?.Tov,r Zealand, refinery t'- bo constructed at 

Yirha.'!£;.rei, and on the completion of the refinery Europa had 

'become entitled t;- utilise a part of the refining capacity 

of the '.Yhangarei refin-.ay. As a result, 3urcp,?. desired to 

p.1-"chase feed stacks for the purpose of utilising its New 

Zealand refining capacity, Further ncgotiatijns then took 

place between Gulf and Suropa in regard to a feed stock 'supply 

contract, r,nd betv,-ccn Gulf and Pan-Eastern in regard to a

30 processing contract. Such contracts v;uro finally entered

into on the 27th December 1962. I need say little in regard 

to the 1962 contracts, .'is they were replaced by another serior; 

of contracts ,,n the 10th March 1964, before the ', pnangarei 

refinery c:..v.;:.ancod operations, or in acccrd.v.uco vath the
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expression used in the oil industry "came on stream". These 

contracts boar a resemblance t>: the 1956 scries of contracts 

with the Gulf organisation, although there arc some differences. 

The 1964 agreements comprise first a supply agreement between 

Gulf and Europe, for crude oil and other refinery feed stocks, 

and some other petroleum products if required. This agreement, 

which is Ex. B in the Case Stated, is adequately and correctly 

explained in the evidence of Kr Newton, a British consxiltant 

on economic problems relating to the petroleum industry, and a

10 world authority, at page 31 et seq. of his evidence in chief. 

Under the supply agreement Europa purchases crude oil at 

posted prices, and naphtha at the posted price of Kuwait crude 

oil plus an additional charge in respect of excess of naphtha 

gravity over the gravity of Kuwait crude oil.

A further agreement between Gulf and Pan Eastern (Ex.B5) 

arranged for Gulf to supply to Pan-Eastern crude oil sufficient 

to meet the requirements of crude oil feed stocks, and 

finished products required by Europa under the Gulf-Europa 

supply agreement, Gulf then processed for Pan-Eastern a part

20 of the crude oil and purchased back from Pan-Eastern the

resultant feed stocks and products, and the unrefined crude 

oil equivalent to the quantity supplied to Europa by Gulf. 

The prices to Pan-Eastern under this contract in respect of 

crude oil were posted price less 15^>, and for naphtha a per 

barrel charge irrespective of gravity, covering the cost of 

related crude oil and processing. Pan-Eastern sold the naphtha 

to Gulf at the same price as Gulf had arranged to sell to 

Europa. I need not refer to the prices of other products, 

A further contract for transportation of feed stock

30 to be supplied to Europa was entered into between Propot (a 

Gulf subsidiary) and Europa. At the time these contracts 

wore entered into it seems that substantial discounts on 

Middle East crude oils were available, and had become 

customary in a number of transactions. The Europa supply
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arrangements provide for posted prices on crude oil without 

any discount, but in effect by means of the Pan-Eastern 

arrangements there was an indirect discount to the Europa 

group. This is clear from the subsequent correspondence Exs. 

Bl to B4 in the Case Stated. By letter of the l6th March 

1965, Gulf, with effect from April 1st 1964, granted a 

reduction in the price of Kuv.-Lit and Iranian crude oil sold 

to Europa under the supply contract of 10th Ilarch 1964, and 

revised invoices giving effect to the reductions covered 

10 cargoes sold to Europs during the period between April 1st

1964 and March 1965. A similar reduction v/a-s made in the 

price of naphtha sold under the supply contract. Again, on 

the 30th June 1966 reductions were made in tho price of 

Kuwait and Iranian light crude oils with effect from the 

2nd May 1966. Contemporaneously with the letter of March

1965 Gulf advised Pan Eastern of the reduction in price to 

Europa, and pointed out that under the ter.o.s of the Pan-Eastern 

- Gulf processing contract a corresponding reduction would 

apply in the prices paid by Gulf to Pan-Eastern Refining

20 Compo.iiy.

It t-.eer.is clear, as analysed by }.ir Mcv.lon, that under 

the 1964 series of contracts.a discount or concession was 

provided ty moans of the Pan-Eastern arrangcr.cnt, although 

at the outset Europa paid Gulf full posted prices. When 

direct discounts were granted to Europa in the 1965 and 1966 

correspondence, the profit of Pan-Eastern v.-as reduced by 

the full extent of those direct discounts, Vdth this 

reduction in discounts the profit of Pan-Eastern to bo 

shared equally between Gulf and Europa wc.s at a reduced

30 level. Nevertheless, from 1964 onwards Pan-Eastern, which

neither handled nor refined the crude oil, nor handled the feed 

stock supply to Europa for its New Zealand refinery operations, 

received profits in effect gratuitously, and half of such 

profits still p;u.-sed down the chain through A.J1.P. for the
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benefit of Europa. The only inference that can be drawn is 

that through this channel Europa received a reduction on the 

posted prices of its supplies, in addition to the direct 

discount granted in the 1965-1966 correspondence. The 

arrangements, in effect, and in the method of operation, 

continued the arrangements under the 1956 contracts, whereby 

a profit or a concession passed directly to Pan-Eastern, and 

a half share thereof passed indirectly to Europa.

I now turn to another branch of Europa's operations.

10 In 1961 it became evident that after the commencement 

of operations by the New Zealand refiners'- it would be 

convenient for Europa to obtain its supplies of gas oil, 

lighting kerosene and fuel oil in New Zealand. On the 18th 

Docomber 1961 it entered into an agreement with British 

Petroleum Company's subsidiary B.P, New Zealand Ltd. to supply 

these products, the B.P. Company having adequate storage 

facilities in New Zealand. The prices to be paid to B.P. wore 

based on Abadrtn posted prices ruling at the date of supply. 

About this time a fully owned subsidiary of Europa,

20 called Pacific Trading &. Transport Co. Ltd, (hereinafter

referred to as P.T,T.) was incorporated in the United Kingdom. 

On the 12th April 1962 British Petroleum Trading Ltd. (U.K.) 

r. greed with P.T.T, that in consideration of the latter company 

having procured a contract for supply between Europa and 

B.P. (New Zealand) Ltd., B.P. Trading Ltd. vrauld pay P.T.T. 

a 10/c. commission on each delivery of gas oil, lighting 

kerosene and fuel oil purchased by Europa under the supply 

agreement. Tiiic F.rjivei.-icnt vuth P.T.T. also provided for, 

in certain events, freight conce:;::;J.oij;;,. Payment of the

30 commission was to be made in sterling to P.T.T,, in England 

at quarterly intervals. It is f-.a::<o\vhat difficult to 

understand tho puryor.u of payment of this cx);,Jii;i^nion to a 

subsidiary in England. I'do not think In.'t Suropa had any 

intention of tax r^d:-.>:•. by payment of the B.P. commission
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to P.T.T., as the latter company would clearly be liable

either in the United Kingdom or in Hew Zealand for income 

tax on' its profits. It was certainly receiving such profits 

without being actively cngi^ed in the matter- l.r Todd in his 

evidence stated that the B.P. Trading Company, London, was 

agreeable that its Nov.- Zealand subsidiary should enter into 

the supply contract, but it was not agreeable that any 

discount should be granted in Hew Zealand for the supply of 

the products into New Zealand. It was agreeable to pay

10 commission to a subsidiary of Europa in England, and the

P.T.T, Company was incorporated for this purpose. Be that as 

it may, the agreement falls into the general pattern of 

commissions or concessions being received by Europa outside 

New Zealand through subsidiaries, and is another indication 

of an indirect concession or discount on products purchased 

by Europa in New Zealand. I understand, however, that at 

some stage the Now Zealand Inland Revenue authorities 

arranged with the British Revenue authorities that P.T.T, 

company would be regarded for taxation purposes as a company

20 resident in New Zealand, and taxation on profits would be 

levied in Now Zealand and not in the United Kingdom.

On the 30th J'hrch 19^5 the Commissioner furnished to 

the objector an amended tax assessment in respect of the 

objector's income iu the year ending 31st 3larch I960, such 

assess'u-nt disallowing proportion of the cost price of 

gasoline debited in the objector's accounts. As I understand 

the position this deduction on cost is equivalent to the thsre 

of Pan-Easterr; profit in this year received by Europa's 

subsidiary A k i;,P, Similar amended assessments were made

30 in regard to subsequent years. The Commissioner disallowed 

the proportion of cost price in reliance on the provisions 

of ss.108 and 111 of the Land and Income Tax Act 1954 (here­ 

inafter referred to as "the Act").

Section 110 and s.lll of the Act must be read
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together. They arc as follows :-

"110. No deductions \mlcss expressly .provided - 
Except as expressly provided in this Act, no 
deduction shall be made in respect of any 
expenditure or loss of any kind for the purpose 
of calculating the assessable income of any 
taxpayer.

111. Expenditure or loss i exclusively incurred 
in production of Assessable income:

10 (1) In calculating the assessable income
of any person deriving assessable income from one 
source only, any expenditure or loss exclusively 
incurred in the production of the assessable 
income for any income year may, except as 
otherwise provided in this Act, be deducted from 
the total income derived for that year.

(2) In calculating the assessable income 
of any person deriving assessable income from two 
or more sources, any expenditure or loss exclusively

20 incurred in the production of assessable income for 
any income year nay, except as otherwise provided 
in this Act, be deducted from the total income 
derived by the taxpayer for that year frora all such 
sources as aforesaid".

In regard to s.lll the learned Solicitor-General makes 

the following submissions :-

"(l) That the appropriate test of deducibility 

in this case is whether the expenditure in 

question v/as exclusively incurred in 

30 producing assessable income of Europa.

(2) That the test of deducibility of

expenditure under s.lll is narrower than the 

tost applied in the United Kingdom and 

Australia.

(3) That while the Commissioner may not challenge 

the wisdom of an expenditure ho may question 

its purpose (and the two are distinct).

(4) Expenditure nay be apportionablc where it is

incurred for two or more purposes t a deduction 

40 being allowed in respect of that part which

is exclusively incurred in the production of 

assessable income of the taxpayer -

(5) Applying the law to the facts, that the expend­ 

iture by Eurcpa on petroleum supplies obtained 

from Gulf and B.P. was incurred for two
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purposes :

(i) for the purpose of procuring supplies

for Europa and thereby producing assessable

income cf Europa; and

(ii) for the purpose of producing a return

to Europa through Pan-Eastern and P.T.T.

respectively and such part of the expenditure

is not deductible".

The Solicitor-General nakcs the further submissions on 

10 the facts :-

"When we c^rnc t;> the cnrx of the matter the basic 

submission of Europa is that the Commissioner's 

assessment is v.i'cnr because (Europa claims) the 

Ffin-3.:<.:.tern set up is a conventional refining 

venture which produced a refining prof it» It is 

our subrdssion on the facts that the objector has 

failed to establish that claim because when tho 

whole of the evidence is considered the proper 

inference to bo drawn is that the profit of Pan- 

20 Eastern which caine to Europa vas a Price

Concession or Discount for which the Pan-Eastern 

set up was merely the machinery.

I propose to consider the evidence under the 

following two more detailed ru'uussions on the 

facts.

1. 'j-'hat the primary object of the overall 

arraiiguinonts between Gulf and Europa was to 

obtain products and later feed stocks at rn 

attractive price (a discounted price), the Pan- 

30 Eastern set up being a means to that end adopted 

in 1956 by Gulf and Europa which had the purpose 

and effect of avoiding upsetting the pattern of 

posted prices and providing non-assessable income 

for ^nrona.



Re'.: nor: s of 

(continued;

2. That the properties (sic) which may be 

pointed to as suggesting a refilling venture are 

entirely outvoigbod by evidence shov/ing that the 

arrangement is not a refining or commercial venture, 

and that the Pan-Eastern, arrangements in the guise 

of a refining venture simply provide for a guaranteed 

return to Europa, directly related to Europa 1 s own 

purchases, and unrelated to a conventional refiner's 

margin or any commercial dealing".

10 Mr Mahon on the other hand submits on the facts that 

Europa could not purchase gasoline from Gulf at other than 

the posted price, that the whole matter is one of contract, 

and that•the profits derived by Pan-Eastern cannot be deducted 

from the market price paid by Europa to Gulf for gasoline, 

that the fact that some part of the payment comes back to 

Europa indirectly cannot render it a deduction from the 

purchase price, and that the pnvr.ents by Europa v/ere con­ 

tractual, and not voluntary payments, and that in the 

negotiations the method and qu-ntum of payment was stipulated 

20 by Gulf, and Surop.?. had no option in the matter.

While I do not entirely disagree v/ith Llr l.'.ahon's 

submissions on the facts, from what I have already said it 

SCC-^G tome that the- Solicitor-General's submissions are sub­ 

stantiated by the evidence, and more particularly by the 

records of what took place f'ron time to time betv,rcon the 

parties.

In my opinion in all the contractual dealir^s on 

the part of Ev.-opa in obtaining gasoline supplies it is 

clear that it r.oritractcd for a concession on posted prices 

30 based on the volume of its purchases. In the 19J6 E'-rrcnge- 

ments with Caltcx, putting aside the su-.ll our.litativo con­ 

cession, there was a freight concession tlirc/^r^oi.'tc This 

freight concession was directl}r related to thu quantity of
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gasoline purchased. In tho 1954-1955 negotiations with 

Ca.lt ex Kr Todd was endeavouring to obtain what can broadly 

be described as a volume discount on purchases, and also a 

volume discount on freights. To these proposals Caltex 

would not agree, and it was then he commenced negotiations 

with Gulf, I accept that Gulf, for the reasons I have 

already given, was not prepared to agree to a direct 

discount to a New Zealand purchaser on posted prices. Gulf 

was anxious to secure the Europa contract. The parties then

10 explored \7ays and 'means of giving an indirect concession. No 

doubt the scheme of incorporating Pan-Eastern in the Bahamas 

originated with Gulf, I'To doubt consideration of the refiner's 

profit was a basic factor in the provisions of tho 19f>6 series . 

of contracts. I do not think these contracts can be con­ 

sidered individually. They are all allied and form parts of 

one complete and related arrangement between tho tvvo companies 

and thoir respective subsidiaries, all undor the control of 

the two principal contracting parties. The recitals in the 

various contracts show clearly that they are interlinked. The

20 whole basis of the arrangements was that Europa should obtain 

\\hat might be described as a refund through Pan-Eastern and 

A.M.P. of 2.5 cents per gallon on its cost price in New 

Zealand of gasoline. This is amply confirmed by the 

correspondence contained in Ex.B14 from 1959 onwards, and 

this Y/as the result attained. The elaborate provisions in 

regard to the sale of crude, the refining of the crude, and 

the resale of tho heavy products to Gulf, and of the gasoline 

and gas oil to Europa v/as, as has been said, r. notional 

arrangement. In fact, it might be described as a fictional

30 arrangement, rnd tl:c practical method of carrying the con­ 

tractual provisions into effect war, simpler and more direct, 

but attains tho s?jnc desired intention. The complete series 

of contracts and the series of events must be regarded as 

one whole. It would bo quite lacking in reality to regard
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any of these individually.

The 1962 r_nd 1964 contracts establish c. similevr pattern. 

The indirect concession or concessions to Europa based on 

the volume of feed stocks it purchased, raid which were derived 

from Gulf supplies of crude. Again a concession, although 

in this case a direct concession or discount to another overseas 

subsidiary, P.T.T,, formed an essential port of the B.P. - 

Europa arrangement.

I must accept from the whole series of transactions,

10 and from the records which are before the Court, that on the 

whole of the evidence, and in this connection 1 accept sub­ 

stantially the evidence both of Mr Newton and Professor Leeman, 

the profit of Pan-Eastern which ultimately came to Europa was 

a price concession directly related to the cost of Europa's 

purchases of gasoline, and the intermediate companies were 

merely machinery.

I am satisfied that Gulf did not enter into or intend 

to enter into any joint refinery venture with Suropa or 

through the instrumentality of Pan-Eastern. Both parties

20 recognised that a refinery through its operations enjoys a

profit as a middle man between the supplier of crude oil and 

the purchaser of the refined products, that this profit was 

conventionzilly a substantial one, although it might be 

.affected by the refiner's squeeze, that is, in the event of 

an incrcci.'-c in cost of crude oil and a decrease in the 

market prices of the refined products. In my view the parties 

recognised that participation in what was equivalent to the 

refiner's profit, even although Europa would not or could not 

engage itself in refining operations, vouJdbo a means of

30 providing Europa v.ith a concession on it5; cost price of 

gasoline. Likewise, Gulf was prepared to grant such 

concession to obtain a market for gasoline of which it was 

likely to have a surplus,, and. to obtain a greater volume of 

production and sale of crude oil. The arrruigomcnt w,:i»
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profitable to both companies. I am satisfied, that the whole 

basis of the arrangement was a return guaranteed to Europa by 

Gulf of 2.5 cents or thereabouts per gallon on gasoline 

purchased by Europe.. This seems to me also to bo implicit in 

Mr Todd's memorandum Ex.P., supplied to the Commissioner in 

March 1963, when he mentions that in the petroleum industry it 

is well established that much refining is done on a fee basis, 

and refers to the operations and the earning capacity of the 

New Zealand Refining Company expected from the New Zealand

10 Refining Company \vhich had not then commenced its operations. 

In his evidence he also confirmed that he anticipated a 

gross refiner's margin through Pan-Eastern of $1 U.S. per barrel 

of crude, and a margin to be earned by Pan-Eastern of approx­ 

imately 52.5 cents per barrel of crude, and that such figures 

were a realistic expression of the profitability, based upon 

the current price of crude oil, current cost of processing, 

and the current values of the respective market yields. He 

later stated that in a fifty/fifty participation in result 

Europa felt that it was proper that there should be some

20 protection against erosion of profit, and the formula provisions 

were put forward to offer some sort of stability in the overall 

earnings to bo shared, Pan-Eastern, if it had acted as ths

•refiner, would have expected a gross profit of the difference

• between cost of crude and sale profits, less the refining 

cost, but in the practical arrangements ultimately made Pan- 

Eastern did not operate as a refiner. The refining was done 

by a subsidiary of Gulf, but Pan-Eastern was guaranteed by 

Gulf the normal refiner's profits. Gulf provided the crude, 

supplied the refiner}', took all profits, kept the records, 

30 arranged all accounting, and any functions conducted by 

Pan-Eastern in the BrJiamas were minimal only.

The evidence of Mr Smith sets out thu position 

realistically. He slated that Pan-Eastern never at any stage 

held stocks of oil. Under the processing contract crude
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oil was delivered to the refinery at the sole risk of Gulf, 

the crude v/as processed at the sole risk jf Gulf. All products 

were taken by Gulf at the refinery, Gulf Iran the gasoline, 

and Propct the heavier oils. There v/as no indication in 

Pan-Eastern records that at any time Pan-Eastern o\vned any 

tangible assets. Pan-Eastern did not incur any normal 

comoroial liabilities ether than to Gulf, that is, other than 

for expenses in the. Bahamas. YJhon I'^n-.vr.itor.i required moneys 

to mako dividend payments, the moneys v.orc made available to

10 Pan-Scxstern by thc.Prcpet company. Tlie operations in the 

Bahamas seem to hc.vo been limited to the keeping of the 

statutory records of the cD.r.pany, and the directora' and 

shareholders' meetings, which vrore held in the Bahamas, and 

all necessary accounting records were prepared and kept by 

Gulf. The Y/hole Fan-Eastern set up sceins to me t:> have 

been artificially designed, mainly, it v/ould seem, to provide 

machinery to produce a result agreed to by Gulf and Europa, 

resulting in a concession to Europa, b?,sed on its purchases 

from Gulf. It may be, and this may have bsen for the benefit

?0 of both organisations, that Fan-Eastern v:as also of assistance 

as a medium of currency exchange, but in j.iy view this does not 

alter the real position bet wen Europa and Gulf, and the 

former' s par chwr- .

I therefore find as facts that Pan-Eastern cannot be 

regarded as a conventional refining venture, as suggested 

by the objector; that the primary object of the arrangements 

vras to enable Euroc:, to obtain products and later feed 

stocks at a ccnce'Jbior.. price which would avoid tho reper- 

cussions or c'/'bai-rassmcnts of departing from the pattern of

30 posted prices; that the arr^ogemcrt., v.r.dlc of a commercial 

nature, wr.s not a refining venture, and the ar.r'c-jiPCKonts 

jncj-cdy provided fo:c a guaranteed return to Europa directly 

related to Europa's owi purchases, ,-xl though the estimated 

anticipated profits or anticipated return was based on what
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might have been expected from an alternative joint refining 

venture. But there was never such a joint refining venture, 

and Europa was relieved from making the necessary substantial 

investment in such a venture.

Accepting this view, Mr Mahon's submission that the whole 

payments received by Europa through the Pan-Eastern - A.M.P. 

chain were contractual, and not voluntary payments, seems to me 

to be beside the point. Also accepting, as Mr Mahon submits, 

that Europa could buy only at posted prices, this rendered it 

10 necessary that to attract Europa 1 a trade Gulf had to and did

devise a means to sell at-posted prices, but to grant concessions 

for the ultimate benefit of Europa in the indirect manner 

adopted.

I must now, in the light of those findings of fact, 

consider the application of s,lll to the situation.

In considering Mr White's submissions I must bear in mind 

certain general principles vdiich are applicable in general in 

revenue matters. The burden of proof lies with the objector. 

This applies to questions of fact and, but perhaps to a lesser 

20 extent, the inferences of fact to be drawn from the primary 

facts and the overt acts of the parties.

The mere form by vshich a transaction is carried through 

is not conclusive as to its nature, either against the 

Commissioner or the taxpayer; -where such form does not truly 

express the real position, tho matter must be looked at as a 

\vho3e, and thu nature, purpose and substance of it must be 

regarded: (Co^rnis^ipngrs^of^. Inljxnd Revenue v. Wri^ht [1927] 

1 K.B. 333). The Court must look at the whole nature and 

substance of the transaction, and not be bound by the more 

30 uso of words: (S^QOt^rai^o£mf?^ v. 

^ScoMe [1903] A.C. 299, 302). The legal effect of the 

contract as it stands must be ascertained and not yjiat 

might bo the legal effect if the words of the' contract must
*

be disregarded r.nd the substance of the matter bo considered:
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(Duke of Westminster v. I.H. i Conmisr.ioner (1934) 19 T.C. 490 at

P« 509 per Lord Romer) .

A taxpayer is entitled to order his affairs so as to 

attract the least amount of tax, I quote the classic statement 

of Lord Atkin in the I>ijJcg of Vfestm.instgr case at p.

"It was not, I think, denied, at any 
rate it is incontrovertible, that the deeds 
were brought into existence as a device by 
which the respondent might avoid some of the 

10 burden of surtax. I do not use the word 'device'
in any sinister sense: for it has to be recognised 
that the subject, whether poor and humble or 
wealthy and noble, has the legal right so to 
dispose of his capital o.nd income as to attract 
upon himself the least amount of tax. The only 
function of a court -of lav/ is to doteraino the 
legal result of his dispositions so far as they 
affect tax",

The principle is even more graphically stated by Lord Clyde 

20 in Ayr shix'o . Pullman 1 bt or Servi ce v. Cjaimi^Kion ĵrr^ofni Inl^-&: 

Revenue 14 T.C. 754 at p. 763 :-

"No man in this country is under the smallest 
obligation, moral or other, so to arrange his 
legal relations to his business or to his property 
as to enable the Inland Revenue to put the largest 
possible shovel into his stores. The Inland 
Revenue is not siov - and quite rightly - to take 
every advantage v;h.ich is open to it under the 
taxing statutes fcv the purpose of depleting the 

30 taxpayer's pocket. And the taxpayer is, in like 
manner, entitled to be astute to prevent, so 
far as he honestly can, the depletion of his means 
by the Revenue".

Once the real nature of the transactions is 

the results for taxation flow only from what is in fact done, 

•and not frc.L the intention of the parties: (0'J\ane_& Co, v. 

TnlancL Revenue Commissioners (1922) 12 T.C. 303, 347, per 

Lord Buclaaastcr, )

In regard to Mr White's two primary submissions, in ray 

40 opinion thuy aro incontrovertible. The Act is clear, Bxccpt 

as expressly provided, no deduction shall be mr.dc in respect 

of any expenditure. The deduction provided is for expenditure 

exclusively incurred in the production of the assessable income.

In VferdJL£o. v « 51c :r^lsM2H9IL£L^^£5 [ 19 23] A.C. 145 

where -the tojcpcycr, a brewery company, sought to deduct re-.xu-y
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spent in advertising to defeat a prohibition poll, their 

Lordships had to consider the real question \vhether the 

expenditure was v/ithin the true moaning of 3.86(1) of the Act 

of 1916 (now s.lll of the Act) exclusively incurred in tho 

production of assessable income? In delivering the opinion of 

tho Board, Viscount Cave L,C 0 at p. 149 says :-

"The expenditure in question was not ncessary 
for the production of profit, nor was it in fact 
incurred for that purpose. It was a voluntary

10 ©xporu;;; incurred vrith a vie>,7 to influencing public 
opinion against taking a step vzhich would have 
depreciated and partly destroyed the profit- 
bearing thing. The expense may have been wisely 
undertaken, and may. properly find a place, either 
in the balance sheet or in the profit-and-loss 
account of the appellants; but this is not 
enough to take it out of the prohibition in s.86, 
sub-s, l(a) of the Act. For that purpose it must 
have been incurred for the direct purpose of

20 producing profits".

Again in. .A_sp_rqi JCd^iitod v. ^^J^^s^&s±.pr^rn n̂ T^x.csi [1932] 

A,C. 683 the judgment of their Lordships in the Privy Council 

upheld the decision of the I'^gistrate, and the majority of the 

Court of Appeal who refused to held it proved that the pay:;.3nt 

of £10,000 out of profits to tho tvro directors v&o wore also the 

sole shareholders in tho company was an expenditure exclusively 

incurred in the production of tho assessable income*

There in the Court of Appeal Herd-nan J. (1930 K.Z.L.R. 

935 at p. 946) recognised a general .principle acted upon in 

30 allowing deductions in Urhor .,& Wiltshire BrcT^ry^Ltd. v. Eruce 

[1915] A.C, 4,33) that deductions are allowed on the grounds 

that the expenses wore incurred not as a matter of charity, 

"but as a matter of cxromcrcial expediency, and v.~?.re obviously 

a sound co;:;;^r cial outlay. This principle is relied on by 

Mr Mahon in thu present argument.

In this case the Brewery Company were owners or lessors 

of a number of licensed promises "which they had acquired 

solely in the course of und for the purpose of their business 

as brcvor.'; , and as a necessary incident to tho more profitable 

4!) carrying on of their said business. The premises vrare let to
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tenants, viio were tied to purchasing their boozes from the 

company. The company claimed that in the computation of their 

profits for assessment, expenses, including repairs to the 

tied houses, fire and life insurance premiums, rates and taxes, 

and legal and other costs should be allovTcd. It was held that 

all the expenses claimed were deductible as being money wholly 

and exclusively laid out or expended for the purpose of the 

trade of the b)rewery. The basic reason for the decision is 

set out by Lord Sumncr at p. 437. There lord Sumner says :~

10 "it is. said that such expenditure is not 
v?holly and exclusively expended,, Insofar as 
any questions of law arise here - and it is 
not clear that there arc any - I think that 
the decision in j3mith v. Jj^^J^EJ^EHESKZ [1911J 
A.C. 150 disposes of them. Y/hcro the whole and 
exclusive purpose of the expenditure is the 
purposes of the expander's trade, and the object 
which the expenditure serves is the same, the 
mere fact that to some extent the expenditure

20 enures to a third party's benefit, say that of 
the publican, or that the brewer incidentally 
obtains some advantage, say in his character of 
landlord, cannot in law defeat the effect of 
finding as to the whole and exclusive purpose".

It seems to me -that this authority is distinguishable on 

the facts from the present case. There it would seem that 

the whole and exclusive purpose of tho expenditure was for the 

purposes of the co;~pony's ordinary trading operations. 

Incidentally a benefit was derived by the publican lessees,

30 Here the cost of the objector's purchase of gasoline was an 

expenditure incurred in its ordinary marketing business in 

New Zealand, but the question at issue is whether the v-hole 

amount paid to the Gulf organisation was paid exclusively for 

thu ordinary Kcw Zealand trade of the objector. No discount 

was given on the amount charged by tho Gulf company, but a 

benefit by way of a discount or concession directly related 

to Europa's purchases war, by virtue of tho allied contracts 

obtained by Eurv>pa's subsidiary A.M«P. The position can bo 

regarded in another way. Ey subscribing to the n;:yital of

40 Pan-Eastern, Europa through its v;hclly~owncd subsidiary

A.MkP. acquired ;\ right to a half sh;.<,re in the profits of
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Pan-Eastern. Pan-Eastern acquired such profits directly by 

payments to it by Gulf, payments agreed between Gulf and 

Europa, as a refund or discount on the amount paid by Europa 

to Gulf-Iran for the gasoline Europa purchased, The rights 

acquired by Europa and the profits accruing to Adi.P. flowed 

frora the combined effect of the 195^ series of contracts. By 

virtue of these contracts and the purchases and payments 

thereunder made by Europa to Gulf, Europa through A 0 M 9 P« obtain­ 

ed the power to enjoy the suras paid by way of a concession by

10 Gulf to Pan-Eastern, In my view here there wore tv/o purposes 

attached to the expenditure, first, the ordinary trading gain 

to Europa, but equally important ( the profit by way of 

concession to its wholly owned subsidiary. The purpose of the 

whole scries of contracts entered into in 195& was a dual 

purpose« It cannot in my opinion be said that the purpose of 

the expenditure was exclusively for the purpose of the 

expendor's ordinary trade.

The second purpose, the profit to be obtained by A 0 M.P., 

is not by any means minimal or insignificant. In fact,

20 during the years of operation it amounted to 25/° or more of 

the amount paid by Europa for gasoline supplied to it. The 

same considerations seem to me to apply to the 19&2 and 19&4 

series of contracts, and also to the contract between BoP« 

•and P.T.T., again directly allied to Europa's contract vdth 

B.P, 's New Zealand subsidiary.

In the third place the Solicitor-General submits that 

while the Commissioner may not challenge the wisdom of an 

expenditure, he may question its purpose, and that those 

two li'C.fcters are distinct« In other v-ords, the Commissioner

30 is not entitled to ask whether the taxpayer should have

incurred the expenditure, bvt he may ask v.hy did the tax­ 

payer incur the expenditure. This is implicit in the judgements 

of the High Court of Australia in Ron_Pi,bon.JTin_jto Jj ..abili
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(1948-49 78 C.L.R. 47). There, before the outbreak

of the war, the taxpayer carried on in Slain a/id Malaya tin- 

mining operations from which it derived a substantial income* 

During the occupation by the Japanese it derived no income from 

mining, but it maintained its administrative structure in 

Australia. It incurred expenditure, such as directors' fees 

and expenses of management in the central administration of 

its affairs, and in making allowances to the vadows and 

families of managers who were prisoners of the Japanese, but 

lu vvhose widows and families were living in Australia. It was 

held that only a small part of the total expenditure was 

referable to tho gain of assessable income from investments, 

and the Commissioner allowed as a deduction only a small 

percentage from the gross income. The only deductions allowable 

were- losses and outgoings to the extent to •which they were 

necessarily incurred in carrying on a business for the purpose 

of gaining or producing such income. In the judgment of the 

Court at p. 60 it is said j~

"It is important not to confuse the question
20 how much of tho actual expenditure of the 

taxpayer is attributable to the gaining of 
assessable income with the question how much 
would a prudent investor have expended in 
gaining the assessable income. The actual 
expenditure in gaining tho assessable income 
if and when ascertained must be accepted. 
The problem is to ascertain it by an apportion­ 
ment. It is not for the Court or the Commissioner 
to say ho\v much a taxpayer ought to spend in

30 obtcJ.iru:.^ his income, but only how much he has 
spent",

The same natter was considered in the Asiriro case [1930 ] N.Z.L.R. 

935 in the New Zealand Court of Appeal, by Mr Justice Herdzaan, 

where he said at p. 946 :-

"Strong as are ths inquisitorial pov/^rs 
vested in the taxing authorities, they, of 
course, cannot dictate 'to a taxpayer as to how 
he shall carry on his business. As v,?.s said 
by ??erguson J., in T£.oh"-v"Jl.s,.,l:ii^itod v.

40 SPK^SilJJC.-i:, .',"in..,.!/!i-'';(I.vi> ' Lt is nothing to the 
pojnt that if he hod. been, more capable, reore 
expvr' ciiccd or more prudent, he might have 
cut dov/n his expenses, The question is vhat 
he did in fact spond on his bucincss. If ho 
chooses to employ a hundred rr:<jn whore t^uty
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would have been ample, that is his own affair. 
Of course, it may still be a matter for inquiry 
•whether these men were really employed in the 
business, or were merely put on the pay-roll as 
a device to swell the apparent expenses of the 
business; but that is another matter. 1 Johnson 
Bros*, and Co. v. Commissioner..of Inland Revenue 
is a case vliich has an important bearing upon 
the present one, because in it the Commissioners 

10 conducted an investigation into the relations 
which existed between a father and his sons in 
carrying on a business, and because it was held 
that the Inland Revenue Commissioners were 
entitled to say i/\hat amount of tho share of 
profits paid to the sons should be allowed to be 
deducted as their remuneration for time and labour 
expended by them in the business".

The authority of Johnson, Bros. v» Commissioner of ..Inland Revenue 

[1919 ] 2 K.B, 717 referred to by Mr Justice Hordman is also

20 accepted in the judgment of the Privy Council in the same case.

The only other authority to -which I need refer on this 

aspect is ^jy^builders v. Commissioner of^Inland Revenue [1968] 

N.Z.L.R, 885. There in his judgment in the Court of Appeal 

Turner J. says that "in deciding whether an expenditure is 

incurred exclusively in the production of the assessable income 

it is usual to examine the purpose for which such expenditure 

was made". And in my ovm judgment in the samo case at p. 912 

I place emphasis on the dominant purpose of the appellant in 

making certain payments.

30 Mr Mahon has referred to Ce ci 1 -Bros. ..__Pty.,_.__Ltd. v. Federal 

Cpmmissigner of Taxes 1962-1964 111 C.L.R. 430. I propose to 

refer to this authority at a later stage, but on this aspect 

it seems to me that the case was decided on the same principles 

as the Ro_n_ PiboiT^Tin authority. In his judgment at first 

instance Owen J. says this :-

"The fact that the taxpayer paid more for 
its purchases than it would have paid had 
it dealt direct -with the manufacturers or 
wholesalers'in order that Breckler Pty, Ltd. 

40 might make a profit out of the transaction 
does not in my opinion prevent the amount 
vMch it in fact paid for the purposes of 
s. 5l(l) frofn being regarded as an outgoing 
incurred in gaining its assessable income. 
It seems to mo that the contention really 
is that the taxpayer paid more for its goods 
than it should have. But 'It is not for the 
court or the Commissioner to say how much a
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taxpayer ought to spend in obtaining his 
income, but only how much he has spent 1 ."

The next submission of the Solicitor-General is that 

expenditure may be apportionable -where it is incurred for 

two or more purposes, deduction being allowed in respect of 

that part vhich is exclusively incurred in the production of 

assessable income. There is ample authority in support of 

this proposition. Previously under the 1900 Land & Income 

Tax Assessment Act the requirement was that the expenditure

10 must be vholly and exclusively for the purposes of the 

business, and it would appear that expenditure was not 

apportienable (see Commissioner of,Taxes v. Ballinger & Co, 

(1903) 23 N.Z.L.R. 188). But the viord "wholly" is omitted 

from the corresponding provisions of the 1923 and 1954 Acts, 

and it is no longer necessary that the whole of the expenditure 

should be incurred in the production of the assessable income. 

Such part of it as is exclusively incurred for that purpose 

appears to be now the authorised deduction. In Fublic Trustee 

v. Commi£ssioricr^^^Taxos [1938] N.Z.L.R. 436 at p. 456, where

20 interest was claimed as a deduction on money borrowod and

employed in the production of both assessable and non-assessable 

income, Sir Michael Ijyers C.J, answered the question at issue 

that as a matter of law part of the interest is deductible, 

.that is, the portion of interest payable on money borrowed 

and employed in the production of assessable income, and that 

the quantum of such a deduction is a matter of fact and is 

for the Commissioner to decide. The judgment of Mr Justice 

Callan at p. 458 is to the same effect.

Other examples of apportionment betvreen expenditure

30 exclusively used for the production of income, and expenditure 

not so used, are the Ron K.bon..Tin case, to which I have 

referred, the Aggro case, where there was an apportionment, and

^^M^J^£2-.£°«vJi^« v* 5°^J^i'5J^2L^lJL âPJl.S2yJn̂ £ [1964 ] 

N.Z,L.R 4 731. There Wilson J. decided that costs of the
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unsuccessful claim for damages in regard to the portions of the 

claim relating exclusively to income were deductible as portion 

of the loss on the income claimed, but that the costs relating 

to issues that were common to both capital and income were not 

deductible.

The last submission of the Solicitor-General is in 

effect a submission on the facts. HQ says that applying the 

law to the facts the expenditure by Europa on petroleum 

supplies obtained from Gulf and B.P* was incurred for two 

10 purposes, (l) for the purpose of securing supplies for

Europa and thereby producing assessable income of Europa, and 

(2) .for the purpose of producing a return to Europa through 

Pan-Eastern and P.T.T. respectively, and such part of the 

expenditure is not deductible. Again the issue is largely 

dependent on the purpose of the expenditure, such purpose 

to be deduced from the happenings which have taken place. I 

think the same consideration viiich Lord Pearce adopted in 

delivering the opinion of the Privy Council in B.P. Australia 

Ltd, v. Ciniission'rf Taxation of the Common wea

20 Australj^a [3-9^6] A.C. 224, 264 indicates the correct approach. 

He said :-

"The solution to the problem is not to be 
found by any rigid test or description* 
It is to be derived from many aspects, the 
whole set of cdrcuustanees, some of \vhich 
may point in one direction, some in the other. 
One consideration may point so clearly that it 
dominates over vaguer indications in the contrary 
direction. It is a commonsense appreciation of 

30 all the guiding features viiich must provide the 
ultimate answer" •

In ths ^j^^iCjtd, v. J.rlandRvu

[1966] A.C. 295 lord Reid refers to the further source of 

difficulty, v.nich has been a tendency in some cr.se s to treat 

some one criterion as paramount, and to press it to its 

logical conclusion, without proper regard to other factors in 

the cape. He adopts v.ith approval a statement of Lord Clyde :-

"So it is not surprinin;.:; that 1:0 one test or 
principle or rule of thumb is paramount , The
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question is wholly a question of lav/ for 
the court, but it is a question v/hich must "be 
answered in the light of all_ the circumstances 
which it is reasonable to take into account, 
and the weight which must be given to a 
particular circumstance, and in a particular 
case, must depend rather on common sense than 
on strict application of any single legal 
principle".

10 Here, as I have already said, while the parties in 

negotiating the 1956 contract were at arm's length, the 

common purpose was to provide Europa vdth a concession other 

than one in the form of an ordinary trade discount, and other 

than one which would have repercussions in the normal 

trading of either party, Gulf or Europa. With this object 

in mind Gulf was not prepared to grant Europa an ordinary trade 

discount on its purchases of gasoline. It insisted on the supply 

contract being based on posted prices. On the other hand, Gulf 

recognised that Suropa' s custom vra.s highly profitable to Gulf

20 if it could secure a long term contract v.ith Europa. Another 

method had to be found to provide a substantial concession or 

discount for the benefit of Europa. This was accomplished 

through the Pan-Eastern - A.M.P. arrangements, and the 

processing and freight contracts. The substantial discount on 

posted prices ultimately came to Europa by the indirect route. 

The profits derived by Paji-Eastern were not derived from any 

commercial activity or effort on the part of Pan-Eastern. In 

so far as Pan-Eastern and A.M.P. were concerned, payment was 

in effect gratuitous. But the inducement to Europa to agree

30 to pay posted prices consisted of three benefits. First,

an assured supply of gasoline over a long tern period, second 

such supply at posted prices, and third the benefit of 

the returns through the Pan-Eastern - A.U.P. link of the 

concession, directly related to the quantity of gasoline 

purchased by Europa. The payment at posted prices, in my 

opinion, was in consideration of the dual benefit, the 

supply at posted prices and the indirect discount. If the 

discount had be;n granted direct to Europa, the net price
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would have been an expenditure exclusively incurred for its 

normal trading operations, and would have been deductible 

in full. The price paid correlated with the Pan-Eastern 

concessions cannot, in my opinion, be regarded as 

exclusively incurred in Europa f s ordinary trading operations. 

It was incurred for the dual purpose, and in my opinion the 

Commissioner was entitled to apportion the expenditure between 

the two purposes. This he has done by deducting from the 

expenditure a sum equivalent to the amount of A.M.P. 's share

10 of the concession received through Pan-Eastern. As I have

indicated earlier, the whole series of contracts entered into 

in 1956 cannot be looked at individually, but are correlated, 

and are all constituent parts of one complete bargain. The 

same considerations apply to the 1962 and 1964 series of 

contracts, and the contract entered into between Europa and 

the B.P. organisation in 19^1. In the last instance it is 

even more clear that the payment which B.P. agreed to pay 

to P.T.T. was a commission or discount to Europa on the cost of 

its purchases.

20 In rny opinion the present case is the converse of the 

B.P.i case (supra). There one of the course adopted by B.P. 

to reorganise marketing and distribution in a section of the 

trade was to join with three other oil companies in order to 

secure sites where their products might in common be sold to 

the public; In pursuance of this plan B.P. promised to pay 

a sum of money, in the agreement called "develop allowance" 

as part of the consideration for the undertaking by the 

service station proprietor to deal exclusively in the brands 

of motor spirit approved by B.P. for a fixed number of years,

30 The gallonage factor was a matter for consideration in

deciding what su>;i should be regarded as the maximum amount 

which might in the particular case be laid out, but it was 

not the determining factor. It was decided .in the Privy- 

Council on the balance of all the relevant considerations
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the scales inclined in favour of the expenditure being of 

a revenue and not a capital nature. The matter was dealt with 

under the slightly different terms of the Australian statutes, 

and seems to have been decided on balance, some of the factors 

being that talcing a broad view of the general operation it 

was made to meet a continuous demand in the trade, and 

considering many aspects dealing with payments made to 

customers to secure their custom, the nature of the benefits 

sought and obtained ̂ y E.P. pointed to the expenditure being

10 revenue, rather than capital, and that in considering the 

manner in which the advantage was to be used, the benefit 

was to be used in the continuous and recurrent struggle to 

get orders and sell petrol, and the agreements v/ere the 

basis of the orders, and made the orders inevitable and merged 

in and became part of the ordinary process of selling. It 

seems to me that this might be applicable if I were dealing 

v/ith the question -whether the concessions granted by Gulf 

were a revenue expenditure, but it does not seera to me to 

be applicable to the question whether the whole of the purchase

20 cost in I Jew Zealand to Europa was exclusively a revenue 

expenditure in its I'e'.v Zealand trading, irrespective of 

consideration of the other benefits Europa was in fact obtain­ 

ing in malcing payments on the basis of posted prices.

In regard to the Cecil Bros. Pty. Ltd, decision (supra) 

I also think it is distinguishable from the matter which I 

am at present considering. There the main question at issue 

was whether the dealings between the taxpaj^er and the 

company from whom it was purchasing supplies were sham 

transactions. It was held that they were genuine trans-

30 actions, and in no way fictitious or unreal. It was further

held that s.260 of the Australian Act, equivalent to our s.lCB, 

could not apply to defeat or reduce any deduction otherwise 

proyorly allov.'O.clc under s.31, our s.lll. There the 

Commissioner argued that "by virtue of s.^l the full outline1:
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should not be regarded as an outgoing necessarily incurred 

in gaining or producing the taxpayer's assessable income. 

Owen J. at first instance rejected this submission, and 

with this rejection Llenzies J. agreed in his judgment on 

appeal. There the benefit of the v-hole price actually paid 

for goods pursuant to contracts with an outside company went 

to the outside company, and it was held that the validity of 

the agreements remained unaffected. It was an outside arrange^ 

merit pursuant to contracts, the validity of which remained

10 unaffected. Legal efficacy had to be granted to the

agreements. Here, however, I am concerned not with one 

agreement with an independent party, but related agreements 

between vendor and purchaser which provide, not independently, 

but dependent on each other, the concession to the purchaser. 

Again, in ̂ ieJ3^j^£!i_Herald_ Co. Ltd, v. Commissioner of Taxes 

[1938] W.Z.L.R. 978 it was held (see Jforers C.J. at pp.997 and 

998) that the two businesses with which the court was 

concerned were independent businesses, and the appellant had 

no control over the business and operation of the company to

20 which payments were made. It followed that the payments made 

to the independent company v/ere regarded as expenditure 

exclusively incurred in the production of the assessable 

income. The agreement v/as a bona fide one, whereby by 

virtue of the payments the appellant was enabled to earn or 

ensure larger profits for itself, and on that account the 

payments were part of its business outlay or expenditure. 

I do not think the like considerations apply here.

I therefore reject the submission that the whole 

of the purchase price of Europa v/as expended exclusively

30 in the production of its assessable income, and I also

consider that the Commissioner was entitled to apportion 

the company'5; expenditure fairly in part attributable to 

the production of assessable income in ITe\/ Zealand, and in 

part attributable to the second purpose, the concession to
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be obtained through Pan-Eastern and A.Li. P.

Mr llahon has raised a subsidiary question relating to 

estoppel, v/hich I should deal with at this juncture. He 

submits that the decision of the Commissioner notified to the' 

objector in a letter dated the 2?th June 19^3 was the exercise 

of a statutory discretion conferred by ss. 22 and 111 of the 

Act, and may not be reversed by the Commissioner. This 

submission can operate only in respect of the years up to 

and inclxiding the 31st March 1964.

10 The text of the letter of the 2?th June 1963 is as 

follows :-

"Bryan Todd Esq.., 
110-116 Courtonay Place, 
WELLINGTON C.3.

Dear Mr Todd,

You vd.ll recall that in March last vie 
discussed the effect on New Zealand taxation 
of a number of contracts between Europa Oil 
(N.Z.) Ltd., Gulf Oil Corporation and Pan 

20 Eastern Refining Co. Ltd. I advised then that 
I would refor the agreements to 'the Solicitor 
General for consideration of their validity 
under Kev<" Zealand legislation.

I have now received his advice, vdth 
which I am in agreement, and propose to take 
no action to disturb the present position.

The further question of my obligation to 
disclose the information to the American Revenue 
authorities under the double tax agreement with 

30 the U.S.A. will be considered when the invest­ 
igation is complete.

I am arranging for Mr Tyler to return 
to you the copies of contracts which you 
made available to him.

Yours faithfully,

Commissioner of Inland Revenue" 

Mr Todd answered as follows :-

3rd July
40 F.R. Ilacken Esq.,

Commissioner of Inland Revenue, 
Jtilfm'.i Revenue Department, 
P.O. Box 219<S,
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Dear Mr Mack en,

I acknowledge receipt of your letter 
of the 27th June. I am very pleased to have 
your confirmation that the Solicitor General 
and yourself are satisfied as to the contracts 
and that the income generated from the contracts 
mth the Pan Eastern Refining Company Limited 
does not directly or indirectly constitute 
assessable income in New Zealand as had "been 

10 suggested.

Regarding the disclosure to the American 
Revenue Authorities, I have no doubt that 
there is no reason on the part of the Gulf 
Oil Corporation why the American Authorities 
should not be formally advised by you. However, 
as I indicated to you, we are concerned lest any 
of the international oil companies should consider 
that dealings with Europa Oil (N.Z.) Ltd. would 
be of a less confidential nature than with 

20 other companies who are domiciled overseas, I 
therefore appreciate the time interval -which 
will allow me to advise the Gulf Oil Corporation 
of the discussions Vvhich have taken place with 
you here in connection with the contracts.

Yours sincerely,

"BRXAN TODD" "

Mr Mahon concedes that an assessment may be amended 

if there has been non-disclosure by the taxpayer of 

information which he is under a duty to communicate, but

30 submits that during the investigation, prior to the letter of

the 27th June 19^3, the question at issue was not a reconsider­ 

ation of a return, but an enquiry on behalf of the Commissioner 

with the purpose of obtaining information whether he should 

review the earlier assessments.

Mr Mahon further submits that the decision notified 

in the letter of the 2yth June 1963 was acted upon by 

Europa to its detriment, and the Commissioner is now pre­ 

cluded from contending that the decision can be reversed. 

The detriment to Europa is said to be that it subsequently

40 used funds, which are now said to be taxable, for distrib­ 

ution to its shareholders, that its shareholders paid 

dividend tax thereon, and that Europa entered into the 19&f 

contract, which in its terms is in many respects similar 

to the 1956 contracts, relying on the Commissioner's decision.
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Europa itself has since 1963 "been able to earn money to pay

tax assessed, but detriment is suffered in that Europa and 

A.M.P. have been deprived of funds derived from earnings 

•with which to meet the assessments.

The investigation by Mr Tyler, the Inspector of the 

Department, into the tax affairs of Europa began early in 

February 1963, and he had various interviev/s -with Mr Smith, 

the Treasurer of Europa Oil, and also a director of that 

company, and secretary of A.M.P. The first interview between 

10 Mr Smith and Mr Tyler seems to have been on the 13th February 

1963, and Mr Tyler then ascertained the registration in the 

Bahamas of Pan-Eastern Refining Company, in which the share­ 

holding was owned half by Europa's subsidiary and half by Gulf 

Oil, and it appears that he obtained some information that 

the profits of-Pan-Eastern Refining from 1958 to 1962 

approximated .£625,000. A further interview with Mr Todd and 

Dr Lau, a taxation consultant of Europa, took place on the 

21st February. Mr Tyler then obtained information indicating 

that the accumulated profits of Europa 1 s half share in Pan- 

20 Eastern since 1st January 1957 had amounted to £2,405,000. It 

seems clear both from notes made by Mr Tyler and also from 

notes made by Mr Smith, that Mr Todd emphasised that Gulf sold 

crude to Pan-Eastern at posted prices, and bought back refined 

products at posted prices, and that the parties were at arm's 

length; that transactions were made on the basis of the 

international market, and the Refining Company paid a 

standard refining fee of 47.5 cents a barrel, and there was 

no hidden benefit received by it. It vould seem that just 

prior to the interview with Mr Todd, there h£.d been another 

30 interview Yd til ';,r Smith, and the 1956 series of contracts, 

including the supply contract, the processing contract, and 

the freight contract, had been perused by ].r Tj-ler in the 

Europa office, but }.lr Tyler hi..l not been authorised to make 

copies. Right from the outset it is clear that l.."r Tyler 

emphasised thai, he required information for the purpose of



97 
Supreme Court

No. 2
Reasons of 
McGregor J, 
(continued)

deciding whether ir: regard to Suropa's purchases from Gulf 

it was receiving by some means a discount from Gulf.

There was a further interview with Air Todd, at which 

l.ir Smith rra.s present, on the 21st March, and there does not 

seem to be any dispute that lir Todd maintained that no 

discounts were available in the international oil trade.

On the 20th I/larch r.r Todd forwarded to the Commissioner 

information which, he considered necessary to meet LIr Tyler's 

enquiries. This contains some general information in 

10 regard to the oil industry and the refining business, and 

Europa's marketing operations in New Zealand. He asserts 

that Pan-Eastern operates on a conventional refiner's 

market, that is, the difference between the cost of crude oil 

and the sales value of the products, less the cost of proces­ 

sing, and refers to the formula contained in the 1956 supply 

contract as being inc3.uded for the purpose of cushioning the 

possible effect of substantial price fluctuations.

In my opinion it is clear that the directors of Europa 

possessed a considerable amount of relevant information which 

20 was not disclosed to Ilr Tyler or to the Commissioner prior 

to the latter 1 s letter of the 27th June 1963. In the first 

place, when i.r Tyler's February-March discussions with 

LIT- Srath and i-lr Todd were taking place, no information was 

given in regard to the 1962 series of contracts, which had 

very shortly before been completed with the Gulf group. 

These were certainly of importance. Furthermore, no mention 

Y,H.C; made of the L/P. contracts vath Europa and Pacific 

Trading Company, entered into in 19o2. I'o mention seems to 

have been made until after April 1963 in regard to the 

30 1936' Caltex contract::, f.rd details in regard to these

contracts do not :;ec;;; to have been obtained by the Commissioner 

until after his letter. The Europa and P.T.T. contracts with 

B.P. were finally produced to the Commissioner on the 15th 

December 1964, far I .later, on the llth i,:ay 1965 the Caltex



98 
Supreme Court

No. 2
Reasons of 
McGregor J. 
(continued)

1936 contracts, and the Gulf 196L contracts, were supplied 

to the Commissioner. Prom the 1963 interviews, in my opinion, 

it would be accepted, by the Commissioner that the profit 

obtained by Pan-Eastern was derived on the basis of the 

formula contained in the 1956 contract, but there was in 

existence, commencing from January 1958, the amended 

variations contained in the correspondence between Europa 

and Gulf Oil Corporation, comprised in Ex. B14 of the Case. 

Stated. As I have said earlier, this resulted in a virtually

10 guaranteed profit to Pan-Eastern of 2.5 cents per gallon on 

Europa's supply of gasoline. This correspondence seems to 

have been obtained by the Commissioner as late as the 14-th June 

1966 in reply to a letter from the Commissioner to Europa 

asking confirmation that the copies of contracts he had 

received included all contracts or other documents relating 

to this matter to which the Todd Group of companies and/or 

the Gulf Group of companies and/or Pan-Eastern Refining 

Company Ltd. and/or any associate company were parties.

On some matters of detail in regard to what transpired

20 in the 1963 interviews there is some discrepancy between the 

evidence of :,ir Smith and that of Mr Tyler. I think this is 

perfectly understandable, as Mr Tyler was on an exploratory 

expedition, and Mr Smith himself had only the general 

picture of the set-u;), and was not conversant with the 

purposes of the arrangements or what had transpired in the 

negotiations for the contracts. I think, however, Mr Tyler's 

summary dated the 20th March 1963, Ex. 22, for the 

Commissioner, coivUdns an adequate summary of the con­ 

versations as he understood them, and of the information

30 he had received.

There is one matter of importance. It r.eems beyond 

dispute that in March 19^3 Mr Smith shcr.ved some document
«

to Ifrc Tyler in tin: nature of a Pan-Eastern "balance s 

for the yo''.r ending 3-'-st Deeonbor 1961. ?,;>.• iS.dth has
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stated-that attached to the accounts for the year ended 

31st March 1961 were auditors' statements by Price Vr'aterhouse 

& Co. , the Pittcfburg branch of which firm were the auditors 

of Pan-Eastern. Tfliile I agree that Mr Tyler was able to 

peruse some document purporting to be a balance sheet of Pan- 

Eastern as at December 31st, 1961, I am certain he did not 

receive the audited balance sheet Ex. AA, nor the statement 

of income attached thereto. Mr Tyler at the outset of his 

investigations informed both Mr Smith and l<sc Todd that he

10 suspected some discount arrangements, and the term "volume 

discounts" seems to have cropped up in conversations at an 

early date. The audited copy of the 196! accounts Ex. AA 

in the statement of income attached shows clearly volume 

discounts relating to I960 purchases, and relating to 1961 

purchases. This is shown as a volume discount on the crude 

purchases of Pan-Eastern. Price Yfaterhouse 1 s note to the 

financial statements states clearly that voluntary price 

reductions on crude oil had been granted to the company by 

Gulf-Iran Company prior to 1961, the effect of such price

20 reductions being recorded in the year subsequent to the yeax 

of sale. However, price reductions relating to crude oil 

purchases in 1961, as well as in 196.0, had been reflected in 

the 1961 accounts. This v/as the type of information Mr Tyler 

was seeking. I am certain that if he had been shown a 

document of this nature he v.ould have seized on it with 

avidity. It is noteworthy also that neither Pan-Eastern 

balance sheet of December 31st, 1959, nor the balance 

sheet of Deca. ;ar 31st, I960, gives any indication of 

volume discounto. They merely disclose the annual profit

30 and the accumulated profit. The accounts from 1961 on 

in the annual statement of income do sho\v the volume 

discounts. The;;e were not supplied to the Co.c^issioner 

until T.'arah 1967. I am satisfied that while ;r Tyler in 

March .1963 may have seen thj 196! balance sheet alone, he
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saw neither the attached statement of income nor the 

auditor's note thereon. The copy of the 1961 statement 

of income given to the Commissioner in 1.9^7 also omits the 

auditor's statement and the note on the balance sheet that 

the note on the financial statements is an integral part of 

the statements and should be read in conjunction vath it. 

Although it may well have been unintentional, I am satisfied 

that the non-disclosure of the matters to which I have 

referred was of material importance, and the Commissioner

10 was induced by his lack of information to write the letter 

of the 27th June 1963. I take this view apart altogether 

from the question whether in any event a letter of this 

nature was an exercise of a discretion, and the Commissioner 

was then debarred from re-opening the assessment.

In one other matter there seems to have been at 

least a misunderstanding in the discussions between 

Mr Tyler and :ii- Toad, Discussions took place on the 

question vhether there were price discounts available to 

purchasers of products on long term contracts on posted

20 prices. Mr Tyler was considering the matter generally, and 

Mr Todd assured him that posted prices for all petroleum 

products other than crude correctly reflected the existing 

market, and it v.'as just not possible to get a discount on 

a long term contract, although it was possible to obtain 

such discounts on spot sales from sellers who temporarily 

hat? excess of product which they were finding hard to quit. 

Mr Todd states that in making this categorical statement 

he -was expressing his view based on the knowledge of the 

trade in regard to 1956, and was not adverting to the

30 position in 196'3, by which time a practice had grown up

of granting discounts. Although the parties were primarily 

considering the 1956' position, I think Mr Tyler's enquiries 

were intended to cover, and did cover ; a wider field, and 

in this respect the infoxmation obtained di<J not reflect
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Mr Ivlahon has emphasised in his submission that the 

Commissioner's latter of the 27th June 1963 constituted an 

exercise of a statutory discretion conferred on the Commissioner 

by s.lll of the Act, ana he has referred to tv/o authorities, 

Wood_ Eros. v. Commissioner of Taxes 11 G.L.R. 484, and 

Robinson v. Corn;.a.3£ioner_of_j]nl?yid i Revenue (1957) 7 A.H.Z. 

I.T.R. l6l. In the forcer case Denniston J. was concerned 

•with a question of depreciation allov-ance under s.87 of the

10 Land and Incoxe Tax Act Assessment Act 1908 (now s.113(1) of 

the 1954 Act) which provides that Vvhere depreciation cannot 

be made good by repair, the Conanissioner r:ay, subject to 

s.H3(A) and K.117 of the Act, allow such deduction as he 

thinks just, i-ir Justice Denniston held that the Cornmissioner 

with sufficieht particulars to enable hi:n to make such allov,- 

ances had judicially exercised his discretion, and could not 

recover income tax alleged to have been short-paid in past 

years. In my view this case is distinguishable in tvro 

respects. In the first place the Commissioner when exer-

20 cising his discretion had sufficient particulars in regard 

to the allowances claimed, and in effect had full knowledge. 

In any event, accepting that s.U3 empowers the Commissioner 

to exercise a discretion, I do not think the position is the 

same in regard to s.lll. The decision in wood Bros*, case 

is. distinguished by Ir Justice ?,B. Adams in Robinson' s case 

where he remarks that even accepting the principle that the 

Commissioner -v.ay in some circumstances be estopped from 

reviewing an exercise of his discretion, he -,vas not 

satisfied in "the J-SlsiTiSSJi case That there was any previous

30 exercise of discretion. Secondly, in ^objj^sj^njjj case, ana

I take the sar.e viiv; here, Mr- Justice Ad::-.",5 thought that the 

Commissioner did :rjt -ciov,- vrhat the appellant v;as doing, and 

was not sufficiently infcrrr.ed to enable Iri to exercise his 

discretion, -;,v::: never in fo.r:t directed his ,.J.nd, or v/as
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called upon to direct his rand, to the exercise of the 

discretion.

Section 22 of the Act empov/ers the Commissioner from 

time to time and at any time to make all such alterations in 

or additions to an assessment as he thinks necessary in order 

to ensure the correctness thereof, notwithstanding that tax 

already assessed may have been paid. Section 111 is clear 

that only any expenditure exclusively incurred in the 

production of the assessable income for any income year may 

10 be deducted from the total income derived for that year, I 

accept lir Richardson's submission that liability for income 

tax is imposed by the statute itself, and in his assessing 

function: the Commissioner merely quantifies an existing 

liability. In Reckitt & Colraan (New Zealand) Limited v. 

Taxation Board of Review & Anor. [1966] II.Z.L.R. 1032 at 

p.1045, McCarthy J. considers the general scheme of the 

legislation. He there says :-

"I agree v/ith Mr Richardson that the general 
scheme of the Acts is as follows. Liability for

20 tax is imposed by the charging sections, ss. 77 
to 79 of the Land and Income Tax Act 1954. 
The Commissioner acts in the quantification of 
the amount due, but it is the Act itself vJoich 
imposes independently, the obligation to 
pay. The assessment and objection procedures 
are merely machinery for quantifying: they do 
not cast liability. If the taxpayer does not 
object to the Commissioner's assessment vdthin 
the time stated in the assessment (not being less

30 than 14 days), the amount assessed by the
Commissioner becomes incontestably fixed, subject 
to the ComnrLssioner 1 s express discretionary power 
to accept a late objection (s.29(2)) and to his 
additional power to grant relief in the case of 
serious hardship (s.226). If the Coradssioner 
does not alloy,- an objection received by him, the 
objector has a period of tv.o months in v-hich to 
require the objection to be heard by a Board of 
Reviev/ established under the Inland Revenue

40 Department ,4r:;e;idv.ent Act I960. Again, if he
fails to take that step vdthin the period mentioned, 
the ar.;ount stated in the Commissioner's 'assessment 
is at that point of time; fixed finally and incontest­ 
ably. If he does require the objection to be 
heard by the Board of Reviev/ and the Board later 
rejects it, he then has a right of appeal to the 
Supreme Court; but he must ^ive a notice of appeal 
vdthin 50 days (s.29 Inland Revenue Department 
Amoncji;.jnt Act 196c). Once the time li:.dt of 30

50 days lias elapsed, his ri/'ht of appeal is gone, and
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at that point the assessment, or so much thereof 
as has been upheld by the Board, becomes 
unchallengeable. No oppress power is given 
the Commissioner to waive this time limit. And 
so from that point on the taxpayer has no rights. 
He must pay unless the Commissioner decided to 
amend his assessment - and thereby create a fresh 
cycle of rights of objection and appeal - or, in 
appropriate cases, to grant relief from payment 

10 of the full amount".

To the same effect are the remarks of Turner J. in

v» Commissioner of Inland Revenue [196?] 1T.Z.L.R. 16 1 at 

p. 184, where he refers to s<>77 of the Act.

In my opinion, the Commissioner cannot waive in 

particular cases liability for payment of tax. He is under 

a duty to assess the tax payable, the Act itself imposing 

independently the obligation to pay. In my opinion the 

objector in the instant matter cannot rely on any principle 

of estoppel for the reasons, first, that, the Commissioner

20 here was not exercising any discretion when in 19^3 he 

decided that there would then be no re-assessment, and 

secondly, the Commissioner was deprived of relevant 

information viiich was in the hands of the objector. Further, 

the Commissioner could not bind himself in regard to his 

future actions. The only bar to an amendment of the 

assessment is the time limit of four years provided by 

s.24 of the Act. I do not think that ss»110 and 111 confer 

on the Commissioner any discretion.

On this aspect of the case there is a further principle

30 v^iiich must be considered,, "An estoppel must fail, if its

establishment must result in an illegality, so it cannot be 

set up if its establishment results in preventing the 

performance of a statutory duty". Sggnc c, r • •? ov.v r_.£_..Tur no r , 

Ss^Pr^L.^J'^^ii^^en^ajr.ion 2nd Edition pp. 140, 141. The 

authority for this principle is contained in the judgment 

of Lord Maugham in ^.?.T t?jr,o J^;:j£i^£j^TJM« v« £SIHraJ: 

J^^esJVtd. [1937] A.C. 610 at pp. 619 and 620 as follows :~

"The Act imposed a duty on the electric company 
to charge and on the dairy company to pay, at 

40 schedule rates, for a.11 electric current' supplied



lO'i

Supreme Court
No. 2

Reasons of 
McGregor J. 
( continued)

by the one and used by the other, during 
the twenty-nine months in question. The 
specific question for determination here is, 
can the duty so cast by statute upon both 
parties to this action be defeated or avoided 
by a mere mistake in the computation of accounts? 
In the view of their Lordships the anc-.vsr to this 
question in the case of such a statute as is now 
under consideration must be in the negative. The

10 sections of the Public Utilities Act which are 
here in question are sections enacted for the 
benefit of a section of the public, that is, on 
grounds of public policy in a general sense. In 
such a case - and their Lordships do not propose 
to express any opinion as to statutes which are 
not within this category - where, as here, the 
statute imposes a duty of a positive kind, not 
avoidable by the performance of any formality, 
for the doing of the very act which the plaintiff

20 seeks to do, it is not open to the defendant to
set up an estoppel to prevent it. This conclusion 
must follow from the circumstance that an estoppel 
is only a rule of evidence v/hich under certain 
special circumstances can be invoked by a party 
to an action; it cannot therefrom avail in such 
a case to release the plaintiff from on obligation 
to obey such a statute, nor can it enable the 
defendant to escape from a statutory obligation 
of such a 1-d.nd on his part. It is immaterial

30 whether the obligation is onerous or ot3iervd.se to 
the party suing. The duty of each p forty is to 
obey the law. To hold, as the Supreme Court has 
done, that in such a case estoppel is not precluded, 
since, if it is admitted, the statute is not 
evaded, appears to their Lordships, with respect, 
to approach the problem from the wrong direction; 
the court should first of all determine the 
nature of the obligation imposed by the statute, 
and then consider \vfaether the admission of an

40 estoppel -would nullify the statutory provision".

In my opinion the Commissioner was here under a duty 

to assess the objector for tax in accordance with the 

provisions of the Act, and again it is not a case where he 

was exercising a statutory discretion. In this respect the 

care is distinguishable from Tji^a^Jri^Jgc^r^oard. v. Puketap_u

ed [1958] N.Z.L.H. 297. There North J,

had to consider s.82(o) of the Electric rower Boards Act 

1955, vbich authorises i;ov/er boards to sell electricity to 

any local authority or consumers generally within the dis- 

50 trict in bulk or otherwise on such terms and conditions as 

it deems fit. Owing to a defect in the meters, the Board 

had charged the defendant for less supply th'an had actually 

been supplied. North J. held that no offence or breach of 

a statutory prohibition was committed by the board in
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charged in the monthly statements, and there v.-ere, therefore, 

no obligations imposed by the provisions of the Electric 

Power Boards Act 1925, and the regulations made thereunder, 

either on the Board or on the defendant, v.idch prevented the 

plea of estoppel being raised. The defendant had been led to 

believe that the monthly accounts v,ore correct, and in so 

acting on them the defendant did so to its d^.n^e.

In making the amended assessments the Commissioner has

10 also relied on s.108 of the Act, that the contracts,

agreements, or arrangements made or entered into are absolutely 

void in so far as directly or indirectly they have or purport 

to have the purpose or effect of in any way altering the in­ 

cidence of income tax or relieving Europa from its liability 

to pay income tax. Xr Richardson points out tha,t there 

are three ingredients of s.108, (l) whether there is a 

contract, agreement or arrangement, (2) whether a purpose or 

effect of the contract, agreement, or arrangement was to alter 

the incidence of income tax or relieve the objector from

20 liability to pay tax, and (3) what is the result on the facts 

of the case? Is a taxable situation disclosed?

I have endeavoured carefully to consider the numerous 

authorities, both in Australia and in New Zcaltj;a, in regard 

to the principles which should be applied in a consideration 

of the application of s-,108. In considering the Australian 

authorities it must always be remembered that the Australian 

section is \rorded somewhat differently from the New Zealand 

section, although they are in pari materia. The New Zealand 

section avoids every contract in so far a.s directly or

30 indirectly it has, or purports to have, the r-uryose or

effect of in ;u.y way altering the incidence of income tax, 

or reliovlrv; any person from hi;-, liability to pay income 

tax. The Ar.v,trnliar; section (s.2cO) avoid:; as ar/Anst th-.; 

Ccr.iYiinrrj onor every contract so far as it haa or purports to
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have the purpose or effect of in any v/_ty directly or

indirectly (a) altering the incidence of any income tax, 

(b) relieving any person from liability to pay any income 

tax, (c) defeating, evading or avoiding any duty or liability 

imposed on any person by the Act, (d) preventing the operation 

of the Act in any respect,,

I do not need to consider the numerous dicta in the 

various cases. The two authorities v,hich are relevant are 

Newton v.

1° A^gJEI^lia [1958] A.C. 450, and the judgment of the New Zealand 

Court of Appeal in glMJKer fe^Ajigther v. Cpj

Revenue [196?] N.Z.L.R. 161. The effect of the judgment of 

the Court in the Newton case is conveniently summarised in 

the judgment of North P, in the Elmi^er case at p. 177, and 

Y/ild C»J. has conveniently extracted the same principles, but 

adapted them to ths language of the Nev; Zealand provision in 

Marx v. ^^^^ipyi^^^^Ir^Q^^Eevem^ (2oth November 1968, 

not yet reported). He sets out the following principles vhich 

are the same as those summarised in the judgment of North P. 

20 in Eini^erJ^ case :-

"1. Hie section strikes at real transactions
and not merely at shams: Femoral Ce~.\:i3siprj:-r _of
I2£2*AS3>, "•'• il£i2B (1957) ^''£.~fj.~-^' ^7?''/'~*-&~~ 

and 655* (Vf'oodhouse J.'s adoption of this vie*,v 
in the .vL^v.'v^ case [19661 N.Z.L.Ix. at p. 689) 
was ap -roved 'by North P. ([1967] N.Z.L.R. at 
p.179).

2. The v/ord 'arrangement 1 in the section is 
apt to describe something less than a binding 

30 contract. It comprehends "not only the initial 
plan but also all the transactions by vaiich it 
is carried into effect' (;^vton v. 2omr.u.ssioner 
2Oa£a±ion_ [1953] A.C. 450", 465).

3° The v.ord 'purpose' relates not to the 
motives of the parties but to the end in viev/. 
The vcrd 'offset' means the end ficoomplished. 
The vrfiole set of v.-ords denotes concerted .action 
to the end of t.j.tcring the incidence of income 
tax or effecting relief from income tax. (ibid 

40 465).

4. The purpose and effect is ascertained 
by exarid'ciiir; the overt acts by v.idch the arrange­ 
ment v/ar> imnl.i-aented. If on that .. =x a;,; i nation it 
can be preJdcated that it -,vas so i.;ipl^..c;ritcd so as
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to alter the incidence of or bring about relief (oontd. ) 
from tax then it is yd thin the section (ibid. 4-66) 
even if there were other purposes as v.rell. It is 
enough if that v/as one of the purposes. (ibid. A-6?).

5. If it cannot be predicated that the 
arrangement v/as implemented in that Y/ay so as to 
alter the incidence of or bring about relief from 
tax, but it is capable of explanation by 
reference to ordinary business or family dealing 

10 without necessarily being labelled as a means of 
altering the incidence of or relief from tax, 
then it is not caught by th-j section (ibid. 466).

I would add this, that the section is not concerned vith 

the motives of individuals. It is not concerned -with their 

desire to avoid tax, but only with the means which they 

employ to do it. It affects every contract or arrangement

•which has the purpose or effect of in any way altering the 

incidence of income tax or relieving any person from his 

liability to pay it: (see North P. Elmjger case pp. 177A78). 

20 As Turner J. has stated in the £lvar.er case at p. 187 '•-

"To bring the arrangement vdtliin the section 
you must be able to predicate the arrangement - 
by looking at the overt acts by -which it v/as 
implemented - that it was implemented in that 
particular way su as to relieve the taxpayer 
from liability to pay income tax. If this 
cannot be predicated, but it must be ac'uiowledged 
that the transactions are capable of explanation 
by reference to ordinary business or faruily 

30 dealings vathout necessity of beinr,; labelled 
as a means of relieving the taxpayer from 
liability for tax, then the arrangement v/ill not 
come v.lthin the section"„

In ^larvgin v. Comrii_s^^ojiejr_of__Inland jjevenue (4-th 

February 1969, as yet unreported) Wilson J. has remarked :~

"It is not necessary, as v/as pointed out 
by North P. in 31miger's case (at t>.17C, citing•"* t .-ijM»j»ii«-ine ••* —-™—i \ •, I 7 CD

!^r.y.on,',.s. case at p.467) that tax avoidance 
should "be the ,sole purpose o:r effect - the 

40 section can still work if that was one of the 
purposes or effects. Nevertheless, as far 
as my resear dies go, it has not been held 
sufficient to avoid the arrangement unless it 
v,.;s the predominant purpose or effect".

I do not agree -v/ith the criterion that the relief from

•liability to be taxed must be the predominant purpose or 

effect. I prefer not to add adjectival expressions to 

the v.urda used in th:: section of the Act. As v/aa said 

both in the Newton ca,-jo and adopted by North P. in the
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Elmiger case, it is i'.nrnaterial that the avoidance of tax was

not the sole purpose or effect of the arr\-.Jige.^nt. The 

section can still work if one of the purposes or effects 

was to avoid liability for tax. The section definitely 

says "so far ar> it has the purpose or effect". This seems to 

import that it need not be the sole purpose.

This case has some resemblance to Cecil 5ros. Pty. Ltd.

v< GpjTimjJI^iOjner^ JL:L JZ^^y^L^£-~feff~ QPJ ;;'---1 ^Tl'C-'^LQL^L^ii§i£S:LiS

(supra). There the taxpayer purchased some of its stock-in- 

10 trade from a family company at prices higher than those -which 

would have been charged to it by its usual suppliers, thereby 

allowing the family company to make a profit. The Commissioner 

of. Taxation disallowed portion of the company's claim for 

deduction for stock purchases, and reduced its taxable 

income by that-amount. It was held that the section did not 

authorise the Commissioner to substitute a different price for 

that actually paid. It was held upon the facts that there was 

no contract, agreement or arrangement by which the taxpayer 

company was a party falling within s.260, but semble s.260 

20 could not apply to defeat or reduce any deduction otherwise 

properly allowable under s.51 (equivalent to ?~.Z. s.lll). 

Menzies J. at p.442 remarked that the facts again illustrate 

that s.260 could net be treated as giving tc the Comirissioner 

some power to rnodifj/, when its sole function was to destroy.

Considering the facts, of this case, it seems to 

me to be in an entirely different category to the numerous 

cases which h;,ve been before the New Zealand courts in regard 

to family dealings. The question really at issue to be 

decided on the facts is vaiether or not the transactions are 

30 capable of explanation b;y reference to ordinary business

or commercial dcalir^s, without necessarily being labelled 

as a means of relieving the taxpayer fro:n liability within 

the arrangement. In th-j C£ci_l case the transaction was 

capable of sxplanalion by reference to or dinar}- business
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dealings. The real question at issue vra.s the extent of the (conti

applicability of s.51 (our s.lll).

The scheme of the Bahamas company was initiated by the 

Gulf Corporation, and in fact the Gulf Corporation insisted 

on entering into the contracts through the medium of the 

Bahamas company, Pan-Eastern, There is no suggestion that the 

Pan-Eastern contracts had the effect of altering the incidence 

of income tax or relieving Gulf from any liability for tax. 

The series of contracts had the purpose, and also had the

10 effect, of facilitating and obtaining increased profitability 

to Gulf in its trade in fuel oil. It had the purpose of 

avoiding repercussions in Gulf's trade -with other purchasers 

of refined products, and in its relations under the Gulf- 

Shell contracts. It had the purpose and effect of avoiding 

repercussions or difficulties to Europa in its New Zealand 

trade, both in regard to competition and in regard to 

Government regulation of retail petrol prices. Probably 

included in the purposes were the obtaining of facilities and 

advantages in matters of overseas exchange. A further purpose

20 or effect was the return to Europa by indirect means of a

discount on its gasoline purchases, a discount v.iiich could not 

be obtained "by direct means, owing to the refusal of Gulf, 

and the similar refusal by other companies, to give direct 

discounts either on crude or on the refined product. I do 

not think that the purpose of the arrangement in its initial 

stages was to avoid tax liability. In fact, it would be 

contradictory to my conclusions that ths Europa share of 

Pan-Eastern's profits must be deducted from the cost of 

Europa's supplies in deciding expenditure deductible for

30 tax purposes, if I were to hold that the effect of the

contracts, agreements and subsequent arrange?;,ants was to 

obtain relief. If, on the other hand, it were held that 

the direct profit or discount to Europa is not exigible 

for tax under the provisions of as.110 ?nu 111, it may well
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have to be further considered whether the scries of contracts

are not void as having the effect of relief fro.a tax liability 

under s.lOo in the light of the effect of each contract.

Taking this viev/, I do not need to consider Mr Mahon 1 s 

further submissions that s.103 is not applicable for the 

reason that the income of the Pan-Eastern co-ipany was not 

derived in Key/ Zealand,, and Pan-Eastern is a non-resident 

company, and not controlled in Hev,- Zealand. I \vculd, however, 

express the tentative view that it is the income of Suropa vdth 

10 which the Commissioner is concerned, and this income is taxable, 

even if it is derived from overseas sources. I also do not 

need to consider the further question of the effect of the 

annihilation of the contracts if s.108 applies. I think this 

difficult question should remain to be considered vdien it is 

directly in point. 

ASSOCIATED MOTORISTS EETPJ3L CO. LTD.

In furninhing returns of income to the Commissioner for 

the income years ending on the Jlst Karch I960 to 1965 

inclusive, A.J.J.P. declared its dividends from Pan-Eastern as 

20 non-assessable income, and the Cenmissioner assessed liability 

for tax accordingly.

On the 30th Liar en 1965 the Caomissioner i;.ade an amended 

assessment of tax in rcsosct of the income derived by A.M.P. 

during the year ended JLst March 1?60, including therein 

A.M.P.'s share of the P:-oi-Eastern income as proprietary 

income of A.M.P. pursuant to s.138 of the 4ct. A.M.P. on the 

7th April 1965 lodged an objection to this assessment, and 

later to further assessments on this bas. _:i respect of the 

years ending Jlst Jlarcli 1961 to 1965 inclusive. I am told 

30 that the extra liability of A.M.]'. to 31st I.Jarciv 1968, if 

assessments on the basis of proprietary income are upheld, 

amounts to aL:,o,3t $ lr ,COO,000.

The jjiixin basirs of A.K.P.'s objection ::.'.. that at the 

jaaterial tildes r;£-:ji-';;..;-,tern v/as not a prop:\iotary company v.ithin
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the meaning of 3.138 and s.2 of the Act. This involves in

the main a question of construction of various sections.

The term "proprietary company" is defined by s.!38(l) 

(a) as follows :-

"The term 'proprietary company", in relation 
to any income year, means a company which at 
the end of that year is under the control of 
not more than four persons".

If Pan-Eastern is a proprietary company -within this 

10 definition A.M.P. is clearly a "shareholder' 1 (s,138(l) (b)) and 

Pan-Eastern is an "ordinary proprietary company".

It is convenient at, this stage to quote s.l38(l)(e), 

(g)» (h) a^ (i)> which it will be necessary to consider :-

"(e) The tern-; ' non-assessable income ' means non­ 
assessable income as defined in section 2 
of this Act; and includes non-assessable 
proprietary income:

(f) The term 'residua.! taxable income 1 , in relation 
*° any_ proprietary company: and any income year, 

20 means the amount by vdiich the taxable income of 
the company for that year (including taxable 
proprietary income) exceeds the total amount of 
the income tax . . » payable by the company in 
respect of income derived by it during that 
year:

(Provided that, for the purposes of this 
paragraph, the social security income tax 
payable by the company shall be calculated as 
if social security income tax were payable 

30 by the company not only on income of the
company \vhich is othervd.se chargeable under 
this Act vdth social security income tax, but 
also on the taxable proprietary income 
derived by the company from any other company 
during that year:)

Provided also that in the application of this 
section to any shareholder that is a company 
the vj-si '^y,al^J;j^^^e__Ji^c^
j-^wan^r for any income year shall be deemed to 

40 be the amount of the taxable income of the 
proprietary company for that year:

(g) The term 'i9jtal_jj!£ome] l, in rei.-oion to any 
pro}ir;' etary company and any income year, 
means . the total amount of the residual taxable 
in^oi-i--. and non-assessable income of the 
ccEipany for that year:

(h) The totp.1 income derived in any income year 
by a proprietary company shall be deemed to 
be income derived in bhat year from the

50 co';jp;-:iiy by the- dru'cholders of* the company. 
In th.-j case of fuu ordinary proprietary 
caap,ii\y the total income shtll be deemed to
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to derived by the shareholders in the 
proportions v.hich the numbers of shares 
held by or on behalf of the shareholders 
respectively "bear to the total number of 
shares issued by the company. In the case 
of a proprietary company other than an ordinary 
proprietary company the total income shall be 
deemed to be derived by the shareholders in 
proportions determined in such manner as may 

10 "be prescribed by regulations made under this 
Act, or in default of any such regulations 
or so far as they do not extend, in such 
proportions as the Ccmissioner thinks just 
and reasonable, bavins regard to the nature 
and relative importance of the interests of 
the shareholders in the company:

(i) The term 'proprietary income', in relation, to 
any shareholder in any proprietary company and 
any income year, means the income deemed under

20 this subjection to have been derived by the 
shareholder from the company in that year 
in every case v»here that income (together with 
any other income deemed under this section to 
have been derived by that shareholder in that 
year) is not less than one-fourth of the total 
income of the company for that year. The 
proprietary income derived by a shareholder from 
any proprietary company in any income year shall 
be deemed to consist of assessable and. non-

30 assessable income in the proportions in -which 
the total income of the company for that year 
consists of residual taxable income and non­ 
assessable income".

This objection has been fully and ably argued by 

Mr Pethig for the objector, and .Mr Cain for the Commissioner. 

Mr Pethig submits that Pan-Sastern is not a proprietary 

company; for a shareholder to derive proprietary income the 

proprietary co^puiy must be one v.Mch is liable for tax 

under the provisions of the New Zealand statute; and

40 in the context s.133 requires the term "proprietary company" 

to be limited to exclude companies not v.dthin s.l66 of the 

Act or derivin;: income in New Zealand.

There are numerous cases in v.iiich it has been held th&.t 

statutes passed by a legislative body are'prirr.a facie 

presumed to ap;;~y only to persons and objects v.ithin the 

jurisdiction of the particular legislature, although 

general v/ords are \u^j, In tolnuhoun v. Herldon 25 Q.B.D. 129 

the question arose v.-hether a right riven urclvr the Income 

Tax Act to deduct frcr.: the assessment prrvaiuiis paid for

50 life insurance v-tis to bo limited to premium paid to
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registered English companies, and it was held that the 

exemption did not extend to life insurances effected with a 

New York company, although that company was carrying on business 

in England and had an office in London. In that case Lord Esher 

makes the following observations on the principles of 

construction :-

"i'to.v, supposing the words 'any insurance 
company' stood alone, and there war: no tiling else 
in the section to modify the view which one

10 would take of their meaning, would it or would 
it not be right to say that those words in an 
English Act of Parliament would include all 
foreign insurance companies, wheresoever they 
might be? 'What is the rule of construction 
which ought to be applied to such an enactment 
standing alone? It seems to me that, unless 
Parliament expressly declares othervd.se (in which 
case, even if it should go beyond its rights, as 
regards the comity of nations, the Courts of this

20 country must obey the enactment) , the proper
construction to be put on general vxxrdo used in an 
English Act of Parliament i^ 
dealing: only va " ________
v.ithin "the~geiieral _words and also within its 
proper jurisdiction, and that we ougivfTTx) assume 
th"aT~FariraiTieri;C (unless it expressly declares 
otherwise) v/hen it uses general words is only 
dealing with persons or things over viiich it has 
properly jurisdiction. It has been argued that that

30 is only so v.hen Parliament is rj3guJ._atin£_ the person 
or thing which is mentioned in the general words. 
But it seems to me that our Parliament ought not 
"k° deal in any way, either by regulation or other- 
vri.se, di_rjs_ctly_ or indire.ctly, with any foreign 
person or tiling which is outside its jurisdiction, 
and, unless, it does so in express terms so clear 
that their meaning is beyond doubt, the Courts ought 
always to construe general words as applying only 
to persons or thin.es -which vail ansv.-er the

40 description, and wiiich are also v.ithin the 
jurisdiction of parliament",

This principle of construction was quoted with approval 

by Sir Robert Stout C.J, in delivering the judgment of the 

Court of Appeal in .r.n._re,Adam_5 (^OJO 25 i^.Z.L.R. 302.

By virtue of s.l65 of the Act all : ^ome derived by 

any person v,h.o is resident in New Zealand at the time when 

he derives that income shall be assessable for income tax 

whether it is derived from New Zealand or from elsewhere. 

Under s.l66(2) a company is deeir.ed to be resident in New 

50 Zealand if it is (a) incorporated in New Zealand or (b) has 

its head office in Kew Zealand. A. Mo P. is both incorporated
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and has its head office in New Zealand. It is therefore (contd]

assessable for income tax on all income derived by it, whether 

such income is derived from New Zealand or elsewhere. Pan- 

Eastern is a company, incorporated in the Bahamas and has its 

head office in the Bahamas. Its income is not derived in 

New Zealand. It is not a company resident in New Zealand. 

It is not vithin. the Nev/ Zealand jurisdiction.

By s.2 of the Act "company", unless the context other- 

vase requires, means any body corporate v/hether incorporated

10 in New Zealand or elsewhere. But Mr Pethig submits, even so, 

that a proprietary assessment pre-supposes (s.138) that the 

proprietary company is a company resident in New Zealand; 

that the context necessitates the meaning of company in this 

section to be so restricted.

In my opinion Pan-Eastern is a proprietary company. It 

is 'a company, and it is controlled by not more than four 

persons. "Person" includes a company. Pan-Eastern is con­ 

trolled by tv;o persons (Propet and A.M«P.) but this cannot 

decide the question in issue.

20 Mr Pethig submits that the terms used in s.ljJS are 

appropriate only to Jlevf Zealand taxation provisions. In 

s.138(l)(i) "proprietary income" in relation to any shareholders 

in any proprietary company (here A.M.P.) means the income 

deemed to have been derived by the shareholder from the 

company, and is deemed to consist of assessable and non­ 

assessable income in the proportion in which the total 

income of the Company for that year consists of residual 

taxable income and non-assessable income.

"Assessable income" (s.2) means income of any kind

30 which is not exempted from income tax other\,ise than by way 

of a special exemption expressly authorised as such by the 

Act. In other TOrdo, the special exemption is one 

rci-o^ilned in the Act. The special exemption authorised 

by the Act cv.rs.not apply to Pan-Eastern, as Pan-Eastern is
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outside- the jurisdiction. Section 88, after enunciating 

special classes of assessable income, enacts that the 

assessable income of any person (which includes a company) 

shall be deemed to include "income derived from any other 

source whatsoever". Non-assessable income means "(c) 

Dividends derived from companies and exempt from income t,?a 

under s.86C of the Act". Section 86c(l) exempts from income 

tax dividends derived fro:.) companies other than from companies 

that are exempt from income tax. Pan -Eastern is not a

10 company that is exempt from New Zealand income tax. Before 

a company can be exempt from income tax it must be a company 

that would, but for a special exemption in the Act, be subject 

to taxation in New Zealand: (Australian Iiutual Provident 

Society Ltd, v. Comjiqss^oner^qf Injjyiil^eygjrue D-961 ] N.Z.L.R. 

491 P.O.; [1962] H.Z.L.R. 449 P.O.). "Taxable income" is 

defined "(a) in relation to ordinary income tax means the 

residue of assessable income after deducting the amount of 

all special exemptions to vdiich the taxpayer is entitled in 

respect of ordinary income tax". In my view this definition

20 is not apt in regard to a non-resident company. "Ordinary

income tax" must have reference to liability for New Zealand 

tax. "Assessable income" can have reference only to income 

.which is assessable under New Zealand lav/, that is, the income 

arrived at after deducting the amount of all special 

exanptions to which the taxpayer is entitled in respect 

of ordinary income tax under New Zealand lav/.

Subsection (h) might be made applicable to an over­ 

seas proprietary company in regard to "total income", but 

again I am fac;,d with the reference to residual taxable

30 income (income subject, in my opinion, to the exigencies 

of New Zealand tax lav,') and "non-assessable income" (non­ 

assessable under "the Act") in subs. (g). Subsection (f) 

refers to the "taxable inco^o" of the proprietary company 

and "the inco'ie, tax" payable by the company. In my opinion
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these references are applicable only to a New Zealand company.

I agree that s.,139 is not applicable to a proprietary 

company not resident in New Zealand, Section 139 cannot be 

applied to a proprietary company not resident in New Zealand 

in the calculation of the taxable income of such company. It 

has not taxable income in New Zealand, The Commissioner has 

no jurisdiction over the proprietary company, although he 

has jurisdiction in regard to the income derived therefrom 

by a New Zealand resident.

10 I am primarily concerned with the income of A C M.P. in

its position as a shareholder of Pan-Eastern. The matter for 

consideration is -whether A.M.Po is v.ithin the tax net in 

relation to its share in Pan-Eastern's income. But before 

one can determine the proprietary income of A.M.P. derived 

by A.M.P. from Pan-Eastern, one must be able to determine the 

proportion in Yihich the total income of Pan-Eastern consists 

of residual taxable income and non-assessable income, Pan- 

Eastern has no residual taxable income. It is not liable to 

ordinary income tax as referred to in the definition of

20 taxable income (s.2) and the provisions in regard to

special exemptions (ibid) are again apt only to a New Zealand 

taxpayer, a person chargeable with New Zealand land tax or 

income tax.

The same considerations apply to the use of the 

expressions "non-assessable income 1 ' in s,138(l)(e) "residual 

taxable income", "taxable income of the company", "the 

total amount of the income tax" in s,138(l)(f), "total 

income", "residual taxable income" and l! . '.^-assessable 

income" in s.!33(l)(g).

30 Yftiile these are in a sense machinery sections, they 

refer to matters v;hich cannot be determined, and vJiich in 

my opinion the Coiiihdosioncr lacks jurisdiction to determine 

in regard to the income and the subdivision thereof of Pan- 

Eastern. It soeras to me as a corollary that the Commissioner
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cannot as a result determine the amount of income of A.LI.P. (contd

which might be exigible in the hands of A.::.?, for proprietary 

tax. These matters lead me to the conclusion that it was not 

the intention of the legislature in enacting s.138 that 

"company'' or "proprietary company" as used therein should 

include companies other than those resident in I'few Zealand 

under the provisions of s.l65 and s.l66, and that the 

legislature was intending s.138 to apply only to persons and 

matters within its jurisdiction, notv.ithstanding the generality 

10 of some of the expressions used.

If the matter is one of doubt, I consider I should 

apply the special rules of construction viiich have been 

recognised as an aid in interpreting tax legislation. A tax 

act is to be construed in favour of the subject, but if the 

taxpayer comes within the letter of the law he must be taxed, 

however great the apparent hardship.

"It is urged that in a taxing Act clear 
vrards are necessary in order to tax the 
subject. Too wide and fanciful a construction

20 is often sought to be given to that maxim,
Y/hich does not mean that words are to be unduly 
restricted against the Crov.n, or that there is 
to be any discrimination against the Crown 
in those Acts, It simply means that in a taxing 
Act one has to look merely at v.hat is clearly 
said. There is no room for any intelligent. 
There is no equity about a tax. There is no 
presumption as to a tax. ITothing is to be 
read in, nothing is to be implied. One can

30 only look fairly at the language used".

Cape I.'rr..".cv ^vndicate v. 1,/c. Crr'jj.'- si oners 

per Rowlatt J.

"Ly Lords, there is a maxim of income tax 
law which, though it may sometimes be over- 
stressed, yet ought not to be forgotten. 
It is that the subject is not to be taxed 
unless the words of the tar-d-nv statute 
unEmbif ;3u.-..ly impose the tax on him. It is 

AO nccess£.j\ the-.t this mcccm should on occasion 
be re-asserted and this is such an occasion 11 .

i.,0^s£^£I^^ v. S-oi-- [194: ] 
2 All ~E.~:.i. 1, 5 per Lord Simonds,

"I cf-nnot think tl:at there can be much 
doubt as to the proper canons of construction 
of this taxing section. It is not a penal 
provioion; counsel are apt to use the
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adjective 'penal' in describing the harsh 
consequences of a taxing provision, but if 
the meaning of the provision is reasonably 
clear, the Courts have no jurisdiction to 
mitigate such harshness, On the other hand, 
if the provision is reasonably capable of 
two alternative meanings, the Court v,ill prefer 
the meaning more favourable to the subject. 
If the provision is so wanting in clarity

10 that no meaning is reasonably clear, the Courts 
will be unable to regard it as of any effect".

issioners v. Rosa and Coulter (Bladnock 
ill E.R. 6l(T, 625,

per Lord Thankerton.

Mr Pethig has also referred to s.26 of the Land and 

Income Tax Amendment Act No. 2 1968, but in view of the 

provisions of subs. 9 thereof I do not think I am permitted 

to pray this section in aid in construing the provisions of 

the principal Act. I am relieved that it now clarifies the 

20 future position.

The principle that the provisions of a later Act 

cannot be taken into account in construing a provision 

of an earlier Act, except in a limited class of case 

(obscurity, ambiguity or capability of more than one 

interpretation in the earlier Act) is stated by Lord Reid 

in Kirkness v. Joh^jiid.sgnJr_ Co. Ltd. [1955] 2 All E.R. 

345 at p. 365 referring to the earlier decision of Orjnond 

Investment Co. v. Be_tt_s [l92o] A.C. 143 and in particular to 

the speech by Lord Atkinson at p.l64 :-

30 "This decision of this House appears to 
me to afford conclusive and binding 
authority for the proposition that, in 
construing a provision of an earlier Act, 
the provisions of a later Act cannot be taken 
into account except in a limited class of 
case, ti.nd that that rule appLies although 
the later Act contains a provision that it 
is to be read as one with the earlier Act. 
Of course, that does not apply_vvherc;_the

40 later Act amends"th"o~~earlier Act or purports 
to declare its mecriing: in such cases the 
later Act operates directly by its OV.TI force. 
But, where the provisions of the later Act " 
could only operate indirectly as an aid to 
the construction of word s in the earlier Act, 
those provisions aui only be used for that 
purpose if cor tain conditions apply to the 
earlier Act \h<:n it is considered uv itself".
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Although I think there is the necessary obscurity

in regard to s.138 of the principal Act, and it may be 

capable of more than one interpretation, I am directed by 

subs. 9 of s.26 of the 1968 Amendment Act in construing the 

principal Act to disregard the earlier subsections of s.26, 

I have therefore put it aside.

There is another difficulty. In making the amended 

assessments for income tax of Europa for the same years 

vath which I am at present concerned, in regard to A.M.P.

10 assessments, the Commissioner has disallowed as a deduction 

the amount of Europa 1 s expenditure for gasoline, equivalent 

to the discount payable to Pan-Eastern on Europa's gasoline 

purchases. This has been disallowed as not being expenditure 

exclusively incurred in the production of Europa 1 s assessable 

income (s.lll). I have upheld these assessments. If A.M.P. 

is not assessable to proprietary income tax on its share 

of Pan-Eastern profits, the discount received by Europa 

through Pan-Eastern chain has reduced its expenditure on 

gasoline purchased. This discount from expenditure equals

20 the whole of the A.;.;.P. income. I have held this to be the 

position. If, on the other hand, A.M.P. is liable for 

proprietary tax, Europa's alternate return by way of 

discount on its expenditure is reduced by the amount of the 

proprietary tax payable by A.M.P. In my opinion the 

Commissioner cannot have tv/o bites at this luscious cherry.

The same position applies if the proportion of 

Europa's expenditure ;::ust be disallowed under the provisions 

of s.108 of the Act. Then, in r;y view, s.lA.1 would apply. 

A. 1.1.P. and Suropa consist substantially of the same share-

30 holders, or are under the control of the same persons. 

The Commissioner may treat the companies as though they 

were a single co;:ipaj;y, and assess them jointly. The 

Commissioner, it seems to me, has already in effect done this;
' * *

by his reduction in allowable; expenditure of Europa by an
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amount equivalent to the profits obtained through Pan-Eastern 

and A.M.P.

If A.1.:.P. is liable for proprietary tax it seems to 

me the same fund is being taxed twice, as income of A,M.P. 

received through its shareholding in Pan-Sastern, and as 

additional income of Suropa through the disallowance of 

portion of the expenditure incurred in the purchase of 

gasoline for its trading operations, such disallowance being 

equated v/ith the profit return through Pen-Eastern and A.M.P. 

10 as equivalent to a discount on the posted cost price of such 

gasoline.

In ray opinion the Commissioner had on election. There 

was a choice between two alternatives. In deciding to dis­ 

allow portion of Europa 1 s expenditure either under s.lll or 

s.108 he necessarily excluded the taxation of the same sum in 

the hands of A.M.P. Furthermore, A.M.P. distributed these 

funds to its shareholder Europa by way of dividend. The 

Commissioner pursued one of two courses open to him 

(Spencer-Bower £. Turner on Estoppel 2nd Edit. 312, 313). The 

20 Commissioner has in the first place founded, and still founds, 

his case on Suropa 1 s liability. It seems to me in fairness 

to the associated companies he must make his choice.

I therefore answer the question posed in the Europa 

Case Stated para. 23 in the negative, and the question posed 

in the A.M.P. Case Stated in the affirmative. No argument 

has been addressed to me in relation to the quantum of the 

assessments, the calculations therein or the figures on 

which the assessments are based. Therefore I have not 

discussed these matters, and any issues of such nature, if 

30 necessary, are reserved.

The hearing of the cases has occupied seventeen days. 

I am-greatly indebted to all counsel engaged. A great 

number of subsidiary-questions of fact have been discussed. 

I have considered all the submissions, but I havu considered
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it preferable not to encumber my judgment vdth too many 

matters of detail vvhich might result in somewhat clouding 

the broader considerations. I am prepared to hear counsel 

on the question of costs.

ci tor s_ f ojrjujb ,i_e ctor s :

Morison, Taylor & Co., YffiTil

Cro\TO Ijr.v/ Office, WELLINGTON.
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8 vgy 1969

JUDGMENT OF TIIE SUPREME COURT

Before the Honourable Mr Justice McGregor 

8th day of May 196£

UPON READING the Case Stated by the abovenoned Respondent herein 

5 dated the 23rd day of November 196? AND UPON HEARING Mr P.T. Mahon 

and Mr R. F« Pethig of Counsel for the abovenamed Objector and 

Mr J.C. White Q.C., Mr I.L.M. Richardson and Mr G. Cain of Counsel 

on behalf of the abovenamed Respondent THIS COURT HEREBY ORDERS 

that the questions for determination by this Court namely whether the

10 Respondent acted incorrectly in making the assessments in respect of 

the income for the years ended on the 31st day of March 1961, 1962 

and 1963 referred to in Paragraph 9 of the said Case Stated and in 

respect of income for the years ended on the 31st day of March I960 

and 1964 referred to in Paragraph 11 of the said Case Stated and

15 in making the assessment in respect of the income for the year ended 

on the 31st day of March 1965 referred to in Paragraph 11 of the said 

Case Stated, be answered in the affirmative and this Court HEREBY 

FURTHER ORDERS that the amended assessments and assessment be and 

the same are hereby severally cancelled AND THAT the question of

20 costs be reserved.

% the Court,

T.J. SHARKEY 

REGISTRAR
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Notice 01 Lotion. o.t 
Appeal

IN THE COURT OF APPEAL OF NW ZEALAND NO. C. A. 3 3/69

THE_CPMHISSI,QM:_'1 OF
INLAND REVENUE

Appellant

5 AND ASSOCIATED MOTORISTS
PETJiOL COMPANY Lliil TED 
a Wellington holding 
company

Respondent

10 NOTICE OF NOTION ON APPEAL

TAKE NOTICE that this Honourable Court will be moved by Counsel 

for the abovenamed Appellant on Monday the 25th August 1969 at 

10 o'clock in the forenoon or so soon thereafter as Counsel can 

be heard on appeal from the whole of the judgment of the Supreme 

15 Court delivered by the Honourable Mr Justice McGregor at

Wellington on the 8th day of May 1969 on a case stated under 

section 32 of the Land and Income Tax Act 195^ wherein the 

Respondent was Objector UPON THE GROUND that such judgment is 

erroneous in fact and in law.

20 DATE) at Wellington this 26th day of June, 1969.

G. CAIN 
Solicitor for Appellant

TO:
The Registrar of the Court of Appeal of New Zealand

25 The Registrar of the Supreme Court of New Zealand at V.'ollington 

The Respondent
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j.^iov/i, • J r \_/Jl i_! UiJ ̂ ;.:. Iji. 1 V./J .,L.«A_i..i! J .

An appeal from the judgment of I/icGregor J. 

on a case stated pursuant to s.J2 of the Land and 

Income Tax Act 195^- as a result of objections 

lodged by .'ssociated Motorists Petrol Company 

Limited to assessments of income tax in respect 

of the years end in-; 31 "arch I960 to 31 Inarch 

1965 inclusive.

This case is closely linked with Surepa Oil

10 (R. Z. ) Limited v Corrrrissic^ner of Inland Revenue 

where the f->cts fire r< corded in detail. It is 

therefore unnecessary for me to cover again a 

great dea.l of the background referred to in that 

case.

Associated Motorists Petrol Company Limited 

(which for convenience of reference. I v;ill refer 

to as A.'.i.F.) is a private limited liability 

company incorporated in I\ev/ Zealand and having 

its registered office at V,: ellin;:ton. It Operates

20 as a hold:i:v: company its shares at all material 

times being v/hol]y o.vned by Europa Oil (?T.Z.) 

Limited. In 1956 y,uropa reached an a':ree;i:ent 

for a lo:ig term supply contr:-.ct '.vith the Gulf Oil 

Corpor2tion of America, one of the ter::.s of which 

v/-s that a company to be known as Far-Eastern 

"?ef'!ni:ig Cor-rany limited was to be for-red in the 

Babr.T.a Islands with a capibal o r £100-000. 

d'vlded ; nto 100 COO Cl shjro" of \vhich 50.000
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shares were to be subscribed for by three persons

on behalf of Gulf and the remaining 50,000 shares 

were to be subscribed for by three persons on 

behalf of Europe. This company was duly 

incorporated on the terms Just referred to and at 

the relevant time half the shares were held by 

A.T.'.P- and the remaining half by I'ropet limited, 

a subsidiary of Gulf Gil Corporation.

In the years in question, very larre profits

10 were made by Pan-Hastern from a processing contract 

made between Gulf and I nr; -Eastern, the broad terms 

of which were that Psr-E^stern was entitled to 

share in the refiner's calculated margin on the 

quantity of crude oil required to supply Europa's 

requirements of .gasoline It is common ground- 

that Fan-Eastern be in;;; an overseas corporation 

earning profits abroad is in no way subject to the 

revenue laws of New _ie:.Iand. Nevertheless the 

Commissioner- having investigated, the

20 circumstances surrounding the formation of Pan- 

Eastern, reached the conclusion that 1 an-Eastern 

is a proprietary company within the meaning of 

s 138 of the larvl and Income Tax Act 19^1 with the 

result that A.N.I's half share in the profits of 

Tan-Eastern constituted proprietor;.-' income derived 

by A.N.P in each of the yecrs in question a;ud 

accordingly these profits were subject to income 

tax in New Zersl-nd In the Court below I."cG:"e :or 

J. rr-ccted the contention of the Commissioner and

30 accordingly he. ", th&t the Commissioner h- d noted, 

incorrectly in m^lr'n:: the amended. ^sneGsments in 

e'ich of the yer.rs in cuostion. The Com::: i ss i oner 

no\v appeals from that judgment,

I/> -C;i; n, v:ho r^rguocl the-case for the
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Commissioner, submitted that the appeal involved 

a consideration of two principal questions: (i.) 

whether Pan-Eastern is a proprietary company as 

defined in s.138, and (ii) whether A.I.'.P derived 

proprietary income from Pan-Eastern .vithin the 

meaning of s 138. He submitted that both these 

questions should be answered in the affirmative 

In developing his argument IV.r Cain submitted 

that 1,'cGregor J, had found that Pan-Last err. was

10 a proprietary company but that A. ".'.P. had not 

derived proprietary income from Par-Eastern 

within the meaning of s.138. Iv'r lethip;, for 

A.Iv'.P-. on the other hand, submitted that both 

these questions had been answered by the learned 

Judpre in the Court below in favour of A. I.:. P. I 

thinh I should say at the outset that I am not 

satisfied that I-;r Cain is right in his submission 

that r,;cGre r or J. did hold that Tan-Eastern \v?s a 

proprietary company It is true that in an early

20 possar-e in his Judgment he did say "In my opinion 

] an-?]astern is a proprietary company" but as I 

read his Judgment I think he meant no more at this 

stage than that as a matter of definition Pan- 

Eastern could fall within the meaning attributed 

to the term "proprietary company" in s.138 for 

his final conclusion was expressed in these 

terms:

"These matters load me to the conclusion that 

it was not the intention of the legislature

30 in enacting S..138 that "company" or

"proprietary company" as used therein should 

include comr.oriles other than

and .?.. 166 "nd that the lojjolrjtiivc was 

intrrling s ]?•?- to orp.ly only l.o persons nnd
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matters /vi.thin its jurisdl ct ion, notwith­ 

standing the generality of some of the 

expressions used. 1 '

However this may be, -the question whether Fan- 

Eastern is or is not a proprietary company is a 

question of law dependent wholly on the true 

interpretation of s . 133 resd in the lifjht of the 

various definitions contained in s 2 an 1?. 

accordingly it now falls to this Court to determine 

10 the question.

Section 138 is a very Ion;;: and complicated 

provision, the full terms of which I do not think 

it is '.necessary to record. The scheme of the 

section appears to be as follows:

(1) (a) The term "proprietary company" in relation 

to any income year means a company which at the 

end of thnt year is under the control of not 

more than four persons.

(b) The term "shareholder" in relation to any 

20 company and. any income year means a person by 

whom or on whose behalf shares in the company 

are held at the end of that ye:~r-

(c) The term "debenture holder" in relation to 

any company and any income year means a person 

by whom o c on whose behalf debentures issued by 

the company (bcin:; debentures of the hind 

referred to in section l''!2 of t is Act) arc 

held r;t t^e end of that year.

(d) The tern "ordinary proprietary company" 

T.Q means a proprietary comy-ny, ths issued capital 

o'f wh. ich consists wholly of ordinary shares 

c;:ch o^ .vhich has the sa'r:e nominal value and is 

;r.ld up !.o the sar;o extent as and ranks i.n all. 

rcspocts oijalby v:ith every othc-'- sh.urc, ^nd 

wbi-cii. lr. not a company that vv:."> innund
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debentures of the kind referred to in section

(e) 'The ter::. "non-assessable incoT.e" means non­ 

assessable income 03 defined in section 2 of 

this Act and includes non-assessable proprietary 

income -

(f) The terrr "residual taxable income" in 

relation to any proprietary company and any 

income year means the amount by v/hich the

10 taxable income of the company for that year

(including taxable proprietary income) exceeds 

•the total amount of the income tax payable by 

the company in respect of income • derived by it 

during that year There is hov/ever. a 

proviso to paragraph (f) that in the application 

of this section to any shareholder that is a 

company the residual taxable income of the 

proprietary company for any income ye?."" shall 

be deemed to be the amount of the taxable income

20 of the proprietary company for that year-

(g) The term "total income", in relation to any 

proprietary company and any income year means 

the total amount of the residual taxable income 

and non-assessable income of the company for 

that ycar.

(h) The total income derived in any income 

year by a proprietary company shall be deemed 

to be incore deri/eci in that year from the 

company by :hc shareholders of the company

30 In the cas^ of an ordinary proprietary company, 

the tot a 1 i n c o m e shall be d e e r:. e d to be 

derived by the shareholders in the proportions 

which the numbers of shares held by or on 

behalf of the shareholders respectively h:.ar 

to the total n u mb e r of share s i. s p, u e d b v
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company- In the case of a proprietary 

company other than an ordinary proprietary 

company the total income shall be deerred to 

be derived by the shareholders in such manner 

as may be prescribed by regulations made 

under this Act or in default of any such 

regulations or so far as they do not extend 

in such proportions as the Commissioner thinks 

just and reasonable having re ~ard to the

10 nature and relative importance of the interests 

of the shareholders 'in the company- 

(i) The term "proprietary income", in relation 

to any shareholder in any proprietary company 

and any income year, means the income deemed 

under this subsection to have been derived by 

the shareholder from the company in that year 

in every case v/here that income (together with 

any other income deemed under this section to 

have been derived by that shareholder in that 

20 year,) is not less than one-fourth of the total 

income of the company for that year The 

proprietary income derived by a shareholder 

from any proprietary co^.r-any in any income year 

sj-rill be deemed to consist of assessable and 

non-assessable income in the proportions in 

Yv'hich the total income of the company for that 

year consists of residual t-.xable income and 

n o .a - a s s e s s ab 1 e i ri c c'. e .

(2) The proprietary income derived by any shar - 

50 holder in any inccme year shall be deemed to be 

assessable income or (as the osse .-ray require), 

nor-assessable income for that yea." and, .vhere a 

proprietary assessment is made, shall be l;:C;uded 

in t h a t a s s c c, s m e r: t a c c o r d i n £ 1 y . The o r d i n •,; ry 

incon:e tax payable for any .yea." by «nv shaT'fho! d PP
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shall be either -

(a) The ordinary income tax assessed for that year 

in a proprietary assessment made on the share­ 

holder, after - 

(i) Making the deduction provided for by

paragraph (c) of subsection (3) of this

section; and 

(ii) 7/here the shareholder is a company that

is not resident in New Zealand, allowing 

10 a rebate of a sum equal to five per cent

of the amount of any taxable proprietary

income included in that assessment; or

(b) The ordinary income tax assessed for that year 

in a non-proprietr.ry assessment made on the 

shareholder

whichever amount of ordinary income tax is the 

greater, and the shareholder shall be assessable 

and liable for ordinary income tax accordingly 

(3) The following provisions shall apply with 

20 respect to every proprietary assessment made under 

this section in respect of income derived by any 

shareholder during any income year:

(a) No portion of any loss incurred by any tax­ 

payer (being a loss of the kind referred to 

in section 137 of this Act) shall be deducted 

from or set off against his proprietary 

income:

(b) All deductions from the assessable income by

\vay of special exemption shall to the extent 

30 of the portion of the assessable inco-mo that 

is not proprietary income, be mn'de from that 

portion and the balance (if -i;y) shall be 

deducted from the a.-^esneble proprietary 

j no erne :
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(c; '.Vhore the prorletary income of the share­ 

holder or any portion thereof is taxable 

under this section and that income is also 

taxable in the sai.e year of asses 'Tent as 

being j.ncome derived by a prcrriet-.ry 

company there shall be deducted froz the 

ordinary income tax T ayable v.y the share­ 

holder a sun equal to the crd'. nary income 

tax payable by the comraiiy in rejpcct of 

that income.

(4) The assessment of any shareholder of a 

proprietary company in accordance ,vith the 

provisions of this section shall not affect the 

assessment or liability i'or tax of that 

prop*:•:. etary company.

Go far as I am aware there is no similar 

provision in force in other parts of the Common­ 

wealth. As T understand the matter, the ai.isciief 

sought to be cured by the section .vhen it v/as first 

introduced v/as to reduce the tax-it-? on benefit beinr 

enjoyed by sole tracers and pr- -^ncr-hips who 

(v;hether because of the benefit or not) had 

converted their businesses into l.initcd co^rnn^es 

thereby splitting the income iutc t'.vo parts to 

attract ] ov;or rates o'' t.,x. This is ho-.v the 

object of the section i 3 described in the leading 

Kcv; Zealand \vorx on Taxation La-.vs of ?7e.v Zealand 

of \vhich the late Dr V .. Cunal.vjh-.m. v/as the original 

author: sec t i rd edition at pa-jo ]G5- Mr Cain 

a Creed thab LI.- object cf the section, ;,-}.en .it vr.s 

^irst enacted, ./as rr; I have juut; slat-d.

The ori rinaZ prevision \v:.s contained in z.'-^ 

of the Land and Income T ax ..-.end-.ent \ct 19?9 

Thin P--T-V i sj on :radc no dist ir ct' o-> between sbar-s 

bc-'d by i nf i vidua' s and t ose held by cc^-anios -nd

tlai.'.? continued to be the position when thu Tarvl ana
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Income Tox ict 195^ '-as enacted But it requires 

to be noticed that in the follo'.ving year t}ie scope 

of s.158 '.vas limited to coces where the person 

sought to be t-xed v;a3 a company. Thus 

individual taxpayers °.re no longer caught by the 

provisi-ns of s.l.'S. Rather unfortunately, so it 

appears to ne, the draftsman did not consider it 

necessary to recast the provisions of S..1J8 to meet 

the rev; position. In result some of the previsions

J_Q of s.la8 st'li refer to matters relating to assess­ 

ments made in respect of individual shareholders; 

see particularly para 'raph (f) and s.s.(3)- Never­ 

theless it was not contended hy '.'r Cain that the 

ambit of the section has been widened by amendments 

made in subsequent yea^s.

It is common ground that the present case is 

the first occasion where the Commissioner has 

attempted to aoTly s.la? to an overseas ccmrany 

which derives its >ccme outsi.de Re.v Zealand.

20 Nevertheless hr Cain in a careful and detailed 

argument, sub-r'ttei th::t there was no reason why 

the section should rot ap.ly to Far--Eastern even 

althcugh thot ccmnry derives its income from a 

source outside Rev; Zealand. lie pointed to the

accordingly v;hen re-a-d is had. to the -definition 

contained in 3 f P of the .Vet it ,v:j immaterial that

T~'o Y} •* ^ r~^ ^' ^ ~'~* Y1 "'' '': f 1 >^ ^ r*l "f~v'~ O T ••' ^-f~i"^ '-f't ~*~ *' • d "^ • : 1^ '' ™~ ' ' ~] ''' ^ *^ V1 r^ c^1 d.Jj~^/:j o i. t j. II .r J..D _L,,i.U_; U.^i'L 1^, -i-j.1 b.-ir ». :..ix...n J. o _ ciJ^U o .

It is quite true that !he de^'mtl^n A n x.?. defines 

JQ "a company" to in?an "; j ry body ccrfc-ate v/l eth.er

incorporated in Re.v Zealand or elGe.vhere". unless 

the context otbe rv; 3c- reruires, but, .vhen regard is 

had to the rrcvislonr o° ss ] c- r~; and ]G'^,, it is 

apparent t>r-t the rov o nup aut 1 oritie.3 in h"e,v "ealarj 

for i:uiry ye'irs hn;e asserted their right ', e levy
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income tax on overseas companies which carry on 

business in New Zealand. Therefore, the definition 

of "company 1 ' necessarily required to be expressed 

in terns -.vhich would- embrace such companies. More­ 

over, it is to be noticed that the same definition 

of ''company" appeared in the Land arid Income Tax 

Act 1923 long before the conception of a 

"proprietary company" was introduced. Sections 

165 and 166 read thus :

10 "165- (1) Subject to the provisions of this Act, 

all income derived by cny person who is 

resident in New Zealand at the time when Jit 

derives that income shall be assessable for 

income tax, whether.it is derived from New 

Zealand or from elsev/here.

(2) Subject to the provisions of this Act, 

all income derived from New Zealand shall be 

assessable for income t'3X, whether the person 

deriving that income is resident in New 

20 Zealand or elsewhere.

(3) Subject to the provisions of this Act, 

no income which is neither derived from New 

Zealand nor derived by a person then resident 

in New Zealand shall be assessable for income

166. (1) A person other than a company shall be 

deemed to be resident in New Zealand .vithin 

the meaning of th:< :-; Tart of this Act if his home 

is in New Zealand, 

30 (2) Subject to subs»c;tion (2) of section 148

of this .',ct (.vhich relates to banking companies), 

a company shall be deemed to bo resident in .hew 

Zen loud within the rr^anin;'; of this .Tart of thr r. 

•let, if it ~ 

(a) Is incorporated in New Zealand; or
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(b) Pars its head off'ice in Mew Zealand 

(3) For the purposes of this Act, the head 

office of a company means the centre of its 

administrative im-mageir.ent. "

I,1r Feth:ig invited the Court to pay particular 

attention to the provision contained in s 165(3) 

which makes it clear that, subject to any special 

provision to the contrary, no income which is 

neither derived from New Zealand nor derived by a 

10 person resident in Key/ Zealand, shall be assessable 

for income tax,

NO.V the principle for the construction of 

statutes, where general words are used, is well 

established. The leading English case is Colauhoun 

v - Heddon (1890) 25 0,.B.D.1?9- where Lord Esher said 

(p.134-135):

"ilow, supposing the words 'any .insurance company' 

stood alone, and there were nothing else in the 

section to modify the view wl-ich one would take 

20 of the:; r rearing would it or would it not be

right to say thai these, words in an English Act 

of Parliament would Include all foreign insurance 

companies, wheresoever thev r.ight be? "hat is 

the rule of construct ion w^-ich ought to be 

applied, to such an enact:; ent standing alone? 

It seems to me that, unless parliament expressly 

declares otherwise, in which case, ever: if it 

should go beyond -'to rights an regards the comity 

of nations the Courts of this count "y :°ust obey 

50 the enactment; , the proper construction to V.o ;^ut 

on general wo^ds UPCC! i ri a;-. n;n/;l'sh Act o" 

ha ;•] 1 amont is th;t r>:n^1 i aT'ont was dealing only 

y;Jth 3;;c!^ T.or^on" OP th ' rgr s::; n7''C '.'VT I'.h-i: the 

general .vords -jr'd air-o within it:" pr^ir.cr

,iuri sdict 1 on? and tlnd: v;c oup-ht to assume that
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parliament (unless it expressly declares other­ 

wise) .vhen it uses general '.vords is only dealing 

with persons or things over which it has properly 

Jurisdiction. "

The principle laid down by Lord Esher :r this case 

was adopted by this Court in In re .'-dams (1905) 25 

K.Z.I.?.. C.A.JO? .510. But I.-r Ca.in armued that 

while this principle of construction v/ould 

undoubtedly stand in the way of any attempt v eing 

10 made by the Hew Zealand 7'evonue authorities to extract 

income tax from overseas companies which derive their 

income outside ITew Zealand s.138 did not attempt to 

achieve that result, for, in his submission, it is 

aimed at shareholders in a proprietary company and 

not at the company itself. Accordingly, in his 

submission, as A.I'.'..P. is a New Zealand shareholder 

in Pan-Fast err:, there is no reason at all why it 

should rot be called upon to pay proprietary income 

tax under S.1J2, Superficially, this may sound a 

20 tenable argument but, in my opinion it is open to 

the objection that his argument overlooks the feet 

t v:3t the terr "s-a-eholder" is also r- defined term 

and meens and includes :j T~y men "her of a eorrp-^y Jf 

then the term "company" re.Ve-.-red to in s 15;' ; (l}(a) 

includes an ov I'sens compo.T.y ^,o j ', itself liable to 

New Ze' 1 1 end income tex, then it seems tc me co^s i ster.cy 

requires thi-t 1 he term "n^art ho; der" should be -iven 

the s'j me .vide r. • anin~ r.-r/l acco:'d i r rly s.l^P -.vould 

as •; matter o° ' ef '. ni t" or:. apply •:"'"-:e 4 " o h-oth the 

30 shareholders in i an-Z-isforr;, namely, Tropet limited 

and A.^.P. 1:1 r Cain, of course, made no submission 

t^at s.J3P had -py anr-1! r.at 1 on so f-~ as "-opet: 

iamiLed is ccncerr.od f'e •• so to hold .vould be euite 

c-onf'. ;^T-y to the provls^;:is of s.lG^C 7;) T thi uh
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then that Mr Cain's submission must be treated with

some reserve and accordingly the only safe approach 

is to consider whether the whole tenor of s.133, 

viev/ed in the light of its history, indicates that 

the section is aimed exclusively ot companies 

within the jurisdiction of the "ew Zealand revenue 

authorities In my opinion, the ".vhole scheme of 

this section pre-supposes that the proprietary 

company is itse.l r subject to New Zealand income

10 tax. The refe^vnces to "assessable"' and "non­ 

assessable"' income ''residual taxable income" and 

"total income" and the other provisions relating to 

special exemptions and the like, all point in this 

direct:!on and accordingly I am of opinion that 

licGregor .7 v/as right in the vic.v he took as to the 

construction of s 138. !V.r Cain is no doubt 

correct thrt ihcGregor J v/as not q,.ite right in the 

reference he made to "special exemptions" for, as 

he pointed out now that the section applies only to

20 companies which a:^e share-holders in a proprietary 

company, the provisions made in the statute for 

speciai exemptions no longer ap.p.ly. Put there are 

a number of provisions in the statute which, do make 

provision for deductions in calculating "assessable 

inco"e" .v'nich aprly to companies ^s well as to 

individuals: see ss 1 l-'i- to 120., Furthermore the

companies \v:;i ch h^ve issued debentures u ruler s 1-'J 2, 

in mv opinion v re-s\;ppo" os that the debenture 

50 been i:;.":ued in "e\v iicji^nd T"'kc'.v:sc tho

made in s 137 for the carr'ing for-vard cf losse 

\vh-icli "ray be set of" a.':alr;3t future p:~'0 f'its are 

stated -;ot to be de-Tuc Lt;d or ::- cL off against a 

shareholder- ' s pro: v 'ietar,/ incomo i?his ;:r;ain
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essentially a New Zealand provision. Then, s .139 

contains a special provision entitling the 

Commissioner to disallow excessive remuneration 

paid by a proprietary company to a shareholder, 

director or relative "in calculating the assessable 

income" of the proprietary company. Finally, 

s.l'l-0 nakes provision for temporary relief in the 

case of proprietary companies establishing new 

industries in New Zealand. Neither of these 

10 sections can have any application to a proprietary 

company not resident in New Zealand.

In n,y opinion then it must be accepted that 

s.138 does not apply to "Fan-eastern and accordingly 

the whole basis for the assessments issued Vy the 

Commissioner ""al.ls down For these reasons I am 

of opinion that the judgment in the Court below is 

ripht and that this appeal shoul'1 be dismissed.

The member3 of the Court beine unanimously of 

that opinion the appeal accordingly is dismissed. 

The ouestion of costs is reserved.
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REASONS FOR JUDGMENT OF 

TURNER AND MCCARTHY J.J.

This is an appeal from a judgment of McGregor 

J. given at Wellington on May 8th last, in which he 

held against the Commissioner on his reassessment of 

respondent company for income tax as on proprietary 

income derived by Pan Eastern Refining Co. Ltd., a 

company domiciled and resident in the Bahama Islands, 

in which respondent owned one half of the shareholding. 

10 The case turns on the same set of facts as were

before this Court, in Europa Oil (N.Z.) Limited v. 

Commissioner of Inland Revenue, in which we have 

just given judgment. We do not find it necessary 

therefore in this case to restate the narrative 

which formed the factual foundation of our judgments 

in the earlier one.

Pan Eastern Refining Co. Ltd. (to which company 

we shall in this judgment refer as "Pan Eastern") 

was a company specially incorporated in the Bahama 

20 Islands for the purposes which appear in the

judgments in the earlier case. It had a capital of 

£100,000 divided into 100,000 ordinary shares of £1 

each, of which 50-000 were held by respondent company 

and the other 50-000 by Propet Co. Ltd., a subsidiary 

of Gulf Oil Corporation. Propet Co. was incorporated 

and registered abroad and has never resided in New 

Zealand, or derived income from, this country. By 

the processes referred to in the earlier judgments 

Pan Eastern rapidly acquired very substantial profits.
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Indeed it would appear that in the five years March 

31st 1961 to March 31st 1965 inclusive this company 

derived profits of something like £1 million per 

year from the notional operations which (on paper) 

it conducted. It is the contention of the 

Commissioner in this case that because respondent 

company holds half of the shares in Pan Eastern, and 

because the latter is a company under the control of 

not more than four persons, Pan Eastern is a

10 proprietary company for the purposes of Section 138 

of the'Land and Income Tax Act 195^? and that a 

share of its income proportionate to the shareholding 

of respondent company is, notwithstanding that Pan 

Eastern is resident in the Bahamas and has never 

derived income from New Zealand, taxable as in the 

hands of Associated Motorists as proprietary income, 

whether it is brought to New Zealand or not, and 

whether it comes into the hands of respondent company 

or not.

20 McGregor J. rejected this contention, and the 

Commissioner appeals before us accordingly.

The matter appears to be one of the construction 

of the statute. The provision under which the 

Commissioner makes his reassessment is section 138(1) 

of the Land and Income Tax Act 195^- This is in the 

following terms:

"The following provisions shall apply for the 
purposes of this section, namely: 
(a) The term "proprietary company", in relation 

30 to any income year, means a company which

at the end of that year is under the 
control of not more than four persons, or
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a company which at the end of that year 
is being or has been wound up and was at 
the commencement of the winding up under 
the control of not more than four persons. 
For the purposes of this paragraph all 
the members of any partnership shall be 
deemed to be one person and all the 
persons interested in the estate of any 
deceased person (whether as trustees or as

10 beneficiaries) shall be deemed to be one
person:

(b) The term "shareholder", in relation to any 
company and any income year, means a person 
by whom or on whose behalf shares in the 
company are held at the end of that year 
or, as the- case may be, at the date of the 
final distribution .of the assets of the 
company during that year; and includes a 
debenture holder:

20 (c) The term "debenture holder", in relation to
any company and any income year, means a 
person by whom or on whose behalf 
debentures issued by the company (being 
debentures of the kind referred to in 
section 142 of this Act) are held at the 
end of that year or, as the case may be, 
at the date of the final distribution of 
the assets of the company during that year:

(d) The term "ordinary proprietary company"
30 means a proprietary company the issued

capital of which consists wholly of 
ordinary shares each of which has the same 
nominal value and is paid up to the same 
'extend as and ranks in all respects equally 
with every other share, and which is not a 
company that has issued debentures of the 
kind referred to in section 142 of this 
Act:

(e) The term "non-assessable income" means non- 
40 assessable income as defined in section 2

of this Act; and includes non-assessable 
proprietary income:
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(f) The term "residual taxable income", in 

relation to any proprietary company and 

any income year, means the amount by 
which the taxable income of the company 
for that year (including taxable 
proprietary income) exceeds the total 
amount of the income tax ... payable 
by the company in respect of income 
derived by it during that year:

10 Provided that, for the purposes of
this paragraph, the social security 
income tax payable by the company shall 

be calculated as if social security 
income tax were payable by the company 

not only on income of the company which 
is otherwise chargeable under this Act 
with social security income tax, but 
also on the taxable proprietary income 

derived by the company from any other

20 company during that year:
Provided also that in the application 

of this section to any shareholder that is 
a company the residual taxable income of 
the proprietary company for any income 

year shall be deemed to be the amount of 

the taxable income of the proprietary 
company for that year:

(g) The term "total income", in relation to 
any proprietary company and any income

30 year, means the total amount of the

residual taxable income and non-assessable 
income of the company for that year: 

(h) The total income derived in any income 
year by a proprietary company shall be 
deemed to be income derived in that year 

from the company by the shareholders of 

the company. In the case of an ordinary 
proprietary company the total income shall 
be deemed to be derived by the shareholders

M-0 in the proportions which the numbers of

shares held by or on behalf of the share­ 
holders respectively bear to the total 

number of shares issued by the company
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In the case of a proprietary company other 

than an ordinary proprietary company the 

total income shall be deemed to be derived 

by the shareholders in proportions 

determined in such manner as may be 

prescribed by regulations made under this 

Act, or in default of any such regulations 

or so far as they do not extend, in such 

proportions as the Commissioner thinks

10 just and reasonable, having regard to the

nature and relative importance of the 

interests of the shareholders in the 

company:

(i) The term "proprietary income", in relation 

to any shareholder in any proprietary 

company and any income year, means the 

income deemed under this subsection to 

have been derived by the shareholder from 

the company in that year in every case where

20 that income (together with any other income

deemed under this section to have been 

derived by that shareholder in that year) 

is not less than one-fourth of the total 

income of the company for that year- The 
proprietary income derived by a shareholder 

from any proprietary company in any income 

year shall be deemed to consist of 

assessable and non-assessable income in 

the proportions in which the total income

30 of the company for that year consists of
residual taxable income and non-assessable 

income: 

(j) The term "proprietary assessment", in

relation to any taxpayer and any income 

year, means an assessment which includes, 

in addition to any other income, the whole 

of the proprietary income derived by the 

taxpayer in that year: 

(k) The term "non-proprietary assessment", in

40 relation to any taxpayer and any income

year, means an assessment which does not 

include any of the proprietary income 

v.'hich the taxpayer has derived in that year:



Court of Appeal
No. 5

Reasons of 
Turner and 
McCarthy J.J 
(continued)

(1) Where pursuant to section 141 of this Act 

the Commissioner treats' as a single 

company two or more companies any one or 

more of which holds shares in another 

company, the companies so treated as a 

single company shall be deemed to "be one 

shareholder of that other company, and, 

for the purpose of paragraph (a) of this 

subsection, to be one person:

10 (m) Where two or more companies (in this

paragraph referred to as the holding 

companies) which are under the control of 

the same persons hold such shares or 

debentures in any other company that if 

the holding companies were a single company 

the other company would be a proprietary 

company from which that single company 

would derive proprietary income, the other 

company shall be deemed to be a proprietary

20 company and the income derived therefrom by

the holding companies shall be deemed to be 
proprietary income of the holding companies: 

(n) Where a proprietary company derives

proprietary income, either directly or 

through any intermediate proprietary 

company or companies, from another 

proprietary company, and that other 

proprietary company also derives 

proprietary income from the proprietary

30 company first mentioned, whether directly

or through any intermediate proprietary 

company or companies, the Commissioner 

may, notwithstanding anything in paragraph 

(g) of this subsection, exclude from the 

total income of any of the proprietary 

companies concerned such portion of the 

proprietary income derived by that company 

as he determines and may allocate to the 

shareholders of that company such portion

40 of the total income derived by that company

as he thinks just and reasonable, having 

regard to the nature and relative 

importance of the interests of the share-­ 

holders in that company-"
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It will be seen (the question which was put to 

us as crucial being for the moment placed on one side) 

that where in New Zealand a company is under the control 

of not more than four persons, it is a "proprietary 

company". Where any particular shareholder holds at 

least one fourth of the shareholding a part of the 

income derived by the company proportionate to the 

shareholding of that shareholder is "proprietary 

income", and, subject to adjustments for income tax

10 paid by the company and other matters included in the 

section, the general effect of the provision is that 

such proprietary income is deemed to be derived by 

the shareholder, and is taxable accordingly, although 

in fact such shareholder may never derive or receive 

the income actually, and although it may remain in 

the hands of the company by which it was actually 

derived.

It may perhaps be noticed here that at the time 

when the legislation was originally passed, it

20 applied to all shareholders whether real or artificial

persons; since then it has been restricted so as to
\

apply only to shareholder-companies; but nothing in

the present case turns on this amendment to the 

original provisions.

The above being indisputably the effect of the 

legislation where the two companies - "proprietary" 

company and shareholder company - are both New 

Zealand companies, the question crucial to the decision 

in the present case is: Is this legislation applicable 

30 to the case where, the shareholder company being 

resident in New Zealand, the company which it is 

sought to deem a "proprietary" company is incorporated
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outside New Zealand, resident outside New Zealand, 

and has never derived income from New Zealand? 

Counsel for the Commissioner contended before 

McGregor J., and before us, that the legislation was 

wide enough to catch such a case. To the opposite 

effect Mr Mahon and Mr Pethig argued that the 

legislation was plainly designed to catch only the 

case where the "proprietary" company was within the 

jurisdiction, either by virtue of residence in New

10 Zealand, or through deriving income from New Zealand..

As we have indicated, the matter resolves itself 

into one purely of construction. The provisions are, 

so we are informed by Counsel, without useful parallel 

in other jurisdictions, and we are therefore 

required to walk in untrodden territory. The 

provisions first appeared in New Zealand in section 

23 of the Land and Income Tax Amendment Act 1939- 

Before that year there had been no legislation at all 

in this country dealing with "proprietary companies",

20 and for ourselves we think it useless to look for 

guidance as to the limits of the legislation then 

introduced in any survey of the situation as it 

existed before that legislation was passed. We 

decline to speculate in this way, and for ourselves 

have not found it possible, on this topic, to be 

sure of more than that the legislature wished to 

amalgamate, for taxation purposes, the whole income 

really derived by individual taxpayers, whether 

derived personally or by companies in which "the

30 taxpayers held all or a large proportion of the shares.
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It does not seem to us that so general a conclusion 

as to the purpose of the legislature can be of much 

assistance in deciding the question posed in the 

present case, which is whether, in enacting provisions 

dealing with the kind of situation which we have 

described, the legislature contemplated, or did not 

contemplate, that its legislation should extend to a 

case where the company deriving the income was outside 

the jurisdiction, never came within it, and derived

10 all its income outside this country r

The statutory provisions passed in 1939 have, of 

course, been amended on a number of occasions since 

their original enactment; but again we do not think 

that these amendments can be significant in deciding 

the question which is before us. Indeed, it has seemed 

to us desirable, if not absolutely essential, in 

attempting to discern the intention -of the legislature 

as to the limits of the provisions to put aside the 

successive amendments made to their original text.

20 For none of them (except for the amendment of 1968,

which cannot affect this case) can possibly be regarded 

as indicating any intention of the legislature to 

broaden, as from its date, the scope of the original 

provisions, so as to include companies resident abroad 

which were not included by the original provisions. 

And this being palpably so, it seems to us the safest 

course, and indeed the best test of the intention of 

the legislature, to examine the provisions as they 

were originally enacted, and to see whether they were

30 then applicable to companies such as Pan Eastern,

which neither reside in Mew Zealand nor derive income 

from this country. If the provisions were not then
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wide enough to catch such companies, nothing which 

has happened since 1939 can be thought to have widened 

them; and indeed Mr Cain did not so submit.

The argument for the Commissioner, attractively 

presented by Mr Cain, was a simple one. He said that 

there was nothing to be found in the words of section 

138 of the Act of 195^-. or in the original section 23 

of the Act of 1939 , by which the provisions of these 

sections could be said to .be expressly limited to New

LO Zealand companies. A proprietary company, he said, is 

defined by the Act simply as one of which the control 

is vested in not more than four persons, and nothing 

whatever is said in the Statute as to where that 

company must be resident or domiciled. The companies, 

therefore, which fit the definition in the section, 

are proprietary companies, notwithstanding that they 

are resident out of New Zealand and have never carried 

on business in New Zealand or derived income from this 

country. Mr Cain pointed out that the Statute does

20 not purport to impose any duties upon proprietary

companies as such; that it simply defines them. The 

liabilities which the Act imposes in the section 

dealing with proprietary companies, he said, are 

imposed not upon the proprietary companies themselves, 

nor yet upon all their shareholders, but merely upon 

those shareholders who derive proprietary income 

from them and are assessable for tax in New Zealand by 

reason of their residence here. It need consequently 

occasion no surprise, said Mr Cain, nor can it be

30 regarded as in any way extraordinary or unlikely to

have been intended by the legislature, that such share­ 

holders should, be held liable for tax on income earned
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by such proprietary companies abroad; for the 

provisions of the Act do no more than place 

shareholders in the same position as they would 

have been in if the income had been derived by a 

partnership of which they were members, instead of 

by a company in which they are shareholders.

Mr Cain submitted as part of his argument that 

McGregor J. had in terms held, in the first part of 

his judgment, that Pan Eastern was a proprietary

10 company, and had later inconsistently held to the

contrary. We do not so read McGregor J.'s judgment, 

and we agree with the President that all that the 

learned Judge intended to say was that Pan. Eastern 

might be regarded as a company whose income could be 

covered by the provisions of section 138, if for the 

moment the point now raised in argument were left on 

one side.

Mr Pethig did not contest the submission that 

the section contains no express provisions limiting

20 its operation to the taxation of shareholders' incomes 

derived from companies resident in New Zealand or 

deriving income from this country. He conceded, as 

we understood him, that the section contains no such 

express- limitation, and further that the section does 

not purport to impose any duty on any "foreign" 

company - by which loose term we are referring here 

to a company which does not reside in or derive 

income from New Zealand. Mr Pethig admitted that 

the section goes no further than to assess the New

30 Zealand shareholders of a proprietary company for tax. 

But he said, though the validity of all these 

submissions of Mr Cain be conceded, yet that the 

provisions of the section, thoiigh they do not in
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terms exclude "foreign" companies, lead inevitably 

by implication to the same result. In this submission 

is crystallised what we conceive to be the crux of 

the whole case before us, and on the resolution of 

this simple argument must depend, in our opinion, the 

destination of well over £1,000,000 for which the 

Commissioner contends that respondent company is 

liable for proprietary tax.

We have come to the conclusion that Mr Fethig's

10 argument should be accepted. Having read the section 

in a frame of mind in which we were, we hope, open to 

the suggestion that the New Zealand shareholders of 

Pan Eastern should be taxed on their share of the 

income which that company had derived, we have been 

unable to construe it so as fairly to include, as one 

to which the provisions as to proprietary companies 

apply, a company which neither resides in New Zealand 

nor derives income from New Zealand. We shall now 

try to set out simply the reasons by which Mr Pethig's

20 argument has brought us to this view.

It will perhaps be helpful if we repeat here the 

provisions of subsection l(h) and 1(1) of section 138, 

which are in the following terms:

"(h) The total income derived in any income 
year by a proprietary company shall be deemed 
to be income derived in that year from the 
company by the shareholders of the company. In 
the case of an ordinary proprietary company 
the total income shall be deemed to be derived

30 by the shareholders in the proportions which the
numbers of shares held by or on behalf of the 
shareholders respectively bear to the total 
number of shares issued by the company. In the
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case of a proprietary company other than an 
ordinary proprietary company the total income 
shall be deemed to be derived by the share­ 
holders in proportions determined in such manner 
as may be prescribed by regulations made under 
this Act, or in default of any such regulations 
or so far as they do not extend, in such 
proportions as the Commissioner thinks just and 
reasonable, having regard to the nature and

10 relative importance of the interests of the

shareholders in the company:
(i) The term "proprietary income", in relation 
to any shareholders in any proprietary company 
and any income year, means the income deemed 
under this subsection to have been derived by 
the shareholder from the company in that year 
in every case where that income (together with 
any other income deemed under this section to 
have been derived by that shareholder in that

20 year) is not less than one-fourth of the total
income of the company for that year- The 
proprietary income derived by a shareholder from 
any proprietary company in any income year shall 
be deemed to consist of assessable and non­ 
assessable income in the proportions in which the 
total income of the company for that year consists 
of residual taxable income and non-assessable 
income:"

These appear to us to be the crucial operative sub- 

30 sections. It is by their provisions that someone is

made liable for tax, which he would otherwise not have 

had to pay :, By subsection l(h) it is provided that in 

the case of a proprietary company the total income of 

that company shall be deemed to be derived by the 

shareholders in certain proportions. The shareholders, 

then, of a proprietary company, being deemed to 

derive income which they may not in fact have derived, 

are taxed upon income tip on which, if the company were
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not a proprietary one, they would not be taxable. 

But they are not made to pay tax on all the income 

which they are deemed by the section to derive. For 

it is provided by subsection 1(1) that for assessment 

purposes the proprietary income which the shareholder 

is deemed to derive shall be deemed to consist of 

assessable and non-assessable income in the same 

proportions as the income of the proprietary company. 

And the shareholders pay tax upon this calculated 

10 assessable proportion of the income which they are 

deemed to have derived.

It- should be added at this point that the i
provisions of sub-subsections l(h) and 1(1), cited 

above, do not differ, except in insignificant detail, 

from those originally enacted as sub-subsections l(g) 

and 1(1) of section 23 of the Amendment Act of 1939- 

The proportion of the income of the company which the 

shareholder must derive was increased from one-fifth 

in the original provision to one-quarter in 195^» "but

20 this amendment can have no relevance as regards the 

matter which we are now considering.

Now what is the income upon which shareholders 

become taxable by virtue of the provisions? It is 

the assessable part of their share of the total income 

of the proprietary company in which they are share­ 

holders. If the words "total income" had not been 

specifically defined by the legislation, and if they 

were to be read as meaning simply the whole, income 

derived by the proprietary company, such a provision

30 might not be decisive on the question whether by a

"proprietary company" was meant a New Zealand company, 

or a company in any part of the world. But the term
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"total income" is specifically defined. By subsection 

l(g) of section 138 of the Act of. 1954- it is now 

provided that:

"The term 'total income 1 , in relation to any 
proprietary company and any income year, means 
the total amount of the residual taxable income 
and non-assessable income of the company for 
that year."

In the Act of 1939- however, in which the provisions 

10 were first enacted, the words "total income" had a 

slightly different meaning, given to them expressly 

by one-of the provisions then passed into law. By 

section 23(1)(f) it was provided:

"The term 'total income 1 means taxable income 
and non-assessable income".

It was therefore necessary, at the date of the original 

legislation, if the section were to be applied in any 

given case, to ascertain the total income, as above 

defined, of any proprietary company whose shareholders

20 were to be affected by such application, and, in order 

to ascertain its total income, to ascertain its 

taxable income and its non-assessable ^i.ncome.

Since 1939 the conception of residual taxable 

income has been introduced into the test of the 

section; but we put the introduction of this term on 

one side for two reasons. First, though imported into 

the section by section 5 of the Amendment Act of 

it has now ceased to have any relevance; for by 

virtue of subsection 11 of section 138 of the

30 Act the provisions of that section now apply only to 

the cage of company shareholders of proprietary 

companies, and by the second proviso to sub-subsection
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l(f) of section 138 it is provided that in the 

application of the provision to company shareholders 

the residual taxable income of the proprietary

company shall be the taxable income of the company. 

Second, because the section must, as regards the point 

which we are now considering, be construed as it was 

when it was first enacted; it cannot be thought that 

the incorporation into it in 19^1 of the conception of 

residual taxable income, later abandoned, can have had

10 the effect of widening the essential scope of the 

provisions.

It seems to us impossible to make any sense out 

of attempting to carry out, in regard to a company 

which neither is resident in New Zealand nor derives 

income from New Zealand, the calculation of its "total 

income" as defined by section 23 of the Act of 1939 - 

i.e. to ascertain, and add together its "taxable income" 

and its "non-assessable income". Non^as:se_ssable income 

it may have, for by this term is to-be understood, not

20 simply income which is not assessable, but income of 

one or more of the special categories expressly 

defined in the Act. But taxable Income, so it seems 

to us, is something that such a company cannot have. 

Taxable income is defined by the Act of 195^ as:

"... the residue of assessable income after 

deducting the amount of all special exemptions 

to which the taxpayer is entitled in respect-of 

ordinary income tax".

By the Act of 1923 (the Act in force when the Amendment 

30 Act of 1939 was passed into law) it was defined as

"The residi.ie of assessable income after 

deducting the amount of all special 

exemptions to which the taxpayer is entitled".
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By virtue of section 165(c) of the 195^ Act

"... no income which is neither derived from 
New Zealand nor derived by a person then 
resident in New Zealand shall be assessable 
for income tax"-

It seems to us inescapable that if a company neither 

is resident in New Zealand, nor derives income from 

New Zealand, it derives no income assessable for tax. 

This is merely another way of saying that it derives

10 no assessable income. Not deriving assessable income, 

it can derive no taxable income, for taxable income 

is only the resid\ie of assessable income. Deriving 

no taxable income, it cannot have a total income, 

unless by straining the provisions of the section 

so as to catch companies which derive only unasses- 

sable income. If it has no total income, it is 

impossible to ,apply to it the provisions of section 

138. This is the process of reasoning which has 

brought us to accept the submissions of Mr Pethig

20 for the respondent.

Mr Cain, in attempting to answer the logic of 

this reasoning, replied that it depended upon 

considerations of machinery and not of substance. 

He cited authority to siipport the contention that the 

substantive parts of a statute are not to be 

controlled by implication drawn merely from machinery 

provisions set up to carry that statute into effect. 

We think that the considerations which Mr Pethig 

advanced are much more than machinery considerations.

30 The provisions which vie have been considering in

detail are not provisions in which any one section 

or group of sections substantively provides that 

certain persons are to be liable for tax, and then in 

another section or group of sections the machinery
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for assessment is established. In such a case it 

might be argued, with more or less success according 

to the circumstances of the case, that the first 

provisions were substantive, the second procedural, 

and that the latter should not be allowed unduly to 

circumscribe the limits of the former- But where - 

as here - liability and the machinery for its 

assessment are prescribed uno flatu, and not only the 

method of assessment, but the imposition of liability

10 and its limits, are set out in the same subsection, 

indeed almost in the same sentence, it is impossible 

to regard the whole as a mere machinery provision. 

It is a substantive provision, without which no 

liability at all is imposed. It seems to us to go 

to the essence of the conception of a proprietary 

company, and to the foundation of the liability of 

its New Zealand shareholders. Because we so conclude 

as to the merits of the rival arguments, we think that 

respondent should succeed on this appeal.

20 We cannot accept the argument that because the 

shareholders of Pan Eastern would have been liable 

for income tax, if they had been partners on.e with 

another, instead of shareholders in a company, they 

ought therefore to be held liable as such share­ 

holders. This seems to us to be an illogical 

argument. The fact that they chose to constitute 

themselves as shareholders in a company, rather than 

as partners, led to certain differences in legal 

result; and one of these differences was a difference

30 in exigeability- We would dismiss the argument based 

on a comparison v/i th partnership as untenable.



155
Court of Appeal

No. 5
Reasons of 
Turner and 
McCarthy J.J. 
(continued)

McGregor J. came to the same conclusion as 

ourselves, on an examination of the section rather 

more general than the one which we have been at some 

pains to make, but by what may fairly be described 

as a parallel process of reasoning. We are in 

agreement with the conclusion to which he came, and 

have only one additional comment to make upon his 

judgment; it is to his reference to the doctrine of 

election. He said:-

10 "If A.M.P. js liable for Proprietary tax it

seems to me the same fund is being taxed twice, 

as income of A.M.P. received through its 

shareholding in Pan-Eastern, and as additional 

income of Europa through the disallowance of 

portion of the expenditure incurred in the 

purchase of gasoline for its trading operations, 

such disallowance being equated with the profit 

return through Pan-Eastern and A.M.P. as 

equivalent to a discount on the posted cost

20 price of such gasoline.

In my opinion the Commissioner had an 

election. There was a choice between two 

alternatives. In deciding to disallow portion 

of Europa's expenditure either under s.lll or 

1 s.108 he necessarily excluded the taxation of

the same sum in the hands of A.M.P. 

Furthermore, A.M.P- distributed these funds to 

its shareholder Europa by way of dividend. 

The Commissioner pursued one of two courses

30 open to him ... The Commissioner has in the

first place founded, and still founds, his case 

on Europa's liability. It seems to me in 

fairness to the associated companies he must 

make his choice."

W© should not ourselves have thought that the doctrine 

of election was applicable to the case before us. It
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seems to us to be available only where a person has 

made a choice between two courses of action one of 

which, but not both, is open to him, and then to be 

available only to one who has been affected by the 

choice so made. But, on the facts which McGregor J. 

was considering, the choice between assessing Europa 

for tax and not doing so was not a matter on which the 

Commissioner had a free choice at all; it was a matter 

upon which the statute directed him. And further,

10 it was not a matter which directly affected

Associated Motorists at all. Europa and Associated 

Motorists, though connected by shareholding, were 

different legal entities. 'No assessment which the 

Commissioner was required by the law to make in 

assessing Europa for tax in accordance with the 

statute could in our opinion affect or limit his 

quite separate assessment of Associated Motorists, 

even though one of these companies might hold all 

the shares in the other- If we had concluded that Pan

20 Eastern was a company liable by virtue of section 13? 

to be deemed a proprietary company, we would not have 

allowed the application of the doctrine of election 

to deflect us from holding respondent company liable 

for the tax which then would have been leviable 

consequently upon that conclusion. The consequences 

of a judgment holding respondent company liable as 

shareholder of a proprietary company must then follow 

from the provisions of the statute, modified only by 

the exorcise of any discretion which the Commissioner

30 might properly exercise empowered by the terms of the 

statxite itself.
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In conclusion we would wish to add this. 

There can, of course, be no doubt but that the 

provisions of section 138(1) are applicable to the 

income of companies resident in New Zealand which fit 

the definition of proprietary companies set out in 

that section, and this whether they derive their 

income from New Zealand or from abroad. We have held 

in this judgment that the section is not apt to deal 

with the income of companies not resident in New

10 Zealand, if such companies not only do not reside in 

New Zealand, but also do not derive income from this 

country. What the position may be in the intermediate 

case - that of the income of companies which, though 

not resident in New Zealand, yet derive some of their 

income from this country, we do not here decide. It 

may well be that such income as such companies derive 

from New Zealand is caught by the section; but this 

question seems to us not to be entirely without 

difficulty, and, not being obliged to consider it in

20 the present case, we leave it for another-

For the reasons which we have endeavoured above 

to express, which seem to us to do little more than 

record the lucid argument of Mr Pethig, we would 

dismiss-this appeal.
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FORMAL JUDGMENT OF COURT OF APPEAL 

DISMISSING APPEAL

Friday the 21st day of November, 1969.

BEFORE:

THE RT. HON. SIR ALFRED NORTH, PRESIDENT

THE RT, HON. MR JUSTICE TURNER.

THE RT. HON. MR JUSTICE MCCARTHY.

In the Court 
of Appeal

No. 6 
Formal 
Judgment 
dismissing 
appeal 
21 November 

1969

UPON READING the Case on Appeal filed, herein and 

UPON HEARING the Solicitor-General Mr J.C. White 

and with him Mr I.L.M. Richardson and Mr G Cain 

of Counsel for the Appellant and Mr P.T. Mahon and 

with him Mr R.F. Pethig of Counsel for the Respond­ 

ent IT IS ORDERED that the Commissioner acted 

incorrectly in making the assessments in question 

and that this appeal therefore be dismissed AND 

IT IS FURTHER ORDERED that the question of costs 

be reserved.

By the Court

[L.S.] G. J. GRACE 

Registrar
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FORMAL JUDGMENT OF COURT OF APPEAL 

AS TO COSTS.

Monday the 2nd day of February, 1970,

BEFORE:

THE RT. HON. SIR ALFRED NORTH, PRESIDENT. 

THE RT- HON. MR JUSTICE TURNER.
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In the Court 
of Appeal

No. 6 
Formal 
Judgment 
as to costs 
2 February

1970.

THIS COURT having by judgment delivered on the 

21st day of November 19&9 dismissed this appeal 

and reserved the question of costs UPON HEARING 

Mr G. Cain of Counsel for the Appellant and Mr 

R.F. Pethig of Counsel for the Respondent on the 

question of costs IT IS ORDERED by consent that 

the Appellant do pay to the Respondent the sum of 

$1000 for costs in the Supreme Court and the sum 

of $1000 for costs in this Court, making in all 

the sum of $2000.

Bv the Court

[L.S.] G- J. GRACE 

Registrar
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No. 7 In the Court
of Appeal

ORDER GRANTING FINAL LEAVE TO APPEAL No. 7 
TO HEP MAJESTY IN COUNCIL Order

granting 
final leave

Monday the 2nd day of February, 1970• 2
1970.

BEFORE:

THE RT. HON. MR JUSTICE NORTH, PRESIDENT 

THE RT. HON. MR JUSTICE TURNER. 
THE HON. MR JUSTICE HASLAM.

UPON READING the Notice of Motion of the Appellant 

dated the 30th day of January 1970 and the Affidavit 

of Max Bertuch AND UPON HEARING Mr G. Cain of 

Counsel on behalf of the Appellant and Mr R.F. Pethig 

of Counsel on behalf of the Respondent THIS COURT 

HEREBY ORDERS that final leave to appeal to Her 

Majesty in Council from the judgment of this 

Honourable Court delivered on the 2.1st day of 

November 1969 be and the same is hereby granted to 

the Appellant.

By the Gou.rt

r T ^ i
L J G. J. GRACE

Registrar
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PART II

CERTIFICATE OF REGISTRAR OF COURT OF APPEAL 
AS TO ACCURACY OF RECORD

I, GERALD JOSEPH GRACE, Registrar of the Court 

of Appeal of New Zealand DO HEREBY CERTIFY that the 

foregoing 160 pages of printed matter contain true 

and correct copies of all the proceedings, evidence, 

judgments, decrees and orders had or made in the 

above matter, so far as the same have relation to 

the matters of appeal, and also correct copies of 

the reasons given by the Judges of the Court of 

Appeal of New Zealand in delivering judgment therein, 

such reasons having been given in writing: AND I DO 

FURTHER CERTIFY that the appellant has taken all 

the necessary steps for the purpose of procuring 

the preparation of the record, and the despatch 

thereof to England, and has done all other acts, 

matterc and things entitling the said appellant to 

proseciite this Appeal.

AS WITNESS my hand and Seal of the Court of 

Appeal of New Zealand this 3^ day of February, 1970.

G. J. GRACE 

Registrar


