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IN THE PRIVY COUNCIL | “

ON_APPELL FROM THE GOURT OF APPEAL OF NEW ZEALAND

BETWEEN
THE COMMISSIONER 07 INIAND REVENUE
APPELLANT
AND

ASSOCIATED MOTORISTS PETROIL COMPANY LIMITED
of Wellington Holding Company

REZPONDINT

) MDA Q Supreme
RECORD OF PBOZﬂiEﬁﬁii CoErt
No. 1
Stated
CASE STATED 23 Novemnber
1967

pursuant to section 32 of the Land and Income Tax Act 1654,

1. AT all material times the Objector was a private limited
liability company having its registered office at Wellington
where it carried on the business of holding company, The
authorised capital at all such times was uncalled and

amounted to £100 divided into 100 ordinary shares of 1 each,
The shares comprising the said authorised capital were at all
such times wholly owned by Europa Cil (¥.Z.) Limited and held
by the seid Furopa 0il (N,Z.) Limited as to $8 shares and by
two others on behalf of the said Furopa 0il (N.Z,) Limited as
to 1 of the remaining shares each, At all material times

the Ubjector was a shareholder in Pan-Eastern Kefining Company

Limited (hereinafter referred to es "Pan-Eastern"),

2, AT all material times Pan-Eastern was a duly incorporated
limited liability company having its registered office at
Bahama Jslands, The fully paid issued capital of Pan~Eastern
during all such times was £100,000 divided into 100,000
ordinary shares of £1 each of which 50,000 of such shares

were held by the Objector and the remaining 50,000 by

Propet Co, Ltd a subsidiary of Gulf 0il Corporation,

3. IN furnishing returns of income to the Commissioner of
Inland Revenue (hercinafter referred to as "the Conmissioner')
the Objector's accountant declared that the Cbjector had
derived agsessable and non-assessable incowe during the

income years ended on the 31st day of March 1960 to 1965

inclusive as follows:



Supreme Court
No. 1
Case Stated
Income Year ended 31 Mairch 1660 23 November 1967
(continued)

Net profit shown in profit and

loss account £151,608.16, 9
Ordinary income tax and social security
5 income tax not allowable as deduction 946, 1. 7
Total income for income tax purpoges 152,454,118, &4
Legs non-agsessable income 150,562.10, 0 *
Asgessable income 1,892, 8, 4
Non~asgessable income ~ dividends
10 from Pan-EBastern 150,562.10, 0 *
Income Year ended 31 March 1661
Net profit showmn in profit and loss
account £154,042,17. 5
Ordinary income tax and social security
15 income tax not allowable as deductinon 3,711, 0. 8
Total income for income tax purposes 157,753.18. 1
Less non~assessable income 150,562.10. 0 x
Agssessable income 7,161, 8, 1
Non-assessable income - dividends
20 frc 4 Pan-Eastern 150,562,10, 0 *
Income Year ended 31 March 1962
Net profit shown in profit and loss
account £202,94%,15, 1
Ordinary income tax end social security
05 income tax not allowable as deduction 2,377.11, 6
Total income for income tax purposes 205,321, 6, 7
Less non-assessable incowe 200,750, 0. 0 *
Assessable income 4,571, 6, 7
Non-assegsable income - dividends
30 from Pan-IZastern 200,750, 0. 0 *
Income Year ended 31 March 1963
Net profit shown in profit and loss
account £204,807.15, 2
Ordinary income tax and social security
35 income tax not allowable as deduction 4,057.10, 6

208,865, 5. 8

Less- accrued interest 93,17. &
Total income for income tax purposes 208,771. 8, L
Less non-aszsessable income 200,750, 0, 0¥
Lagsessable income ) 8,021, 8, 4

40 Non-assesgable. incomz - dividends
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Inceme Year ended 31 March 10664

Net profit-shown in profit and
loss account

Ordinary income tax and social security
income tax not allowable as decuction

Add accrued interest

Total income for income tax purposes
Less non-assesgsable inconme
Assessable income

Non~assessable income ~ dividends
from Pan-Eastein

Income Year ended 31 March 1665

Supremne

el

(=

No.

Case Stabtzl
23 Noverter 19c

: - a0
(continued)

£2,525,174.

6.10

267,17.11

G3.17. &4

2,525,536,

2,525,000,

536,

2,525,000,

Net profit shown in profit and loss
account

Ordinary income tax and social security
income tax not allowable as deduction

Less accrued interest

Total income for income tax purposes
Less non-assessable income
Assessable income

Non-assessable income - dividends
from Pan-Eastern

£404,207. 6,

206, 0.

L0k, k1%, 7.

393.11,

404,019.15,

504,000, O.

~J

o*

190150

504,000, 0,

0«

Copies of the financial accounts accompanying +the said returns

(Y]

are snnexed kereto and mariced "A", "ALMW,. "A2", MASY,

"A5" respectively,

"A[*H and

The said returns of income were received by the Cormissioner

on the respective dates shown hereunder:

Return of income for

Date uf receipt

the income vear ended by the
31 March Cormissioner
1960 15.12.60
1961 8, 1,62
1962 24,12,
1963 b, 2,64
1964 18, 2,65

1965

8, 2.66

LouUrT

A

‘4
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4,  FOLLOWING the receipt of each of the said returns for

the income years ended on the 31st day March 1960 to 196k
inclusive the Comrigsioner made an assessment of the Objector's
liability for ordinary income tax and social security income
tax in respect of the income to whick the particular return
related, Details of each such asgessment and the date on

which it was made are as follows:

Income year Assessable Non~Assegsable
ended 31 March Income Incone
1660 £1,8G2, 8. 4 £150,562,10, 0
1961 7,191, 8, 1 150,562.10, 0
1962 4,571, 6, 7 200,750, 0, O
1963 8,021, 8, 4 200,750 (@, 0
1964 536, 2. 1 2,525,000, 0, 0
Ordinary Social Security Date of
Income Tax Income Tax Asgessment
1960  £804, 2, O £141,18, 8 11,1.61
1961 3056, 3. 6 539. 7. 2 7.2.62
1962 1930.13. 0 342,17. 0 28.2,63
1963 3388, 3. 6 601,12, 2 18,2,64
1664 227,13, 6 40, 4, 2 28,2,65

5, _ THE Commissioner on the 30th day of March 1665 made an
amended assegsment of the Objector's liability for ordinary
income tax and social security income tax in respect of income
derived during the income year ended on the 31st day of March
1960 to include proprietary income pursuant to gection 138 of
the Land and Income Tax Act 1954 (hereinafter referred to as

"the said section 138") as fcllows:

Asgsessable income as previously £ 1,892, 0, 0~
Add proprieiary income Pan-Bastern 441,048, 0, O
Total assgessable income L42,940, 0. 0O
Urdinary income tax 18é,249.10. o*
Social security income tax 141,18, 8

*A deduction pursuant to paragraph (¢) of sub-section

(3) of the gaid section 138 has no application,

r 12357
)
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Supreme Court
No. 1
Case Stated

G

23 November 1967

. (continued)
6, TP'E Objector objccted to the said amended assessment cn

the grounds set forth in its adviser's letter dated the 7th
day of April 1965 a copy whereof is annexed hereto and marked

HB"'

7.  SUBSEGUENTLY discussions in respect of inter alia the

gaid objections took place between the Commissioner or certain
of the Commissioner's officers and representatives of the

Objector or the said Furopa 0il (N,Z.) Limited.

8, _AS a result of the said objections and the said
digcussions further letters in respect of such objections
passed between the Commigsioner and the Objector, the
Objector's adviser or the said Europa 0il (N.Z.) Limited.
Annexed hereto and merked in alphabetical sequence "C' to "RY
inclusive are copies of the said letters., The date and

writer of such letters and the marking of such copies are

as follows:

Letter dated ¥riter Marked
21 April 1565 Commigsioner Lol
29 April 1665 Cbjector's adviser "pn
5 May 1965 Commigsioner ol
20 May 1965 * Objector's adviser o
14 June 1065 Commissioner nG"
22 June 1965 Objector's adviser "
98 June 1965 Objector's adviser i
20 June 1965 Commisgsioner N LY
30 June 1965 Commissioner g
15 July 1965 Objector's adviser ny
6 August 1965 Commigsioner "M
24 August 1965 Objector's adviser UN'
13 September 1965  Commissioner Qg
13 October 1965 Objector's adviser npn
17 February 1966 Objector nn
12 April 1966 Buropa 0il (N.Z.) Ltd uR

* The letter dated the 20th day of May 1965 referred

incorrectly to two dates as follows; the reference

in the introductory first paragraph to 7th Anril

should read 5th May, and the reference in paragraph

4 to 3ist March 1959 should read 31st December 1959,



9. 7% Coumissioner on the 17th day of December 1§65 made
amended assessments of the Objector's lishility for ordinary
income tax and social security incowe tax in respect of
income derived during the income years ended on the 31st day
of March 1961 to 1964 inclusive to include proprietary income

pursuant to the said section 138 as follows:

Income Year ended 31 March 1961

Proprietary assessable income

¢x Pan~Eastern £410,944, 0, O

Other assessable income 7,161, 8, 1

Total assessable income 418,135, 8, 1

177,707. 7. 6%

Ordinary income tax

Social security income tax 530e 7. 2

Income Year ended 31 Farch 1662

15

20

25

30

Proprietary assessable income ex
Pan~Eastern

Other assessable income
Total assegsable incone
Ordinary income tax

Social security income tax

Income Year ended 31 llarch 1C63

£516,239, 06, 0

4,571, 6, 7

520,810, 6, 7

200,804, 5, O*

342,17. 0

Proprietary assescable income
ex Pan-Fastern

Cther assessable income

Total asscssahle income

Ordinary income tax

Social security income tax

Income Year ended 31 March 1964

£480,5%4, 0, 0

8,021, 8, k&

488,615, 8, 4

207,121, 7. 6%

601,12, 2

Proprietary assessable income
ex Pan~Fastern

Otlier assesgable income

Total assessable income

Ordinary income tax
R

L . .
Soelal security income tax

£536,087, 0, 0

536, 2, 1

'536,6230 2- 1

227,524,115, 6%

-

4O, 0, 2
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(3) of the ¢aid section 138 has no application,

The respective esmounts of proprietary income included in the
amended assessments set forth in this paragraph in respect of
the income years ended on the 31st day of Harch 1061 to 1564
inclusive were based upon information in respect of such
regpective years furnished to the Cotmissioner by the Objector's
adviser in the letter dated the 22nd day of June 1965-which is
referred to in paragraph 8 hereof and is anmexed hereto and

marked "H",

10, THE Objector objected to the omended assessments referred
to in paragraph 9 hereof on the grounds set forth in its
adviser's letter dated the 28th day of March 1966 a copy

whereof is annexed hereto and marked "Bi',

11, TEE Commissioner on the 12th day of May 1966 made an
assessment of the Objector!s liability fer ordinary income
tax and social security income tax in respect of income
derived during the income year ended on the 31st day of March
1965 and on the 1Gth and 25th days of May 1966 made amended
asgsessments of the Objector!s liability for ordinary income
tax and social security income tax in respect of income
derived during the income years ended on the 31st day of
March 1964 and 1960 respectively. Details of the assessments

s0 made are as follows:

Income Year ended 31 March 1G65

Proprietary assessable income

ex Pan-Eastern £553%,695, 0, 0
Other assessable income 19,15, 7
Total assessable income 553,714,115, 7

Ordinsry income tax 234,788, G, 0*

Social mecurity income tax i, 9. ¢

(.01
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Income Year ended 31 Fareh 1G6h

Proprietary assessabile income ex
Pan-Eastern

Gther assessable incoine
Total assessable income
Ordinary income tax

Social security income tax

Income Year ended 31 March 1960

Proprietary assessable income ex
Pan--Eastern

Uther assesssble income
Total assessable income
Ordinary income tax

Social security income tax

Supreme Court
No.

Case Stated
23 November
(continued)

£511,315, 0, ©

536, 2.

1

511,851, 2,

1

216,¢96,13,

50, &,

6%

2

£425,239, 0O,

1,892, 8,

427,131, 8,

181,530,13,

141,18,

6%

% A deduction pursuant to paragraph (c) of sub-section

(3) of the said section 138 h-s no application,

The respective amounts of proprietary ir..ome included in tko

assessment in respect of the income year ended on the 3ist

day of March 1965 and the amended assessment in respect of

1

the income year ended on the 31st day of March 1964 get forth

in this paragraph were based upon information supplied to the

Comnissioner by the said Buropa 0il (N.Z,) Limited and the

Objector respectively in the letters dated the 17th dcy of

February 1666 and the 12th day of April 19606 which are

referred to in paragraph 8 herecf and are annexed hereto and

marked "{" and "R'" respectively.

The amount of proprietary income icluded in the amended

assessment set forth in this paragraph in respect of the

income year ended on the 3ist day of March 1960 was bosed

upon information in respect of that year supplied to the

Commiscioner by tihe Ghjector's adviser in the letter dated

.

the 22nd day of June 1965 which is referred to in paragraph

erec 1 is annexed here and marke H,
8 herecef and i b d } to ! marked "H"

12,

=,

THE Objector objected to the assessment in respect of

income derived during the income year ended on the 31st day

07
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Case Stated

s

23 November 1947

(continued)
of March 1665 referred to in the preceding paregraph hereof on

the grounds set forth in its adviscr's letter dated the 1ith
day of July 1566 a copy whercof ig anuexed hereto and marl.d

”B2H‘

13, UPON the remaining objections referred to in parasgraphs
6, 8 and 10 hereof and the objections referred to in paragraph
12 hereof being disallowed the Commissioner was required to

state thig case,
1k, THE Objector contends that:

(a) In relation to the shareholding of the Objector in
Pan~Eastern during each of the income years ended
on the 31st day of March 1960 to 1965 inclusive and
at all other material times Pan~Eastern was not a
proprietary company or ordinary proprietary company
within the meaning.of the said section 138 nor was
it a proprietary company within the meaning of
section 2 of the said Act.

(b) The Objector did not during each or any of the said
years or at any other material time derive proprietary
income from Pan-Bastern within the meaning of the said
section 138,

(¢) (i) In respect of each of the income years ended on

the 31gt day of March 1960 to 1964 inclusive
the Commissioner made an assessment of the
liability of the Objector for ordinary income
tax and social security income tax on the
bagig that Pan-Eastern was not a proprietary
company within the meaning of the said section
138,

(ii) Consequent upon such assessments and unaware of
its possible assessability for proprietary
income and to comply with the recquirements of the
excegs retention tax provisions of the said
Act the Objector maintained its ordinary

practice and distributed by way of dividends
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(d)

Supreuc Couré .
No. 1
Case Stated
23 November 1967
to its charehslders the total of the aﬁgﬁggéinuedJ
recceived in each such year by way of dividends
from Pan-Eagtern as set out in paragraph 3
hereof, The total of the said amounts so
distributed by the Objector during the said
period was £3,227,625.0,0,

(iii) In making his said original assessments for
each of the ycars ended on the 3ist day of
March 1660 to 1664 inclusive the Commissioner
acted with knowledge of all the relevant facts
and circumstences, The Objector acted to its
detriment by distributing to its shareholders
the eaid sum of £3,227,625,0,0 and the
Commigsioner was thereby precluded from making
his smended assessmenis dated the 30th day of
March 1965 and the 17th day of December 1665
in respect of the same ye: s wherein he clained
that Pan~Fastern was a proprietary company
within the meaning of the said section 138
and wherein he purported to assess as
proprietary income the said amounts totalling
£3,227,625,0,0,

The Commissioner has made amended assessments of
income tax against Europa 0il (N.Z.) Limited in
respect of the profits of Pan-Eastern upon the
grounds that such amounts are the income of
Furopa 0il (N,Z,) Limited and not of Pan-Eastern
and upon the grounds that the agreements which
resulted in the said profits are void under
section 108 of the said Act end the Commissicner
ig precluded from making contemporaneous amended
assessments involving the same amounts sgainst
the Objector whereby the Commissioner implicitly
agserts that the same agreements are valid,

The gnid amended assessmeénts made on the 30th day

of March 1965 and the 17 th day of December 15569,
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(£)

(g)

(a)

Case Stated (24
23 November 196&7
(continued)
being in each cnsze proprietary assessments, did not
constitute alterations in eor additions to the original
cen-praprietury asses m.2ts in order to ensure the
correctness thercof within the meaning of section 22
of the said Act, and each and all of the said amended
assessments are accordingly invalid,
The said amended assessments made on the 30th day
of March 1465 and the 17th day of December 1665,
purporting in each case to correct an alleged mistake
of lew on the part of the Commissioner in making
his original assessments, did not constitute
alterations in or additions to the original
assessments in order to ensure the correctness
thereof within the meaning of section 22 of the said
Act, and each and all of the said amended assessments
are accordingly invalid,
The amended assessments made by the Commigsioner in
respect of income for the year ended on the 3ist
day of March 1960 and referred to in paragraphs 5
and 11 hereof are invalid in that the Commissioner
was and is precluded by virtue of section 24 of the
said Act from using as a reference by which the
emount of proprietary income included in such
assessments was calculated income derived by

Pan-Eastern prior to the 1st day of January 1960,

15, THE Commissioner contends that:

At all material timesg Fan-Eastern was a proprietary
company within the meaning of the said section 2
and the said section 138 and an ordinary
proprietary company within the meaning of the

said section 138 and ihe respective amounts set
forth, under the heading "Proprietary assessable
income ex Pan-Kastern", in paregraph ¢ hereof in

regnect of the income years ended on the 3ist day

% March 1901 to 1963 inclusive and in paragraph

1t v cof in respect of the income years ended
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1

¥

23 November 1947
on the 3ist day of lacch 1660, 1964 and 1965  (contlnued!

congtitute péoprietary income derived by the

Objectscr from Pan-Eastern in such years regpectively,

(h) The Commissioner was not precluded from making
all or any of the raseseicnts or amended
assessments to which the objections herein relate,.

(c) The Commissioner was not precluded by virtue of

section 24 of the Land and Income Tax Act 1954

from including in the amended assessment in respect

of the income year ended on the 31st day of March
1960 referred to in paragraph 11 hereof the amount

of £425,2%9,0,0 set forth in that paragraph in

respect of that year under the heading '"Proprietary

assegsable income ex Pan-Bastern',

16,  WITHGUL detracting from the generality of the

Commissioner's contentions in paragroph 15 hereof, the
Comzisgioner does not necessarily accepy any allegations
of fact in the Objector's contentions nor the factual basis

upon which they are claimed to be made,

17. THE questions for the determination of this

Yonoursble Court are whether the Cotnisgioner acted incorrectly in

making the amended assessments in respect of the income years

ended on the 3ist day of March 1561, 1962 and 1863 referred
40 in paragraph © hereof and in respect of the income years
ended on the 3ist day of March 1660 and 1964 referred to in
paragraph 11 hereof and in making tbe assessment in respect
of the income year ended on the 31st day of March 1665
referred to in paragraph 11 herecof and if so in what
respects should such amended assessments and assessment and

which of thoem be amended,

Dated at Wellington this 23rd day of November 1967
D. A, Stevens

Commissioner of Inland Wevenue
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ACSOCTATED LOTORTOES

2
Supremne Cour:
No. 1
Case Stated
Annexure L4

(1) Caleulotion of As.

2

Net Profit Yeor Ended 371.%.6lL (as

22
0%, GO LIETEID
[\ i
/ i /

wsable Tncone
LAt IR AR 12

returned) &

Add Interest Accrued 31:3.6% received

during Year zZnded 31.3.64 £

(2)

lon—asoeansable Incomnme

(3)

Provision for Taxation

£ 536¢ 2. 1

£ 267 17 11

A TG B " S g g T LY TS
SRTISIETTI N v R
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MPANY LIMITED - ¢ SRR LEATANGE,

EAR ENDED_31ST

3Y: Dividends
Intercot

ACCOUNT AS_ AT 34ST MARCH, 1964,

BY: Balance brought down

Nett Profit 204,80760150 2

Transfer from

Prove for

Tax

410,8150 50 To

MARCH,19EL
Al
1963 196L

200,750« Oa Os 2,525,000, Os Oo
891210 6.110 Ll-L‘-BO LLo 90

208’8?10 60110 2,525,“&30 L’"’ 9¢
206 ,007+106 50 8,390. 5. Te
2,525,174s 6o 10s

- 2870 6o Lo
2,53%,851. 18« 9.




15

ASSOCIATED MOTORISTS PWTRCI. ¢

PROFIT & LOSS ACCOUIT w(QL ©

1963 1964
Té: Sundry Expenses 6o 1o+ 3o e 0o Oe 1
Provision for Taxation 4,057, 10. 6. 267¢ 170110
Transfer to Profit & Loss ’
Appropriation A/C 204,8070 150 20 2,525,17hLe 6010,
208,8710 60 11, 2,525; 21.}430 Ll-o Se
PROFIT & LOSS APPROPRIATIOI
TO: Dividend Lo2,425. 0o 0o 2,525,000, O, Qo
Balance carried forward 8,390, 5e¢ 7o 8,851¢ 18¢ 9o

)410’8150 ‘5. 7. 2,533,8510 180 90




JOUPATY LIMITED.
[ARCH, 19GLe

& f 7 7
196é° | ! 19 6&.

1sh at Bank 20,2170- 12(:60 67“—0190 90
r1ares in other Companief0,500, 0.0, 50,500, 0O« O,
lndry Debtors 200,8&30 170&0 - - -

2719561. 90100 51,17L+e19- 90

. e

...Oto.m

’ / ¢ - ‘ ‘/,/v‘: e
.o o{sfgggf(cd'g{n-co.e Directore

LIMITED. - d —_—

required. In our opinion proper bcoks of account have
hese books. In our opinion, according to the best of

e said books, the Balance Sheet and the Profit and Loss
fair view of the state of the Company's affairs as at

ded on that date. According to such information and

s Account give the information mguired by the Companie

PATTRICK, FEIST, JACK AID MIDDLEBRCOK.

Public Accountants
Auditors




26

ASSOCTATED MOTORISTS PETROL C
BALANCE SHEZT AS AT 3137 .

1963. 1964
Authorised Capital 100, 0. O 100 0o 0o Ce
Less: Uncalled Capital 100 0o Oo 100, 0o Oo 8!
— — — - ——— S
Profit & Loég Appropriation
-/ Co 833900 5o 7o 8,851 186 90
Provision for Taxation  U4,057. 10. 6, 267 17110
Sundry’ Creditors 12, 0. 6, - - -
Europa 0il (N.Z) Ltd.
Current A/C 259,1016 13+ 3o 42,055 3¢ 1

271,561 9e10, 54,17hs 19e 9.

WELLINGTON, N.Z.
3Cth wovenben 1964,

AUDITORS' REPORT TO MENBERS OF ASSOCIATED MOTORISTS PETROL CONPAITY

Yle have obtained all the information and explanatiocns that we have

been kept by the Company so far as appear from our examnination of t
our information and the explanations given to us and as shown by ti
Account are properly drewn up so as to give respectively e tiuc and
31st larch, 1964 and of the results of its business for the year er
explanations the Accounts, the Balance sheet and the Profit and Loc
Act 1955 .n the mannsr so required.

WELLIG3TON, lie%.
50th Fovember, 19S4




W KN TR i AT SR S proa T Ty
‘«'-\,‘.!A_'.y,l_ & I_ \
o o et e it

o F,J (,\

A . AT A e o P EAD IS v srrtn i a

S38C0CT /T

D D e cPn s

WSO PRCYTSTONT 71.5,.3%

[Aeer N

Lrosenashla Tnoorm

DRI RIS g T L3-S B D 2. e S

Iiet Prodit por Trolfil & Loss Account

= “~Less Divideads = lon Asscssable

Less
Interest corned not yot recolved at 31.3.65

hesessable dnccne yoawr ended 31, 3.65

jrogse .
i
! v
1

P“o mirion Lor Teotion

P

£19 ~15 = 7

AR .
r"x. . N

‘Income T

(1) To Vo asscssed for year cnded 31.3.65 on

Soclal Security Incoumo Yox

3 60

(2) Estimated yoar endod 31.3.66 on L£303 =11 = 6

Total Irov

No. 1 &0

Case Stated

Annexure A5
S e UF

T e s Cesvrrarmas
A = e
50% w44 = 5

I D= -1

lL-LOL‘l r\f\\/ ) — () - :‘:

e




Pl

—

¢
g K L' Ep
COMPANY LIMITED A
ELDED 34ST li/RCH, 1965. f{;\

196k 1965
w3 Interest 41y - 7 -1
2,525,000 Dividends L0, ,C00 - O - O
———£2,525 41,3 E40L L1l - 7 =~ 4
2,525,442 Balance brought down LO4Y b3 -~ 7 -~ 1
£2,525,442 £AOI+,2,,“12.- 7 -1

AS AT 31ST MARCH, 1965,

8390 Balance brought down 8,851 ~-18 -~ 9
2,525,174 Nett Profit s 4oL, 207 -6 -5
Transfer from
Prov, for
» 288 Tax 1
B
//0 RN



1961,

4
2525002
2,525,443

268
2,525,177k

£2,525 442

2,525,000
8,852

22,533,852

Sundry Expenses
Net Profit Carried Down

Provision for Taxation

LE

LSLUCTAPED FOrOiaISTS TRETRCT
FROFIT & LOSS ACCCUNT FOR YI.:
1965

1 -0-~0
LOL B3 = 7

!

L4044 ~ 7

t
-

206 -0 -8

Transferred to P,&.L. Appropriation 4/clO4207 - 6 - 5

Dividend
Balance cerried forward

£,04,143 - 7 ~ 1

TROFIT & LOSS AFPROPRIZTION ACCOULT
404,000 = 0 = O
9,059 -5 -3

£413,059 - 5 -3
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28th March, 1966

The Commissioner of Inland Revenue,
Inland Revenue Department,
WILLINGTO!.

Attention Mr. A.L, Twhico

Dear Sir,
Re: Associcted liotorists Petrol Co. Lid.

I have been instructed by the above Company to lodge
objection against the assessments dated 17th December 1268
proprietary income tar in respect of the share of the p:
deemed to have been derived from Pan Eastern Refining Co
Limited during the income years 1961 to 1964 inclusive.
objection is in the main based on the following reasons,
is without orejudice to further reacons being given when the
grounds for ihe Department's amended asscssments are made kn::n
to the Company:
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1. The provisions under Section 138 of the Land and Inccre
Act 1954, read in conjunction with Section 2 establich
clearly that a Courpany incorporated outside of iew land,
which neither carries on business in New Zealand nor cerives
any income in l!iow Zealand, is not a proprietary Compan:
and that a proprietary assessment cannot be made on a
Company resident in iHew Zealand in respect of a share o
the overseas income derived by such a.non-resident Coripany

2. Since the prouvrictary tax legislation was introduced
succeeding Commissioners have established and contin
the ruling that llew Zealand Companics are not assess
for proprietary tax in respect of thcwr holdincs in
resident Companies which neither carry on businsss in ilcu
Zealand nor derive income in New Zealand. It is suliitTted
that while a ruling or the practice of previous Coimlsslicrners
does not bind a new Commissioner when he talies offics, &
new Commissioner is not entitled <o alter with retrosceciive
effect, for a period during which he did not hold thet
office, rulings mecde or practices established by his

predecessors, for their terms of office.
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3. In respect of the years for which the assescments heve
been issued, it has not been the practice of the Depzrirent
to make ppOyrle1“ry assessments to all Companies to wia:
the circumstances outlined would apply. It anpears
Associated Motoricis Petrol Companv Limited hes becn
out, and it is sul iitted thet it is ageinst netural Sust:
that a Commission » applies or mekes an assessment on cne
Company without m- ing an assessment on all Companies i:
New Zealand to winel the same circurnstances cﬁ»ly ana
the Commissioner is precluded from doing so.
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4. Apart from the general observations set out in paragrav!
2 above, it is claimed by my client company that the
Commissioner considered in 1963 the liabi J ity of the
Company to proprietary taw and made a determinztion that
the Company was not liable. It is further claimed that
there is no new evidence which would justify you in
upsetting your predecessor's ruling.

5. In your letter of the 17th December 1965 to Europa 0il

(N.Z.) Ltd. you refer that certain adjustments have been
made in the assessments for the income years 1961 to 1964
taking into consideration inter alia Section 108 because
of the agreements entered into with Gulf 0il and all the
surrounding circumstances. This suggests that the Depart-
ment claims there were in existence agreements which are
void. If the agreements referred to include anv agrcemcnt

entered into by Pan Eastern Refining Company Linited or by

Associ:cted liotorists Petrol Company Limited, it is submitted

you arc precluded from making the pp0pr1etary assessments

In view of the importance of the matter, I have been a=ix
to request your early decision to this objection. The CUW“a
requests also that, if the objection is not allowed by ycu, a
case should be stated at the earliest moment, and it desires
that in view of the impartance and of tlie questlon of law involved.
that such a case should be referred in the first instance dircctiy
to the Supreme Court.

My client Company understands that the position as set out
in the letter of intention of the Commissioner to i'». B.J- Todd
of the 29th July 1965 applies also to any payments of the aucunts
referred to in the above assessments.

Yours faithfully,




DR. G. A. LAU

LL.w. (LG.), M.COM. (N.Z.), F.P.A.N.Z,
BUSINESS CONSULTANT

TELEPHONE 41-762
TREGKRAPH: LAUTANT

COLONIAL
117 C
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F

¢

o
]

kl‘

Supremne
No. 1
Case Stated
Annexure B2
11 July 1962

13th July, 1465,

e a v ot asionen of W e
Chicf Deputy Cowuwissioner of Inland Revenue, ~ AR
Inland Revenue Departiment, S
Private Bag, . }guﬁm
‘\rl‘W T r“ 'va“v\:

Dear Sir,
re: Assoctiated Meotorists Tetrel Compiany Limited
T have been instructed by the above Company to lodge
formal objection against the cssessment dated 12 i Iay, 1060,
for nrovrictary inceme tax in respect of the share of the “wm?its
decimed to haove been derived Trom Poan Dastern Zefining Comnan
Limited during the vear ended 3ist lMarch, 19630 The 01'”CL1(H
is in the madin based on the Tolloving renscns, bul it is chout
prejudice to further reoasons being wiven when the grouna for the
Department s amended asscessment is made known to the Company:
l. The »nrovisions under sScction 138 of the
Tax Act 1950, read in conjunction with Sec
clearly that a Ccmvany incornorated oo tsi?.
which pneither carciecs on business in lew
any inccne in New Ydealas is not a prorric .vcm" Comnany
and oot ¢ »rorrictary ssment cannot be made on a
Comnany resident in Now '..l.mo in resnect of a share of

the overseas dincone ae
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Annexure D
23 Lpril 1965

DR. G. /\' LAU COLONIAL MUTU... LIFE BUILDING
LL.D. (LG.), M.COM. (N.Z.). F.P.A.N.Z, 117 CUSTOMHOUSE QUAY
BI'TINESS CONSULTANT WELLIIIGTON, C.1, N.Z.‘
LLEPHONE 41.762 P.O. EOX 1931 W F’i

20th fpril, 1¢65
- i $

lir I..J. Rathren,

Cormiselioncr of Inlard Revenue,
Inland Revenrnue Department,
LRLLIIIGTO,

Dear Sir,

Further to ny letter to rou of the 7th Lpril re the abo
at the conference will wou ¢ ths Arril veu indicated
the t the Depoartnent moo Wi =1lsc on Scetlon 106 in
reosveet of the arended to Murops Cil
't clainme there oo in

o

LTQ. This currests thnt the iL. e
cvistence an ﬂrlribvrert vihicl purroses o’ that
sgsecomnent shall be vold,

It is sutidtted nd of OTjCCt’OT thev in
such case you are est the propriciary asscso
ment as issued, It t thiere is 0o nev
evidence which vould et your predeccusor's

ol ng

The forcgoing is wi
for the objection being
Deperinent's ammended aos

e

ey
e e )
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WELLTNGTOY,

I refor to your lob 7 april 1C5C andg 29 Aaril
: Looin recpoet of

L
icoued on 20 farch 12535,

Ls recards paragronhs 1, 2 and & of your lottor of
arily I do not agrec with the contontions ect oubt thorein.
G are concerned, the Qcpart
you are aeare, token legal advics anc has Lo
hat it is acting correctly.

S th&re are only

Ll

conneclion with the policy issuc
:ific comncots 1 would like to auke

tically deny tha sugoceiion

The first is that T empha

hat Acoocilatled iiotorists Potrol Compony Lid has boor
ingled nut and T acsure you that all couvponics fallling
nto this calegory will e sinmilarly sooosccd.

Tho cezonu is that I am not arare of any rul
lincs rcf“f it Wb 2 of vour 1ot

ven i {here had Leoen a rud i

fhie Dommiscioner umuld nok

e conzidors to be iho correct JnL Pprctwlicn of the

—

XY

. N o~ ~ 3
roceren nayar ot
1ty now aosocsodd
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DR G A L/AU COLC‘N\’IAL MuUTUZ Supreme CO“I‘C
. . e ) ' NO . 1
LLb. (LGi), M.COM. (N.Z.). F.lANZ, 117 cusToM Case Stated
BUSINESS CONSULTANT WELLINGTC Annexure F
¢l EPHONE 41-7G2 P.0. BC 20 May 1965
1,-EGRAPH: LAUTANT 20th, @ Moz, 1665,
Mr. A.L, Twhigeg, w 24
Chief Deputy Comnissioner -

of Inland Revenue,

Inland Revenue Department,
Private Bag,
WELLINGTOMN.”

Dear Mr, Twhige,

re: Associated Motorists Petrol Co. Ltd.,

I received your letter of the 7th. April, which has been
handed over to the Company's leggl adviser for dealing with
appropriately. However, thzrc are three matters which I
have been asked to repnly to:

1) While in view of the fact that in future the Department
may assess other Mew Zealand Companies with proprietary tax in
respect of overseas interests, as far as the ycar ended 21st.
March 1900 is concerned, as the 31st. March 10345 was given as
the last date on which the Commissioner could malie an as<essnent
in respect of that year, it still appears that buPOpa has bheen
singled out, '

2) The particular question of proprietary tax in respect
of Pan FRastern Refining Coqrany s profit was mentioned by r. Tyler
early during his investizgation, The suzgestion that it was not

considered by the previous Cownissioner comes as a surpirise,

3) legarding payment: In my letter of the 7th. April,
I mequested that the payment be deferred until the matter has boen
finally -dccided, ¢ 1S not possible for the Company to budget

from three months to three months, particularly where such substaantial
amounts arc involved as conteaplated here,

In a recent discussion the Commissioner, Mr. L.J. Qathﬁon,
agreed to give further consideration to the matter, and we reques
you kindly put the original apnplication before him,

4) As far as the amount is concprned the Coupany unrderstanis
that the amount assessed is to renresent the income of the Pan
Eastern Refining Co. Ltd. for the twcl\e months ended 21st, March
1959. However, this hapnens to be the financial year of an overscas

3 h

cOnpanv which is not wltnin hte orbhit of the llew Zealand Tax

lagislation, therefore as the Comudssioner is precluded from going

back more than four years Tov assessment it is submitted that the

finarcial year of the overseas company ende:l 3lst. Deconmber 1060
v

is the first year wvhich nay be Lalcn into accournt, iT this should

not e corprect, it is subnitted that only incete earned during the
velve months t he 3lat, ,Im, ot 00 could xn taken into account

twelve ths to the 31 "archi 1000 > taken int account,

the New Zealand Connaany's bhalancs de beino the Zlst., March

This is of coursc SUbjPPL to its being decided that the Co*\“w3
.l—r

is liable for proprictary tav,

Yours fa Lthfully,

! u
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No. 1
Case Stated
Annexure G
14 June 1965
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14 June 1965

ODr G, A, Lau,
P.0. Dox 1931,
WELLINGTON,

Dear Dr Lau,

ASSOCIATED MOTORISTS PETROL CO. LTO

Your letter of 20 oy 1965 raises
which have becn the subject of sarlier

You hava roforred onceo more to the auestion of Eurapa
havfnj bean singlod out. I can only repeat what I stated
in-my letter of 5 {iay (Lo which lettor you uore pr*st.ualy
re fﬁr!THj) to the effect that all comwnanics falling into the

same catociory will be '*Jlﬂfly csooosed and nlso that the
appluc ibion of the prODthl vy provisions to the proscnt
circumstances was not considercd by the previous Conmicciconar.

As rogards payment, the Commiscioner has considovod
m:

this stt*r again but he is not prvunvcd to allow the tax
to remain outstanding without poriodical roviews.

If it would assist in any wey with budgeting, the
Commiscioncr woula considor an alteornative by way of povaent
of onc guarter of the tox with the ro '

LD U0 remain ouble
stending for « nﬁriod of ¢ix monihs feom the due cate for
payment,  Tha position would thun be revicwed at six wmoenthly
pcriods thoereafter.

Should this alt ve bo unsceceptable the prescont
arrangement must be .0

Your other point suogosts that the incose of Pan Las
Refining Co. Linited for the year ended 31 Doconber 1
is the first ycer which should fiive been taken into acco
for assescnannt purpsses under Scotion 128, A1t“r“ut ivel
if this iz not corrcct you subnit tihnt the incone of i
Eastorn Refining Co. Linited vor the 12 months endcd
31 fLarch 19060 only should be tolien into a:cpuqt in avriving

D Ascociac

2t the incone to oo csoossad € e it Foorol

Co. Whinicad for the samc porioc.e  In crder on consider
this agspect of tho objoecclion wuouid you plo ¢ thaz gmount
of income derived by Pan Eastern Nefining d tTor

SR

st :
the yrurs endod 371 March 1800 to 19504 irnclusin

Yours fq;thully,

4 .
k/‘\'- l 3 i ’\lJ
Chict Drnuvty
of YTnland Lvoenue
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: Annexure H

22 June 1965

22nd June, 195,

The Connissicrcer of Inlend Revenue,
P 0. Dox 2188, )
LT,

Lttention M, AT, Tvhligr

Dear I'r. Twhigg,-
Associcted Jlotorists Petrol Co, Ltd.

>

p)

I acknoviledce recein T your letter of June 1l.,

I submit the position sti is that the counrneony would be

the only one in lew Zealend ascessced on the ﬁroyo ed basis
A

—-

as TLar as its incone ycar ended 3ist liarch 15560 is corccerneds

The part of your letter dealing with pajment 1is

received with cxtreme resret, &s it entircly disregerds
the practical cousiceraticns off the company's Lfinonces.
Thercicre in the meantinc the comsany is not in o pociticn

to accept thie proposcd altiernative,

With refercnce to the finel paragraph of your letier,
‘the compony advises that only the income Tigures of Fun
Eastern Refining Cempany Ltd. for each yezr ending on the
31st Lecember are available, but if thej teiz, as they

understand the suggestion mede by ifr. R.D. Phillins, a
simple proration according to time the posivion would then
be: -

J2 months ended £

-\
L]

k,\:\,\!biu
wwuwu
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—
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5
6L 1,072,17Y

-\



41

Supreme Court
No. 1

Case Stated

Annexure I

28 June 1965

DR, G. A. LAU COLONIAL MUTUAL LIFE BUILDING

LL.. (LG.). M.COM. (M.Z.}). F.P.ALN.Z. 117 CUSTCHIIOUSE QUAY
BUSINESS CONSULTANT WELLINGTON, C.1, N.Z. % ¥
TELLPHONE 41.762 P.O. BOX 1931 o
—nenionity

e of JTnland Revenue,
wepartent,

Re: fLenocionted

—

DA s e r a0
et Petrol To, LEO.

in respect of the wear endced 3st 'arch 1960 the above-
me1; has received notice of ng S

na“°G

tﬂd th ﬁurcn 19665, Uhjection to hee
v node ond althouch thmre Das a
a lelter soeceifically dignlilos cuen ob%cat'cn it
cleny fron the corren ondence that the COmgcny's objccticn
has already been dicalloved in go far as it dicputes ligbility

for wroprietory tax.

Under the circurnotonces I
the colrany thot sou. vhe o cane murausint
. - - - 'y - et Es -1 ~
Lena cad Jncome Uoin . "f;. for the deter.

objectio: by the bunrc

in due cource a draft Cagse biatad
puny'e advieors,

You w-ll no doubt
for cunsiceravion by the
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29 June 1965

) &y

| -

29 Junc 1950

The Decrcuany, .
roseciated Dobtoriges Petrol Co. Litd.,
PO, oz D,

Viould you plense sunnly cepic
ucoﬂﬂorkup ‘ |

Y

.;). RS (/i’\" i3 (e
5 U Ltda on the 2ollio

F

L3080

O TG
2 £ 75,000 £ 75,20 100 & 100,75,
2 100,000 100,575 f
> 180,000 150,562 f
2 150, 006C 10562 H
1 200,000 200,720 i
1! 2L0,0C0 2004 (HB0 "
gellﬁﬁjo 2000 CO ;
47 60l, 2,500,600 2,505,000 100 = 1C4
193,65, LGo, G0 -

Gividoio
S TP,
nguuh_c

19060 divide

Yours faithiuvily




Supreme Cour
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Case Stated

Annexure X
30 June 1965

A 7

30 June 1965

Dr G. A. Lou,
P.0. Box 1931,
WELLINGTON,

Dear Dr Lau,

ASSOCTATED 10T0RISTS PETROL GO LTD

I wish to thanc you for the inforiaztion in your
letter of 22 Junc 1965 concorning the incoms dorivad
by Pan Eastern Rofining Co. Litd cduring the rocspective
yoars ending on tho 31 March.

I noteo from the third parograph of your letiter that
the only income flguros of Fon Eastorn ngllﬂ‘ﬂo Co Ltd
are thoce for th: company's financial year ondino
31 Decomber. Ag this is thz best iﬂfOIM:be“ available

I propose to use your figures chowing thoe incomss o
the u1 March on a simple proration according to tine.

I should add that I would prefer to have dotsils
of the actual incoms dorived during the respective years
cnding on the 31 rch and in this roespect I hove noticerd
from the prccrs;ing contract botweon f-on Eastern nofining
Co Ltd ane Gulr 0il Covporation that Cull cucrontcas
cortain not sarnings to Fan castern fzfining co. Lt
for each cusrtz This sugoosts that guartorly accounts
should b ava and I wouid liks yoeu to coniirn thit
despite the agreooent, dotails of thz juartocrly inconcs
are not in the rcompany's posccssion or available in

fliw Zealand or overscoas.

Yours foithfully,
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Supreme Courc
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Case Stated
Annexure L

15 July 1943

DR. G. A. LAU COLONIAL MUTUAL LIFE BUILDING

LL.D. (LG.}), M.COM. (N.Z.), F.P.A 1..7. v 117 CUSTOMHOUSE QUAY

BUSINESS CONSULTANT : WELLINGTON, C.f, N.Z.
~IPR 3 - 7]
P".ONE 41-762 : P.O. BOX 1931 ‘(\ ff
/ W '_;\ -
- i q
- P

- 15th Jul;, 1965,

The Chief Denuty Comnlssione

of Inland :cvenue,
Inland Revenue Deparitment,
P.0. Zox 2193,

AR TN
L.
A M. .
Dear Lr. Tvwnigs,
- A s PRGN I o ‘- T e N R
nes Aveornisted Totorviste Petrol Co, Gild.

VWith reference to your letter of the 30th Junc.

The Comwneany advises that it hac not cvoilable here acocounts
showing the Iluocome (o eaciy guarter, I necesuary the ITiares
could be calculated nore, but ¢ ’ thne

{
1y
L

=

‘have to include prora
interest earnings and
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6 August 139565

P.0. Box 1931,
VELLINGTO

Decar Dr Lau,

ASSOCIATED 1OTORTSTS PETROL COOMALY LINITED

I wish to acknouwuledge your letter of 28 Jdune 1965
re sting a ca2se to g2 stated for detorminution by the
quprnmeACourt of the ouliection to tho cssessnent in respect
of the ycar ended 31 farch 1950 =z2nd «lco your latvter of
1% 'uly 186% concerning the basis of calculation of the

annual incoancs.

In respcect of the bosis of czleculating incomes I an
praepared to accept tho procsition according to time as se
out in your Jotter of 22 Junc and T will be obliged i
vould let me know whether this is acce ptaile ta you.

You mentiaon that the obicciion to the 1320 acsesc
concerning the proprictary provigcions has nci beon ancc
refoveed to wnd I confizm that your eblicction vas disaul
cxecent so far as 1t relates to the oucstion of the cvots
which income ¢ the Pan Castzrn Refining Corrony Linite

A ncone

be broucht invo account. IU ie aoreed chat b
th

[an) :_J-
-3

includad chould Lo that derived curi 2 year et

1020 ond not that for iis UVinuncial year cndzd 31 Sroznce: S
(n thic basis there will bz o recduction in incowe ol 215,20
(241,040 - £425,239) zccording to thoe information in your

letter of 22 ‘unc-

Ir thc pror;c,on nonticned abiove is uC"tpteb"C to you
the ossescitent will te reduced uccqrﬂfnrly, and the roducsd
asscssment will be the one to Le dealt with by the Court.

Yours faitnfully,

£
(o L. Thico)
Chict Oopubty Comulosicner
of Inlanc Devenue




Supreme Court
No. 1

Case Stated

Annexure N

24 August 196¢

DR. G. A. LAU COLONIAL MUTUAL LIFE BUILDING
Li.u. (LG.). M.COM. (MN.Z.). N.OLAHLZ. 117 CUSTOMHOUSE QUAY
BUSINESS CONSULTANT WELLINGTON, C.1. N.Z.
TELEPHONE 41-762 P.0. BOX 1931

TELEGRAPH: LAUTANT
4 ' < A
24th, Aagust, 1605,

Chicf Deputy Comnissioner of Inland Revenuce,
Tnland Revenue Department,

Private Bag, ;

WELLINGTON,

Dear Sir,

re: Acsociatced lotorists! Petrol Co, Ltd,

I acknowledge receipt of your letter of the 6th,
August., You will remcember that in my letter of the 20th.
May, uwnder No. 4, I submitied to you that the financial
year of Pan Bastern Refining Company Ltd, ended 31st, December
1960 should be the first ycar which should be taken into account,
should Associatcd Motoriats'!' Petrol Co, Ltd, be found liablc
to proprictary tax, and only if this should not be found to
be torrect, then income exrned after the lst. April 1959 may
be so liable.

As income earned is not ascertained until the
Balance Sheet for the ycar cuaded 31st. December 1600 is apococved,
it is submnitted that if the first contention made above should
not be uphcld, then in respect of the financial vear of Associatod
ended 31st, March 1960, on a pro rata time bhasis three-quartors
of the incone of TPan Lastern for the year ended 3lst, Jecemirer 1050
should be included as proprictary incoeme of Associated,
In such case the dincome from the lst. January 1960 to 3lst, March
1960 forming part o the annual income of lan Bastcern for the
twelve months ended 3lst. December 10060 wonld be ineluded in the
proprictary incone of As-.ociateds financial ycar ended 31lst,
March 1951 and so on, This is of cours=sc alwvays subiect to the
Company's liability tax having been established.

I trust you will agrece that the foregoing represents
the corrcct apportionment in the circunstances should the question

finally arise,.

Thanking you,

Yours faithfully,
[

{7 - £
VAT &

[;
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Supreme Court
No. 1

Cage Stated

Annexure P

13 October
1965

13th. October, 1965,

The Chicf Deputy Comnmissioner
of Tnland Revenue,

Inland Revenue Department,
Private Dag,
WELLINGTOHN,

Attention: Mr, A,L. Twhirs,

re: Asscociated Molorists! Petrol Co, ILtd.,

Deai" I'I:r'o T“!I’ligg,

. Owing to the absence overseas of
r. Mahon and later my abscnce from Vellington, T

\ V¥4

.

was not in a position to reply earlier to your letter

of the 13th, September.

As my clicnt Company cannot agrce with
] 3 ]

the propogg1 set out in your letter, it apncars

there is & continuing difference of opinicn as to

P g
cnat

which

period \mw,d be the first poriced which should be taken

into account, should ho As ociated otorists! Petirol Co. Ltd.
be liable for proprict SoN In vicw of this, this

matter has to be ]ec oofo:e the Court as nart of the

casc stated, and T \oxmd apovrociate i1f you would proceced

along thesce lines accordingly.

Thanking vou
o 3

Yours faithfully,

P e
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Anpnexure Q
17 February
1966

ASSOCIATED MOTORISTS PETROL COMPANY LIMITED

110-116 COURTENAY PLACE
WELLINGTON. C.3. NEW ZEALAND

()

o
o -

17th February, 1966 v

The Commissioner of Inland Revenue,
Inland Revenue Department,
WELLINGTON.

Attention M». B.H,C. Tyler

Dear Sir,

In reply to your letter of the 10th February 1966, the
net profit derived by Pan Eastern Refining Company Ltd. for
the year ended 3lst December 1904 was £1,124,119 (converted
at $2.80 to £Stg.).

The net profit for the year ended 31lst December 1965 1is
not yel available. '

Yours faithfully, -

ASSOCIATED MOTORISTS
PETROL CO. LTD.

7
v/ 4

///ﬁlf A
i
AN

Segretary
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Annexure
12 April 1945

CALLES & TELEGRAMS YELEPHONE $6-£850

" euroPa"’ P.O, EOX 591

EUROPA OIL (N.Z) LTD

- VAFKETLRS OF PLTRCLEUM PRODUCTS 3
. | _ ]
RN ORI 1o ‘~~L x

HEAD OFFICE

7
=T

74

110-116 CouriunaYy PLACE
WELLINGTOM., C.3. stv ZEALAND

12th April 1966

el

svioner of Inlond DRevenue,
Dopartuent,

Attention: r», B.II.C., Tviler

OTL SRCTTOL RN ONrICH

e S b A At r. s

Deur Sir,

Forther to o letter d-ted 16th
Voroh 1956 tﬂ” net prolit derivesd

Jefini: ISEN \;()}'XTS(TD‘."
T
!

)

by i Zastew
Lini t-"“ft f‘o“ i'. 2
Decahe Q6% . '
(corve zat two dollar:
to the yound}o
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Supreme Court
No. 2

Reasons of

McGregor J.

REASONS FOR JUDGMENT

OF McGREGOR J.

These are two cases stated pursuant to s.32 of
the Land and Income Tax Act 1954 as a result of
objections lodged by Europa 0il (N.Z.) Limited (to
which company I will hereinafter refer as "Europa")
and Assccilated Motorists Petrol Company Limited, to
assegssments of income tax made by the Commissioner
in respect of the years ending 31st March 1959 to

1965 inclusive.

EUROPA OIL (N.Z.) LIMITED:

Europe is & company incorporated in New Zealand,
and carrying on businesgs in the marketing of
Petroleum Products. Another company, Assoclated
Motorists Petrol Limited (to which I shall refer as
"A,M.P.") also incorporated in New Zealand, is a
wholly owned subsidiary of Europa. On the 1st

June 1956 A.M.P. in conjunction with the Gulf 0il
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Corporation of thc Uritced States procured to be incorperated
in thc Bahama Islands o oompany known as the Pan Eastern
Refining Company Iimited (hereinafter roferred to as "Pans
Bastern") with o capital of £100,000. Of this capital sum
one half was subscribed by L.1LWP. and onc helf by Fropet
Company Limited, a vholly owned subsidiery of the Gulf 0il
Carporation,

The narrative in regard to Buropa's pur ¢inse of gasoline

and other potrolewn products for marketing in Mew Zealand for
the purposcs of the present casc commences in 1936, In that
yeor Buropa's subsidiary enterod into a contract with
California Texes 0il Company Limited (generally lknovm as
"Caltex") for the purchase of Buropa's requircments. This
contract was for o toxm of U years to 1951, and was then
renewed for o further 5 yeers, to expire on the 31lst December
1955, Under this contract Cultox agreed to supply motor
gasoline at the lower of tho lowest current market quotations
for the nominated quality or specifications as published in
the Rotional Petvrolews News, Ue.S, Gulf of lioxico quotations or
Californien quctations for export, vihichever vms the lowest.
This contract did, however, contain at lcast one concession in
favour of the purclascer in the form of o freight concession.
4 yefund was ogreed on freight paid by the purchaser equivalent
to the differcnec betweon freight actuslly poid end the current
freight rate from Dutch ©ast Indies to Now Zeelend, Dutch East
Indies boing trecoted es "the staging point'.

(I will throughout use the spollive "gasolina", as
appeers in the contracts, vhich scems to be the U.S. custom,
whorons Ygasolene" is morme comacn in British countries,)

In 1655 it became nccessary for Europa $5 ronew its
Caltex contract, or arrange an altcrnative source of supply.
Buropa's trode is pred-cdrantly in gasolinee In rofining
crude 0il a typical yicld is 256 gnsolinc, 10.8% kerosene,

17.8% dicscl 0il, and 4% fuel 0il., Thosc products total 93,655,
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the remaining &..;5 representing waste in refining. Europa

ssessed practicsll;, nc market for the lowsr grade refining
products. The 1575 negotiutions for a new Caliex contract
seca to have comminced with a suszestion that a price formula
should be negotiatcd, giving recognition to Luropa receiving
a refining profit on the prodvcets of refining upliftcd by
Europa under tho Caliex contract.

I must at this juncture endeavour to cxplein whot is
understood in oil cireles vy the term "posted prices". Flatt's
Oilgram provides & scrvice vhereby it gethere and publishes
daily what the publishers telieve to be accuratc news of sales
and prices in the oil industry, both in regaxrd to crude oil znd
refivca products, These published or postcd prices genorzlily
provide a yardsticik of mardet values and o basis for costs
in hulk contracts. Platt's Oilgram originelly published
North Amorxican scles, but was later extended to include
Caribbean seles, end it would seem in the early 1950's
included sales in the Sest of Sucz arca. The posted price

syates for products fitted into the gencral inteinational
set-up with its cuply and cosmpetitive pattorns,

The negeotiations betwoen Caltex and Zuropa troke dovn
in June 1955, and ¥r Todd, Chairman of Turopec, then commenced
pogetiations with Gul? Cil Corperation (to vhidi coupany end

Laries I will refer es “Gulf") to sous of

soge of its subsi
the officeors of wdiich corpuny he had hed cerlicr introductions,
Gulf poszscsscs huge supplics of crude oil in the liddle Eout,
Barlicr in 1245 Jwopn had discussed vwith Gulf the possis
bilitics of csteblisking o refinsry in Now Zenl-ud, ot later

Evlte

T
r
v

~

Eurcpn had hod rofincey projects proparcd

(% -

2

ants, but for voricus sound reasoas the projocets ol hoen
allowed 10 Lops

In Pobrusgsy 1955 there woye discussions betvwoen officers
of Gulf and T Todd in regard to propes:ls that e two

3L,
ey

conp mter should engege in refinery opocations cutside
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Zealand, east of Suez,
known as the heavy-end products of refining, fuel oil and the
like, but East of Suez it had no market for the light ends,
gasoline and the like, On the other hand Europa had a sub-
stantial market for gasoline, but little market for fuel oil.
The interests of the two companies were for this reason sub-
stantially complementary.,

Discussions with Gulf continued into 1956. On the 3rd
April 1956 threc contracts, which contain the substance of the
agreements rcached, were entered into. TFirst, a petroleum
products sales contract was entered into between Gulf-Iran
Coampany ~ a subsidiary of thc Gulf Oil Corporation - and
Buropa. Among the provisions of this contract are the
following:=-

(1) A contract pcriod of 10 years from the lst January 1957
to thc 3lst Deccmber 1966, subject to certain rights of
rcnewal,

(2) Quantity: All of EBuropa's rcquirements of gasolinc and
certain of its requirements of gas o0il,

(3) Provisions as to quality.

(4) Delivery #.0.B. tanker to be provided by Europa.

(5) Price: "The price to be paid by Europa for the gasoline
or gasolincs certificd as shipped shall be, regardless
of vherc loxded, the lower of (a) the lowest quotation
appliceblc for cach quality of gasoline supplied herc-
under as published in Platt's Oilgram under thc heading
of 'Caribbean arnd Fer East Refincd Products Prices' for
cergo lots f.o.b, Caribbean ports, and, (b) the
lowest quotation (as and vhen published bty Flatt's
Oilgram) for cargo lots f.o.b, Persian Gulf Ports
for the date on which loading commenced.

(6) Terms of payment: By a letter of wicndment dated

11th April 1957 to clause 6,01 of the contract payment was

to be made by Zuropa upon presentation of documents in
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Wellington 120 days from date of lifting.

The second contract is a contract of affreighticnt;
the parties being Gulf 0il Corporation and Lurcpa. It recites
the sale contract botwoen Gulf Iran and Europa, and Gulf
sgrees to transport in bulk by tanker owncd, cperated,
chartered or otherwiso controlled by it, Europa's gasoline and
gas o1l requircments in New Zealand. The froight rates
payablc arc whet arc known as "AFRA rates' Avcrage Freight
Rate Asscssment from Abaden to New Zesland, AFRA being the
relevant rate at date of looding as determined by a panel of
shipbrokers known as the London Tuanker Brokers' Psnel. This
contract, howcver, contains an claborate provision for what is
known as the Altcrnate Freight Rate, Buropa ultimately, it
sccms, obtoining the benefit of the lower of the two rates
under the following provision i~

"For sach voycze performed hercunder, the freight

charpes to EUROPA shall be computed os if the

freight rate were the (LIMRNATE FREIGHT RATE for the

voyups fram sbedon to North Island or to South Island

&% the casc mey be, and the differcnce bevvicen such

freight charzes and the freight chorges billed to

EUROPA, bascd on the retes specificd in Paragreaph IV

(2) above, shall bo entuied in a suspcasc account.

If", upon the tecmination of this Contract, the

brlenee in such account indicates that the freight

charges to EURORL were less than such charges would
have been had the froight rates been the JITERNLTE

FREIGHT R.TZS, no further payment Ly BEUROFA to

GUI's designoted colicction acgent will te dQue.

I, hovever, upon the teraination of this Contract,

the belance in such account indicatos thoet the

freight chorgos to BURORL were morg‘thth such charges

would have been hod the freight rotes been the
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agent shall poy to EROEL o sum equel to such

diflcroncc

The third contract cntered into on the 3rd Lpril 1956
is entitled “Contraet for Organization of Pen~Eastern Refining
Company Limitcd) o Bohiema Corper:tion, and is ontered into
between Gulf 0il Corporation and Durcpa. .5 the recitals in
this contract scan tc me to be of importeonce, I quote them in
full :=-

"WHERELS, contonporancously harcwith GUIFR IRLW COMPANY
and BURCPA have entered into o Petroloum Products Sales
Contract cnd GULF ond BEURIEL heve cntcred into a
Contrect of wffrcightment;

WIERDLS, "GULY end EURCPL hove mutuelly agreed to
procure the incorporation in and under the laws of
the Behema Islands of PLU-ZASTERN RIFLIIING COMPLNY,

4

LIMITED, o conpony to be registered under the Companies
Act (Reviscd 3dition 1929, Chapter 83), and hercinafter
rcferred to os "RAN-ELSIERIY, in vhich DURSTL chall
beneficially be interested as to o moicty of the

sharcs thercin, cither direcily or through its
subsidiarics and in which GULF cor its nominec shall
beneficizlly Tte interested as to o :wicty of the

shavces thoroing

VEIFEAS, GULE cnd BUROE, have further -—ziced thet GULE
shall enter into a contraoct with DuIl-T.812R, within
a roensorotls Liie affer itvs incorporaticn, for a
supply o7 crulc oil exd the processing thereof snd
disposal of the preducts “rercfron vwiiich contract is
hereinafter referred to as the "Processing Contrsct';
HERT e benefits to be sccured and enjoved by

BURCE. Ly veazon of its t.nglicial intoerest in the

company co to be incorporated and tho cwecution and
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carrying out by GULF and PAN-EASTHRN of the Processing

Contract is a mejor induccment to BUROIFA to anter into
the Potrolcum Products Salcs Contract and the Controct
of Affreightment; and WHEREAS, the parties hereto
accordingly arc desirous of securing such benefits to
EWROP: and for that purpose have agrcod to cater into
this prescent Contract;"

This agrcement provides for the incorporation of Pan
Bastern Refining Co, Ltd, with a cepital of .£100,000 to be
subscribed by the two parties in equal sharcs. It provides
that Gulf shall cntor into the processing contrect with Pan-
Lastern set out in the 3rd schedulc.

The processing contract in conformity with the other
contracts is for a term of ten years. Gulf for ¢ processing
fee payable by Pan-Eastern of $0.475 per nct barrel of crude
oil to bec supplicd by Gulf, agrces to proccss the crude oil
at refinerics provided or caused to be provided by Gulf. The
agrecment further provides a price for the crude oil and the
purchasc and salc of Ictrolcum Products at certain prices,
but the pricec to be poid by Gulf for keroscne distillate and
regiduals re-scold by Pan-Eastocrn was to be subject to such
adjustment upwerds or dovnwards as should cnsurc that the net
earnings of Pan-RBastern should be determinced in accordance
with a formula set out in the agreement. It seccms clear from
the evidence, and particularly from subscquent odjustments to
vhich I sholl refer later, that the intention of the parties
was that Pan-Eastera's profit should be protocted, and should
bec not less than 2.5 ceonts per gallon on gasoline produccd
from the crude oil and supplicd to Europa. In cffect the
intention of the partics ceems to be clecar, that Gulf should
suarantoe to Pan-Bastern o prcofit on this basis, and it wes
anticipated that the formuls sct out in th. processing
contract would procduce this result,

<

45 T have said, the sales contract between Gulf Iran
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and Europa fixed the purch:
in accordance with the postcd price at date of loading. Such
price was not subjcet to any discount in the ordinary wey.

The general scheme end the rclationship between the
various companics Gulf, Fon-Eastern and Buropa, is summarised
in a letter from Gulf's solicitor in the Bahameas to the
Controller of Exchange at Nossav, under date the 5th Merch
1956, It sets out the noturc of Pan-Eastern's opcrations,
namely, the purchasc from Gulf of crude oil at posted prices,
the resalc to Gulf of motor gasoline derived from owiining
at posted prices, the salc of other products to Gulf's sub-
sidiary thc Propet Company, a Bahamas compeny, at posted
prices, and it estimatus that on this basis the nct result
should be to producc for Pen-Eastern a profit of cpproximeately
the sterling caquivalent of 50 conts (U.S.) per barrel on all
erude 0il procssscds. The profits derived by Pan-Eastern
would be declarced as dividends, half of which would go to
AN P., the Buropa subsidliary, and the othor half to Propet,
the Gulf subsidiary, It also refers to the sales contract
between Gulf Iran end Zuropa in respect of Europa's gosoline
reguiranents,

Although it was not enticipated thst Propet would show
any substential profits from the sale of the henvy ends, it
is clear that the proposcd arrengements vore nost adventagecus
ot to Furopa and to Gulf. It was essential to Gulfl with
its substantial moarict for the hewvy ends, and lack of nmurket
for gesoline, that it should procure a marizet Bast of Suesz
for gasoline te clocrd this product of its roliniry process,
This would oncsoe it to dorive substanticl profit from its

crude oil supy’ cnd to refine the crude oil to provide the

heovy cnds for its existing custcomers.
The Now Zealand gasolinc market in 1555-195%% wos in the
honle (apert froo “uropn) of internationel oil comprrics,

threough thoir various subsidieries. Gulf ot this cime had no
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outlet in Now Zealend, except that it had some pooling orroxg:

ment with the Shell Group. Some time, it vould appear, before
1950, Gulf developed substantial crude oil production in
Kuwoit, and ccguired o 7% participetion in the Iranian
consortium. It lackcd merket cutlets of its cwn in the
Eastern hemisgherc, but it had prior to 1955 concluded an
arrangement with the Shell Group by pooling with Shell the
costs and benefits on Kuwait crude oil from the well to the
ultimate consumer for those guantities which Shell tock under
contract with Gulf., This gave Gulf access to Eastern hemisphere
markets, for vhich it accepted a realisation per barrel which
allowed for a certein margin for Shell, thus giving Shell
crude oil at well below posted prices.

By the arrangement with Europe, Gulf obtained a market
outlet in New Zealand without making an investment of its ovm.
Owing to the nature of the Gulf-Shell contract, and it would
appear owing to Gulf's relationship with other international
oil companics operating through subsidiarics in New Zealand,
Gulf was not ir. a position to sell gasoline at a discount vhich
would disturb thc market in New Zealand, and which in
porticular vould have affected Gulf's relationship with Shell.
To obtain the Surcopa outlet for gasoline, Gulf could not give
to Europa «ny d&rcect discount on posted prices, and any
concession to obtain the Europa outlet had to be provided ty
Gulf by scme indircct roans. The posted prices represonted
the market lecvel of Hiddlc East oils.

While there is no cvidence of discounts on posted prices
about thc yecors 1555 cnd 1256, it scems that there were
verious indirce.s methods of inducement to obteain sales to
purchasers. < I hove montioned, the carlicr Caltex contract
with Europa prve Zuropa indircet benefits. In the 1955
rogotiations betwion Zuropa and Coltex there were discussions

-

in regard to indircet benefits, although thusc negotiations

broke down as Caltex was not prepared to make the ooncesuicns
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desired by Burops. Dircct discounts from 1955 on do secm to
have been granted by various international oil companics to
bulk purchascrs comprising in the main militery authorities,
or government controlled purchasers. Indircct benefits seem
to have been granted by way of freight concessions, provisions
of financc and in other ways, and from 1959 on it is clear
that numerous contracts, including long term contracts, wcre
entered into at substontial discounts on posted prices.

The nethods adopted by the various contracting parties
in regard to the cperaticn of the 1956 contracts and sub-
scquent cvents arc of assislunce in endcavouring to dotormine
the recal arrangoments botween the partics and the objects
which they were cndeovouring to obtain. Under the contracts
the method originclly envisoged consisted of five steps. The
first stcp was the sele of crude at posted prices from Gulf
to Pan-Eastern. The sccond step was the return of the crude
from Pan-Eastern to Gulf for refining ot the stipulated fee,
The third step vios the return of the products of refining to
Pan-Eastcrn. The fourth step was the return to Propet angd
Gulf of the heavy preducts re-sold to Gulf and Propet. The
fifth stcp was the rosale of the gosoline from Gulf subsidicry,
Gulf Iran, to Europa, end vayununt by Suropa to Gulf Iran.

In practice, however, the partics adopted o simplified method

-of operation. Gulf arrangcd with a refincr for the refining

of crude oil, end after refining s0ld to Zuwropa the gasoline
at posted prices, gos oil at posted prices less 5 cents a
barrcl, and cucrgoed freight at lower AFRA or altecnnte freight
rate. In cther wwords, the prodacts sold to Buropa passed
directly frca Gulf to Eurcpa, end peyment wos made to Gulf by
Europa., Gulf poid as a credit to Pan-Basicrn the profits of
the refining venture, vhich profits Pean-Eastern shared equally
bativen Gulf''s subsidiary, the Propet company, ond Europa's

nonnus, AddLPe; it being intendsd that the latter should

reciive equivalent to 2.5 cents per gallen of gasoline
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The complicated formula set out in the contracts was
intended to provide Pan-Eastern with profit expressed as a
gain per gallon of motor gasoline imported by Eurcpa. Osdng
to fluctuations in the posted prices of crude oil cempared
with posted prices of products, the formula did not for long
operate as anticipated. The contract commcnced on the lst
January 1956, and the profit arrived at by thc formula seu:s
at the outset to havec been in accordance with anticipations.
In 1957~58 thc profit scems to have becn in the vicinity of
2.7 cents per gallon. Thereafter it declined. On the 3lst
Januery 1958 L Bryan Todd, Managing Dircctor of Europa, took
up the matter with lir Paton, the Vice-~President of Gulf Oil
Corporation. In a lctter of this date Mr Todd reminds i Paton
that the purposc of the formula was to produce a "clempening
or unnubbing" cffcct to protect Pan-Bastern's returns against
sharp fluctuations vhich might be causcd by markct movements
in the prices of cruds and products. In practice the result
had not been as anticipated, and Mr Todd pointed out that it
appeared thet the roturn to Pan-Fastern could be sharply
affccted by price movements in crude and gasoline without
taking into account othor elumeints which went to meke up the
integrated results of the industry as a whole. During thc
first querter of 1957 crude prices continucd unchsnged, and
all products improved, resulting in a merket increase in
overall refining margins. The rise in gasoline prices was
reflected in an improvenent to 2.7315 cents per gallon in
the formula result. During the second quarter of 1357,
hovener, owlng to veristions in prices, the cfifcct of the
formula woes to reduce Pan-tastern's return to .2.09 cents
per gallon on Buropa's gasolines, and at the time of ~riting
the lotter crlculations showed Pan~Eastern's retwn
reduead to 1.965 cents per U.S. gollon. 1 Todd pointe

out that it sccmed apparent at a time vhoen the industiry
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(continuecd)
was enjoying an improved prico for crude oil, and when overall
refining margins hed not deteriorated, the formula which
resulted in o substaniial reduction in Pan-Eéstern's return
was o somevhot wnrenlistic one, and he suggested that the
matter seemcd to ncced some revision.

Mr Paton replicd leter suggesting that the existing
price formulation should be allowed to continuc until the end
of the third quarter of the 1958 year, when the matter could
be reconsidered if Pan~Eastern's earnings continued "below
the anticipated average". He further suggested that should
it provo that Pan-Erstern's carnings did not live up to
expectationg, o new formula could be deviscd which would give
"the desired snubbing cffect" against sharp fluctuations in
prices of cither gascline or crude oil.

It appcars from the correspondence that as at the 30th
June 1958 the formula return to Pan-Easternm had fallen to as
low as 1.71 cents per U.S. gallon, and a graph prepared by
Mr Todd indicates the fluctuations. Again in Januvary 1959 a
letter from Gulf to Buropa expressed the view that a slight
revision was nzcess.oy to make Pan-Eastern's earnings more
realistic, 4 teleprenm fram Gulf coafirmed the fact that the
original offer to Pan-Eastern was intended to be a flat 2.5
cents per gallon. Correspondence then tock place with
suggestions in regard to a new formula which might produce
the original anticipated profit to Pan-Bastcrnu. In August
1955 lr Todd suggested that a compositc forimle plen should
continuc, but that in each ycar in vhich Pan-Eastern's
profits wore below 24 cents Gulf should pay by vav of "a
crudc discount" to Pon-Bastern the differcnce between pro-
cessing contract formula and'2ﬂ cents, such discounts to
apply from start of contract. The parties agrced theresfter
annually for voariations to the contract formula to scoure
the intended profit tc Pan-Fastern. (Corrcopomndorce Blh).

The variations contained in the corrcspondence wore
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dated back to the conmencement of the contract, and it ié
clear that from 1958 to 1965 Europa's sharc of the Pan-~
Eastern profit correspondcd, with enly very slight variations,
to the 2.5 cents per gallon on the gasolinc purchased by
Europa. In my vicw Professor Leeman's evidcnce as to the
nature of thc amendments is o fair summary. Fon-Bastern was
made into a rcpository for a sharcd discount to Europa, a
minimum 25 cents per gellon on gasoline purchases by Europa
for the duration of the agreement. In cffcct, while the
parties avoided any cxpression of discount, the effect was a
benefit to Zuropa through Pan-Bastern end A.MW.P. of vhat wes
equivelent to a discount on the price of Buropa's gasoline
purchases,

The Pen-Eastcern arrangement in my vicvw cannot be regard-
ed as o conventionel refining arrangement. Pan-Eastern
provided an intermcdictce organisation for the somewhat unusual
co=operative crrangercnts between Gulf and Duropes Gulf
provided the crude oil, made its ovm arrangements for refining
through 2 subsidiary in the liddle East; aftcr refining it
retained tho hcavy products for its own markcting through
subsidiarics, and it delivercd the gasoline and gas oil
required by Duropa. It further mode arrangancents for the
necessary shipment in tankers. It gave Europo cxtended terms
of credit for poymoent for Buropa's gasolinc. The whole of
the accounting wes done by the Gulf Oil Corporation. It
paid the refining charges to the ¢ompany vhich processed the
crude oil, it padid to Pan-frastern in the Bohanmcs the agreed
share of profit on rofining in accordence with the contracts
as varied ty the svbscouoent agrecaents to vhich I have
recferrcd. Pen-Dastern was then in a position to divide its
profits equally betvwecen Fropet and A.M.P. FPan-Eastern in
ef'fect had no organisation and its only participation was
in the receipt of proiits. Ls I have said, the subscribed

capital of FPan-Eastern was £100,000. Pan-Zostern's balance
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sheets and trading accounts are illuminating. The following

table indicates the position :-

50% Pan-Sastern
Profit adjusted

P, C.B, Value
of Gasoline

Year Shipments a0 1ote Fapg
1956/7 $5,333,713 U.S, 1,383,284 25.93
1958 4,196,989 1,168,789 27.85
1959 by 479, 349 1,234,886 27,56
1960 3,656,945 1,036,071 28.33
1961 5,035,424 1,475,687 29.31
1962 4,333,525 1,324,226 30.56
1963 L, 4Bh 419 1,375,855 30.68

$31,520, 364 8,998,798 28.55

e s A M e E————LL 3 e W

In Pan~Bastern's balance sheet for 1963 the accumulated
amounts reccivable from Propet company and Gulf Iran company
amounted to $11,965,380, and the retained earnings after
payment of dividends amounting to $2,239,000 were $12,040,510.

For the same year the sale of refined products to
Europa amounted to $12,960,178. Purchases of crude amounted
to $9,318,499. Aftcr poyment of processing fees, the surplus
amounted to $2,751,710,

In this ycar in rcgard to purchases of crudé, there is
vhat is described in thc Pan-Eastern balance shect as "volume
discounts rclating to 1963 purchases" $1,596,709. 4s I
understand the position this is the adjustment arranged under
the variation agrcements in the correspondcnce to which I
have rcferrcd, Frun-Zostern had no separate office in the
Bahemas, but the smell organisation there was conducted in
the officc of its solicitors, In one ycar its total
overhead wns as low as 85, There is a consistent pattern
of only nominal overhead expenses. The expression “volume
discount” in thc 1963 accounts is in my viow significont as

showing the real naturc of the profit distributed through

Pan-Eastern and AP, and finully accruing to Buropa's
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(continue
funds, In regard to another aspect of thz matter I will
comment later in regard to this expressicn "volume discount'.

Nr Iiahon has made a number of submissions relevant to
facts, from which he asks I should draw inferences., With
some of these facts as emerging from the cvidence I em in
agreement., Some I do not consider arc fair deductions from
the cvidence, and some I do not think assist mc in drawing
inferences favourable to the cbjector.

I agrec with the first submission, that Europa was
and is an independent New Zealand macketor of petroleum
products, vith its own particular problems conccrning surply
contracts, and I agrcc that Buropa had a nccessity for a
long term contract from a global source. It might well have
been thet if the controcts were limited to a specified
rcefinery force majeure might have frustratcd the contract. 1
also agrce that in 1954 to 1956, with thc cpproach of the
expiry date of tho Caltex contract, it was a nccessity for
Europa to obtain o new contract with some supplicr on the
most advantageous terms available., In the 1955 period there
is no definite cvidence of discounts being granted off posted
prices of proiucts Bast of Sucz. There werc, it scems to me,
on the evidence, discounts granted-in the Caribbcen on spot
sales and in distress sales. In my view, from the cxpert
cvidence I hiwve hewxrd, firmms sccking new outlets or endcavour-
ing to hold cxisting outlets did at times grant indirect
concessions by freight arrangements, by advantageous market
srrangements of an indirect nature, or by provision of
advantageous :inance facilities. In fact, as far back as
192% in the C.ltex arrengurent there was, as [ have mentioned,
a substantial {yeight concession to Europa, ana it does zeem
that therc was in this contract also a slipnt discount to
Duropa en gasoline supplicd. As I bave mentiorcd on several
occésions, Gulf' had particular rcasons for cndcavouring to

obtoin Europa's trade in gasoline, particularly as gasoline



10

30

- ~
Zcusona of
Lelre or O
{continucl)

was generally in surplus supply when the 1956 zgreement was
concludcd, Gulf had unlimited lifting rights in Kuwait

crude, and had to have a substantial markcet, and I would think
an increasing merket, for gasolinc to cnablc it to refine
sufficicnt crudc to produce the heavy fucl oil and the middle
distillates which it could readily scll. Gulf had also shortly
before acquired a 7 interest in the Abadan rcfinery. If a
substantial purchascr for gasoline could be obtained, Gulf
would have incrcased profitability from its output of crude

0il and fuel cil. I agree thet in 1955-57 as fer as the Persian
Gulf area wos concerned market prices were generally

equivalent to posted prices wnen these commenced to be
recorded,

I agree that the Caltex negotiations in 1954~55 did not
come to fruition, mainly for the reason that Caltex was not
prepared to continue the basic point allowance for freight,
and the quality differential of .125 cents per gallon benefit
derived by Buropa unicr the earlier contract. In these
negotiations 1x Todd was adamant in endcavouring to obtain
concessions of some nature, either by a discount on posted
prices, or probably what would have been morc casily obtained,
concessions of enother naturc, but producing the same raesult
by indircet means, But these negotiations indicate no more
than a rcfusal on the part of Caltex, end persistent condeavours
on the part of ir Todd. The plain result is that when it
became likely that the negotiations would prove sbortive,

Mr Todd concentratcd on another source of supply, and on
another source vhich by various means might provide a likeli-~
hood of highcr profitability to Europz. I think both parties
in the Gulf-Zuropa necgotiations in 1955 and 1956 rccognised
that dircct dizecount on products would causc cmbarrassment,
rarticularly in regord to the Now Zealand troade, to the
supplicr, end might wcll also if such discounts boeame pubtlic,

be a source of cwborrassment in New Zeal-nd to the marketer
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in New Zezland.

I do not think thce Caltex-Slcigh ncgotiations or
errangements in rogerd to Australian marketing arc of assint-
ance, although it is clesr that Caltex would make no concessions
of f posted prices.

I agree that the carly 1955 negotictions with Gulf were
on a refinery basis., It is cleor that Burope recognised that
refining in New Zeaolond or elsevhere would be likely to be a
profitablc venture, but with the limited market for hcavy oils
in New Zeoland therce werce obvious disadventages at that time
in setting up o refinery in New Zealend. Gulf's proposal for
supply from & refincry in the Bast of Sucz arca was distinctly
advantagecous to Gulf. IFram Europa's point of view the location
of the refinery was immaterinl, provided Zuropa could obtain
by somec arrangancnt & sharc of a refincr's profit. This was
indircctly finadlly cffccted by the 1956 agrecments. The evidence
docs show thot interrotional oil companics conveniently spread
thelr activitics amonyg subsidiary companies, and the practice
has been to keep the subsidiary activities in water-tight
compartments for various reasons, not necescarily for terzolion
purpcses. Questions of exchange of currencics might well
enter into the matter.

The naturc of the Pan-Eastern set-up is, in my opinion,
entirely different from that of a rccogniscd refining joint
venture. Vhilo the contracts involved nommcl posted prices
for crude and products, and involvcd payment of a normal
processivg fee of 47.5 cents, lcaving an ordinary refiner's
margin, Buropa anticipated in the terms o the 1956 contracts
a half shoarc in this normcl refiner's morpgin usually
regarded as cquivalent to $l.60 U,5. per barrcl of crude. By
the subsequent variations it wos nssurced of, and recoived,

a half interest in this refining profit mnypgin, I have
alrcady advertcd to the intentions of tho® partics as set out

in the letter off the 5th March 1956 to the Sxchange Control
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euthorities whercby the cnd result of all the transactions was
desoribed as to produce for Pan-zastern a profit of
approximately ths sterling eguivalent of 50 cents U.S. per
barrel on all crude oil purchased., Vhile this is an ordinary
refiner's margin, it seems to me of prime importance that A.ii.F.
were to provide an insignificant amount of capital, Pan-Eastern
was a passive accoptor of the profits, and the whole of the
business arrangenents were conducted by Gulf,

I mentioned cerlier that in one yecar the total expenses
of Pan-Dastern aacunted to $55.00, and a further perusal of
the accounts scems to show that the highcost overhead in any
yecar smounted only to the insignificant swn of $1,974.0C. Pan-
Eastern also derived substantial earnings from inverest
reccived on bank dcposits, vhich sccem to have becen houdiled by
the Propct company. In eddition, under the contract of
affreightment substential discounts vwero reccived.

I accept that it was ilmpossible for Gulf to offcr a
discount on a strcight-out supply contract, for v:irious
reasons. Therc is little cvidence of :ry custam of granting
discounts on postcd prices East of Suez on long tcim contracts
prior to 1956. Discounts would te likely to upset the
general price structurc in the international oil industry
Bact of Sues, Thcre is a goncrel entipathy to price cutting,
and in so far as icw Zeeland is concerncd therce would have
been iilc]v reporoussions in rezerd to the Gulf-Shell agreement,
and on the return to Gulf on the crude cil sold to Shell. It
seems Turther thet the Guif-facll esgreement provided for
renalties if Shell could substantiote that by any action of
Gulf it had lost werlet in eny of the relovont nrces, and
Shell had a contractunl right in such cvents to reduce its
crude oll offi'-tol:s from Gulf. I agrec that the 1958-59 and
subscquent negotiations for varistion of profit, whiich in
effect resulted in o qwranteed profit to Pun-Eastern, not

bazed on the original contrnct formuls, but =rcs.rved the

y—e
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2.5 cents per gellon gesoline profit, wwre conducted on an
Yarms length" commercial basis. In my opinicn, however,
Europa was in much the stronger position, Gulf was enxious
to increase its production of crude oil to maintoin or
increase its fucl oil sales. By 1959 therc wes the prospect
of the estoblishment in Few Zenland of a refinery in which
Europa and internaticnnl companies would ecguire joint
interests, Duropa wouild continue to requirc for its share
in the trade of the Now Zealend oil refinery substantial
quantities of feced stock or naphtha, wnich, if procured fram
Gulf, would rctein & substantial advantage to Gulf. It would
scamn that ebout July-ftugust 1959 Gulf had bocane aware of
appreaches made to Duropa by other companics to secure the
feced stock contract for the proposed How Zealand refinery.
While Burope's suggestions of crude discount were et this
stage rejected by Culf, the variations of the 1956 agreements
provided on equivalent resulti,

The nent step in negotiaticns cammences ebout 1962,
Froa 1956 on it had been in the ninds of the parties that a
rofinery night be established in New Zealend. Prior to 1962
Buropa acquircd ocin intercst aleong with a nunber of international
oil companics in a New Zealand refincery to bte constructed at

Whongored, and on the completion of the refincry Europa had

‘beceme entitled to utilise a part of the refining capacity

of the Whangarel refinury. As a result, Zurcpa desired to
porchase feed stocks for the purpose of utilising its New
Zealand refining capacity., Further ncgotistions then took
place betwcen Gulf ond Buropa in regard to -~ feed stock supply
coptract, and between Gulf and Pan-Bastern in rcgard to a
proeessing contract. Such contraets werc finally entered

intc on the 27th Decenber 1962, I need soy little in regard
to the 1962 contracts, ns they were reploced by another serics
of contracts .n the 10th March 1964, bof&ro the Vhangarcld

refinery couionced operaticons, or in accerdincs vith the
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cxpression used in the ©il industry "came on stream". These
contracts bear a resarblance to the 1956 scrics of contracts
with the Gulf orgenisction, althceugh there crc some differences,
The 1964 oagrecments ccmprise first a supply cgrecement between
Gulf and Burope for crude oil and other refincry feed stocks,
and scme other petrcleum products if requirced. This agrecment,
which is Ex. B in the Case Stated, is adecquately and correctly
explained in thc cvidence of Mr Newton, o British consultant
on econonic problens rclating to the petrolcun industry, and a
world authority, at vage 31 et seq. of his evidence in chief.
Under the supply egreement Europa purchases crude oil at
posted prices, and naphtha at the posted price of Kuwait crude
0il plus an additional charge in respect of excess of naphtha
gravity over the gravity of Kuwait crude oil.

4 further agrecment between Gulf and Pan Eastern (Ex.B5)
arranged for Gulf to supply to Pan-Eastern crude oil sufficient
to meet the requircments of crude oil feed stocks, and
finished products rcquired by Europa under the Gulf-Europa
supply agrccmeant., Gulf then processed for Pan-Eastern a part
of the crudc oil and purchased back from Pan~Eastern the
resultent feed stocks and products, end the unrefined crude
0il cquivalent to thce quantity supplicd to Buropa by Gulf.

The prices to Pan-Bastern under this contract in respect of
crude oil werc posted price less 15%, and for naphtha a per
barrel charge irrcspcctive of gravity, covering the cost of
related crude oil and processing. Pan-Eastcrn sold the naphtha
to Gulf at the samc price as Gulf had arrangzd to sell to
Furopa. I nced not refer to the priccs of other products.

A further contract for transportation of fecd stock
to be supplicd to Zuropa was.cntered into between Propot (a
Gulf subsidiary) and Furopa. At the timc thesc contracts
were entercd imto it scems thot substantial discounts on
Middle East crudc oils were available, ahd had become

custanary in a nuaber of transactions, The Duropa supply

L
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arrangements provide for postcd prices on crude oil wdthout
any discount, but in cffect by means of the Pon-Bastern
arrangements therc was an indircet discount to the Europa
group. This is clecar from the subsequent corrcspondence Exs.
Bl to B4 in the Casc Statcd. By letter of the 16th March
1965, Gulf, with cffcct fraa April lst 196k, grented a
reduction in the price of Kuwnit and Irconien crude oil sold
to Europa under thc supply contract of 10th liorch 1964, and
revised invoiccs giving cffect to the rcductions covered
cargoes sold to Europz during the periocd between April lst
1964 and Morch 1965, A similar reduction wos made in the
price of naphtha sold under the supply contract. Again, on
thce 30th Junc 1566 rcductions were made in the price of
Kuwait and Irenien light crudce oils with effect from the
2nd Mey 1966, Contcmporaneously with the letter of March
1965 Gulf advised Pan Eastern of the reduction in price to
Europs, and pointed out that under the ters of the Pan~Eastern
- Gulf processing contract a corresponding reduction would
apply in the prices paid by Gulf to Pan-lastern Refining
Compony.
It seaus clear, as analysed bty I lHovion, that under
the 1964 serics of contracts o discount or concecssion was
provided Ly mecans of the Pan-Rastern arrengoacat, although
at the outsct Surops paid Gulf full posted prices. “hen
direct discounts werc grantcd to Buropa in the 1965 and 1966
correspondence, the profit of Pan-Eastcrn wis reduced by
the full cxtent of thesc direct discounts., “ith this
reduction in discounts the profit of Pan-Zastzrn to be
shared cqually between Gulf and Zuropa vwos at a reduced
level.  Nevertheless, from 1964 onwards Pan-Bastern, which
neither handled nor refined the erude oill, nor handled the feed
stock supply to Zuropa for its New Zealand rofinecry operations,
received profits in offceet gratuitously, and half of such

profiits still pacsced down the chain throu'h A,iLP. for the
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benefit of Zuropa. The only inference that can be drawn is
that through this channel Europa received a reduction on the
posted vricecs of its supplies, in addition to the dircct
discount granted in the 1965-1966 correspondence. The
arrangements, in effect, and in the method of operation,
continucd the arrangements under the 1956 contracts, wherehy
a profit or a oconccssion passed dircctly to Pan-Eastern, and
a half sharc thercof passed indirectly to Europa.
I now turn to another brench of Buropa's operations.
In 1961 it became evident that after thc commencement
of operations by the New Zealand refinery it would be
convenicnt for Europa to obtain its supplies of gas oil,
lighting kecrosenc and fucl cil in New Zealond., On the 18th
Decamber 1961 it enteored into an agreement with British
Petroleum Company's subsidiary B.P. New Zcaland Ltd., to supply
thesc products, the B.P, Ccmpany having adeguate storage
facilities in New Zcelend. The prices to be paid to B.P. were
based on Abednn posted prices ruling at the datc of supply.
About this timc a fully owned subsidiary of Buwropa,
called Pacific Trading & Transport Ce. Ltd. (hereinafter
referred to as 2. T.T.) was incorporated in the United Kingdom,
On the 12th April 1962 British Petroleum Trading Ltd, (U.X.)
cgreed with P.TeTe that in consideration of the latter company
having procured a contract for supply betwecn Europa and
B.P, (New Zcalapd) Ltd., B.P. Trading Ltd. would pay P.T.T.
a 100 commission on cach delivery of gas oil, lighting
keroscne and fuel oil purchased by ZEuropa uvader the supply
agreement. Tiic cgrcascnt with P.T.T, also provided for,
in certain cveats, freight conceusions. Payment of the
comnission vas to be made in gtcrling to P.T.T. in England
at quarterly intcrvals, It is scvevhot &Afficdd to
understand the paiposc of payment of this co.micsion to a
subsidiary in Englend. 1°do not think {h-it Zwropa had any

intention of tox soviu: by payment of the B.P. commission

t
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to P.T.T., as the lettcr company would clearly be liable

:

either in the United Xdnzdem or in New Zealand for income
tox on its profits., It was certainly receiving such profits
without being actively cngozcd in the mattcr. lar Todd in his
evidence stated that the B.P. Trading Company, london, was
agrecable that its New Zealond subsidiary should enter into
the supply contract, but it wes not agreceble that any
discount should be granted in Hcw Zealand for the supply of
the products into New Zcaland., It was cgrecoble to pay
comnission to a subsidiery of Europa in IEngland, and the
P.T.T. Coupony was incorporated for this purpose. Be that as
it may, the agrecement falls into the generel pattern of
conmissions or concessions baing received by Europa outside
New Zcaland through subsidiaries, and is another indication
of an indirect concessicn or discount on products purchased
by Eurcpa in New Zeelond, I understand, however, thet at
some stage the iew Zealand Indand Revenue acuthorities
arranged with the British Revenuc authoritics that P.T,T.
company would be regerded for texation purposcs as a company
resident in New Zcal-nd, and taxation on profits would be
levied in New Zonlend ond not in the United Hingdume

On the 30th lfarch 1965 the Commissioncr furnished to
the objcctor an amended tex assessment in respect of the

veer ending 3lst lierch 1960, such

W

objector's income i the
assesswnt disallowing vrovortion of the cost pricc of
gasoline dobited in the cbjector's asccounts. As I understend
the position this deduction on cost is cquivalent to the sharc
of Pan-Eesterr profit in this year received by Buropa's
subsidiary 4.1L,P. Similar amended assessments were made

in regard to subsequent years., The Commissioner disallowed
the proportion of cost price in reliance on the provisions

of 85,108 and 111 of the Land and Income Tex dct 1954 (here-

inafter referred to as "the act").

Scetion 110 and s.111 of the Act must be read
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together, Thoy arc as follows :=-

"110, No dcductions unless ecxpressly provided =
Except as cxpressly provided in this Act, no
deduction shall be made in respect of any
expenditure or loss of any kind for the purpose
of calculating the assessable incame of any

taxpaycr.

111. Expenditurc or loss exclusively incurrcd
in production of assessablc income:

(1) 1In calculating the asscssablc income
of any pcrson deriving assessable income from one
source only, any cxpenditure or loss exclusively
incurrcd in the production of the asscssable
income for any income year may, cxcept as
otherwisc provided in this Act, bc deducted fram
the total income derived for that yocar.

(2) 1In calculating the asscsszblc income
of any person deriving assessable income from two
or morec sources, any expenditure or loss exclusively
incurred in the production of asscssable income for
any income ycar nay, except as otherwisc provided
in this Act, be deducted from the totel income
derived by the taxpeyer for that ycar fram all such
sources as aforcsaid".

In regard to s.111 the lcarned Solicitor-General makes

the following submissions (=

"(1) That thc-appropriatc test of deductibility
in this cesc is whether the cxpconditure in
guestion was exclusively incurrcd in
producing asscssable income of Europa.

(2) That the test of deductibility of
expenditurce under s.1ll is narrover than the
test ocpplicd in the United Kingdom and
hustralia.

(3) That whilc the Commissioner may not challcnge
the visdom of an expenditure he may question
its purpose (and the two are distinct).

(L) EBxpenditure nzy be apportionable where it is
incurrcd for two or more purposcs, a deduction
being allowed in respect of thet part which
is exclusively incurred in the productien of
asscssable income of the taxpayer.

(5) Applying the law to the facts, that the cxpend-
iturc by Eurcpa on petrolewn supplics obtained

from Gulf and B.P. was incurrcd for two
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purposcs
(i) for the purpose of procuring supplies
for Europe and thereby producing assessable
incame cof Lureopa; and

(ii) for the purposc of producing o rcturn

to Buropa through Pan-Bastern and F.T.T.
respectively and such part of the cxpenddture
is not deductitle,

The Soliditer-General makes the further subnissions on

the facts :-

"ihen we come ty the crux of the matter the basic
submission of Burcopa is that the Casasissioner's
assessacnt is vrore because (Buropa claims) the
Feoi-Zoztern sct up is a conventionel rcfining
veati'e which produced a refining profit. It is
our submission on the facts that the objector has
foiled to cotablish that claim because when the
wholc of the covidence is considered the pruper
inference to be drawn is that the profit of Pan-
Eastern vinich camne to Eu;opa vas a Frice
Concession or Discount for which the Pan-Eastern
set up was merely the machinery.

I propose to consider the evidence under the
following two mocce detailed silinissions on the
facts,

1. “nat the primary cbject of the overall
arrvangaisents botween Gulf and Furopa was to
obtain products and later feed stocks at &n
attractive price (a ¢iscounted price), the Pan-

Bastern sct up being 2 mecans to that cnd adopted
in 1956 by Gulf and FEuropa which had the purpose
and eff'ect of avoiding upsciting tpe vatiern of
posted prices and providing non-assessablc income

for =upropu.
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(continued,

)

2,  That the propertics (sic) which may be
pointed to as suggesting a refining venture are
entirely ocutvwighod by evidence showing that the
arrangement is not a refining or camcrcial venture,
and that the Yan-Eastern arrangements in the guise
of a refining venture cimply provide for a guaranteed
return to Buropsa, directly related to Europa's own
purchases, and unrelatcd to a conventional refiner's
margin or any commercial dealing",
Lir lahon on the other hand submits on the facts that
Eurcpa could not purchase gasoline from Gulf at other then
the posted pricce, that the whole matter is onc of con*ract,
and that-the profits derived by Pan-Eastcrn cennot be deducted
from the market price paid by Europa to Gulf for gascline,
that the fact that some pert of the payment comes back to
Buropa indircctl:y camnot render it a deduction from the
purchasc pricc, aac that thce payients by BEurops were con-
tractual, and not voluntary poyments, and that in the
negotiations the methed ond quortum of poyacnt wes stipulated
by Gulf, and Durope had ro option in the matter.
ihile I do not cntircly diccorce with kr Paobon's
submissions on the facts, fran what I have alrcedy said it
scems to me thet the Solicitor-General's culmissicns are sub=-
stantieted by the cvidence, end more porticularly by the
rcecords of vhat took place from time to time betwecn the
partics.
In my opindon in all the contractu: 1l denlings on
the part of Ev-cpo in obtaining gasoline supplics it is
clear that it conlrocted for o concession on postced prices
based on thc voluic of its purcheses. In the 1925 arrenge-
ments with Caltex, putting aside the =uzll cuniitative zone~
cession, there was a freight concession throghout,

freipght concession was directly rolated to the quuatity of
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gasoline purchascd. In the 1954-1955 negotiations with

Caltex Mr Todd wee endeavouring to obtain vhat can broadly

be described as a volume discount on purchases, and also a
volume discount on freights. To these proposals Caltex

would not agree, and it was then he commenced negotiations
with Gulf. I accept that Gulf, for the reasons I have

already given, was not preparcd to agree to a direct

discount to a New Zealand purchaser on posted prices. Gulf
was anxious to secure the Europa contract. The parties then
explored ways and means of giving an indirect concession. No
doubt the scheme of incorporating Pan-Eastern in the Bahamas
originated with Gulf, > doubt consideration of the refiner's
profit was a basic factor in the provisions of the 1956 series .
of céntracts. I do not think these contracts can be con-
gidered individually, They are all allied and form parts of
onc complete and rclated arrangement between the two companies
end their respective subsidiaries, all undor the control of
the two principel contracting partics. Thc recitals in the
various contracts show clearly that thoy erc interlinked. The
whole basis of the arrangements was that Europa should obtain
vhat might be described as a refund through Pan-Zastern and
AM.Pe of 2.5 cents per gallon on its cost price in New
Zcaland of gasolinc. This is amply confirmed by the
correspondence contained in Ex,Bly from 1959 onwards, and
this was the resuvlt attained. The elaboratc provisions in
regard to the salc of crude, the refining of the crude, and
the resale of the heavy products to Gulf, and of the gasoline
and gas oil to Europa wﬁs, as has bcen sedid, o notional
arrangement.  In fact, it might be described as a ficticnal
arrangement, cnd tic practical method of carrying the cone
tractual provicicns into effect was simpler and more dircet,
but attains the seme desired intcention. The complete serics
of contracts and the serics of events must be regarded os

onc whole. It would be quite lacking in reality to regard
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any of thesc individually,

The 1962 ond 1964 contracts estnblish o similer pattern.
The indirect concession or concessions to Buropa based on
the volume of feccd stocks it purchased, cnd vhich werc derived
from Gulf supplics of crude. Again o concession, elthough
in this casc a dircct concession or discount to another overseas
subsidiary, P,TeT., formed en essential port of the B.P. -
Europa arrangement.

I must accept from the whole series of transactions,
and from the records which are before the Court, that on the
whole of the evidence, and in this connection I accept sub-
stantially the evidence both of Mr Newton and Professor Leeman,
the mofit of Pan-Eastern which ultimately ceme to Europa was
a price concession directly rclated to the cost of Europa's
purchascs of gasoline, and the intermcdiatc companies woere
mercky machinery,

1 am satisficd that Gulf did not cnter into or intend
to enter into any joint refinery venture with Zuropa or
through the instrumentality of Pan-Fastern. Both perties
recognised that a refinery through its opcrations cnjoys a
rrofit as a middlc men between the supplicr of crude oil and
the purchascer of the refined products, that this profit was

conventionally a substential one, although it might be

.affected by the refiner's squeeze, that is, in the ovent of

an increase in cost of crude oil and a decarcase in the

market prices of the refined products. In my view the parties
recogniscd that participation in vhat was equivalent to the
rcefiner's profit, cven clthough Europa would not or could not
engage itsclf in rofining operntions, would be a means of
providing Zuropa vith a conceﬁsion on its cost price of
gasolince. Likcwise, Gulf was prepared to grant such
concesyion to obtain a market Cur gasoline of which it was
likely to have a surplus, and to obtain a grenter volune of

production and sale of crude oile The arrongement vias
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profitable to both companies. I am satisficd that the whole
basis of the esrrangement was a return gusrantced to Europa by
Gulf of 2.5 ccnts or thereabouts per gallon on gasoline
purchesed by Buropc. This seems to me clso to be implicit in
Mr Todd's memorandum Exe.P., supplied to thc Commissioner in
March 1963, when he mentions that in the petroleum industry it
is well established that much refining is donc on a fec basis,
and refers to the operations and the earning copacity of the
New Zecaland Refining Company expected from the New Zealand
Refining Company which had not then commenced its operationse
In his cvidence he also confirmed that he enticipated a

gross refincr's margin through Pan-BEastern of 31 U.S. per barrel
of crude, and o margin to be earned by Pan-leostern of cpprox=
imately 52.5 cents per barrel of crude, and that such figures
were a realistic expression of the profitebility, based upon
the current price of crude oil, current cost of processing,

and the cﬁrront velucs of the respcctive morket yields., He
later stated that in a fifty/fifty participation in result
Europa felt that it was proper that there should be some
protection agoinst crosion of profit, and the formula provisioﬁs
were put forwvard to coffer scme sort of stobility in the overall

carnings to be sherced, Pon-Eastern, if it hed oacted as the

-refiner, would have expected a gross profit of the difference

“ between cost of crude and sale profits, less the refining

cost, but in the practical crrangements ultimatcely made Pan-
Eastern did not opcrate as a rofiner. The refining was done

by a subsidiary of Gulf, but Pan-Eastern was guarantecd by

Gulf the normel refincr's profits. Gulf provided the crude,

supplicd the rofinery, took all profits, kept the rcecrds,
erranged all accounting, and any functicns conducted by
Pon-Bastcern in the Brhamas werce minimel only.

The evidence of Mr Smith scts out the position
roolistically, He sinted thot Pon-Eastern never at any stage

held stocks of oil. Under the processing controct crude
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0il was delivercd to the refinery at the sole risk of Gulfl,
the crude was processed at the sole risk of Gulf. All products
were taken by Gulf at the refinery, Gulf Iren the gasoline,
and Propet the heavier oils. There wos no indication in
Pan-Eastern rccords that at any time Pan-Ecstcern ovmed any
tangidble asscts. Pan-Eastern did not incur any normal
comerciel linkilities other than to Gulf, thot is, other than
for expenses in tho Behames. Vhen Pon~Sosters required moncys
to meke dividend payments, the moneys worce made avellable to
Pon-Eostern by the Prepet copeny. The opoerations in the
Behanmas seem to hove been limited to the kceping of the
statutory rccords o the conpany, and the dircectora' and
sharcholders' mectings, which were held in the Bahemas, and
all necessary accounting rebords werc proporcd and kept by
Gulf. The vhole Fon-Dastern set up scans to me to have
been artificielly designed, mainly, it would scori, to provide
nachinery to produce o result cgreed to by Gulf and Europs,
reoalting in & concession to Buropa, bezsed on its purchases
from Gulf. It may be, =znd this may hzve been for the benefit
of both organisations, that Fen-Bastern was also of assistance
8s a medium of curicncy exchange, but in .ay view this does not
alter the real position betiin Burope and Gulf, and the
former's purchuscs,

I therefore find as facts that Pan-Bastern cannot be
regarded as o conventional refining venture, as suggested
by the objcctor; thet the primary object of the arrangements
was to cnable Duroc. to cobtain products and lator feed
stocks at a coacessiorn price which would oveid the reper=

cussions or crhorrassuents of departing froa the pattern of

o

posted prices; that the errcsgemert, vwiile of o commercisl
nuziare, wos not o refining voaiturce, and the crecngoments
merely provided for o gusrontecd return to Buropn dircctly
rclated to Europa's own purchascs, although the cstimated

anticipated profits or anticipeted return vas bascd on what
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might have been expected from an alternative joint refining
venture, But there was never such a joint refining venture,
and Buropa was relieved from making the nccessary substantial
investment in such a venture,

Accepting this viow, ¥r Mahon's submission that the whole
payments received by Europa through the Pan-Eastern - A M.P.
chain were contractual, and not voluntary payments, seems to me
to be beside the point. Also aceepting, as lir Mahon submits,
that Buropa could buy only at posted prices, this rendered it
necessary that to attract Europa's trade Gulf had to and did
devise a means to sell at posted prices, but to grant concessions
for the ultimate benefit of Eurcpa in the indirect manner
adopted.

I must now, in the light of these findings of fact,
consider the application of 5,111 to the situation.

In considering lxr White's submissions I must bear in mind
certain general principles vhich are applicable in general in
revenue matters. Thce burden of proof lies with the objector,
This appliocs to questions of fact and, but perhaps to a lesser
oxtent; the infercnces of fact to be drawn from the primery
facts and the overt acts of the parties.

Ti:c merc form by which a transaction is carricd through
is not conclusive as to its nature, eithcer egeinst the
Commissioner or thc toxpeycr; where such form docs not truly
express the real position, the matter must be looked at as a
whole, and the nature, purposc and substance of it must be

regarded: (Couaissioners of Inland Revenue ve Virioht [1927]

e

1 K.B. 333). The Court must look ot the whole nature and
substance of the trousaction and not be bound by the mere

use of words: (Scaciexy of State in Covnsil of Indin ve

Scoble {1903] 4.C. 299, 302). The legal cffcct of the

contract as it stands must be ascertaincd and not vhat
might bo the legel coffcet if the words of the' contract must

be disregerded ~nd the substance of the matter be considered:
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(Duke of Westminster v. L.R. Commissioner (1934) 19 T.C. 490 at

pe. 509 per Lord Romer) .
A taxpayer is entitled to order his affairs so as to
attract the least amount of tax. I quote the classic statement

of Lord Atkin in the Duke of Westminster case at p. 511 i~

"It was not, I think, denied, at any

rate it is incontrovertible, that the deeds
were brought into existence as a device by
which the respondent might evoid somc of the

10 burden of surtax. I do not use the word 'device'
in any sinister sense: for it has to be recegnised
that the subject, whether poor and humble or
woalthy and noble, has the legal right so to
disposce of his capital aznd incceme as to attract
upon himsclf the lecast amount of tax. The only
function of a court of law is to deterninc the
legel result of his dispositions so for as they
affect tax".

The principlc is oven more graphically stated by Lord Clyde

20 in Ayrshire Pullman lotor Service v. Commissioner of JInlsnd

Revenue 1 T.C. 754 ot p. 763 :-

"No man in this country is under thc smallest
obligation, moral or other, so to arrange his
legal relations to his business or to his property
as to nablc the Inland Revenue to put the largest
possible shovel into his stores. The Inland
Revenuc is not slov - and cuite rightly - to take
overy advontoge vhich is open to it under the
taxing stotutes oo the purpose of depleting the

30 taxpayer's pockets And the taxpayer is, in like
monncr, entitled to be astute to prevent, so
far as he honestly con, the dopletion of his means
by the Revenuc',

Onece the real nature of the transacticns is ascerteinod,
the results for taxation flow only frem what is in fact donz,
‘and not frow the intention of the partics: (0'Yone & Co. v.

Tnlend Revenus Commissioners (1922) 12 T.C. 303, 347, ver

Lord Buckmaster, )
In regard to kr Whitc's two primery submissions, in my
40 opinion they arce incontrovertible, The Act is clear. Dxcept
as expressly provided, no deduction shall be made in respect
of any expenditure, The deduction provided is for crpenditure
cxclusively incurred in the production of the assesseble income.

In ¥Word & Co. v, Coapissioner of Texcs [1923] A0, 145

wherc- the texpeyer, o brewery company, sought to deduct moncy
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spent in advertising to defeat a prohibition pell, their
Iordships had to consider the real question vhether the
expenditure was within the true meaning of s.86(1) of the 4ct
of 1916 (now s.111 of the Act) exclusively ineourred in the

production of asscssable income, In delivering the opinion of

tho Board, Viscount Ceve L.C. at p. 149 says :-

"The expenditure in question was not ncessary
for the production of profit, nor was it in fact
incurred for that purpose. It was a voluntary
expenes incurred with a view to influencing public
opinion ageainst taking a step vhich would have
depreciated and partly destroyed the profit-
bearing thing. The expense may have becen wisely
undertaken, and may properly find a place, either
in the balance sheet or in the profit-and-loss
account of the appellants; but this is not
enough to take it cut of the prohibition in s.86,
sub-s, 1(a) of the Act, For that purposc it must
have been incurrcd for the direct purposc of
producing profits",

Again in Aspro Idmited v. The Commissioncr of Toxes [1932]

£,C, 683 the judgnent of their Lordships in the Privy Council
upheld the decision of the Vugistrate, and the majority of the
Court of Appcal who rcfused to held it proved that the payzent
of £10,000 ocut of profits to the two directors who werc also the
sole sharchelders in the company was an cxpenditure exclusively
incurrcd in the production of the assessablc income.

Therc in the Court of Appeal Herdmen J. (1930 H.Z.L.R,
935 at p, 946) recogniscd a general principle acted upon in

allowing deductions in Urher & Wiltshire Brewory Ltd. v. Bruce

[1915] A.C, 433) that deductions are allowed on the grounds
that the cxpeuscs were incurred not as & matter of charity,
but as a matter of commcreial expclicney, and vare obviously
o sound comrereial outlsy. This principle is relied on by
Mr Mahon in tho present argument.

In thie case the Brewery Coopony werc owners or lossors
of a nvmber of licenscd yremiscs which they had seguired
solely in tho cursce of oud for the purposc of thcir busincss
as browers, and as o nceossary incldent to the more profitable

carrying on of their said busincss. The praniscs were let to
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tenants, who were ticd to purchasing their boors fram the
compeny. The company claimed that in the computation of their
profits for assessment, cxpeonses, including rcpairs to the
tied houses, firc and life insurance premiuas, rates and taxes,
and legal and other costs should be allowed. It was held that
all the cxpenscs cloimed were deductible as being money wholly
and exclusively laid out or expended for the purpose of the
trade of the brewery. The basic reason for the decision is
set out by Lord Sumncr ot p. 437. Therce ILord Sumer says -~

"It is.said that such cxpenditurc is not
wholly end cxclusively expendcd. Insofar as
any guestions of law arise herc - and it is
not clear that theore arc any - I think that
the decision in Smith v. The Lion Brewery [1911]
4.C, 150 daisposcs of theom, Where the whole and
cxclusive purposc of the expenditure is the
purposes of the cxpender's trade, and the object
which the cxpenditure serves is the soame, the
mere fact that to some extent the cxpenditure
cnurcs to a third perty's benefit, scoy that of
the publican, or that the brewer incidentally
obtains some advantoge, say in his choreoctor of
landlord, cannot in low dcfeat the effcect of
finding as to the whole and exclusive purposc'.

It sccms to me that this authority is distinguishable on
the facts from the present casc. There it would seem that
the wholc and exclusive purposc of the cxpenditure was for the
purposes of the compony's ordinary trading opcrations.
Incidentelly o benefit was derived by the publican lessees.
Here the oost of the objector's purchase of gasoline was an
expenditure incurrcd in its ordin-wcy markcting busincss in
New Zecland, but thc cuestion at issuc is whother the whole
apount paid tc the Gulf crgenisation was paid cxclusively for
the ordinory Iwew Zeclend trade of the objectore No discount
wes given on the amcunt chorged by the Gulf company, but a
benefit by way of a discount or concession divectly related
to Buropa's purchascs wios by virtue of the 210icd contracts
obtained by Dur-pa's subsidiary 4.2 P. The position cen to
regorded in snothor woy. By subscribing to the conpital of
Pan-Eastern, Furope throagh its vholly-owned subsidiary

AJLP. acquired » right to a half share in the ypvofits of
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Pan-Fastern, Pan-Zastern acquired such profits directly by
payments to it by Gulf, payments agreed between Gulf and
Buropa, as a refund or discount on the zmount paid by Europa
to Gulf-Iran for the gasoline Europa purchased. The rights
acquired by Buropa and the profits accruing to A.lL.P. flowed
from the combined effcet of the 1956 scrics of contracts. By
virtue of these contracts and the purchases and payments
thereunder made by Europa to Gulf, Europa through A.M,P. cbtain-
ed the power to cnjoy the sums pald by way of a concession by
Gulf to Pan-Eastern, In my view here there were two purposcs
attached to the coxpcnditure, first, the ordinary traaing gain
to Europa, but cqually important, the profit by way of
concession to its wholly owned subsidiary. The purpose of the
whole scries of contracts entered into in 1956 was a dual
purposes It cammot in my opinion be said that the purpose of
the oxpenditurc was exclusively for the purposc of the
expender's ordincry trade.

The second purpose, the profit to be obtaincd by AL P.,
is not by any mecans minimal or insigrnificant, In fact,
during the years of operation it amounted to 25/ or more of
the amount paid by Buropa for gasoline supplied to it. The
same considerations seem to me to apply to the 1962 and 196k
series of contracts, and also to the contract between B.P.
and P.7,T., again directly allied to Europa's contract with
B.P, 's New Zealand subsidiary.

In the third place the Solicitor-General submits that
while the Commissioner may not challenge the vdsdom of an

expenditurc, he may cuestion its purpose, and that these

ot

wo nctters are distinet. In other vords, the Commissioncr

is not entitled to ask whether the taxpayer should have
incurred the cxponditure, ot he may ask vhy did the tax-
payer incur the oxpenditurc. This is implicit in the judgnents

of the High Court of Australia in Ron Fiton Tin No Tisbility

L ey Kah Compound Mo T5 ehility ve Uhe Fodorel Commissicnct

i
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of Taxation (1948-L49 78 C.I.R. 47). There, before the outbreak
of the war, the taxpayer carried on in Siam and Malaya tin-
mining operaticns from vhich it derived a substsntial income.
During the occupation by the Japanese it derived no income from
mining, but it maintained its administrative structure in
Australia, It incurred expenditure, such as directors' fees
and expenses of management in the central administration of
its affairs, and in making allowances to the widows and
fomilies of mapegers who were prisoners of the Japanese, but
vhose widows and families were living in Australia, It was
held that only a small part of the total expenditure was
refcrable to the gein of assessable income from investments,
and the Comnissioner allowed as a deduction only a small
percentage from the gross income. The only deducticns allowable
were losses ond outgoings to the extent to which they were
necessarily incurred in carrying on a busincess for the purpose
of gaining or producing such income. In the judgment of the
Court at p. 60 it is said 3=
"It is important not to confusc the question

how much of the actual expenditure of the

taxpeayer is attributable to the gaining of

assesschle income with the guestion how much

would & prudent investor have expended in

geining the assessoble income. The sctual

expenditure in geining the asscssable income

if end when ascertained must be accepted.

The problcem is to ascertain it by an apportion=

ment. It is not for the Court or the Commissioner

to say how much a taxpsyer ought to spend in

obtoining his income, but only how much he has

spent®.
The same natter was considered in the Aspro case [1950] NeZo LR,
935 in the Few Zealand Court of Appeal, Yy I Justice Herdman,

viiere he said at p., 946 -

"Strong es sre ths inquisitorial pouzrs
vested in the taxing authorities, they, of
coursc, cannot diclate to a tsxpayer as to how
he shall carry on his business. A4s wos said
ferguson Jo, in Toobuv's Liiaitaed v.

isa Texos, "Lt 1s no :
beon more capable, more

Lhre!

RAFLI

o ‘“6”2351 i 1é4h54
expyrienced or more prudent, he might ha
cut dovn his expenses. The gquestipn is what
he did in facl spznd on his bucincss, If he
chooscs to employ « hundred men where toznty
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would have been ample, that is his own affair.
Of course, it may still be a matter for inquiry
-whether these men were really employed in the
business, or were merely put on the pay-roll as
a device to swell the apparent expenses of the
business; but that is another matter.' Johnson
Bros. and Co. v. Commissioner of Inland Revenue
is a casc which has an important becaring upon
the present onc, because in it the Commissioncrs
conducted an investigation into the rclations
vwhich existcd between a father and his sons in
carrying on a business, and becsuse it was held
that thc Inlend Revenue Commissioncrs were
entitled to say vhat amount of the sharc of
profits paid to the sons should be allowed to be
deducted as their remuneration for time and labour
expendcd by them in the business",

The authority of Johnson Bros. v. Commissioncr of Inland Revenue

[1919] 2 K.B., 717 referred to by Mr Justice Herdman is also
accepted in the judgment of the Privy Council in the same casc.
The only other authority to which I need refer on this

aspect is Shipbuilders v, Commissioner of Inland Revenue [1968]

N.Z,L.R, 885, There in his judgment in the Court of Appeal
Turner J. says that "in deciding whether an expenditure is
incurred exclusively in the production of the assessable income
it is usual to examine the purpose for’which such expenditure
was made"s And in my own judgment in the same case at p, 912

I place cmphasis on the dominant purposc of the appellant in
meking certain payments.

Mr Mahon has referred to Cecil Bros, Pty, Ltd. v. Federal

Commi ssioner of Taxes 1962-1964 111 C,L.R. 430. I propose to

refer to this authority at a later stage, but on this aspect
it seems to me that the case was decided on the same principles

as the Ron Pibon Tin authority., In his judgment at first

instance Owen J. says this :-

"The fact that the taxpayer paid more for
its purcheses than it would have paid had
it dealt direct with the manufacturers or
vholesalers in order that Breckler Pty. Ltd.
might make a profit out of the transaction’
does not in my opinion prevent the amount
vhich it in fact paid for the purposes of
ss 51(1) from being regarded as an outgoing
incurrcd in gaining its assessable incame.
It seems to mc that the contention rcally
is that the toaxpaycer paid more for its goods
thon it should have. But 'It is not for the
court or the Commissioner to say how much a
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taxpayer ought to spend in obtaining his
income, but only how much he has spent',"

The next submission of the Solicitor-~General is that
expenditure may be apportiocneble where it is incurred for
two or more purposes, deduction being allowed in respect of
that part which is exclusively incurred in the production of
assessable income., There is ample authority in support of
this proposition. Previously under the 1900 Land & Income
Tax Assessment Act the requirement was that the expenditure
must be wholly and exclusively for the purposes of the
business, and it would appear that expenditure was not

apportionable (sec Comnissioner of Texes v. Ballinger & Co.

(1903) 23 N.Z.L.R; 188). But the word "wholly" is omitted
from the corrcsponding provisions of the 1923 and 1954 Acts,
and it is no longor necessary that the whole of the expenditure
should be incurred in the production of the assessable incame.
Such part of it as is cxclusively inourred for that purpoae.

appears to bc now the authorised deduction, In Public Trustee

v Commissioncr of Taxcs [1938] N.Z.L.R. 436 at p. 456, where

interest was claimcd as a deduction on money borrowed and
employed in the production of both assessaﬁle and non-assessable
income, Sir Michael ijyers C.J., answered thc question at issue
that as a matter of law part of the interest is deductible,
that is, the portion of interest pgyable on money borrowed
snd employed in the production of assesssble income, and that
the quantum of such a deduction is & matter of fact and is
for the Cammissioner to decide. The judgment of Mr Justice
Callan at p. 458 is to the same effect.

Other examples of apportionment between expenditure
exclusively used for the prodﬁction of incomec, and expenditure

not so used, are the Ron Pivon Tin case, to which I have

referred, the Aspro case, where there was an apportionment, and

Onihi Time Co. Itd. v. Commissioner of Indand Revenue [1964 )

NeZoL.,R. 731. There Wilson J. decided that costs of the
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unsuccessful claim for damages in regard to the portions of the
claim relating cxclusively to income were deductidle as portion
of the loss on the income claimed, but that the costs relating
to issues that wore coamnmon to both capital and income were not
deductible,

The last submission of the Solicitor-Gencral is in
effect a submission on the facts., He says that applying the
law to the facts the expenditure by Europa on petroleum
supplioes obtained from Gulf and B.P. was incurrcd for two
purposcs, (1) for the purpose of sccuring supplies for
Europa and thercby producing asscssable incauwc of Europa, and
(2) for the purposc of producing a return to Suropa through
Pan-Eastern and P.T,T. respectively, and such part of the
expenditurc is not deductible, Again the issuc is largely
dependent on the purpose of the expenditurc, such purpose
to be deduced from thc happenings which have taken places I
think the swme consideration vhich Lord Fearcce adopted in

delivering the opinion of the Privy Council in B.P, Australia

Itd. v. Comnissioner of Taxation of the Commonwealth of

Australia [1966] A.C. 224, 26l indicates the correct approach.
He said :~

"The solution to the problem is not to be
found by any rigid test or description,
It is to be derived from many aspects, the
whole set of circunstances, some of which
may point in one direction, some in the other,
One consideration may point so clearly that it
dominates over vaguer indications in the contrery
direction. It is a commonsense appreciation of
all the guliding featurcs vhich must provide the
ultimate answer',

In the Regent 0il Ltd. v. Inlond Revenue Commissioners

[1966] A.C. 295 Lord Reid refers to the further source of
difficuliy, vhich has becen a téndency in some crses to treat
some one criterion as paramount, and to press it to its

logical conclusion, without proper regard to other factors in
the casc. e adopts with approval a statcacnt of Lord Clyde :-

"So it is not surprising that no one test or
principle or rule of thumb is paramount. The
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question is wholly a question of law for

the court, but it is a question wihich must be

ansvered in the light of all the circumstances

vihich it is reasona®ble to take into account,

and the weight vwhich must be given to a

particular clrcumstance, and in a particular

case, must depend rather on common sense than

on strict cpplication of any single legal

principle".,

Here, as I have already said, vhile the parties in
negotiating the 1956 contract were at arm's length, the
cammon purpose was to provide Europa with a concession other
than one in the form of an ordinary trade discount, and other
than one which would have repercussions in the normal
trading of either party, Gulf or EBuropa. With this object
in mind Gulf ves not prepared to grant Buropa an ordinary trade
discount on its purchases of gasoline., It insisted on the supply
contract being based on posted prices. On the other hand, Gulf
recognised that Burcpa's custom was highly profitable to Gulf
if it could secure a long term contract with Europa. Another
method had to be found to provide a substantial concession or
discount for the benefit of Buropa. This wes accomplished
through the Pan-Eastern - A,M.P, arrangements, and the
processing and freight contracts. The substantial discount on
posted prices ultimately came to Europa by the indirect route.
The profits derived by Pan-Eastern were not derived from any
commercial activity or effort on the part of Pan-Eastern. In
s0 far as Pan-Fastern and A.M.P. were concerned, payment was
in effect gratuitous, But the inlucement to Europa to agree
to pay posted prices consisted of three benefits., First,
an assured supply of gasoline over a long term period, second
such supply at posted prices, and third the benefit of
the returns through the Pan-Sastern -~ A,iL.P. link of the
concession, directly related to the quantity of gasoline
purchased by Zuropa. The payment at posted prices, in my
opinion, was in consideration of the dual benefit, the
supply at postcd prices and the indirect discount. If the

discount had becu granted direct to Buropa, ithe net price
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vould have been an expenditure exclusively incurred for its
normal trading operations, and would have been deductible
in full. The price paid correlated with the Pan-Eastern
concessions cannot, in my opinion, be regarded as
exclusively incurred in Europa's ordinary trading operations.
It was incurred for the dual purpose, and in my opinion the
Commissioner was entitled to apportion the expenditure between
the two purposes. This he has done by deducting from the
expenditure a sum equivalent to the amount of A.M.P.'s share
of the concession received through Pan-Bastern. As I have
indicated earlier, the whole series of contracts entered into
in 1956 cannot be looked at individually, but are correlated,
and are all constituent parts of one complete bargain. The
same considerations apply to the 1962 and 1964 series of
contracts, and the contract entered into between Europa and
the B.P. organisation in 1961, In the last instance it is
even more clear that the payment which B.P. agreed to pay
to P.T T, was a coamission or discount to Europa on the cost of
its purchases,

In my opinion the present case is the converse of the
B.P, case (supra). There one of the course adopted by B.P,
to reorganise marketing and distribution in a section of the
trade was to Jjoin with three other oil companies in order to
secure sites where their products might in common be sold to
the publici In pursuance of this plan B.P. promised to pay
& sum of money, in the agreement called "develop allowance"
as part of the consideration for the undertaking by the
service station proprietor to deal exclusively in the brands
of motor spirit approved by B,P. for a fixed number of years.
The gallonage factor was a matter for consideration in
deciding what su: should be regarded as the maximun amount
which might in the particular case be laid out, but it was
not the deternining factor, It was decia;d_in the Privy

Council on the balance of all the relevant considerations
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the scales inclined in favour of the expenditure being of

a revenue and not a capital nature. The matter was dealt with
under the slightly different terms of the Australian statutes,
and seems to have been decided on balance, some of the factors
being that talting a broad view of the general operation it

was made to meet a continuous demand in the trade, and
considering many aspects dealing with payments made to
customers to secure their custom, the nature of the benefits
sought and obtained by E.P. pointed to the expenditure being
revenue, rather tlen capital, and that in considering the
manner in which the advantage was to be used, the benefit

was to be used in the continuous and recurrent struggle to

get orders and sell petrol, and the agrecments were the

basis of the orders, and made the orders inevitable and merged
in and became part of the ordinary process of selling. It
seems to me that this might be applicable if I were dealing
with the question whether the oconcessions granted by Gulf

were a revenue cxpenditure, but 1t does not seem to me to

be applicable to the cuestion whether the whole of the purchase
cost in NNew Zealand to Europa was exclusiveaely a revenue
expenditure in its ilew Zealand trading, irrespective of
consideration of the other benefits Buropa was in fact obtain-
ing in making payments on the basis of posted prices.

In regard to the Cecil Zros, Pty. Ltd. decision (supra)

I also think it is distinguishable from the matter which I

am at present ccnzicdering. There the mein cuestion at issue
was vhether the dealings between the taxpayer and the

company from wirom it was purchasing supplies were sham
transactions. It vaos held that they were zenuine trans—
actions, and in no way {ictitious or unreal., It was further
held that s.260 of the Australizn Act, cquivalent to our s.1C8
could not apply to defeat or reduce sny ceduction othervise
projerly allowstble under s.b51, our s.111l. There the

Commissioner argu:d that Ly virtus of s.51 the full outsoine
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should not be regarded as an outgoing necessarily incurred

in gaining or producing the taxpayer's assessable income.

Owen J. at first instance rejected this submission, and

with this rejection hienzies J. agreed in his Jjudgment on
appeal., Therc the benefit of the whole price actually paid
for goods pursuant to contracts with an outside company went
to the outside company, and it was held that the validity of
the agreements remained unaffected. It was an outside arrange«
ment pursuant to contracts, the validity of which remained
unaffecteds Iiegal efficaqy had to be granted to the
agreements, Here, however, I am concerned not with one
agreement with an independent party, but related agreements
between vendor and purchaser which provide, not independently,

but dependent on each other, the concession to the purchaser.

Again, in The Timaru Herald Co. Ltd. v. Commissioner of Taxes
[1938] N.Z.L.R. 978 it was held (see Myers C.J. at pp.997 and
998) that the two businesses with which the court was
concerned were independent businesses, and the appellant had
no control over the business and operation of the company to
vihich payments were made. It followed that the payments made
to the independent company were'regarded as expenditure
exclusively incurred in the production of the assessable
incane. The agreement was a bona fide one, whereby by
virtue of the pagyments the appellant was enabled to earn or
ensure larger profits for itself, and on that account the
payments were part of its business outlay or expenditure.
I do not think the like considerations apply here.

I therefore reject the submission that the vhole
of the purchase price of Furopa was expended exclusively
in the production of its assessable income, and I also
consider that the Commissioner was entitled to apportion
the company's expenditure fairly in part attributable to
the production of assessable income in New Zesland, and in

part attributable to the second purpose, the concession to
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be obtained through Pan-Bastern and A P.

¥r Mahon has raised a subsidiary question relating to
estoppel, vwhich I should deal with at this juncture. He
submits that the decision of the Commissioner notified to the
objector in a letter dated the 27th June 1963 was the exercise
of a statutory discretion conferred by ss., 22 and 111 of the
Act, and may not be reversed by the Commissioner. This
submission can operate only in respect of the years up to
and including the 31st March 1964.

The text of the letter of the 27th June 1963 is as
follows &=

"Bryan Todd Esq.,
110-116 Courtenay Place,
WELLINGIGI  C. 3.

Dear Mr Tedd,

You will recall that in March last we
discussed the effect on New Zealand taxation
of a number of contracts between Zuropa Oil
(N.Z.) Ltd., Gulf 0il Corporation and Fan
Eastern Refining Co. Litd. I advised then that
I would refcr the agreements to the Solicitor
General for consideration of their validity
under ew Zealand legislation.

I have now received his advice, with
vhich I am in agreement, and propose to take
no action to disturb the present vositicn,

The further question of my obligation to
disclose the information to the American Revenue
authoritiez under the double tax agreement with
the U.S.A, will be considered vhen the invest-
igation iz complete.

I am arranging for YMr Tyler to return
to you the copries of contracts which you
made availzile to him.

Yours faithfully,

(IR EI R 1]
Betle Lm0
AL Ikl

Comaissioncr of Inland Revenue"

Mr Todd answered as Tollows -

"G AT, 3rd July 1067

e
F.Re lacken Bsq.,

Commissioner of Inland Revenue,

Inland Revooue Department,

P.0, Box 21945,

WOLTIEGLEGE,

PN PRy
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Dear br Macken,

I acknowledge receipt of your letter
of the 27th June. I am verj pleased to have
your confirmation that the Solicitor General
and yourself are satisfied as to the contracts
and that the income generated from the contracts
with the Pan Eastern Refining Company limited
does not directly or indirectly constitute
assessable income in New Zealand as had been
suggested,

Regarding the disclosure to the American
Revenue Authorities, I have no doubt that
there is no reason on the part of the Gulf
0il Corporation why the American Authorities
should not be formally advised by you. However,
as I indicated to you, we are concerned lest any
of the internaitional oil companies should consider
that dealings with Buropa 0il (IN.Z.) Ltd. would
be of a less confidential nature then with
other companies who are domiciled overseas. 1
therefore zppreciate the time interval vhich
will allow me to advise the Gulf Oil Corporation
of the discussions which have taken place with
you here in connection with the contracts.

Yours sincerely,
"BRYAN TODD" "

Mr Mahon concedes that an assessment may be amended
if there has been non-disclosure by the taxpayer of
information vhich he is under a duty to commnicate, but
submits that during the investigation, prior to the letter of
the 27th June 1963, the question at issue was not a reconsider-
ation of a return, but an enquiry on behalf of the Commissioner
with the purpose of obtaining information whether he should
review the earlier assessments,

Mr Mahon further submits that the decision notified
in the letter of the 27th June 1963 was acted upon by
Europa to its detriment, and the Commissioner is now pre-
cluded from contending that the decision cen be reversed.
The detriment to Europa is said to be that it subsequently
used funds, which are now said to be taxable, for distrib-
ution to its shareholders, that its sharcholders paid
dividend tax thereon, and that Europa entered into the 196l
contract, which in its terms is in nany respects similar

to the 1956 contracts, relying on the Commissioner's declsion,
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Europa itself has since 1963 been able to earn money to pay

tax assessed, but detriment is suffered in that Europa and
A, MP, have been deprived of funds derived from earnings
with which to meet the assessments.

The investigation by Mr Tyler, the Inspector of the
Department, into the tax affairs of Buropa begen early in
February 1963, and he had various interviews with Mr Smith,
the Treasurer of Europa 0Oil, and also a director of that
company, and secretary of AM.P. The first interview between
Mr Smith and Mr Tyler seems to have been on the 13th February
1963, and Mr Tyler then ascertained the registration in the
Bahamas of Pan-Eastern Refining Company, in which the share-
holding was ovned half by Europa's subsidiary and half bty Gulf
0il, and it appears that he obtained some information that
the profits of .Pan-Eastern Refining from 1958 to 1962
approximated £625,000. A further interview vith Mr Todd and
Dr Lau, a taxation consultant of Europa, took place on the
21lst February. Mr Tyler then obtained information indicating
that the accumulated profits of FEuropa's half share in Pan-
Bastern since 1lst January 1957 had amounted to £2,405,000. It
seems clear both from notes made by Mr Tyler and also from
notes made by iir Snith, that Mr Todd emphasised that Gulf sold
crude to Pan~Bastern at posted prices, and bought back refined
products at posted prices, and that the varties were at arm's
length; that transactions were made on the basis of the
international market, end the Refining Company paid a
standard refining fee of 47.5 cents a berrel, and there was
no hidden benefit received by it. It vould seem that just
prior to the iinterview with Mr Todd, there hzd been another
interview witi: i Smith, and the 1956 series of contracts,
including the supply contract, the processing contract, and
the freight contract, had been verused by Iz Tyler in the
Europa office, but Ir Tyler held not been authorised to make
copics. Right from the outset it is clear that lr Tyler

emphasised thai he reguired information for tne purpose of

£



10

30

97

Supreme Court
No. 2
Reasons of
McGregor .
(continued)

deciding whether irn regard to Puropa's purchases from Gulf
it was receiving by some means a discount from Gulf.

There was a further interview vith fir Todd, at which
lir Smith was present, on the 21st March, and there does not
scem to be any dispute that ! Todd maintained that no
discounts were available in the international oil trade,

On the 20th liarch I'r Todd forwarded to the Commissioner
information which he considered necessary to meet lir Tyler's
enquiries. This contains same general information in
regard to the oil industry and the refining business, and
Europa's marketing operations in New Zealand. He asserts
that Pan-Bastern operates an a conventional refiner's
market, that is, the difference between the cost of crude oil
and the sales value of the products, less the cost of proces-
sing, and refers to the formula contained in the 1956 supply
contract as being included for the purpose of cushioning the
possible effect of sutstantial price fluctuations.

In my opinion it is clear that the directors of Buropa
possessed a considereble amount of relevant information which
was not disclosed to I Tyler or to the Comnissioner prior
to the latter's letter of the 27th June 1963, In the first
place, vien lr Tyler's February-March discussicons with
Mr Smith and ¥r Todd were taking place, no information was
given in regard to the 1962 series of contracts, which had
very shortly before vbeen completed with the Gulf group.

These were certainly of importance. Purthermore, no mention
wae made of the bL,P, contracts with Buropa and Pacific

Trading Coumpeny, erntered into in 1962. o mention seems to
have been made until after Avnril 1962 in repeard to the

1936 Caltex contracts, snl details in regard to these

contracts do not sean: to have teen obtained Uy the Commissioner
until aftcr his letter. The Europa and P.T.7. contracts with
B.P. vere finadly prodiced to the Commissioner on the 15th

Decamber 1964, amril later, on the 114L ¥ay 1965 the Caltex
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1936 contracts, and the Gulf 1964 contracts, were supplied

to the Commissioner. From the 1963 intervicwss, in my opinion,
it would be accepted by the Commissioner that the profit
obtained by Pan-Eastern was derived on the basis of the
formula contained in the 1956 contract, but there was in
existence, commencing from January 1958, the amended
variations contained in the correspondence tetween Europa

and Gulf 0Ll Corporation, comprised in Ex. Bl of the Case.
Stated. As I have said earlier, this resulted in a virtually

guaranteed profit to Pan~Eastern of 2.5 cents per gallon on

‘Europa's supply of gasoline, This correspondence seems to

have been obtained by the Commissioner as late as the l4th June
1966 in reply to a letter from the Commissioner to Europa
asking confirmation that the copies of contracts he had
received included all contracts or other documents relating

to this matter to which the Todd Group of companies and/or

the Gulf Group of companies and/br Pan-Bastern Refining
Company Ltd. and/or any associate company were parties,

On some matters of detail in rcegard to vhat transpired
in the 1963 interviews there is some discrepancy between the
evidence of lir Smith and that of Mr Tyler. I think this is
perfectly understandable, as Mr Tyler was on an exploratory
expedition, and Mr Smith himself had only the general
picture of the set~u», and was not conversant with the
purpses of the arrangzements or what had transpired in the
negotiations for the contracts. I think, however, Mr Tyler's
summary dated the 20th March 1963, Ex. 22, for the
Commissioner, <ont:ins an adequate summary of the con-
ve;sations es he unerstood them, and of the information
he had received,

Thers is one matter of importances It scems beyond
dispute that in larch 1963 Mr Smith showqd soe document
to ifr Tyler in the nature of a Pan~Eestern balance sheet

for the yorr endine Zist Decerber 1961, o0 Soith has
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stated that attached to the accounts for the year ended

31st March 1961 were auditors' statements by Price iiaterhouse
& Co., the Pittciurg branch of which firm werce the auditors
of Pan-Eastern., “hile I agrec that Mr Tyler was able to
peruse some document purporting to be a bslance sheet of Fan-
Eastern as at Deccmber 31st, 1961, I am certein he did not
receive the audited balance sheet Ex. AA, nor the statement
of income attached thereto., Mr Tyler at the outset of his
investigations informed both Mr Smith and lir Todd that he
suspected some discount arrangements, and the term "volume
disocounts" seems to have cropped up in conversations at an
early date, The audited copy of the 1961 accounts Fx. AA

in the statement of income attached shows clearly volume
discounts relating to 1960 purchases, and relating to 1961
puarchases., This is showm as a volume discount on the crude
purchases of Pan-Bastern. Price Waterhouse's note to the
financial statements states clearly that voluntary price
reductions on crude oil had been granted to the compeny bty
Gulf-Iran Company prior to 1961, the effect of such price
reductions being recorded in the year subsequent to the yesr
of sale. However, price reductions relating to crude oil
purchases in 1961, as well as in 1960, had been rcflected in
the 1961 accounts. This was the type of information Mr Tyler
was seeking, I am certain that if he hz=d teen shown a
document of this noture he would have seized on it with
avidity. It is noteworthy also that neither Pan-Sastern
balance sheet of December 3lst, 1959, nor the balance

sheet of Decectsr 3lst, 1960, gives any indication of

volume discount.. They merely disclose the ammual profit
eand the accumulated vrofit. The accounts from 1561 on

in the annual statesent of income do show the volume
discounts, These were not supplied to the Cocuissioner
until “Harch 1967. I wo satisficd that while ir Tyler in

March 1963 w:y have seen the 1961 bvalance sheet alone, he
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saw neither the attached statement of income nor the
auditor's note therecon. The copy of the 1961 statement
of income given to the Commissicner in 1967 a2lso omits the
auditor's statement and the note on the balance sheet that
the note on the financial statements is an integral part of’
the statements ad should be read in conjunction with it.
Although it may well have been unintentional, I am satisfied
that the non-disclosure of the matters to which I have
referred was of material importance, and the Commissioner
vas induced by his lack of information to write the letter
of the 27th June 1963. I take this view apart altogether
fram the question whether in any event a letter of this
nature was an exercise of a discretion, and the Commissioner
was then debarred from re-opening the assessment.,

In one other matter there seems to have been at
least a misunderstanding in the discussions between
Mr Tyler and :r Todd, Discussions took place on the
question vhether therc were price discounts available to
purchasers of products on long term contracts on posted
prices. Mr Tyler was considering the matter generally, and
¥Mr Todd assured him that posted prices for all petroleum
products other than crude correctly reflected the existing
market, and it was just not possible to get a discount on
a long term contract, olthough it was possible to obtain
such discounts on spot sales from sellers who temporarily
had excess of product which they were finding hard to quit,
Vr Todd states that in meking this categorical statement
he vas expressing his view based on the knowledge of the
trade in regerd to 1956, and was not adverting to the
position in 1953, by which time a practice had grown up
of granting discounts, Although the parties were primarily
considering the 1956 position, I think Mr Tyler's enquiries
were intended to cover, end &d cover, a wider field, and

in this respect the infoimation obtained (id not reflect
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entirely the truz position.

Mr Mehon nas emphasised in his sutnaission that the
Cammissioner's letter of the 27th June 1953 constituted an
exercise of a statutory discretion conferred on the Commissicner
by s.lll of the Act, znd he has referred fto tvo authorities,
ssionsr of Taxes 11 G,L.R. 484, and

Wood Eros. ve. Comods

Robinson v, Com.issioner of Inlend Revenue (1957) 7 4.H.Z.

I.T.R. 161, 1In the fomer case Deniiston J. was concernsd
with a question of depreciation allovance under s.87 of the
Land and Inconc Tax Act Lstesswent Act 1908 (now s.113(1) of
the 1954 Act) which proviies thzt where depreciation cannot
be made good by repsir, the Commissioner rmay, subject to
8.113(4) and £.117 of the 4Act, allow such deduction as he
thinks just. > Justice Denniston held that the Commissioner
with sufficient particulsrs to enable him to make such alloe-
ances had judicialily exercised his discretion, and could not
recover income tax alleged to have been short-vaid in past
years. In my view tiis case is distinguishable in two
respects, In the first place the Commissioner when exer-
cising his discreiion had sufficient particalars in regerd
to the sllovances claimed, snd in effect had full knowledge.
In any event, accepting thet s.113 empowers *he Commissioner
to exercise a discretion, I do not think ihe position is the
same in regard to s.111, The decision in ij0od Brog. case

is distinguished by ir Justice F,B. 4dams in Robinson's case
where he remeris that even accepting the principle that the
Camni ssioner nzy ir some circumztances be cstopped from

revicwing an ocxercise of his disoretion, he vms not

satisfied in the Robinson case that there was any previous

exercise of dizeretion.

8o’ s case, and

I teke the sane vizw hers, I =t that the

Commissioner did not lmow vhat ths appellant vas doing, and

was not saf’ficiently inforsmed to snsble )

L

i to cxercise nis

(

discretion, «nf aever in foct drected his ind, or was
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called upon to direct his wmind, to the exercise of the
discretion.

Section 22 of the Act e¢mpowers the Commissioner from
time to time aq@ at any time to make all such alterations in
or additions to an assessment as he thinks necessary in order
to ensure the correcctness thereof, notwithstanding that tax
already assessed mgy have been paid. Section 111 is clear
that only any expenditure exclusively incurred in the
production of the assessable income for any income year may
be deducted fraa the total income derived for that year, I
accept lr Richardson's submission that liability for income
tax is imposed by the statute itself, and in his assessing
function the Commissioner merely quantifies an existing

liability. In Reckitt & Colman (New Zealend) Limited v.

Taxation Board of Review & Anor. [1966] Il.Z.L.R. 1032 at

P.1045, McCarthy J. considers the general scheme of the
legislation. He there says :-

"I agree with iIr Richardson that the general
scheme of the Acts is as follows, Liability for
tax is imposed by the charging sections, ss. 77
to 75 of the Land and Income Tax Lct 195%.

The Commissioner acts in the quantification of

the amount due, but it is the Act itself which
imposes independently, the obligation to

pay. The assessrent and objection procedures

are merely machinery for quantifying: they do

not cast liability. If the taxpayer does not
object to the Commissioner's assessment vithin

the time stated in the assessment (not being less
than 14 deys), the amount assessed by the
Commissioner becomes incontestably fixed, subject
to the Commissioner's express discretionary power
to accept a late objection (s.29(2)) and to his
additional power to grant relief in the case of
serious hardship (s.226), If the Conwiissioner

does not allow an objection received by him, the
objector has a period of tvo months in vhich to
requirc the onjection to be heard by a Board of
Review established under the Inland Revenue
Departient Amendrent Let 1960, LAzzin, if he

fails to taice that step within the period mentioned,
the anount stated in the Commissioner's assessment
is at that point of timc fixed finnlly and incontest-
ably. If hc¢ does reguire the objecticn to te

heard by the Doard of Review and the Boaré later
rejects it, he then has a right of arreal to the
Supreme Court; but he must sive a notice of appeal
vithin 30 days (s.29 Inland Revenue Department
Am.ndient het 196C).  Once the time 114t of 30
days has clapsed, his rijit of appeal is gone, and



10

20

30

40

103
Supreme Court
No. 2
Reasons of
McGregor J.
(continued)

at that voint the assessment, or so much thereof
as has been upheld by the Board, bccomes
unchallengeable. No cupress power 1s glven

the Commissioner to waive this time limit. And
so from that point on the taxpayer has no rights.
He must pay unless the Commissioner decided to
amend his assessment - snd thereby create a fresh
cycle of rights of objection and appeal - or, in
appropriate cases, to grant relief from payment
of the #ull amount".

To the same effect are the remarks of Turner J. in Elmiger

v. Commissioner of Inland Revenus [1967] 1.Z.L.R. 161 at

P.184, where he refers to s.77 of the Act.

In my opinion, the Commissioner cannot waive in
particular cases liability for payment of tax, He is under
a duty to aszess the tax payable, the Act itself imposing
independently the Bligation to pay. In my opinion the
objector in the instant matter cannot rely on any principle
of estoppel for the reaéons, first, that the Commissioner
here was not exercising any discretion when in 1963 he
decided that there would then be no re-assessment, and
secondly, the Commissioner was deprived of relevant
information which was in the hands of the objector. Further,
the Commissioner could not bind himself in regerd to his
future actions. The only bar to an amendment of the
assessment is the time limit of four years provided by
se2L. of the Act, I do not think that ss.110 and 111 confer
on the Commissicner any discretion.

On this aspect of the case there is a further principle
vhich must be considered. "An estoppel must fail, if its
establishment must result in an illegality, so it cannot be
set up if its establishment results in preventing ihe

performance of a statutory duty". Spencer-Tower & Turncr

o ey e o

BEstoppel by iisrcoresentation 2nd Edition 0. 140, 141. The

authority for this :»rinciple is contained in the Judgmant

of Lord Maugher in ioxd time “lectrie Co. Tti, v. General

b

Dairies Ttd. [1937] A.C. 610 at pp.619 anc 620 as follows i-
l = . b .
'"The Act imposed a duty on the clectric company
to charce and on the dairy compuany to ray, at
schedule rotes, for all e¢lactric current surplied
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by the one and used by the other, during

the twenty-nine months in question. The

specific question for determination hszre is,

can the duty so cast by statute upon both

partics to this action be defeated cor avoided

by a mere mistake in the computation of accounts?

In the view of their Lordships the sncver to this

guestion in the case of such a statubte as is now

under consideratlion must be in the negative. The

sections of the Public Utilities Act waich are

here in question are sections enacted for the

benefit of a section of the public, that is, on

grounds of public policy in a general sense. In

such a case - and their Lordships do not propose

to express eny opinion as to statutes which are

not within this category - where, as here, the

statute imposes a duty of a positive kind, not

avoidable by the performance of any formality,

for the doing of the very act which the plaintiff

seeks to do, 1t is not open to the deflendant to

set up an estoppel to prevent it., This conclusion

must follow fron the circumstance that an estoppel

is only e rule of evidence which under certain

special drcumstances can be invoked by a party

to an action; it cannot therefrom aveil in such

a case to release the plaintiff from an obligation

to obey such a statute, nor can it enable the

defendant to escape from a statutory obligation

of such a lxind on his part. It is immaterial

whether the obligation is onerous or othervise to

the party suing. The duty of each narty is to

obey the law, To hold, as the Supreme Court has

done, that in such a case estoppel is not precluded,

since, if it is admitted, the statute is not

evaded, appears to their Lordships, with respect,

to approach the problem from the wrong direction;

the court should first of all determine the

nature of the ovligation imposed ty the statute,

and then consider vhether the admission of an

estoppel would nullily the statutory provision".

In my opinion the Commissioner was here under a duty
to assess the objector for tax in accordance vith the
provisions of the Act, and again it is not a case where he
was exercising a statutory discretion. In this respect the

case 1s distinguishable from Taranaki Pover Board v. Puketapu

S4 Blodk Incorporated [1958] N.Z.L.R. 297. There North J.
had to consider s,82(o) of the Electric Iower Boards Act
1955, vhich authoriszes rovers boards to sell electricity to
any local authority or consusers generally -ithin the dis-
trict in bulk or otherwise on such terms and conditions as
it deems fit. Owinz to a defect in the ncters, the Board
had charged the defendant for less supply thin had actually
been supplied. Werth J. held that no off'cnce or breach of

a statutory prohibition was committed by the ILoard in
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supplying electricity to the defendants at the &nodé¥3nt1ru1ed)

charged in the monthly statements, and thore vwere, therefore,
no obligations imposed by the »rovisions of the Electric
Power Boards Act 1925, and the regulations made thereunder,
either on the Board or on the defendant, ~iich prevented the
plea of estoppel being rais:d. The defendant had been led to
believe that the monthly accounts vicre corrcct, and in so
acting on them the defendant did so to its dunsge.

In maldnz the amended assessments thie Conmissioner has
also relied on s.108 of the Act, that the contracts,
agreements, or arrangements made or entered into are absolutely
void in so far as directly or indirectly they have or purport
to have the purpose or effect of in any way altering the in-
cidence of income tax or relieving Europa from its liability
to pay income tax. INr Richardson points out that there
are three ingredients of s.108, (1) whether there is a
contract, agreement or arrangement, (2) vhiether a purpose or
effect of the contract, agreement, or arrangeirent was to alter
the incidence of incosme tax or relieve the objector from
liability to pay tax, and (3) what is the result on the facts
of the case? Is a taxable situation disclosed?

I have endeavoured carefully to consider the numerous
authorities, both in Australia and in New Zoz1:nd, in regard
to the principles which should be applied in a consideration
of the application of s,108. In considering the Australian
authorities it must always be rcmembered that the Australian
section is worded somevhat differently from the New Zealand
section, although thcy are in pari materisa., The llew Zealand
section avoits ever; contract in so far as directly or
indirectly it has, or purports to have, thc uryuse or
effect of in suny way altering the incidence o7 income tax,
or relicvirn: any person from his liability to e, income
taxr The Avstralies section (5.200) avoids as ansinst the

Cozilsoioner every contract so far as it hes or purports to
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have the purpose cr effect oi in any vy directly or
indirectly (a) altering the incidence ci any income tax,
(b) relieving eny person from liability to pay any income
tax, (c) defezting, evading or avoiding any duty or liability
imposed on any person Ly the Act, (d) preventing the operation
of the Act in any respcct,
I do not need to consider the nunerous dicta in the

various cases, The two authorities which are relevant are

Newton ve Commissioner of Taxation of the Commonweslth of

Australia [1958] A.,Cs 450, and the judgnent of the New Zealand

Court of Appeal in Zluicur & Another v, Counissionsr of Inlang

Revenue [1967] il.Z.L.R. 161. The cffect of the judgzent of
the Court in the Newton case is conveniently swmmarised in
the judgment of liorth P. in the Elmiger case at p.177, and
Wild CeJ. has conveniently extracted the same principles, but
adapted them to thz lancuage of the Hew Zezland provision in

Marx v. Commissioner of Inland Revenue (26th November 1968,

not yet reported). He sets out the following principles vhich
are the same as those summarised in the judzment of North P.
in Elmiger's casc i~

"l. The section strikes at real tranoaCulons
and not ”CLblU at shams: Feioral Cc
Taxation ve Jexbon (1957) 0 Cun. 07 U6
and 6 5 (ﬂooanouge Je's adop%iof o? thio view
in the loiser case [19668 H.Z.L.3e at p.589)
was apnroeved vy Herth P [1067] N .u.R. at

Pe179).

2, “he word ‘srrangement! in the scction is
apt to descrive scmething le°" than a binding
contract. It comprenends 'not only the initial
plan but also all the transactiors b which it
is carried into effect' (Clewton v. Comuissioner
of Taxation [1953] 4.C. 45C, 495). -

Je« The word 'purpose' relstes not to the
motives of *thie parties but to the end in wiew

The werd 'cifect! means the end acoxnplished,
The vwhole set of words denotes concerted action
to the end of witceing the incidence of income
tax or effecting relief from income %ax, (ibid
465).
Lo e purrose and effect iz ascertained
by exandining the overt scts wy vhich the arrange-
ment was implewented. I on thal oxavcination it
can be nreddcated that it was so implencntied so as
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to aller the incidence of or bring cbout relief (contd.)
from tax then it is within the section (ibid. 466
even 1f there were other purposes ao well, It is
enough if that was oiec of tine purposcs. (ibid. 467).

5e If it cannot be predicated that the
arrangement was implemented in that vmy so as to
alter the incidence of or bring about relief from
tax,; but it is capable of explanation by
reference to ordinary business or family dealing
without reccssarily being labelled as o mcans of
altering the incidencs of or reliel fran tax,
then it is not caught by the section (ibid. 466).

I would add tais, that the ccction is not concerned with
the motives of individuals. It is not concerned with their
desire to avoid tax, but only with the means which they
employ to do it. It affects every contract or arrangement
which has the purpose or effect of in any way altering the
incidence of income tax or reolieving any person from his
liability to pay it: (see North P. Elmiger case pp. 177,178).
As Turner J. has stated in the fhb.ijer case at p.187

"To bring; the arrangement witlhin the section
you must be able to predicate the arrangement -
by looking at the overt acts by which it was
implemented - that it was implemented in that
particular viey so as to relieve the taxpayer
from liability to pay income tax. If <this
cannot be predicated, but it must be acmowledged
that the transactions are capable of explanation
by reference to ordinary business or fmily
dealings without necessity of bein:; labelled
as a means of *971ev1ng the taxpsyer from
liability for tax, then the arrangesent will not
come vithin the section".

ﬁ" 9]

In Langin v. Comrdssioner of Inland Revenue (4th
February 1969, as yet unreported) Wilson J. has remarked :-

"It is not necessary, as was pointed out
by North P. in Zlmiger's case (at p. 178, citing
lon's case at p. 5.467) that tax avoidance
shuhll Lz the snle purpose o effect - the
section can still work if that was onz of the
purposes or effects. Nevertheless, as far
as ny researches go, it has not been held
sufficient to avoid the arrangement unless it
vas the predoainsnt purpose or effect”,

I do not agree -vith tne criferion that the relief from
liability to be taxed nust be the predominant purpose or
effect. I prefer nol 1o add adjectival currcossions to
the vords vzed in tho section of the Acht. As wos said

-

both in the Newton case and adopted by liorth P. in the
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Elmiger case, it is Lmaterial that the avoidance of tax wes

not the sole murnose or effect of the arrangement.,  The
section can still work if one of the purposcs or effects

was to avoid 1liability for tax. The section definitely

&}

says "so far a5 it has the purpose or effect”. This seems to
import that it nced not be the solic purposc.

This case has some resemblance to Cacil Pros, Pty. Ltd,

Ve Commissioner of Taxation of the Co

wooelth of Australia

(supra). Therc the taxpayer purchased some of its stock-in-~
trade from a family company at prices higher than those which
would have been charged to it by its usual suppliers, therety
allowing the family company to make a profit. The Comrissioner
of. Taxation disallowed portion of the compzny's claim for
deduction for stock purchases, and reduced its taxable
income by that-amount. It was held that the section did not
authorise the Commissioner to substitute a different price for
that actually paid. It was held upon the facts that there was
no contract, agreement or arrangement by which the taxpayer
company was a vparty falling vithin s.260, but semble s, 260
could not apply to defeat or reduce any deduction othervise
properly allowable under s.51 (equivalent to ¥.Z. s.111).
Menzies J. at 1p.4i2 remarked that the facts egain illustrate
that s.260 could nct be treated as giving tc the Commissioner
same power to wmodify, when its sole function was to destroy.
Considering the fects of this case, it seems to
me to be in an entirely different category to the numsrous
cases which lu.ve been before the New Zealand courts in regard
to family deel’nce. The question really at issuc to be
decided on the facts is vhether or not the transactions are
capable ol o lanation by reference to ordinary business
or cowncrcial declings, without necessarily bsing labclled
as a means oOf relicving the taxrayer frowm liability vithin
the arranpencnt. In the Cecil case the transaction was

capable of wxplanztion by reference to ordinarsy business
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dealings. The real question at issue was the cxtent of the (conzii

applicability of .51 (our s.111).

The scheme of the Bahamas company was initiated by the

Gulf Corporation, and in fact the Gulf Corporation insisted

on entering into the contracts through the mediun of the

Bahamas company, Pan-Eastern. There is no suggestion that the

Pan-Fastern contracts had the effect of altering the incidence

of income tax or relieving Gulf from any liability for tax.

The series of contracts had the purpose, and also had the

effect, of facilitating and obtaining increased profitability

to Gulf in its trade in fuel oil. It had the purpose of

avoiding repercussions in Gulf's trade with other purchasers

of refined products, and in its relations under the Gulf-

Shell contracts, It had the purpose and effect of avoiding

repercussions or difficulties to Buropa in its New Zealand

trade, both in regard to competition and in regard to

Government regulation of retail petrol prices. Probably

included in the purposes were the obtaining of facilities and

advantages in malters of overseas exchange. A further purpose

or eff'ect was the return to Buropa by indirect means of a

discount on its gasolinc purchases, a discount vhich could not

be obtained by direct mcens, owing to the refusal of Gulf,

and the similar refusal by other companies, to give direct

discounts either on crude or on the refined product, I do

not think that the vurpose of the arrangement in its initisal

stages was to avoid tax liability. In fact, it would be

contradictory to my conclusions that ths Furopa share of

Pan-Bastern's orofits must be deducted from the cost of

Europa's supplies in deciding expenditure deductible for

tax purposes, if I wcre to hold that the effect of the

contracts, apgreements and subsequent arranger:nts wzs to

obtain rclicf. If, on the other hand, it were held that

the direct profit or discount to Buropa is not exigihle

for tax uncer the proviuions of ss,110 and 111, it may well
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have to be further considered whether *inec scries of contracts

are not void as having the effect of relief [ros tax liability
under s.108 iaq the light of the effect of each contract.

Teking this view, I do not neced to consider ir Mahon's
further submissions that s.,108 is not applicable for the
reason that the income of the Pan-Eastern compocny was not
derived in licw Zesland, and Pan-Bastsrn is & non-resident
company, and not controlled in llew Zealand. I would, however,
express the tontative view that it is the income of Europa with
vhich the Comilssioner is concerned, and this income is texuble,
even if it is derived {rom overseas sources. I also do not
need to consider the further question of the effect of the
ennihilation of tre contracts if s.,1085 arplies. I think this
difficult question should remain to be ccasidered when it is
directly in point.

ASSOCTATSD 1.OTORISTS FRTROL CO. LID,

In furniriing retumms of income to the Commissioner for
the income years ending on the 3lst Warca 1960 to 1965
inclusive, A, M.P. declared its dividends from FPan~Hastern as
non-assessable income, and the Conmissioner assessed liability
for tax accordingly,

On the 20%h larcg: 1965 the Comnissicner inode an amended
assessment of tax in rcapzet of the income derived by AJN.P.
during the year ended 3lst larch 19€0, including therein
AdLP.'s shere of the Fui~Fastern income as vproprietary
income of AP, vursuant to s.138 of the 4ct. A.MLP, on the
7th April 1965 lodged an objection to this assessment, and
later to further asseszi:nts on this bas. .1 respect of the
years ending 31sl liarch 1961 to 1965 inclusive. I am told
that the extro lictility of A.li i to 31st iarch 1968, if
assesaents on the basis of proprietary incore ars upheld,
amounts to alinost $4.,000,000,

The nwin basis of A.1.P.'s objection i:. that at the

material tiwes Pan~Tlosntern vas not a vropcietary company within
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the meaning of 3.138 and s.2 of the Act. This involves in

the main a question of construction of various sections.

The term "proprietary company" is defined by s.138(1)

(a) as follows :=
"The term 'proprietary company’, in relation

to any incom: year, mesns a company which at

the end of that year is under the control of

not more than four persons®.

If Pan-Eastern is a proprietary company within this
definition AJM.P. is clcarly a "shareholder” (s.138(1)(b)) and
Pan-Eastern is an “ordinary proprietary company".

It is convenient at. this stage to quote s.138(1)(e),
(£), (g), (h) and (i), which it will be necessary to consider :-

"(e) The term 'non-assessable income'! means non-
assessable income as defined in section 2

of this Act; and includes non-assessable
proprietary inctme:

(£) The term 'residual taxable incoms', in relation
to any proprietary company and any income year,
means the amount by vhich the taxable income of
the company for that year (including taxable
proprietary income) exceeds the total amount of
the income tax ... payable by the company in
respect of income derived by it during that
year:

(Provided that, for the purposes of this
paragraph, the social security income tax
payable by the company shall be calculated as
if social security income tax were payable

by the company not only on incoume of the
company which is otherwise chargeable under
this Act vi.th social security income tax, but
2lso on the taxable proprietary income
derived by the company fram any other company
during that year:)

Provided alse that in the application of this
section to any shareholder that is a coroany
the rosioval texshle income of the proprietary
convany for any income year shall be deemed to
be the anount of the taxable income of the
proprietary company for that car:

(g) The term 'total incom=', in reicvion to any
projyrietary company snd any incosc year,
means - the totol amount of the residuval taxable
inccss and non-assesssible income of the
canpary for that year:

(h) The totel income derived in any income year
by a proprictary company shall ve deemed to
be incomc derived in that year froam the
comreny by the. churcholders of* the company,
In the cuse of eu ordinary proprietary
coupiny the total income sheall be deemed to
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T deriv:d bty the shareholders in the
proportions “hich the numbers cf shares
held Yy or on telslf of the sharchcolders
respectively bear to the total nusker of
sheres issued by the cowpany. In the case
of a ;rO“vietary company other than an ordinary
vroprietery company tre total incane shall be
deemed to te derived bty the shareholders in
proportions determined in such: manner as may
be prescritred by reguletions made under this
Act, or in asfault of any such regulations
or so far as they do not extend in such
proporticns as the Cormissioner thinks just
and reasonuble, having regard to the nature
and relative importance of the interests of
the sharesolders in the company:

(i) The term 'proprietary inccome', in relation to
any shareholder in any rvrorristory company and
any income year, means the income deemed under
this subcection to heve been derived by the
shareholder from the company in that year
in every case where that incame (together with
any otirer income deered under ihis section to
have been derived by that shereholder in that
year) is not less than cne-fourth of the total
income of the company for that year. The
proprietary income derived by a shareholder from
any vprorrietary coanpany in eny income year shall
be deemed to consist o assessable and non-
assessable income in the proportions in which
the total income of th:z company for that year
consizts of resicual taxable income and non-~
sscessable income"

This objection has icen fully and ably argued by

Mr Pethig for the otjector, and Mr Cain for the Commissioner.

Mr Pethig sutyits that Pan-Fastern is not a proprietary

company; for a shareholder to derive proprietary income the
proprietary co.piny must be one vhich is liavle for tax
under the proviszions of the New Zealand statute; and

in the context s.133 requires the term "proprietzry company"
to be limited to exclude companies not vwithin 5,166 of the

Act or derivin: income in New Zealand.

There are numerous cases in vhich it has been held thet

statutes passed by z logiclative Yody wre nrina facie
presumed to ap:ly conly to persons and objects uwithin the

Jurisdiction of the rariicular legislature, although

Fe

general vords are us-2d. In Colouhoun ve Hedlon 25 Q.E.D., 129
the question arcse vhetlher a right riven undsr the Income

Tax Act to deduct fra: the assesanent rremiurs raid for

Il

life insura:ce was o be limited to premiiis paid to
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registered English companies, and it was held that the

exemption did not extend to life insurances effected with a

New York company, although that company was carrying on business
in England znd had an office in London., In that case Lord Esher
makes the following observations on the principles of
construction :-

"Wow, supposing the words 'any insurance
company' stood alone, and there vaz nothing else
in the section to modify the view vhiich one
would take of their meaning, would it or would
it not be right to say that those words in an
English Act of Farliament would include all
foreign insurance companies, wheresoever they
might be? What is the rulc of construction
vhich ought to bte applied to such an enactment
standing alone? It seems to me that, unless
Parliament expressly declares othervise (in which
case, even if it should go beyond its rights, as
regards the comity of nations, the Courts of this
country must obey the enactment), the proper
construction to be put on general vords used in an
English Act of Parliament is_that Parliament was
dealing only with such persons or thinzs as are
within %ﬁ?’”eneral words and also “ithin its

proper Ju:iuu*Cu]On, and that we ought To assune
that Parligment (unless it expressly declares
othervise) when it uses gencral words is only
dealing with persons or things over vhich it has
properly jurisdiction. It has been argued that that
is only so when Parliament is regulating the person
or thing which is mentioned in the general words.,
But it seems to me that our Parliament ought not

to deal in any way, either by regulation or other-
vise, directly or indircctly, with any foreign
person or thing which is outside its jurisdiction,
and, unless, it does so in express terms so clear
that their mcaning is beyond doubt, the Courts ought
alvieys to construe general words as applying only

to persons or things vhich will ansver the
description, and wvhich are also vithin the
Jurisdiction of vparliament",

This principle of comstruction was quoted vith approval
by Sir Robert Stout C.J, in delivering the julmment of the
Court of Appeal in In re fhidams (1903) 25 Li.Z.L.R. 302,

By virtue of s.165 of the Act all : :.ome derived by
any person vho is resident in New Zealand at the time when
he derives that incowe shall be assessable for income tax
viiether it is derived from Hew Zealand or from elsewhere.
Under s.166(2) a can pany is dearsd to be resident in New
Zealand if it is (a) incorporated in New Zealand or (b) bas

its head office in iew Zealand., A.M.P. is both incorporated
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and has its head office in New Zealand. It is thcerefore (contd)
assessable for income tax on all income derived by it, whether
such income is derived from New Zealand or elsewhere, Pan-
Bastern is a company incorporated in the Bahamas and has its
head office in the Bahamas. Its income is not derived in
New Zealand. It is not a company resident in New Zealand.
It is not vithin the Hew Zealand jurisdiction.

By se2 of the Act "company", unless the context other-
wise requires, means any body corporate vhether incorporated
in New Zealand or elsewhere, But Mr Pethig submits, even so,
that a proprietary assessment pre-supposes (s.138) that the
proprietary company is a company resident in New Zealand;
that the context necessitates the meaning of company in this
section to be so restricted.

Ig;gzwgpipipp Pan-Eastern is a proprietary company. It
18 'a oompany, and it is controlled by not more thaﬁ f&ﬁr‘-
persons., "Person" includes a company. Pan-Eastern is con-
trolled by two persons (Propet and A.M,P.) but this cannot
decide the question in issue.

Mr Pethig submits that the terms used in s.138 are
appropriate only to dewr Zealand taxation provisions. In
54138(1) (i) "provrietiry income" in relation to any shareholders
in any proprictary company (here A.i.P,) means the income
deemed to have been derived by the shareholder from the
company, &nd is deemed to consist of assessable and non-—
assessable income in the proportion in which the total
incame of the Company Tor that year consists of residual
taxable income and non-assessable income.

"Asscssable income" (s.2) means incune of any kind
vhich is not exc.wicd from income tax other.ise than by way
of a special cxemption expressly authorized as such by the
Act. 1In other words, the cpecial exemption is one
recogiilsed in the Acts  The special exemption authorised

Ly the Act connot apply to Pan~Eastern, as I'an-Eastcrn is
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outside. the jurizdiction. Section 88, after enunciating
special classes of assessable income, enacts that the
assessable income of any person (vhich includes a company)
shall be deemed to include "income derived fron cny other
source whatsocver", Non-assessable income means "“(c)
Dividends derived from companies and exempt from income tax
under s5.86C of the Act". Section 86C(1l) exempts from income
tax dividends derived {rcui companies other than from companies
that are exenpt from income tax, FPan -Eastern is not a
company that is exempt from New Zealand income tax. Before
a company can be exempt from income tax it must be a company
that would, but for a special exemption in the Act, be subject

to taxation in New Zealand: (Lustralian utual Provident

Society Litd. ve Commissioner of Inland Revenue [1961] ¥.Z.L.R.

491 FuC.; [1962] H,Z.L.R. L49 P.C.). "Taxable income” is
defined "(a) in relation to ordinary income tax means the
residue of assessable income after deducting the amount of
all special exemptions to vhich the taxpayer is entitled in
respect of ordinary income tax". In my view this definition
is not apt in regard to & non-resident company. "Ordinary
income tax" must have referencs to liability for New Zealand
tax. "Assessable income" can have reference only to income
which is assessable under New Zealand law, that is, the income
arrived at after deducting the amount of all special
exemptions to which the texpayer is entitled in respect

of ordinary income tax under llew Zealand law.

Subsection (h) wizht he made applicable to an over-
seas proprietary company in regard to "total income", but
again T am fac.d with the reference to residusl taxable
income (incane subject, in my opinion, to the exigencies
of New Zealand tax law) anl "non-azssecsable income" (non-
assessable under "the Lct") in subs. (g). Subsection (£)
refers to the "taxable inconc! of the rroprictary company

and "the incone Lax" poyatle by the coupuny. In my opinion
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these references ars applicable only to a New Zealand company.

I agree that s.139 is not applicable to a proprietary
company not resident in New Zealand., Section 139 cannot be
applied to a proprietary company not resident in New Zealand
in the calculation of the taxable income of such company. It
has not taxable income in New Zealand. The Commissioner has
no Jjurisdiction over the proprietary company, although he
has jurisdiction in regard to the income derived therefrom
by a New Zealend resident.

I am primerily concerned with the income of AMP. in
its position as a sharcholder of Pan-Bastern. The matter for
consideration is whether A.M.P. is within the tax net in
relation to its share in Pan-Fastern's income, But before
one can determine the proprietary income of A.IML.P. derived
by A.M.P., from Pan-Eastern, one must be able to determine the
proportion in which the total income of Pean-Fastern consists
of residual texable income and non-assessable income. Pan-
Eastern has no residual texable income. It is not liable to
ordinary income tax as referred to in the definition of
taxable income (s.2) and the provisions in regard to
special exemptions (ibid) are again apt only to a New Zealand
taxpayer, a person chargeable with New Zealand land tax or
income tax.

The same considerations apply to the use of the
expressions "non-assessable income" in s.138(1)(e) “residual
taxable income", "taxable income of the canpany", “the

total amount of the income tax" in s.138(1)(f), "total

n t

income",; "residual taxable income" and ". _ a-assessable
income" in 5,13%3(1)(g).

While these are in a sense machinery sections, they
refer to matters which cennot be determined, and vhich in
my opinion the Comdusioner lacks Jjurisdiction to determine

41

in regard to th¢ income and the subdivision thereof of Pan-—

Bastern. Tt scems to me as a corollary that the Commissioner
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which might be exizible in the hands of L.:5,P, for proprietary
tax., These mutters lead me to the conclusion that it was not
the intention of the legislature in enacting s.138 that
"company" or "prorrietary compsny" as used therein should
include compenies other than those resident in ilew Zealand
under the provisions of s.165 and 5,166, and that the
legislature was intending s,.,138 to apply only to persons and
matters vithin its Jurisdiction, notwithstending the generality
of some of the expressions used.

If the matter is one of doubt, I consider I should
apply the special rules of construction which have been
recognised as an aid in interpreting tax legislation, A tax
act is to be construed in favour of the subject, but if the
taxpayer comes within the letter of the law he must be taxed,
however grzat the gpparent hardship.

4

"It is urged that in a taxins Act clear
words are nccessary in order fto tax the
subject, Too wide and fanciful =z construction
is often sousnht to be given to thalt mexim,
which does not mean that words are o be unduly
restricted agzainst the Crovn, or that there is
to be any ciscrimination zseinst the Crown
in those ictz, It simply mezns that in a taxing
Act one has to look merely at vhat is clearly
sajid, “hers is no room for any inteali:ent.
There is no ity about a tax. There is no

presumprion a3 to a tax. Ilothinz is to be
read in, notning is to bte implied. One can
only looir fairly at the languaze used",

per Rovlatt J.

LA iR -~
"1y Lords,
law vhich, ffocj

stressed, ¢t o o
It is tiiat the - e t
unless the nO] s of the t=dn- stotute

unesmhis Lou

noecesasoy”

this .’fi” Snculd on occasion
be re-zszerted and this such an occaesion'.

coictor of aXSS) Ve
rer Lord Sipond

"I cennol think tiat there can bte much
doubt as to the proper canons of construction
of this tuiing section. It is not a penal
rrovision; counsel are apt to uss A
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adjective 'penel'! in describing the harsh
consequences of a taxing provisicn, but if

the meaning ci’ tre provision is reasonably
clear, the Courts have no Jurisdiculon to
mitigate such harshness, On the other hand,

if the provision is reasonably capable of

tvo alternative meanings, the Court -4ll prefer
the meaning more favourable to the subject.

If the provision is so wanting in clarity

that no meaning is reasonatly clear, the Courts
will be unable to regard it as of any effect",

I.R. Commissioners v. Ross and Coulter (Bladnock
Distillery case) [1948] 1 411 E.R. 616, 625,
per Lord Thankerton.

Yr Pethig has also referred to s.26 of the Land and
Income Toax Amendment Act No. 2 1968, but in view of the
provisions of subs. 9 thereof I do not think I am permitted
to pray this section in aid in construing the provisions of
the principal Act. I am relieved that it now clarifies the
future position.

The principle that the provisions of a later Act
cannot be taken into account in construingz a provision
of an earlier Act, except in a limited class of case
(obscurity, ambiguity or capability of more than one
interpretation in the earlier Act) is stated by Lord Reid

in Kirkness v. Joki fudson & Co. Ltd. [1955] 2 411 E(R.

345 at p. 365 referring to the earlier decision of Ormond

Investment Co. v. Betts [1928] A.C. 143 and in particular to

the speech by Lord Atkinson at p.l6h :-

"This decision of this House appears to
me to afford conclusive rnd binding
authority for the proposition that, in
construing a provision of an earlier Act,
the provisions of a later Act cannot be taken
into account cxcert in a limited class of
casc, and that that rule applies althourh
the later Act contains a provision that it
is to be read as ore vith the earlier Act.

Of course, that does not apply vherc.-tic
Tater Act smends the éarlicr Lct or purports
to declure its mecning: in such coses the
later isct operates directly by its oom force.
But, vhere the rrovisions of the later dect =
could only cperate indircclly as =n aid to
the construction of woris in the earlier Act,
those provisions can only be used for that
prpose 1f certain conditions apply to the
earlier Act \lion 1t is oonnidered by itself™,
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Llthough I taink there is the necessary obscurity
in regard to s.138 of the principal Act, and it may be
capable of more than ons interpretation, I am directed by
subs, 9 of 5,26 of the 1968 imendment Act in construing the
principal Act to disregerd the earlier subsections of Se26.
I have therefore put it aside.
Therc is another aifficulty. In making the amended
assessments for income tax of Europa for the same years
with which I am at present concerned, in regard to AJM.P.
assessments, the Camrissioner has disallowed as a deduction
the amount of Buropa's expenditure for gasoline, equivalent
to the discount payable to Pan-Bastern on Europa's gasoline
purchases. This has been disallowed as not being expenditure
exclusively incurred in the production of Europa's assessable
income (s,111). I have upheld these assessments. If A.M.P.
is not assessable to proprietary income tax on its share
of Pan-Eastern profits, the discount received by Europa
through Pan-Fastern chain has reduced its expenditure on
gasoline purchased., This discount from expenditure equals
the whole of the A,i.P. income. I have held this to be the
position. If, on the other hand, A.liF. is liable for
proprietary tax, Europa's alternate returm by way of
discount on its expenditure is rcduced by the amount of the
proprietary tax payable by AP, In my opinion the
Commissioner cannot have two bites at this luscious cherry.
The same position applies if the provortion of
Furopa's expenditure rust be disallowed under the provisions
of 5,108 of the Act. Then, in ry view, s,141 would apply.
AL P, and Buropa consist substantially of the same share-
holders, or are under the control of the samc persons.
The Commissioner mey treat the companies as though they
were a single conpany, and asscess them jointly, The
Commissioner, it seems to me, has already in éffect done this;

by his reduction in allowsalle cxpenditure of Europa by an
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amount equivalent to the profits obtained through Pan-Eastern
and A.M.P.

If L.i.P, is liable for proprigtary tax it seems to
me the same fund is being taxed twice, as income of A.M.F.
received through its sharcholding in Pan-Zastern, and as
additional income of Buropa through the disallowance of
portion of the expenditure incurred in the purchase of
gasoline for its trading operations, such disallowance being
egquated vith the profit return through Pen-Eastern end A M.P.
as equivelent to a discount on the posted cost price of such
gasoline.

In my opinion the Commissioner had sn election. There
was a cholce between two alternatives, In deciding to dis-
allow portion of Europa's expenditure either under s.1ll or
5.108 he necessarily excluded the taxation of the same sum in
the hands of A.M,P. Furthermore, A.M.P. distributed these
funds to its shareholder Europa by way of dividend., The
Commissioner pursued one of two courses open to him

(Spencer-Rower & Turner on Bstoppel 2nd Bdit, 312, 313). The

Conmissioner has in the first place founded, and still founds,
his case on Zuropa's liability. It seems to me in fairness
to the associated companies he must make his choice,

I therefore answer the question posed in the Europa
Case Stated para. 23 in the negative, and the question posed
in the A.lM.P, Case Stated in the affirmativc., No argument
has been addressed to me in relation to the quantuan of the
assessments, the calculations therein or the figures on
vhich the assessuents are taseds Therefore I have not
discussed thesc matters, and any issues of such nature, if
neccssary, are roserveds

The hcaring of the cases has occupied seventecn days.
I am greatly indcihted to all counsel enzarcd. A great
nunber of subsidiary -questions of fact have been discussed.

I have considered all thc sultmissions, but I have considered
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it preferable not to encuuber my judgment with too many
matters of detail which might result in somewhat clouding
the broader considerations. I am prepared to hear counsel

on the question of costs.

Solicitors for Objcctors:

Morison, Taylor & Co., WEILINGTON.

Solicitors for Respondent:

Crown Lew Office, WELLINGTON,

S5t



10

15

20

Suprere Court
Lo,
Formal Judgrers
8 Nay 196%

JUDGMENT OF THE SUPRIME COURT

Before the Honourable Mr Justice McGregor

8th day of Nay 1969

UPON READING the Case Stated by the abovenamed Hespondent herein

dated the 23rd day of November 1967 AND UPON HEARING Mr P.T, Mahon

and Mr R,F. Pethig of Counsel for the abovenamed Objector and
Mr J,C, White Q.C,, Mr I,L,M, Richardson and Mr G, Cain of Counsel

on behalf of the abovenamed Respcndent THIS COURT MHEREBY ORDERS

that the questions for determination by this Court namely whether the
Respondent acted incorrectly in meking the assecsments in respect of
the income for the years ended on the 31st day of March 1961, 1662
and 1963 referred to in Paragraph 9 of the said Case Stated and in
respect of income for the years ended on the 31st day of Msrch 1960
and 1964 referred to in Paragraph 11 of the said Case Stated and

in making the assesgsment in respect of the income for the year ended
on the 31st day of March 1965 referred to in Paragraph 11 of the said
Case Stated, be answered in the affirmative and this Court HEREBY

FURTHER ORDERS +that the amended assessments and assessment be and

the same are hereby severally cancelled AND THAT the question of

costs be reserved,

By the Court,

T.J. SHABKEY

REGISTHAR
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IN THE COURY 0 APPEAL OF NEW ZEALAND NO. C.A.33/69

BETWEL.,,  THE COMMISSIONL . OF
INLAND REVENUE

Appellant

AND ASSOCIATED MOTORISTS
PETIOL COMPANY LINITED
a Wellington holding
company

Respondent

NOTICE OF MOTION ON APPEAL

TAXE NOTICE that this Honourable Court will be moved by Counsel
for the abovenamed Appellant on Monday the 25th iugust 1969 at
10 o'clock in the forenoon or so soon thereafter as Counsel can
be heard on appeal from the whole of the judgment of the Supreme
Court delivered by the Honourable Mr Justice McGregor at
Wellington on the 8th day of May 1369 on a case stated under
section 32 of the Lend and Income Tax Act 1954 wherein the

Respondent was Objector UPON THE GROUND that such judgment is

erroneous in fact and in law.

DATED at Wellington this 26th day of June, 1969,

G. CAIN
Solicitor for Appellant

TO:
The Registrar of the Court of Appeal of New Zealand
The Registrar of the Supreme Court of New Zealand at Vellington

The Respondent
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An appeal from the judgment of licGregor J.
on a case stated pursusnt to s.32 of the Land and
Income Tax Act 1954 as a result of objections
lodmed by ‘ssociated l.otorists Petrol Company
Limited to assessments of income tax in respect
of the yecrs endin: 21 liarch 1960 to 31 Kurch
1965 inclusive.

This case 1is closely linkad with Turops 0il

(N.7.) Iimited v Cornmissioner of Inland Revenue

where the f<cts are rrcorled in debtail. It is
therefore unnecessary for me 0 cover again =8
great deal! of the background referred to in thaot
case.

Asscciated lotorists Ietrol Compeny Limited
(which for convenicuce of reference I will refer
to as A.NLF,) is a private linited liability
company incorporated in New Zealand and having
its recistered office at Jellinston. It operates
as a holdin; company its shares at all material
times being wholly o.med by Turopa 0il (07...)
Limited. In 1956 Yuropa reached an g recuent
for a long term surply contract with the Gulf Cil
Corporztion of imexrica. one of the terrs of which
wres that a company te be known as lan-Ilastern
Tefining Cerrany Iimited wis to be forred in the
Barroma Islands with a capital of L£100.000.

divided nto 100 CCO 71 shzrarn  of which 50.000
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shares were to be subscribed for by three persons
on behzll of Culf and the reraining 50,000 shares

were to be subscribed for bty three persons on
behalf of Europ:z. This company wos duly
incornorated on the terms Jjust referred to and at
tre relevzant time half the shzres were held by
AP, and the remzinin~ ralf by I'ropet Timited.
a subsidiary of Gulf Cil Corporation.

In the years in question. very larie profits

~
Ea

"rom a processing contract

s

were made by Tan-IT:astern

-+

made between Gul’ 223 Tan-Tastern. the broad terns

L 4

t Ton-Z-stern was entitled to

[

of which wore th
share in the refiner's calculated margin on the
quantity of crule oil reguired to supply Turopa's
recvircments of casoline It is common ground
that Fan-zZastern hrein; an overseas corporation
earning profits atroad is in no way subject to the
revenue laws of Xew _enlond. levertheless the
Commissioner. havinz investiated the
circumstances surroundin; the formaztion of Tan-
Eastern, reached the cornclusion that lan-Iastern
is a proprietary corrany within the meaning of

s 138 of the ITanil ard Income Tax ‘ct 1294 with the
result that A.L.T's hgll stzre in the rrofits o,
Pen-sustern corstituted vrovrietsry incore derived
by 4.0 in eack of the wesors In question and
accorcincly these rrofits were sublect to income

2 v Ty ] oo Yo MV N N NP
tax 1in ew Zesl-nd In the Court below l'cliresor

b s oyt + Y TN -~ o Yoo DA e S ~ A
J. regected the centzntion of tre Commicszicner and

accordingly he. . thet the Clommissioner h-d acted

incorroctly in zowins tre 2mended assessrents in

2ner of the yoors in cuestion. The Jonmmissioner
now &vrpeals from thst Jud-ment.

wr Coain, wro cryued the.case for the

3
TN @
Teul
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(continued
Commissioner. submitted that the appeal involwved
a consideration of two principal guestions: (1)
whether 'an-Eastern 1s a proprietary company as
defined in s.13%8, and (ii) whether .. .F derived
prroprietary income from Pan-Lastern w~ithin the
meaning of s 138. He submitted that T“oth these
guestions should be answered in the affirnative
In developing his argument Ir Cain subnitted
that lVcGregor J. had found that Fan-Lasterr was
a proprietary company but that A..P. hzd not

derived nropriclary income from Far-Zastern

%

N

within the meaning of s.1%8. Vr Tethig, for
A.V..P. on the other hand, submitted that both
these gquestions had been answered by the lenrned
Judze in the Court below in favour of AP, I
think I should say at the outset that I am not
setisfied that 'r Cain 1s right in his submission
th~t LcGreror J. did hold that Tan-Fastern wns a
proprietsry company It is true thaet in an ezrly
rossare in his jud-ment he did say "In my orinion
Tan-rastern Is 2 rroprietsry comrany” but as I
re=2d his jud~rent I think he meant no more at this
stage than that as a matter of definition Tan-
Esstern could fall within the meaning =2ttrituted
to the term "proprietvary comrany” in s.128 for
his Tinal conclusion was expressed n these

terns:

in enacting s5.1%3 thav "company” or

| P Sy N e
proprietary company'” as used therein should

,.
=3
@)
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in Yew Zealund under the yrovisclons of 2,160
. 3 flot gy A AT e s b T
and 5,106 ~nd thalt the legiclature was

interling s 1728 to oiply orly Lo peorsons nnd
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matters rithin its jurisdictlon, notwith-
standing the generality of some of the
expressions used."”

However this may be, the question whether Fan-

zastern is or is not a proprieb=ry company is a

question of law deprendent wholly on the true

interpretation of s5.1%8 resd in the light of the
various definitions contained in s 2 &ni
accordingly it now falls to this Court to determine
the guestion,

Cection 138 is a very lon: and complicated
provision, the full terws of which I do not think
it is mecesszry to record The scheme of the
section arpecars to be as follows:

(1) (a) The term "proprietary company" in rclation
to any income year nceuns a company which at the
end of that year is under the conirol of not
more than four persons.

(b) The term "sharcholder" in relation to any

company and any incore year mesans a person By

©

whor or on whose behalf shares in the comrany
are held zt the end of that yerr.

(¢) The term "detenbure holder" in relation to

H

any company and any i=ncome ysar mesns 4 person

¥ wnhorm or on whose rtehwlf dehentures issued by

tc company (bein;: debentures of the '.ind

referred o in sectlon 142 of £t 3s Lct) arc

7oAy - —n R - - Ky 4+ ~ - 1
¢, Tre term "ordinzr-y proprictary corpany

~ NP N S v sy e PR P VPP B LN
meons & rrosrievory consany, the ilssueld cupital
. 1. P S N - Pl o TN - A
of wrich consiste wholly of oridinary shurces

ST, N Fa) g e e ) LI ce - B .
coen of rhileh has thne same neminal value ond 1o

R | . B oy . R [N s -
ood oup Lo the sarme estont as and rornks in all
-

e B ey Y R A . - P T TN 5 o e
rosyects ojaally with cvery obthe shure, ond

i - ~ . N Ve e 1~ e A
ia not o a cewmrany trhat mao doanoed
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debentures of the kind referredl to in section
142

(e) The tern "non-assessable inzcome
assessable income az 4o
this .ict and includes non-zssessatle proprietsary
income.

(f) The terr "residual taxable income" in
relation to cny proprietar; company and any
incomc year means the amount by wiich the
taxsble income of thie comrany for that year
(includin: taxatle proprietary income) exceeds

N

-the total arount ol the incomes tax puayable by

O
@)

the company in respect of income derived by it
during that yezar There is however. a
proviso to paracravh (f) that in the arplicaticn

of this section to any sharerolder thzat is a

company the residual taxable income of the

9}
{
[
—

proprietary covrany for any incore yeov
be deemed to te the amount of the toxabnle income
of the vrorrietary comrany for trat year.

(¢) The ter» "total incore". in relation to =zny
proprietary comrany anl any income year means
the total amount of the resicual taxsatle income

and non-assess.tle income of the compzny for

v

. ~r e E PR - - 1N 2 -
yoar by a prcerrietzry comrany shall be decmed
Lo be Incore lJerived in tazt yewr Trowm tie

¥

comrany by ko gsrorctolders of the cormrany
N J L

an ordinory uwronrietary company

the total income shall be Zdecued to be

derived by the charerolders in the proyortions

to the total nurber of shares issued v “re
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company - In the cuse of a proprietary
company other than an ordinary proprietary
conpany the total income shall be deemed to

be derivad Tty the zhareholders '‘n such manner
as may be prescribed by reculations made
under this /Act or in default of any such
reculations or so far as they do not extend
in such proportions as the Comnissioner thinhs
just and recsonable hzvin- re-ard to the

noature and relaotive inmmortonce of the interests

"'1

of the shareholders in the company.-
(i) The term "propriebtary income", in relation
to any shareholder in any proprietary corrany
and aany income rear, mezns the income deezed
under this subsection to have been derived by
the shareholler from the company in that year
in every case where that income (together with
any other income deemed under this scction to
have been derived by that srarehclder in that
year) is not less than one-fourth of the total
income of the corrany for that year The
proprictary income Zerived by a shareholder
from any proprietvary cowrany In any income year
stnl1l be deemcd Lo cornsist of agssessable znd
non-assesstble income in thre provortions n

which the total income of the company for that

year consists of residuczl trxetle income =nd

(2) The proprietory incomos derived by any shar -
holder in cny inccme yenr shall be deered to be

assessable income or (us the vase may reauire),

%]

non=-sssescnble income for tuat yenr and, sthere &
proprietory ao0sess: cnt 15 nude, snull be ircluded
in that asscoorent accordingly. The oridinary

incorme tow payable for osny year by anv sharc’olior
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shall be either -
(a) The ordinary income tex assessed for that yesr

in a proprietary assessment made on the share-

holder, after -

(i) Making the deduction provided for by
paragraph (c¢) of subsection (3) of this
section; and

(ii) VWhere the shareholder is a company that
is not resident in New Zealand. allowing
a rebate of a sum equal to five per cent
of the amount of any taxable proprietary
income included in that assessment; or

(b) The ordinary income tax assessed for that year
in a non—proprietzr& assessment made on the
shareholder -
whichever amount of ordinary income ta2x is the
greater. and the shareholder shall be assessable
and liable for ordinary income tax accordingly
(3) The following provisions shall apply with
respect to every proprietary assessment made under
this section in respect of income derived by any
shareholder durins z2ny income year:

a

Y
e

No portion of any loss incurred by any tax-
payer (being a loss of the kind referred to
in section 137 of this Act) shall be deducted
from or set off against his proprietary
income:

(b) 411 deductions from the assessatle incore by
way of special exerption shall to the extent
of the portion of the.asseSSHble income that
is not propriet-ry income., be made from that
portion und the balznce (if nuy) shall be
deducted from the sssessable rrvprictary

income:
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Income Mo “ct 1054 was crocted But it requires
to be noticed thaot in tre following year the score
of 5.158 wos liwited to czcoces where the Terson

soucht to be

ct

cwel WuUs o a comreny. Thug
individusl texrsoyers 2re no lonser csught by the
rrovisicuas of s.178. Rather unTortunately, so it
arpcetrs to me, the draftsrman did rnot corsider it
necessary to recast the orovisions of s5.128 to reetl
the new position. In result sowme of the prcvisions
of 5.178 st?ll refer to matters releting to assess-
ments mrde in respect of individual shercrholders;
see particulzrly varz rarh (£f) and s.s.(3). Never-

+

theless 1t was not contended by Yr Cain that the
amtit of the scction has been widened by uamendments

nade in subsecuent yours

It is common ground thet the precent case is
the Mirst occzsion where the Comnmissioner has
atterpted to z-rly s.1727 to on overseas comriny

1 1T

wrnich derives its rcome outside Ter Zealand.
Nevertheless Ir Cain  in a carelul and detalled
argunent, suritiel thot tiere wss rno rcuscen why
the section s'.culd not ap ly to Tearn-Iastern even
althcugl that cemrary derives itec incore frem a
source outside Tlew Zealand. e yointed to the
fact that s.128(a) spoke of "a company'" ond
sccordingly when revard is had to the definition
cort~ined in 3,2 ol the et it w5 Ivmoterial thot
Tan-Znastern wuas incoryorwted in the Tnhara Iolands.
It ic quite Hrue that the definition ‘n 4.2 delines
"o cormpany" to mean "ery bodr corrorate wlether
incorporated in Ner Jexland or elscewhere". unless
the contewt othe: v ae veculres, bub, Jhen revard is
had te Lthe previgions of ss 145 and 165, it is

arrirent thet the reovenue pultdtorities Tn Mew Jenlornd

for mary yenrs hase asserted thelr risht to levy
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income tax on overseczs companies which carry on

business in MNew Zealand. Therefore, the dcfinition

of "ccmpany' necessarily required to be erpressed

in terms which would embrace such companies. liore-

over,

it is to be noticed trat the sare definition

of "comrary" appeared in the Land and Income Tax

Zet 19232 long before the conception of a

1A

"proprietiry company" wzsz introduced. Cections

165 and 166 rezd thus:

"165.

166.

(1) ©Subject to trhe provisions of this Act,
all income derived by <ny pcrson who 1is
resident in New Zealand at the time when hec
derives that income shall be assessable for
income tax, whether.it is Jderived from New
Zealand or from elsewhere.

(2) ©Subject to the provisions of this ict,
all income derived from New Jezland sh:zll be
assessable for income tox. whether the person
deriving that income is resident in New
Zeal»nd or elsevherec.

(%) Subject to the rrovisions of this ict,
no income wlich is neither derived from New
Zealand nor derived by a person trlen resident
in Yew Zezland shall Le assessahle for income
tax.

(1) A person other than 2 comiany shzll be
deemed to be resident in New JZesland Jithin
the meaning of this Iort of this act if his home
ig in Wew Zezland,

(2) Zubject to subs~action (2) of sectlion 148
of this ‘¢t (which relates to bankine componies),

a company shall be decmed fto b resident in llew
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(b) Tzs its head office in Yew Zealand

(3) For the purposes of this fct, the hend

office of a company means the centre of its

cdministrative muna~enent.”
“r Pethic invited the Court to pay particular
attention to the provision contained in s 165(3)
which makes it cle=r that, subject to any speciul
provision to the contrary. no income which is
neither derived from New Zealand nor derivoed by a
person resident in New Zealand, shall be assessable
for income tax.

Now the principle for the construction of
statutes, where general words are used, is well
estarlished. The leadin; IEZnglish case is Colouhoun
v. deddon (1890) 25 7;.B.D.129. where Lord Esher said
(p.134-135):

"Now, supposing the words 'uny insurance comrany!
stood ~2lone, and there were nothing else in the
section to modify the view which one would toke
of the'r rmesnins would it or would it not be
right to s=y th:l these words in an “n-lish ‘¢t
of Torlinment would inc¢lude 2ll foreisn insurance
compraries, wheresoever they might be? Jhat is
the rule of construction woich ousht to e
arrlicd to such an enactrent stonding alone?

It seems to me that, unless parliecient expressly
Geclrres othernise, in wihich case, even 0 it
should go heyon? ‘ts rircits an regssrds the conily
of niations the Courts of this countr-y mast obhey
the enzciment, the rrovor conciructlion to te put

on genertl words veed in an Insligh Act o

Farliement 15 th:t nosveliarent wis dealing only
vith saech versona o or thinso s oare Mithin the
N -

reneral vorls and sloo within ite vrorver

Juriadictions and thst we oneht to sssume that
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parliament (unless it expressly declires other-
wisce) when it uses gfeneral words is only deal’ n:o
with persons or things over which it has properly
Jurisdiction.”

The princirle lsid down by Lord Esher in this case
1 J

was zdopted by tiis Court in In re ‘Sans (1905) 25

N.Z2.1..2. C.~.3%302 %10. But Lr Cain =2rrusd thnat

while this principle of construction would
uncdoubtndly stand i the wey of ary attempt ‘teing

nzde by the Ner Ze=lzsnd recvenue nuthoritics to extr-ct
income tax from oversess companies which derive treir
incomec outside Vew Jenland s5.1%8 did not ~ttempt to
achicve thet result., for, in his surmissiorn, 1t is
aimed at sharcholders in a proprict 1y corruny and
not at the comrany itsell, Accoradingly, in his
subrission, as ANLP  is a New Jealand sharcholéer

in Tan-rastern, there is no reason 2t =ll vhy it
should not be called uron to pay rropriet ry incone
tax under s.172%2, superficially, this may sound a
tenatle zr~ument but, in =y opininn 1t is oren to
the ovjection that »is arsurent overlooks *thz fuct
trzt the terr "sharcholder" is nlco = delined ternm
and menns &nd Includes uny wember of a corpany r
then the term "company" rererred to in s 1727(1)(=)

includés an ovr rsens cornory noh itnold

New Ze~l1and inccze tox. then 1t secers teo

™
(@}
)
g
)
)
[
pob}
: -
8]
]
3
<4

el

requires thet the Lern "starcholder" srouvld Lo given
4 ey e P [ B R YT - 3

the ¢ome sgide 7 2zning ool zccordirgiy s.178 woulsd

as ¢ matber o ce2finitien. aprly 2lits to mooh thre

shargholders irn rtan-=astern, nanely, rroret Timited
v . PR FalN ~ - et e et
and LLVMLTP. Vr Cain, of ccourse, wzde no subaission
et 501%8 had cry anrlicabtion so fo» ace " oarvet

timited 15 concorned "o se to hold rould be culte

- - S~ 3 o _ 7N R T
contvary to the provisions of s.165(7%0 T think
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essentially a Wew ZJealand provision. Then. s 139
contains a special provision entitling the
Cormissiconer to disallow excessive remuneration
paid by 2 proprietury company to a shareholder,
direcctor or relative "in culculating the aszessable

income" of the proprietary company. Finally,

$.140 makes provision for teaporzry relief in the

1
4

case of proprictary comrunies establishing new
industries in Wew Zealend. Neither of these
sections c2n have any applicabfion to a progrietary
company not resilent in MNew Zealand.

In mny opinion then 1t mwust be accepted that
5.1%8 does not aprly to Fen-Festern and accorlingly
the whole bhasis for the acsessrents issued ©y the
Commissioner "alls down Por thes2 reasons 1 am
of opinion that the Jjudiment in the Ccurt below 1is
ri-ht and thst this arpeal should be dismicsed.

The membecrs of the Court beins unanimously of

thet opinion the arrezl accordingly is dicmissoed,

The guesticn of costs is reserved.

-

21
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REASONS FOR JUDGMENT OF

TURNER AND McCARTHY J.J.

This is an appeal from a judgment of McGregor
J. given at Wellington on May 8th last, in which he
held against the Commissioner on his reassessment of
respondent company for income tax as on proprietary
income derived by Pan Eastern Refining Co. Ltd., a
company domiciled and resident in the Bahama Islands,
in which respondent owned one half of the shareholding.
The case turns on the same set of facts as were

before this Court. in Europa 0il (N.Z.) Limited v.

Commissioner of Inland Revenue, in which we have

just given judgment. We do not find it necessary
therefore in this case to restate the narrative
which formed the factual foundation of our jJjudgments
in the earlier one.

Pan Eastern Refining Co. Ltd. (to which company
we shall in this judgment refer as "Pan Eastern")
was a company specially incorporated in the Bahama
Islands for the purposes which appear in the
judgments in the earlier case. It had a capital of
£100,000 divided into 100,000 ordinary shares of £1
each, of which 50,000 were held by respondent company
and the other 50,000 by Propet Co. Ltd., a subsidiary
of Gulf 0il Corpcration. Propet Co. was incorporated
and registered alroad and has never resided in New
Zealand, or derived income from this country. By
the processes referred to in the earlier judgments

Pan Eastern rapidly acquired very substantial profits.
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Indeed it would appear that in the five years March
31st 1961 to March 31st 1965 inclusive this company
derived profits of something like £1 million per
year from the notional operations which (on paper)
1t conducted. It is the contention of the
Commigsioner in this case that because respondent
company holds half of the shares in Pan Eastern, and
because the latter is a company under the control of
not more than four persons, Pan Eastern is a
proprietary company for the purposes of Section 138
of the ‘Land and Income Tax Act 1954, and that a
share of its income proportionate to the shareholding
of respondent company is, notwithstanding that Par
Eastern is regident in the Bahamas and has never
derived income from New Zealand, taxable as in the
hands of Associated lMotorists as proprietary income,
whether it is brought to New Zealand or not, and
whether it comes into the hands of respondent company
or not,
McGregor J. rejected this contention, and the
Commissioner appeals before us accordingly.
The matter appears to be one of the construction
of the statute. The provision under which the
Commissioner makes his reassessment is section 138(1)

of the Land and Income Tax Act 1954, This 1s in the

following terms:

"The following provisions shall apply for the

purposes of this section, namely:

(a) The term “"proprietary company", in relation
to any lncome year, means a comnpany which
at the end of that year 1s under the

control of not more than four persons, or
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a company which at the end of that year

is being or has been wound up and was at
the commencement of the winding up under
the control of not more than four persons.
For the purposes of this paragraph all

the members of any partnership shall be
deemed to be one person and all the
persons interested in the estate of any
deceased person (whether as trustees or as
beneficiaries) shall be deemed to be one
person: _
The term "shareholder", in relation to any
company and any lncome year, means a person
by whom or on whose behalf shares in the
company are held at the end of that year
or, as the case may be, at the date of the
final gdistribution .of the assets of the
compahy during that year; and includes a
debenture holder:

The term "debenture holder", in relation to
any company and any incom¢ year, meahs a
person by whom or on whose behalf
debentures issued by the company (being
debentures of the kind referred to in
section 142 of this Act) are held at the
end of that year or, as the case may be,
at the date of the final distribution of
the assets of the company during that year:
The term "ordinary proprietary company"
means a proprietary company the issued
capital of which consists wholly of
ordinary shares each of whnich has the same

nominel value and is paid up to the same

‘extend as and ranks in all respects equally

with every other share, and which is not a
comparny; that has issued debentures of the
kind referred to in section 142 of this
Act:

The term "non-assessable income" means non-
assessable income as defined in section 2
of this Act; and includes non-assegsable

proprietary income:
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The term "residual taxable income', in
relation to any proprietary company and
any income year, means the amount by
which the taxable income of the company
for that year (including taxable
proprietary income) exceeds the total
amount of the income tax ... payable

by the company in respect of income
derived by 1t during that year:

Provided that, for the purposes of
this paragraph, the social security
income tax payable by the company shall
be calculated ag if socilal security
income tax were payadsle by the company
not only on income of the company which
is otherwlise chargeable under this Act
with social security income tax, but
also on the taxable proprietary income
derived by the company from ahy other
company during that year:

Provided also that in the application
of this section to any shareholder that is
a company the residual taxable income of
the proprietary company for any income
year shall be deemed to be the amount of
the taxable income of the proprietary
company for that year:

The term "total income", in relation to
any proprietary company and any l1lncome
year, means the total amount of the
residual taxable income and non-assessable
income of the company for that year:

The total income derived in any income
year by a proprietary company shall be
deemed to be income derlved in that year
from the company by the shareholders of
the company. In the case of an ordinary
proprietary company the total income shall
be deemed to be derived by the shareholders
in the proportions which the numbers of
shares held by or on behalf of the share-
holders respectively bear to the total
number of shareg issued by the company
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In the case of a proprietary company other
than an ordinary proprietary company the
total income shall be deemed to be derived
by the shareholders in proportions
determined in such manner as may be
prescribed by regulations made under this
Act, or in default of any such regulations
or so far as they do not extend, in such
proportions as the Commissioner thinks
just and reasonable, having regard to the
nature and relative importance of the
interests of the shareholders in the
company :
The term "proprietary income", in relation
to any shareholder 1r any proprietary
company and any income year, means the
income deemed under this subsection to
have been derived by the shareholder from
the company in that year in every case where
that income (together with any other income
deemed under this section to have been
derived by that shareholder in that year)
is not less than one-fourth of the total
income of the company for that year. The
proprietary income derived by a shareholder
from any proprietary company in any lncome
year shall be deemed to consist of
assessable and non-assessable income in
the proportions in which the total income
of the company for that year consists of
residual taxable income and non-assessable
income:
The term "proprietary assessment", in
relation to any taxpayer and any income
year, means an assessment which includes,
in addition to any other income, the whole
of the proprietary income derived by the
taxpayer in that year:
The term "non-proprietary assessment", in
relation to any taxpayer and any income
year, meang an assessment which does not
include any of the proprietary incone
which the taxpayer has derived in that year:
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Where pursuant to section 141 of this Act
the Commissioner treats as a single
company two or more companies any one or
more of which holds shares in another
company, the companies so treated as a
single company shall be deemed to be one
shareholder of that other company, and,
for the purpose of paragraph (a) of this
subsection, to be one person:
Where two or more companies (in this
paragraph referred to as the holding
companies) which are under the control of
the same persons hold such shares or
debentures in any other company that if
the holding companies were a single company
the other company would be a proprietary
company from which that single company
would derive proprietary income, the other
company shall be deemed to be a proprietary
company and the income derived therefrom by
the holding companies shall be deemed to be
proprietary income of the holding companies:
Where a proprietary company derives
proprietary income, either directly or
through any intermediate proprietary
company or companies, from another
proprietary company, and that other
proprietary company also derives
proprietary income from the proprietary
company first mentioned, whether directly
or through any intermediate proprietary
company or companies, the Commisgioner
may, hotwithstanding anything in paragrapn
(g) of this subsection, exclude from the
total income of any of the proprietary
companies concerned such portion of the
proprietary income derived by that company
as he determines and may allocate to the
shareholders of that company such portion
of the total lncome derived by that company
as he thinks just and reasonable, having
regard to the nature and relative
importance of the interests of the share-
holders in that company-"
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It will be seen (the question which was put to
us as crucial being for the moment placed on one side)

that where in New Zealand a company is under the control

of not more than four persons, it is a '"proprietary
company". Where any particular shareholder holds at
least one fourth of the shareholding a part of the
income derived by the company proportionate to the
shareholding of that shareholder is "proprietary
income'", and, subject to adjustments for income tax
paid by the company and other matters included in the
section, the general effect of the provision 1s that
such proprietary income ls deemed to be derived by
the shareholder, and is taxable accordingly, although
in fact such shareholder may never derive or receive
the income actually, and although it may remain in
the hands of the company by which it was actually
derived.

It may perhaps be noticed here that at the time
when the legislation was originally passed, it
applied to all shareholders whether real or artificial
persons; since then 1t has been restricted so as to
apply only to shareholder-companies; but nothing in
the present case turns on this amendment to the
original provisions.

The above being indisgputably the effect of the
legislation where the two companies - "proprietary"
company and shareholder company - are both New
Zealand companies, the guestion crucial to the decision
in the present case is: Is this legislation applicable
to the case where, the shareholder company being
resident in New Zealand, the company which 1t 1is

sought to deem a "proprietary'" company is lncorporated
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outside New Zealand, resident outside New Zealand,
and has never derived income from New Zealand?
Counsel for the Commissioner contended before
McGregor J., and before us, that the legislation was
wide enough to catch such a case. To the opposite
effect Mr Mahon and Mr Pethig argued that the
legislation was plainly designed to catch only the
case where the "proprietary" company was within the
jurigdiction, either by virtue of residence in New
Zealand, or through deriving income from New Zealand.
Ag we have indicated, the matter resolves itself
into one purely of construction. The provisions are,
so we are informed by Counsel, without useful parallel
in other Jurisdictions, and we are therefore
required to walk in untrodden territory. The
provisions first appeared in New Zealand in section
23 of the Land and Income Tax Amendment Act 1939.
Before that year there had been no legislation at all
in this country dealing with "proprietary companies',
and for ourselves we think it useless to look for
guldance as to the limits of the legislation then
introduced in any survey of the situation ag it
existed before that legislation was passed. We
decline to speculate in this way, and for ourselves
have not found it possible, on this topic, to be
sure of more than that the legislature wished to
amalgamate, for taxation purposes, the whole incone
really derived by individual.taxpayers, whether
derived personally or by companies in which the

taxpayers held all or a large proportion of the shares.
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It does not seem to us that so general a conclusion
as to the purpose of the legislature can be of much
assistance in deciding the question posed in the
present case, which 1s whether, in enacting provisions
dealing with the kind of situation which we have
described, the legislature contemplated, or did not
contemplate, that its legislation should extend to a
case Where the company deriving the income was outside
the Jjurisdiction, never came within it, and derived
all its income outside this country.-

The statutory provisions passed in 1939 have, of
course, been amended on a number of occasions since
thelr original enactment; but again we do not think
that these amendments can be significant in deciding
the gquestion which is before us. Indeed, it has seemed
to us desirable, if not absolutely essential, in
attempting to discern the intention of the legislature
as to the limits of the provisionsg to put aside the
successive amendments made to thelir original text.

For none of them (except for the amendment of 1968,
which cannot affect this case) can possibly be regarded
as ilndicating any intention of the legislature to
broaden, as from 1ts date, the scope of the original
provisions, so as to 1include companies resident abroad
which were not included by the original provisions.
And this being palpably so. 1t seems to us the saflest
cburse, and indeed the best test of the intention of
the legislature, to examine the provisions as they
were originally enacted, and to see whether they were
then applicable to companies such as Pan Eastern,

which nelther reside in New Zealand nor derive income

from thils country. If the provisions were not then



10

30

1 “'w[' 6
Court of Appeal
No. 5
Reasons of
Turner and

MeCarthy J.J.
(continued)

wide enough to catch such companies, nothing which
has happened since 1939 can be thought to have widened
them; and indeed Mr Caliln did not so submit.

The argument for the Commissioner, attractively
presented by Mr Cain, was a simple one. He said that
there was nothing to be found in the words of section
138 of the Act of 1954. or in the original section 23
of the Act of 1939, by which the provisions of these
sections could be said to . be expressly limited to New
Zealand companies. A proprietary company, he said, is
defined by the Act simply as one of which the control
is vegted in not more than four persons, and nothing
whatever is saild in the Statute as to where that
company must be resident or domiciled. The companies,
therefore, which fit the definition in the section,
are proprietary companies, notwithstanding that they
are resident out of New Zealand and have never carried
on business in New Zealand or derived income from this
country. Mr Cain pointed ouf that the Statute does
not purport to impose any duties upon proprietary
companies as such; that it simply defines them. The
ligbilities which the Act imposes in the section
dealing with proprietary companies, he said, are
imposed not upon the proprietary companies themselves,
nor yet upon all their shareholders, but merely upon
those shareholders who derive proprietary income

from them and are assessable for tax in New Zealand by

reason of their residence here. It need consequently
occasion no surprise, said Mr Caln, nor can it be
regarded as in any way extraordinary or‘unlikely to
have been intended by the legislature, that such share-

holders should be held liable for tax Bn lncome earned
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by such proprietary companies abroad; for the

provisions of the Act do no more than place

shareholders in the same positicn as they would

have been in 1f the income had
partnership of which they were
by a company in which they are

Mr Cain submitted as part
McGregor J. had in terms held,

his judgment, that Pan Eastern

been derived by a
members, instead of
shareholders.

of his argument that
in the first part of

was a proprietary

company, and had later inconsistently held to the

contrary. We do not so read McGregor J.'s judgnment,

and we agree with the President that all that the

learned Judge intended to say was that Pan Eastern

might be regarded as a cowmpany

whose income could be

covered by the provisions of section 138, if for the

moment the point now raised in
one side.

Mr Pethig did not contest

argument were left on

the submigsion that

the section contains no express provisions limiting

its operation to the taxation of shareholders' incomes

derived from companies resident in New Zealand or

deriving income from thls country. He conceded, as

we understood him, that the sectlon contains no such

express- limitation, and further that the section does

not purport to impose any duty

on any "foreign"

company - by which loose term we are referring here

to a company which does not reside in or derive

income from New Zealand. Mr Pethig admitted that

the section goes no further than to assess the New

Zealand shareholders of a proprietary company for tax.

But he said, though the validity of all these

submissions of Mr Cain be conceded, yet that the

provisions of the section, though they do not in
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terms exclude "foreign" companies, lead inevitably
by implication to the same result. In this submission
is crystallised what we conceive to be the crux of
the whole case before us, and on the resolution of
this simple argument must depend, in our opinion, the
destination of well over £1,000,000 for which the
Commisgsioner contends that respondent company is
liable for proprietary tax.

We have come to the conclusion that Mr Fethig's
argument should be accepted. Having read the section
in a frame of mind in which we were, we hope, open to
the suggestion that the New Zealand shareholders of
Pan Eastern should be taxed on their share of the
income which that company had derived, wWe have been
unable to construe 1t so as fairly to include, as one
to which the provisions as to proprietary companies
apply, a company which neither resides in New Zealand
nor derives income from New Zealand. We shall now
try to set out simply the reasons by which Mr Pethig's
argument has brought us to this view.

It will perhaps be helpful if we repeat here the
provisions of subsection 1(h) and 1(i) of section 138,
which are in the following terms:

"(h) The total income derived 1n any income

vear by a proprietary company shall be deemed

to be income derived in that year from the

company by the shareholders of the company. In

the case of an ordinary proprietary company

the total income shall be deemed to bhe derived

by the shareholders in the proportions which the

nunbers of shares held by or on behalf of the

shareholders respectively bear to the total

number of shares lssued by the company. In the
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case of a proprietary company other than an
ordinary proprietary company the total income
shall be deemed to be derived by the share-
holders in proportions determined in such manner
ag may be prescribed by regulations made under
this Act, or in default of any such regulations
or so far as they do not extend, in such
proportions as the Commigsioner thinks just and
reasonable, having regard to the nature and
relative importance of the interests of the
shareholders in the company:
(i) The term "proprietary income", in relation
to any shareholders in any proprietary company
and any income year, means the income deemed
under this subsection to have been derived by
the shareholder from the company in that year
in every case where that income (together with
any other income deemed under this section to
have been derived by that shareholder in that
year) is not less than one-fourth of the total
income of the company for that year. The
proprietary income derived by a shareholder from
any proprletary company in any income year shall
be deemed to consist of assessable and non-
assessable income in the proportions 1n which the
total income of the company for that year consists
of residual taxable income and non-assessable

income:"

These appear to us to be the crucial operative sub-
sections. It is by their provisions that someone is
made liable for tax, which he would otherwise not have
had to pay. By subsection 1(h) it is provided that in
the case of a proprietary company the total income of
that company shall be deemed to be derived by the
shareholders in certaln propertions. The shareholders,
then, of a proprietary company, being deemed to

derive income which they may not in fact have derived,

are taxed upon income upon which, if the company were
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not a proprietary one, they wculd not be taxable.
But they are not made to pay tax on all the lncome
which they are deemed by the section to derive. For
it 1s provided by subsection 1(i) that for assessment
purposes the proprietary income which the shareholder
is deemed to derive shall be deemed to consist of
assessable and non-assessable income in the same
proportions as the income of the proprietary company.
And the shareholders pay tax upon this calculated
agsessable proportion of the income which they are
deemed to have derived.
It shouldibe added at this point that the
provisions of sub-subsections 1(h) and 1(i), cited
above, do not differ, except in insignificant detail,
from those originally enacted as sub-subsections 1(g)
and 1(i) of section 23 of the Amendment Act of 1939.
The proportion of the income of the company which the
shareholder must derive was increased from one-fifth
in the original provision to one-quarter in 1954, but
thig amendment can have no relevance as regards the
matter which we are now considering.
Now what is the income upon which shareholders

become taxable by virtue of the provisions? It 1is

the assessable part of their share of the total income

of the proprietary company in which they are share-
holders. If the words "total income" had not been
specifically defined by the legislation, and if they

were to be read as meaning simply the whole income

derived by the propriletary conmpany, such a provision
might not be decisive on the gquestion whether by a
"proprietary company" was meant a New Zealand company,

or a company in any part of the world. But the term
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"total income" is specifically defined. By subsection
1(g) of section 138 of the Act of. 1954 it is now

provided that:

"The term 'total income', in relation to any
proprietary company and any income year, means
the total amount of the residual taxable income
and non-assessable income of the company for

that year."

In the Act of 1939. however, in which the provisions
were flrst enacted, the words "total income" had a
slightly different meaning, given to them expressly
by one-of the provisions then passed into law. By

section 23(1)(f) it was provided:

"The term 'total income' means taxable income

and non-assessable income".

It was therefore necessary, at the date of the original
legislation, if the section were to be applied in any

given case, to ascertain the total income, as above

defined, of any proprietary company whose shareholders
were to be affected by such application, and, in order
to ascertain its total income, to ascertain its

taxable income and its non-assessable incone,

Since 1939 the conception of residual taxable

income has been introduced into the test of the

section; but we put the introduction of this term on
one side for two reasons. First, though imported into
the section by section 5 of the Amendment Act of 1941.,
it has now ceased to have any relevance; for by

virtue of subsection 11 of section 138 of the 1954

Act the provisions of that section now apply only to
the case of company shareholders of proprietary

companies, and by the second proviso to sub-subsection
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1(f) of section 138 it is provided that in the
application of the provision to company shareholders

the residual taxable income of the proprietary

company shall be the taxable income of the company.
Second, because the section must, as regards the point
which we are now considering, be construed as 1t was
when it was first enacted; it cannot be thought that
the incorporation into it in 1941 of the conception of
residual taxable income, later abandoned, can have had
the effect of widening the essential scope of the
provisions.

It seems to us impossible to make any‘sense out
of attempting to carry out, in regard to a company
which neither is resident in New Zealand nor derives
income from New Zealand, the calculation of its '"total
income'" as defined by section 23 of the Act of 1939 -
i.e. to ascertain and add together its "taxable income"

and its "non-assessable income". Non-assessable income

it may have, for by this term is to be understood, not
simply income which is not assessable, but income of
one or more of the special categories expressly

defined in the Act. But taxable income, so 1t seemns

to us, is something that such a company cannot have.

Taxable income is defined by the Act of 1954 as:

", .. the residue of assessable income after
deducting the amount of all speclal exemptions
to which the taxpayer 1s entitled in respect of

ordinary income tax".

By the Act of 1923 (the Act in force when the Amendment
Act of 1939 was passed into law) it was defined as

"The residue of assessable income after
deducting the amount of all special

exemnptions to which the taxpayer is entitled".
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By virtue of section 165(c) of the 1954 Act

".,.. no income which is neither derived from
New Zealand nor derived by a person then
resident in New Zealand shall be assessable

for income tax".

It seems to us inescapable that if a company neither
is resident in New Zealand, nor derives income from
New Zealand, it derives no income assessable for tax.
This is merely another way of saying that it derives
no assessable income. Not deriving assessable income,
it can derive no taxable income, for taxable income
is only the residue of agsessable income. Deriving
no taxable income, 1t cannot have a total income,
unless by straining the provisions of the section

so as to catch companies which derive only unasses-
sable income. If it has no total income, 1t is
impossible to apply to it the provisions of section
138. This is the process of reasoning which has
brought us to accept the submissions of Mr Pethig
for the respondent.

Mr Cain, in attempting to answer the logic of
this reasoning, replied tﬂat it dépended upon
congiderations of machinery and not of substance.

He cited authority to support the contention that the
substantive parts of a statute are not to be
controlled by implication drawn merely from machinery
provisions set up to carry that gstatute into effect.
We think that the considerationg which lir Pethig
advanced are much more than machinery considerations.
The provisions which we have been considering in
deteil are not provisions in which any one section

or group of sectiong gubstantively provides that
certain persons are to be liable for tax, and then in

ahother section or group of sections the machinery



10

20

30

154

Court of Appeal
No. 5
Reasons of
Turner ard
MeCarthy J.J.
(continued)
for assessment is established. In such a case it
might be argued, with more or less succegs according
to the circumstancesgs of the cage, that the first
provisions were substantive, the second procedural,
and that the latter should not be allowed unduly to
circumscribe the limits of the former. But where -
ags here - llability and the machinery for its
assessment are prescribed uno flatu, and not only the
method of assessment, but the imposition of liability
and its limits, are set out in the same subsection,
indeed almost in the same sentence, it is impossible
to regard the whole as a mere machinery provision.
It is a gubstantive provision, without which no
liability at all ig imposed. It seemg to us to go
to the esgsence of the conceptlon of a proprietary
company, and to the foundation of the liability of
its New Zealand sha?eholders. Because we go conclude
as to the merits of the rival arguments, we think that
respondent should succeed on this appeal.
We cannot accept the argument that because the
shareholders of Pan Fastern would have been llable
for income tax, if they had heen partners one with
another, instead of shareholders in a company, they
ought trerefore to te held liable as such share-
holders. This seems to us to te an illogical
argument. The fact that they chose to constitute
themgelves ag shareholders in a company, rather than
as partners, led to certain differences in legal
regult; and one of thege differences was a difference

in exigeability. We would dismiss the argument tased

on a comparison with partnership ag untenable.
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‘McGregor J. came to the game conclusion as
ourselves, on an examination of the section rather
more general than the one which we have been at some
pains to make, but by what may fairly be described
as a parallel process of reasoning. We are in
agreement with the conclusion to which he came, and
have only one additional comment to make upon his
judgment; it ig to hig reference to the doctrine of

election. He gaid:

"Tf ALM.P. jg liable for Proprietary tax it
seemg to me the same fund is being taxed twice,
as income of A.M.P. received through its
shareholding in Pan-Eastern, and as additional
income of Europa through the disallowance of
portion of the expenditure incurred in the
purchage of gasoline for its trading operations,
such disallowance being equated with the profit
return through Pan-Fastern and A.M.P. as
equivalent to a discount on the posted cost
price of such gasoline, .
In my opinion the Commissioner had an
election. There wag a cholce between two
alternatives. In deciding to disallow portion
of Europa's expenditure either under s.111 or
s.108 he necessarily excluded the taxzation of
the same sum in the hands of A.M.P.
Furthermore, A.M.P. distributed these funds to
itgs shareholder Europa by way of dividend.
The Commissioner pursued one of two courses
open to him ... The Commissioner hasg in the
firat place founded, and still founds, his case
on Furopa's liability. It seems to me in
fairness to the associated companies he must

make his cheice.”

We should not ourselveg have thought that the doctrine

of election was applicable to the casse before us. It
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seems to us to be available only where a person has

made a choice between two courses of action one of

which, but not both, is open to him, and then to be

available only to one who hag been affected by the

choice gso made., But, on the facts which McGregor J.

was conslidering, the choice between assessing Europa

for tax and not doing so was not a matter on which the

Commissioner had a free cholce at all; it was a matter

upon which the statute directed him. And further,

it was not a matter which directly affected

Associated Motorists at all. Europa and Assgoclated

Motorists, though connected by sharehelding, were

different legal entities. No assessment which the

Commigsioner was required by the law to make in

assessing Europa for tax in accordance with the

statute could in our opinion affect or limit his

quite separate assessment of Associated Motorists,

even though one of these cowpanies might hold all

the shares in the other. If we had concluded that Pan

Fastern was a company liable by virtue of section 138

to be deemed a proprietary company, we would not have

allowed the application of the doctrine of election

to deflect us from holding respondent company liable

for the tax which then would have heen leviable

consequently upon that conclusion. The consequences

of a8 judgment holding respondent company liable as

shareholder of a proprietary company must then follow

from the provisions of the statute, modified only by

the exercise of any discretion which the Commissioner

might properly exercise empowared by the terms of the

statute itself.
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In conclusion we would wish to add this.
There can, of course, be no doubt but that the
provisions of section 138(1) are applicable to the
income of companies resident in New Zealand which fit
the definition of proprietary companies set out in
that section, and this whether they derive their
income from New Zealand or from abroad. We have held
in this judgment that the section is not apt to deal
with the income of companies not resident in New
Zealand, 1f such companies not only do not reside in
New Zealand, but also do not derive income from this
country. What the position may be in the ilntermediate
case - that of the income of companies which, though
not resident in New Zealand, yet derive some of their
income from this country, we do not here decide. 1t
may well be that such income as such companies derive
from New Zealand is caught by the section; but this
question seems to us not to be entirely without
difficulty, and, not being obliged to consider it in
the present case, We leave it for another.
For the reasons which we have endeavoured above
to express, which seem to us to do little more than
record the lucid argument of Mr Pethig, we would

dismiss this appeal.
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THE RT. HON. SIR ALFRED NORTH, PRESIDENT
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IT IS FURTHER ORDERED that the question of costs
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BEFORE :

THE RT. HON. SIR ALFRED NORTH, PRESIDENT.
THE RT- HON. MR JUSTICE TURNER.

THIS COURT having by judgmeant delivered on the

21st day of November 1969 dismissed this appeal

and reserved the question of costs UPON HEARING

My G. Cain of Counsel for the Appellant and Mr
R.F. Pethig of Counsel for the Respondent on the

gquestion of costs IT IS ORDERED by consent that

the Appellant do pay to the Respondent the sum of
$1000 for costs in the Supreme Court and the sum
of $1000 for costs in this Court, making in all

the sum of $2000.

Bv the Court

[L.S.] G. J. GRACE

Registrar
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=

UPON READING the Not.ce of Motlion of the Appellant

dat=d the 30th day of January 1970 and the Affidavit

of Max Bertuch AND UPON LFEARING Mr G. Cain of

Counsel on behalf of the Appellant and Mr R.F. Pethig

of Counsel on behalf of the Respondent THIS CQURT

HEREBY ORDERS that final leave to appeal to Her

Majesty in Council from the judgment of this
Honourable Court delivered on the 21st day of
November 1969 be and the same is hereby granted to

the Appellant.

By the Court

[L.5.] G. J. GRACE

Registrar
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