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IN THE PRIVY COUNCIL
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FROM THT COURT OF APPEAL OF GUYANA

BETWEEN

BOOKFRS STORES LIMITED Appellants
AND
ITUSTAPHA ALLY Respondent

CASE FOR THE APPELLANTS

ls This is an appeal from a judgment of the
Court of Appeal of Guyana (Persaud, J.A., pp.281-330

Cumnings, J.A., Crane, J.A.) dated 16th June,

1969 which allowed with costs the Respondent's

appeal from a judsment of the Supreme Court of

Eritish Guiana (Xhan, J.) whereby the Pe246=2T77
Respondent's action was dismissed and judgment

was entered for the Appellants with costs.

2, The Respondent in his Statement of Claim pp. 3-8
dated the l2+th larch, 1964, claimed damages for
breach of warranty and or condition and or for
misrepresentation arising out of a contract of
hire purchase dated the 26th March 1962 and the
subsequent purchase thereunder of 1 Grantex Model
"30/60"E, detached Rice 1111l C/W Electric Motors
and 1 Grantex Electrical Paddy Dryer, Model "O8".
The Hespondent relied upon an express oral
warranty alleged to have been given to him by the
Appellants! servants as to the capacity of the
mill and the dryer, a representation bty
literature alleged to have been issued by the
Appellants as to the capacity of the mill and

the dryer and an implied term as to the fitness
of the mill and dryer for their purpose. The
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natters relied upon as amonnting to treszch of
contract were that the mill and dryer failed to
attain the respective capacities alleged to have
been represented and that an excessive
percentage of broken grains of rice were
produced. The auended Defence admitted the
contract and purchase thereunder tut deniled

that any implied term as alleged formed

part of the conuract and denied tlat any warrant
or representation had been given as alleged or a

all. Further the Defence alleged that it had
been an express term of the agreement dated

26th March, 1962 that the Appellants did not
supply the mill subject to any condition as 1o
quality, description, suitability, fitness or
otierwise. The agreement provided as follows:-

By Clause 9: The Hirer(s) may at any
time during the hiring beccue the
purchaser of the hired property by paying
to the Cwners such sum as will with the
sums previously paid under Clause 2 equal
the said Purchase Price and thereupon the
hiring shall come to an end and the hired
property shall tecome the property of the
‘Hirer(s) and tle Owners will assign and
make over all their rights and interest
in the same to the Hirer(s):

PROVIDED ALWAYS that -

(a) +the optiow herekby granied shall not
prejudice any right of action or
other remedy of the Owners in respect
of any ligbility incurred bty the
Hirer(s) under this Agresment or of
any breach of the terms thereof: and

(b) 4if the Hirer(s) shall exercise the
option hereby granted, the Cwners
will return to the Hirer(s) such
part of the said Purchase Price (if
any) as represents the proportion of
interest or collection charge Tor the
unexpired period of the hiring.

By Clause 1l: The Ovmners do not supply
the hired property subject to any ’
condition or warranty express or implied
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as to quality, description, suitability,
fitness or otherwise tut if the
manufacturers of the hired property give
any warranty in respect thereof the
Owmers will take such steps as they can
to enforce the same.

By Clause 13: The Hirer(s) acknowledge
that before the signing of this Agreecment
the Hirerzs\ exanined the hired property
and agree sﬁ that the delivery of the
hired property shall be conclusive
evidence that it is equipped and in good
condition

3. The trial of the action in the Supreme
Court of Zritish Guyana lasted for thirty-four
days between the 25th February, 1965 and the
12th November, 1966, Over tivienty witnesses
gave evidence including the Respondent and an
exvert who zave evidence of tests carried out
on the mill and the dryer.

The Respondent gave evideunce and dealt with
the literature relating to the Mill (exhibit C)
and to the dryer (exhibit B). He said that
both documents had Leen shown hLhim at the start
of negotiations, when the Appellants! servants,
Fsselment, Slair and Chung ﬁad visited him at
his house in 1961. His mill was not in fact
shown on exhibit C but he said that he was told
that Mill No. 72, which was shown, was the same
except that it was a 1 ton will, whereas his
would be a 2 ton mill. Exhibit "B" relating to
tiie dryer, in fact described the dryer he bought.
The Hespondent denied in cross—exauination that
he had got exhibit C from Mr. Slair or Mr, Chung
after the action was filed.

4, The Appellants called lMr., Blair who said
that he had not been to the Respondent's house
befores the ilespondent gave his order and he
denied that he had at any time ever showed the
Respondent exhibit C and further stated that he
had never seen anyoue showing the Respondent any
broclure at all. He said that he never
discussed anything akbout capacity or production
capacity per hour with the Plaintiff.

Mrtler he said that he did not give the
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Respondent any suarantee abcut the dryer and
stated that the Respondent had ordered a dryer
similar to Dr. Fraser's and that is exactly

what he supplied, and that the only difference
had been that Dr. fraser's was belt driven and
the Respondent's was electrically driven.

Mr, Blair was cross—examnined and said that he
would expect that the capacity of the mill was
indicated to the Plaintiff to te in the range of
3500 to 5000 1bs, of paddy per hLour. This was 10
described in local terms as a two ton mill and
that that would indicate an intake of 4,480 lbs.
per hour. He further stated that the panmphlet
exhitit C was not in use at ti:e time as it was
obsolete but that it was on t'.e preuises in the
Appellants' store in Wate: Street. Mr, Blair
added that the reference 74 on Fxhibit C did not
apply to the Respondent's mill, The will 74
was similar to the Hespondent's in that it was

a triple cone mill with oue polisher. Murther 20
Mre Blair stated that he was certain that the
interview alleged with him prior to the order
never took place and that the old pamphlets

were kept in a cabinet at the Appellants'
Gepartment and were not sxposed to the public

in Georgetown so far as he knew.

5¢ The Appellants' servant, Mr. Chung, also

gave evidence and saild that he had never

visited the Respondent at his home to persuade
hin to buy the mill before tihe purchase. He 30
said that he never showed or gave the Respondent
any advertising pamphlets about any of tle
Appellants' wills and never showed the Respondent
exhibit C or any similar brochure. The
Avopellants had pamphlets like exhibit C in a bin
behind his desk on the ground {loor, that a
number of pamphlets were kept like that in an
open bin. Marther Mr. Chung stated that he
never gave the Respondent the exhibit B leaflet
to persuade him to buy tre dryer, but that he 40
gave it to the Hespondent after he had been told
by him that he was going to buy the dryer. He
said that the Respondent came one day and asked
if there were any leaflets on tiie dryer and was
then given exhitkit B. In cross—examination
Hr., Chung stated that he could not remember if
exliibit B was given before or after the order was
placed.

4o



10

20

30

40

RECORD

6. The other exhibits in the case included a
letter written by fir. Llair (exkibit X.1)

dated the 25th April 1961 to the Respondent in
which (r. 3lair referred to a "quotation handed
to you by our . Clmng" and exhikit V which is
a specification of fthe will and guotation.

7. Judgnent was given ©y Fhan, J., on the 12th

Noveuber 1366 when he dismissed the Respondent's

claim with costs. After having dezlt with the p. 246
evidence which had been tefore him Khan, J.,

made the following findinge of fact in relation

to the coaflict of evidence regarding the

alleged representaticns = p.272

"Phe only evidence adduced bty the PlaintifT
as to these oral representations was the
Plaintiff himself. The Derendants
denied the allegations through their
servants ¥lessrs. Chung and Blair. The
pauphlets tendered ag exhibits by the
Plaintiff did not relate to the mill
ordered. In fact the Defendants stated
through their witnesses that no
pamphlets were issued in relation to the
mill purchased by the Plaintiff. I have
concidered the evidence adduced in this
respect and I am catisfied that the
Plaintiff decided to purchase both the
mill and the dryer after investizating
and witnessing the operation of Dr.
Fraser's mill. 41t ough Dr. Fraser's
dryer was not yet in operation the
Plaintiff decided to purchase a similar
dryer."

After considering some furtiher evidence the
learned Judgze then stated the following view
in relation to the witnesses:-

"He (the Plaintiff) is sot the ordinary

man to telieve that the capacity of a Pe273
mill or dryer would te increased if

electrically driven. I find that no

such representation was made to him. 1

believe aund accept the evideunce of Iir.

Chung and Mr. Blair whenever theilr

evidence is in conflict or at variation

with the Plaintif?f sad/or hic witnesseS.ese

5e
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I am satisfied that the capacity
represented was that stated by ir. Blair
i.e. the mill intake wes 3500 1bs. per
hour and the dryer as that stated uy iMr,
Chung and lMr. Rlair."

T. As to the nature of the contract tetween
the parties the learned Judge held:-

"The facts show that the transaction

between the Plaintiff and the Defendants

is a Hire Purchase contract simpliciter. 10
The Plaintiff exercised his option under

Clause 9 of Zxhibit "K12 and 14" and

completed the sale and affirmed the

contract after working both the mill and

the dryer frou Decenmber 1962 to September

1963, He had adeguate time for testing

the uachinery bvefore he decided to affirm

the contract and pay off the defendants

for both mill and dryer. The Plaintiff
degscribed the dryer to Mr. Chung several 20
months before affirming the contract as

a 'white elephant'. lie was under no
obligation to exercise the option to

purchase a ‘'white elephant'. He knew

what the machinery was capable of producing

and decided to exercise the cption
notwithstanding his comvnlaints.”

The learned Judge accordingly dismissed the
Plaintiff's action with costs.

8. The Respondent appealed to the Court of 30
Appeal of Guyana against the learned Judge's
decision on the ground that thie decision was
unreasonakls and could nct be supported having

regard to the evidence.

9. The appeal was heard by Persaund, J.4.,

Cummings, J.4. and Crane, J.A., on Tebruary 19th

and 20th, 1869 and judsment was given on the

16th June, 1969 allowing the appeal and

ordering that the case Le remitted to the learned
trial judge for damages to be assessed. 40

10. Persaud, J.A., held that the learned trial
judge's finding that exhikit C was not given to
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the Respondent 'was against the weight of the
evidence'. He gave two reasgons for this
finding; first thet 'it was difficult to accept
that Mr. Chung would not have given the
Respondent exhibit C when he admitted giving
him exhibit B and secondly that Mr. Grant (the
Chairman and Maneging Director of the
manufacturing company) would have expected
agents to give exhibit C to prospective
purchasers'.

The learned judge went on to express the
view that exhibit V was not given to the
Plaintiff, 'in which case it would follow that
the evidence of Messrs. Chung and Blair is
teinted in this respect.'

Persaud, J.A., held that the brochure
exhibit C was given to the Respondent and then
went on to counsider the effect of the
representation and of Clause 11 of the Hire
Purchase contract. He held that the
representation as to the capacity of the rice
mill amounted to a warranty and that on the
principle enunciated by Lord Green in Webster
v. Higgin (1948) 2 All E.R. 127 Clause 11 did
not exclude the warranty, for it had been given
prior to the signing of the agreement. The
learned judge applied the same reasoning to
reach his conclusion in relation to the dryer.

11, Crane, J.A., in his Jjudgment dealt with
the principles applicable where an appellate
court reverse a Court of first instant on an
issue of fact and having dealt with the learned
trizl judge's findings weubt on to state that
the Appellants' account of how the Respondent
came to place the order 'teemed with
improbabilities'. He criticised the learned
trial judge for attaching weight to the
Respondent's evidence that he neither kept books
nor made 1lncome tax returns. He went on to say
that the Appellant's story was that 'the
Respondent agreed to purchase both mill and
dryer on one and the same occasion, that is,
when he saw thelr agents at Dr. Fraser's.'

He again stated that this wes the
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Appellants' case later on in his Judzment and
criticised it as relng a very iuprcbatcle

story.. The legrned,gudge thien went on to nmake
a finding that obxhiti®t C was issued to the
Respondent and to criticise at length the
evidence of Ilr. Blair and !ir. Chung about the
test they made in July 1963. The learmned

Judge held that Clause 11 did not exclude the
warranty already in existence at the time of the
hire purchase agreeunent, and that the exercise 10
of the option to purchase did nct cxonerate the
Appellants from the periormance of their
oblizations under the hire purchase agreenent.
Accordingly Crane, J.A., allowed the appeal with
costs and remitted the case for the assessment
of damages,

12. Cummings J.A., agreed with the judgments
of the other two learned Judges.

13, The Appellants respectfully subnit that
this appeal ought to be allowed and that the 20
judgment of Khan, J., was correct and ought not
to have been reversed by the Court of ippeal.
The case turned upon the creditility of
witnesses and the learned trial judge's
reference for the Appellants' witnesses should
not have teen overruled unless it could have
been shown that he had misunderstood or
misapplied the evidence. In attempting to
show that this was the case the Court of Appeal
made serious errors, and it is respectfully 30

submitted that the reasoning of Persuad, Jshe,
and Crane, J.A., in relation to the crucial
findings of fact made by them was tased on a
mistaken view of the evidence and an errcnsous
view as to the probabilities.

Persaud, J.A., held that exhibit C had been
given to the Resnondent for two reasons. The
first reason given entirely ignored the fact
that exhitit B was a current document,
describing the dryer the Respondent bought, 40
whereas exhibit C was obsolete and did not
describe the wmill which had heen bouzhtb.

The second reason was a mistalke, for Mr.

Grant had not said that he would have expected
agents to give purchasers exhibit C, but _
exhibit G. a booklet of instructicns for the
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use of the nill, It is respectfully submitted
that Crane, J.A.'s ¢ icism of Khan, J.,
stemed from a misappreliension of t.e purpose
for which the evidence as to the books and
incone tax matters was quoted. Khan J.,
guoted the evidence for the wpurpose of showing p.273
that the Zesporndent was an energetic husiness
man vut not meticmlounsly careful, who nmight
hzve decided to buy the mill and the dryer
simply as a result of seeing Dr. Fraoser's mill.
Farther Crane, J.A., in basing his criticism
of the Appellants' case on & finding that the
“espondent agreed to purchase both the will

and the dryer on the saue occasion, at Dr.
Fraser's, misunderstood tie Appellants' account
which was that the Respondent decided to my
the mill on tlie occasion of the visit to Dr.
Traser's, tut said nctiing about buying the
dryer until he went to see Mr. Blair a little
time later. Again in the lengthy criticism

he made of the evidence of lr. Chung and lr.
Blair gbout the test in July 1963 the learned
Judge tased his rezsonin. on mistaken views as
to the evidence given.

14, In relation to Clause 11 it is respectfully
subuitted that on a proper construction of the
sald clause the Court of Appeal were wrong in
holding that thie Appellants' liability for
breach of the alleged warranty was not excluded.
Alternatively it is respectfully submitted

that the Court of Appeal were wrong in that on
a proper interpretation of the contractual
relationship between the parties they should
have held that the Respondent's exercise of the
option to purchase operated so as to terminate
the Appellants! liabilities under the hire
purchase azreement.

15. The Appellants respectfully submit that the
Judgment of the Court of Appeal was wrong and
ought to be reversed, and the Judgment of the
Supreme Court of Guyana ousht to be restored,
and Tthis appeal ought to e allowed with

costs, for the following, (emonsg other)
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REASOINS

BECAUSE +the Court of Appeal ought not
40 have reversed the findings of fact
made by Khan, J.:

BECAUSE +the Court of Appeal reversed the
learned Judge's findings on a mistaken
view of the evidence and erronecus views
as to the probgbilities:

BECAUSE on a proper construction of
Clause 11 the Appellants' liability was 10
in the circumstances excluded:
BECAUSE the Respondent'!s exercise of
his option to purchase operated to
determine the Anpellants' liability.
Jd. G. LB QUESNE

GERALD DAVILS.
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