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le This is an appeal from a judgment of tle
Court of Appeal of Trinidad and Tobago (McShine,
C.Jd., Phillips and Fraser, JJ.A.), given the
19th November, 1970, upon a case stated by the
Supreme Court, (Achong, J.,) on the 10th
November, 1970. The Court of Appeal set aside
the sentence imposed bty Achong, J., upon the
Appellant, and imposed instead a sen*ence of
Tive years imprisonment with hard labour.

2« The Appellant was indicted on two counts.
By the first count he was charged witl. shop-
breaking and larceny, contrary to the Larceny
OCrdinance, Ch. 4. No. 11, Section 27 (a). The
Particulars of Offence were that, between t@e
14th and 16th October, 1967, at Port-of-Spain,
he broke and entered the store of the City and
Loan Association and stole therein jewellery
valued at £128,000,00 and cash of $2,000.00.

By the second count he was charged with
receiving stolen goods, contrary to the
Larceny Ordinance, Ch.4, No. 11, Section 34(1)
(a)e  The Particulars of Offence were that,
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between the l4th October and the 6th November,
1967, he received a quantity of gold jewellery,
the property of the City and Loan Association,
knowing the same to have been stolen.

5. The Appellant pleaded not guilty to the two
charges. He was tried on the 12th, 13th and

l4th October, 1970 before Achong, J. and a jury,
at Port-of-Spain Assizes. He was acquitted of
the first charge but convicted on the second.

On the 20th October, 1970, he was scentenced by
Achong, J., to a fine of £1,500.00 payable
within two weeks, or eighteen months imprisonment
with hard labour in default. Further, he weas
required to enter into his own recognizance, in
the sum of #1,000.00 to keep the peace for twelve
months. In default of signing the bond he was
to serve six months imprisonment with herd lsabour.

4. On the 10th November, 1970, the learned trial
Judge, stated a case for the consideration of the
Court of Appeal. In the case stated he said
that, although the offence of which the Appellant
was convicted was & felony, heving regard to all
the circumstances of the case and in particular
the antecedents and health of the Appellant, he
found himself disposed to leniency. The 34th
Edition of Archbold on Criminszl Law and Practice,
at paragraph 66l, containcd a statcment to the
effect that at common law a fine was rarely if
ever lmposed in cases of treason or felony. This
seemed to the learned judge to iuply an inherent
power at common law to imposc fincs in such cases.
He had therefore imposed a fine. After pronounc-
ing sentence it had been drawn to his attention
that there was no power to fine for felony and
that the sentence he had pronounced was thercefore
invalid. Since sentencing, he had come %to the
conclusion that, by 1848, the¢ High Court in
England had been deprived by statute of the power
to fine for felony. (The statutes of general
application ceased to apply to Trinidad after

the lst March 1848.) In view of this situation
he wished to refer the matter by way of case
stated to the Court of Appeal in accordance with
the provisions of the Supreme Court of Judicature
Act, No., 12 of 1960, Section &0.

5. The relevant statutory provisions are sect
out as an Appendix to this Case.
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6. The judsment of the Court of Appeal was
delivered by icShine, C.J. His Lordship dealt
first with the events which led up to Achong, J.,
stating a case. He contiiuved by saying that it
had not been contested before the Court of Appeal
that the offence for which the Appellant had been
convicted was a felony. The offence was
statutory, by Section 34 of the Larceny Act.

The Section made provision for the nature of the
sentence that could be imposed, which sentence
could not te oze of fine. The nistake of the
learned trial judge was, in the first place,

that of assuming that the conviction was for a
common law offence. The second mistake,
realised by the learned trial judge as being a
mistake when he re-considered the sentence he
had passed, was that of assuming that at common
law, there was a general power to fine for
felony. In their Lordships view, the view of
the law, expressed by Achong, J., in his case
stated, after he had re-considered the position,
was the correct one. That is, thsi any common
law power to fine for felony had gone by 1848.
Further, they agreed with the reasons given by
the learned trial judge for taking this view.
Therefore, the case was not one in which the
learned trial judge had wrongly exercised a
discretion; he had no power to impose a fine,
and in purporting to do so he had acted without
jurisdiction.

7. IMcShine, C.Jd., then turned to the matter of
the sentence that ought to be imposed. Their
Lordships, he said, had given the matter anxious
consideration. The offence, generally, was a
grave one, and the present case a bad one. A
A bond was most inappropriate. The only
appropriate sentence was one of five years
imprisonment with hard labour. The order of
the learned trial judge was set aside; save as
to the return of jewellery; and any fine paid
by the Appellant was to be refunded to him.

8. It is respectfully submitted that the
learned trial judge was right when, in passing
sentence, he treated the offence as felony.
Further, that he was right when, on re-consider-
ing the nature of the sentence he had passed, he
took the view that he had been wrong in imposing

3.
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a fine, and that the sentence he had imposed was
invalid. The question as to whether he was
right or wrong on this point was one of law.

In the premises he had power to state a case

for consideration by the Court of Appeal, and lLe
was Tully justified in so doing. Further,
whether or no the sentence was invalid, no final
and conclusive step had been made, because, at
tlie time his Lordship stated the case, the
assize over which he was presiding was not
concluded.

9. It is respectfully submitied that, for the
reason mentioned in the last preceding parasgraph,
the Court of Appeal had power to receive the

case stated and adjudicate upon the question
raised therein. Further, it is submitted, the
Court of Appeal were correct in holding the
offence to be felony, and, for the reasons they
gave, in holding that the judge had no power or
Jurisdiction to pass the sentence he did. The
Appellant thus stood convicted but not sentenced.
It is submitted, respectfully, that the Court of
Appeal, in the premises, had power to award
sentence, and that the sentence they awarded was,
in the circumstances of the case, a just and
appropriate one.

10, If, contrary to the Respondent's conteution,
the Court of Appeal erred in any respect it was
in regarding the learned trial judge as having
purported to desl with the offence as a feloay
at common law rather than by statute; and in
speaking of the common law power to fine for
felony as having gone. As to the former, 1%

is submitted that the error of the learned trial
judge lay, at the outset, in assuming that he had
a comnon law power to sentence in a situation in
which sentence was prescribed by statute.

As to the latter, it is submitted that there
never was a comnon law power to sentence for
felony. Neither error (if error there was)
affected the conclusion or invalidated the
judgment and order of the Court of Appeal.

11. It is submitted, respectfully, that the
appeal ought to be dismissed and the order of the
Court of Appeal upheld for the following, among
other

4.
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REFASONS

BECAUSE the Appellant was convicted of
felony.

BECAUSE the learned trial judge had power
to reise, by way of case stated, the
question as to whetiner or no he had
jurisdiction to fine for the felony, and
because, in the preuwmises, he was right

so to raise this question.

BECAUSE +the Court of Appeal had power to
receive the case stated, adjudicate upon

it as they did, and pass sentence as they
did.

BECAUSE the sentence passed by the Court of
Avpeal was, in the circumstances, just and
appropria te, and no miscarriage of justice
has occurred.

BECAUSE the judgment and order of the

Court of Appeal were right and ought to be
affirmed.

GERALD DAVIES.

Da
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APPENDIX

Supreme Court of Judicature Act, 1962

Section 2ecosacce
(g) "judgment" includes decree;
(i) Torder" includes decision and rule;

(v) T"verdict" includes the finding of a jury
and the decision of a Judge

Section 42ccececon

"sentence" includes any order of the court made
on conviction with reference to the person
convicted or his wife or children and any
recommendation of the convicting court as to
the making of a deportation order or of an
expulsion order in the case of a person
convicted, and the power of the Court of Appeal
t0 pass a sentence includes a power to make any
such order or recommendation as the coanvicting
court might have made and a recommendation so
made by the Court of Appeal shall have the same
effect for the purposes of any law under which
such recommendation is permitted to be made, as
the certificate and recommendation of the
convicting court.

Section 44 (1) The Court of Appeal on auy such
appeal against conviction shall allow the appeal
if it thinks that the verdict of the jury should
be set aside on the ground that it is
unreasonable or cannot be supported having regard
to the evidence, or that the judgment of the
court before whom the sppellant was convicted
should be set aside on the ground of a wrong
decision of any question of law or that on any
ground there was a miscarriage of Justice, and
in any other case shall dismiss the appeal: but
the court may, notwithstanding they are of the
opinion that the point raised in the appeal
might be decided in favour of the appellarnt,
dismiss the appeal 1f they consider that no
substantial miscarriage of justice has actually
occurred.

(2) Subject to the special
provisions of this Act, the Court of Appeal shall,
if it allows an appeal against conviction,
either quash the conviction and direct a judgment
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and verdict of acquittal to be entered, or if
the interests of Justice so require, order a new
trial.

(3) On an appeal azainst sentence
the Court of Appeal shall, if it thinks that a
different sentence should have teen passed,
quash the sentence passed at the trial, and pass
such other sentence warranted in law by the
verdict whether more or less severe, in
substitution therefor as it thinks ought to have
been passed, and in any other case shall dismiss
the appeal.

Section 45 (1) If it appears to the Court of
Abpeal that an appellant, though not properly
convicted on some count or part of the
indictment, has been properly convicted on some
other count or part of the indictment, the
Court of Appeal may either af irm the sentence
passed on the appellant at the trial, or pass
such sentence in substitution therefor as it
thinks prover, and as uay be warranted in law
by the verdict on the count or part of the
indictment on which the Court of Appeal
considers that the appellant has been properly
convicted.

(2) Where an appellant has been
convicted of an offence and the jury could on
the indictment have found him suilty of soue
other offence, and on the finding of the jury
it appears to the Court of Appeal that the
jury must have been satisfied of facts which
proved him guilty of that other offence, the
Court of Appeal nay, instead of allowing or
dismissing the appeal, substitute for the
verdict found ty the jury a verdict of guilty
of that other offence, and pass such sentence
in substituticn for the sentence passed at the
trial as may te warranted in law for that other
offence, not teing a sentence of greater
severity.

(3) ihere on the conviction of the
appellant the jury have found a special
verdict, and the Court of Appeal considers that
a wrong conclusion has been arrived at by the
court before which the appellant has been
convicted on the effect of that verdict, thLe

Te
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Court of Appeal may, instead of allowing the
appeal, order such conclusion to be reccrded as
appears to the Court of A-peal fto te 1u law
required bty the verdict, and pass such sentence
in substitution for the sentence passed at the
trial as wmay te warranted in law,

(4) If on any appeal it anpears to the Court

of Appeal that, althousgh the appellant was 10
auilty of the act or onission charsged azainst

him, he was insane at the time the act was done

or omission made so as not to he responsitle
according to law for his actions, the Court of
Appeal may quash the sentence passed at the

trial and order the appellant to be kept in

custody as a criminal lunatic under the Criminal
Procedure Ordinance in the same manner as if a
special verdict had been found bty the jury under
that Ordinance. 20

Section 48

(1) An appellant who is not adaitted to tail
shall, pending the determination or his appeal,
te treated in like wanner as prisoners awalting
trial.

(2} The Court of Appeal nay, if it see:s fit,
on the application of an cpellant admit t
appellant to tail pending the determination of
his appeal.

Section 49. 30

(1) The time during which an appeallant,

pending the determlnatlon of Lhis appeal is
adnitted to bail, and subject to any directions
which the Court of Appeal nay sive to the
contrary on any appeal, the tiue during which the
appellant, if in custody, is specially treated as
an app@llant under this section, shell not count
as part of any term of imprisonment under his
sentence, and, in the case of &n appeal under
this Act, any imprisoument under the sentence 490
of the appellant, whether it is the sentence
passed by the court of trial or the senteunce
passed ty the Court of Appeal, shall, subject to
any dlrectl ons which may te given by the Court of
Appeal be deemed to be resumed or to bezin wo
run, as the case requires, if the appellant is in

8.
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custody, as from the day on which the appeal is
deteriiined, and, if he is not in custody, as
frow the day ou which he is received into
priscn under the sentence.

(2) Provision shall be nade ty prison rules for
the manner in which an appellant, when in custody,
is to be brought to any place at which he is
entitled to be present for the purposes of this
act or to any place to which the Court of Aonpeal
e any Jjudge thereoif may order him to be taken
for the purposes of any preoceedings of that
Court, and for the manner in which he is to be
kept in custody while absent frcem prison for
such purpose; and an appellant whilst in
custody in accordance with tlos> rules shall be
deemed to be in legal custody.

Secticn 51 In the case of a conviction involving
s ntence of death or corporal punishment -

(a) tle sentence shall not in any case be
executed until after the expiration of the time
within wliich notice of appeal or of an
application for leave to appeal may be given
under this section; and

(t) if notice is so siven, the appeal or
application shall be heard and determined with
as much expsdition as practicable, and the
sentence shall not be exccuted until after the
determination of the avpeal, or, in cases where
an application for leave to appeal is finally
refused, of the applicaticn.

Section 54

(2) The power of the Court of Appeal to pass
any sentence under this Act may be exercised
notwithstanding that the appellant is for any
reason not present

Section 60

(1) ‘here any person is ccnvicted on indictment
the trial judge may state a case or reserve a
question of law for the consideration of the
Court of Appeal and the Court of Appeal shall
consider and determine such case stated or
question of law reserved and may either -

9.
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(a) confirm the judzment given upon the
indictment;

(b) order that such judsment be set aside and
guash the conviction and direct a verdict
of acquittal to be entered;

(¢c) order that such judgment be set aside, and
give instead ther .of the judgment which
ought to have been siven at the trial;

(d) require the judge by whom such case has
been stated or question has tecn rescrved 10
to amend such statement or gquestion when
specially entered on the record; or

(e) make such other order as justice recnires.

(2) The Court of Appeal, when a case is stated
or a question of law reserved for their opinion,
shall have power, 1f they think fit, to cause
the case or certificate to be sent bvack for
amendment and thereupon the same shall b
amended accordingly.

Section 61, Where a case is stated or a gquestion 20

of law reserved for the consideration of the
Court of Appeal, the provisions of sections

48, 49, 51, 53, 54, 55 and 56, sub-sections (1)
(35 and (5) of the section 57 and section 59
shall apply to such proceedings in like wanner
as to an appecl.

Section 62 In the case of an appeal which

involves a question of law alone, the Court of
Appeal wmay, if it thinks fit, request the Judsge

of the High Court to state the guestion together 30
with all the circumstances under which the said
question has arisen in such manner as uay be
prescrited by rules of court.

Section 84 The enactments specified in the first
column of the Second Schedule have effect

subject to emendments specified in relation
thereto in the second column of the said

Schedule.

10.
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The Criminal Procedure Crdinance, Ch.4 No. 3.
1650 Tdition

{c) Section 71, 72 and 73 are repecaled.

Section 85

The dJudicature COrdinance, the Criminal Appeal
Crdinance and the Tederal Supreme Court
Rezulations, 1958, in their application to
Trinidad and Tobago, are repealed.

Criminal Cifences Act, Ch.4 No. 4 1950 Edition

2+ =rvexry offence which, if dJdone or comnitted

in Zngland would amount to a felony or
misdemeanor at Common Law shall, if done or
committed in the Colony, te taken to be a

felony or misdemeanor, as the case may be, and
shall be liatle to be and shall be punished in
the sawe nanner as it would be in England, under
or by virtue of any special or general Statute
providing for the punishment of such offence, or,
1if there be no such Statute, by the Common Law:
Provided -~lways, that notling herein contained
skall be construed as limiting cr affecting the
power of the Governor and Legislative Council

to make express provision, by Ordinance, for

the punishment of any such felony or
misdemeanor.

LAACEWY ACE. Ch.4. No. 11l. 1950 Edition.

Section 4 Stealing for which no special
punishment is provided under +this or any other
Ordinance for the time being in force shall be
simple larceny and a felony punishable with
imprisonment for five years.

Section 27 Every person who -

(a) TDbreaks and enters any dwelling-house, or
any building within the curtilage thereof and
occupied therewith, or any school-house, shop,
warehouse, counting-house, office, store,
sarage, pavilion, factory, or workshop, or any

11,
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building belonging to Her llajesty, or to any
Govermment department or to any wmunicipal or
other public authority, and commits any felony
therein, or

(b) Dbreaks out of the same, having committed
any felony therein,

shall be guilty of felony and liakle to
imprisonment for ten years.

Section 34 (1) ZEvery person who receives any
property knowing the same to have beeun stolen
or ottained in any way whatsoever under
circumstances which amount to felony or
misdemeanor, shall be ~uilty of an oIfence of
the like degree (whether felony or misdenmeanor)
and liable -

(a) in the case of felony %o imprisonment for
ten years

(t) in the case of misdemeanor, to imvrisonment
for five years.

Section 38

3) On conviction of a wisdemeanor punisiabtle
under this Ordinance, the conrt instead of or in
addition to any otier punishment which may bte
lawfully imposed, may fine the offender.

4) On conviction of a felony or misdeneanor
punishable under this Crdinance, the court,
instead of or in addition to any otier
punishment which may lawfully be imposed for the
offence, may require thie of fender tc enter into
his own recog:isances, with or without sureties,
for keeping the peace and being of good
behaviour: Provided that a person shall not be
inprisoned for more than one year rfor not
finding sureties.
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