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No, 29 of 1970

FRCII TEE COURT OF APPZAL (CIVIL DIVISION)
GUERNSEY

BETWEEN:
ADOLPHUS EENRY VAUDIN Appellant
AND
ADOLPHUS JOIN HAMON and
ATAN JANES MESNEY and

DOROTEY LUCIEN IIESHNEY
(nee Price) Lis wife Respondents

CASE FOR THE RESPCNDENTS

RECORD

l. This is an Appeal, by leave of the Court of

Appeal (Civil Division) of Guernsey, from an

Order of that Court (Sir Robert Le Masurier, P« 160
D.C.S., Bailiff of Jersey, Mr. J. G. le Quesne,

Q.C., and Mr. P.H.R. Bristow, Q.C.) dated the

11lth March, 1970, allowing an appeal by the Ps59
Respondents from an Order of the Royal Court

of CGuernsey (Ordinary Division) dated the 2lst

January, 1969, allowing an appeal by the

Appellant, the Plaintiff in the Action, from

an Order of the Seneschal of Sark dated the Pel
23rd November, 1968, dismissing the Appellant’s

Action on the preliminary ground that it was

barred by lapse of time.

2. The Action was instituted by the Appellant
against the Respondents by the presentation in
the Court of the Seneschal of Sark of a pel
Petition dated the 23rd August, 1968. By his
petition the Appellant claimed thst he was the
legal heir of one Marie Elizabeth Vaudin, who
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had died on the 19th September, 1938, and that UNIV

accordingly he was the rightful owner of landed| INSTITUTE OF ADVANCED
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property in the Island of Sark known as Le Port
a la Jument, to which the said llarie Elizabeth
Vaudin was entitled at the date of her death.

3. The issue in the Action was whether the
legal heir of the said Marie Elizabeth Vaudin,
in whom the said property vested on her death,
she having been the daughter and only descendant
of the eldest son of Thomas Jean Vaudin, was

(a) John Vaudin Hamon, the father of the first
Respondent who was a descendant, through 10
his mother, from the second son of the
sald Thomas Jean Vaudin, or

(b) +the Appellant, as he claimed, who was a
descendant through an unbroken succession
of males, from a younger son of the salid
Thomas Jean Vaudin

If the Appellant's claim to be the legal helr was
well founded, a second issue would have arisen,
whether the Respondents had acquired a good

title to the property by "acquisitive 20
prescription®.

4, In accordance with the normal practice in

the Court of the Seneschal, no written pleadings
were delivered. Lt the hearing, the Respondents
raised the preliminary objection that the
Appellant's cause of action was barred by the
passage of time ("extinctive prescription").

No evidence was tendered, but after hearing

argument the Seneschal upheld the Respondents'
objection and dismissed the Action. 30

5, The issue on this Appeal is whether; on the
admitted or assumed facts, the Appellant's cause
of action was barred by lapse of time.

6, In all three Courts, the case was argued on
the following admitted or assumed facts @~

(a) +that the said Marie Elizabeth Vaudin was
the owner (in accordance with Sark Law) of
the property at the date of her death, the
19th September, 1938;

(b) that the said John Vaudin Hamon, the Father 40
of the First Hespondent, entered into
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possession of the property shortly after
her death, that is to say in 1938 or at
the latest at some time in 1939;

(¢) +that he remained in possession without
interruption until his death in August,
1964 ;

(d) +that on his death his son and legal heir,
the First Respondent, entered into
possession ¢f the property;

(e) +that by a Deed dated the 24th October, 1964,
the First Respondent sold and conveyed the
property to the Second and Third
Respondents:

(£f) that the Second and Tiird Respondents
thereupon entered into possession of the
property and remained in such possession
continuously thereafter.

By Order 12 (3) of the Court of Appeal (Civil
Division) (Guernsey) Rules 1964 the Court of
Appeal has power to draw inferences of fact and
to give any judgument or make any order which
ought to have been given or made

7. By the law of Sark there is no testamentary
power over immovable property. On the death
of the owner it vests automatically in the heir.
Immovable property is not partable; the

nearest relative inherits the whole of it; to
the exclusion of all other relatives. The
Appellant claimed that title to the property
vested in him on the death of the said hiarie
Eligabeth Vaudin on the 19th September, 1938

on the basis set out in paragraph 3 above.

8, The law of the Bailiwick of Guernsey on the
subject of prescription in relation to immovable
propexrty is contained in the following Laws:-

Projet de Loi de La Prescription
Immobiliere, 1852, Section 1
(Orders in Council, vol.I, p.207)

Loi relative a la Prescription Immobiliere,
1509, Secction 1 (Orders in Council,
vol.IV, p. 281),
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By virtue of these DLaws the relevant period is
20 years.

9. In the Court of Appeal reference was made to
a Law (No. 1 of 1941) promulgated on the 27th
January, 1941, and confirmed by an Order in
Council dated the 1l4th August, 1945, and an
Ordinance made thereunder by the Royal Court of
Guernsey on the 25th August, 194%, providing
that time did not run for the purposes of
prescription during the period from the lst 10
July, 1940, to the 31lst December, 194%. The
Respondents do not admit that that Law applied
outside the Island of Guernsey, but, even if

it did, the period expired in the present case
at some time in 1964 or 1965.

10, At the hearing before the Seneschal, no
allegations of fraud, deceit or "bad faith"
were made by the Appellant against John Vaudin
Hamon or any of the Respondents, and the
Seneschal made no finding of fact in relation 20
thereto; nor did he decide whether the
Appellant or the said John Vaudin Hamon was or
believed himself to be the legal heir of Ilarie
Elizabeth Vaudin. The Seneschal found that
the Appellant'!s cause of action arose on the
19th September, 1938, the date of the death of
the said Marie Flizabeth Vaudin, and was barred
by reason of the lapse of time thereafter.

11, At the hearing before the Roval Court of

Guernsey (Ordinary Division), the submissions 30
of the Appellant were :-

(1) +that the Daws of 1852 and 1909 did not apply
in Sark;

(2) +that his title to the property arose on the
death of Marie Flizabeth Vaudin;

(3) +that he was not informed of his rights; and
was unaware of them until Tebruary, 19633

(4) +that this amounted to "bad faith";
(5) +that the Seneschal ought not to have

dismissed the Action without first having 40
investigated the guestion whether the
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Appellant or the said John Vaudin Hamon
was the legal heir of larie Flizabeth
Veaudin.

The submissions on tehalf of the Respondents

were

(1)

(2)

(3)

(4)

(5)

(6)

(7)

12,

that the laws of 1852 and 1909 applied
throughout the Bailiwick of CGuernsey;

that the Appellant's cause of action
arose on the death of Marie Elizabeth
Vaudin:

that, in the absence of fraud or deceit,
which had not been alleged, it was barred
by the lapse of time;

that prescription, once pleaded, must be
decided first as a preliminary matter and
before any contestation de cause;

that possession in "good faith" (that is to
say, possession by cune who was, or

believed himself to be, the true owner)

was not a requirement of extinctive
prescription, but only of acquisitive
prescription;

that, in the absence of any allegation of
fraud or deceit, and in order to maintain
the defence of extinctive prescription, it
was sufficient for the Respondents 1o
establish (as they had done) that they and
their predecessor in title John Vaudin
Hamon had been in possession of the land
for the requisite period before the
Respendent instituted proceedingss;

that any fact which would prevent, or
interrupt, the running of time must be
alleged and established by the Appellant.

The Bailiff, who allowed the Appeal, held

that only possession in "good faith" would afford
a good defence %o extinctive prescription, and
that before dismissing the Appellant's Action

on the ground that it was prescribed by lapse

of time, it was necessary for the Court to be
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satisfied that the First Respondent had a good
legal title to the property either by
acquisitive prescriction through his Father
John Vaudin Hamon or by inheriting it from his
Father as the lawful heir of llarie Blizabeth
Vaudin.

13. The submissions of the parties in the

Court of Appeal (Civil Division) were
substantially the same as those before the Royal
Court. In the course of argument, when 10
pressed by the Court, the 4npellant was unable
to sustain any allegation of fraud or deceit.
The only facts upon which he relied to prevent
time running were his own ignorance of his legal
rights before February, 1963, and personal
difficulties he had encountered in preparing

his case.

l4. The Court of Appeal allowed the Anpeal and
dismissed the Action. The Court held that the
period of prescription began from the time in 20
1938 or 1939 when the First Respoadent's Father,

John Vaudin Hamown, took possession of the

property, and had expired before the Appellant's
Action was instituted. The Respondents do not
challenge that ruling.

15, It is subtmitted by the Respondents that,

upon the itrue construction of Section 1 of the

Law of 1909, the proviso that possession must be

"in good faith" relates only to the acquisition

of title by the occupier, and not to the 30
extinction of the true owner's cause of action

to recover the land.

6. If, for the purpose of counstruing the Laws

of 1852 and 1909, it is necessary to consider

the law in force immediately before the

enactment of the Law of 1852, the common law

of the Bailiwick of Guernsey is the Ancienne

Coutume, and is to be found in Le CGrand

Coutumier du pays et Duche de Noruendie. Those

who compiled Le Grand Coutumier were familiar 40
with Roman Law and its concepts.

17. It is submitted ty the Respondents that
Roman Law fully recognised the distinction
between the extinctive and the acquisitive
effects of prescription, and that the
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requirements for the two cases were not the same.
Forty years' possession (long1851ml temporis
praescriptio) provided the occupler with a
defence to an action for recovery of the land,
but it did rot give him title. Other methods
of presoription (usucapio and longi temporis
pracscriptio) were fused under Justinian, and
wers not extinctive only, but conferred tltle.
The peculiar feabure of longissimi Lemporis
praescriovtio, was that, unlike both usaglo and
and longl temporis praescriptio, possession alone
was suffioient, irrespective of "good faith'.
"Good fazith", the presence of which was presumed
in the absence of evidence to the contrary, in
this context meant no more than the absence in
the occupler of knowledge, or reason to suppose,
that he was not entitled to occupy the land.

Girard's "Manuel Elementaire de Droit
Romein®™: 8th Ed. (1929, pp.322-336

Buckland's "Text-Book of Roman Law",
3rd Bd. (1963), pv. 241-252.

18, It is also subuitted by the Respondents
that tle common law of the Bailiwick of Guernsey,

immediately before the enactuent of the Law of
1852, “ecogﬂised two distinct consequences of
rescription in matters of real properuy, viz:

?a) the extinction of the true owner's cause

of action and (b) the acquisition of a good

title by the occupier; and that possession

was not required to e in "good faith" for
either purpose.

19. The Respondents relJ upon the work of
Guillaume Le Rouille d'Alencon on Le Grand
Coutunier, published in 1539, in which no
distinction is drawn between the requirements
for extinctive and acquisitive prescription,
although the two distinct effects are noted;
and no reference is made to any requirement of
"good faith'. They also rely upon the
following passages in coummentaries upon the
Ancienne Coutumes:

Fd
, "Prescrivtion est une preclusion de
reponse procree de temps procddd on escheu':
Le Rouillé, op, cit., Ch. CXXV.

Te
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"Ttem, que<prescription ou la tenue de
gquarante ans suffise a chacuyn en Normandie
dorenevant, pour titre comnetent, en foute haulte
Justice ou rtasse, ou de guelcongue autre chase
que ce soit": Le Charte aux Normands (gcranted
by Xing Louis X at Vincennes on 19th March, 1314);
cited in Le Rouillé op.cit.

"..e gqu'ten prescription statuaire ou

codtumiére il n'est besoin de prouver titre,

afin que le sStatut ou la codtume ajonte cuelgue 10
chose au droit common, par lequel le titre est

requls avec la poSSessioOn. 2t a lieu telle
prescription en choses hereditales et actions
reelles, ou dependantes de realite';

Terrien's Commeﬁfélres du_Dr01t Civil tant

Public que Privé, Observé au pays et Duche de
Normandie: (1654 Edn.)

The Respondents also rely upon Gallienne's
Traité de la Renonciation par Loi Outre et de
la Garantie, (1845 ed.) pp. 314 et seag. 20

20, It is further submitted by the Respondents
that the presence of "good faith" is to De

presumed unless the contrary is shown, and that
no foundation for any allegation of its absence
has at any stage teen asserted by the Appellant.

21. The Respondents humbly submit that this
Appeal ought to be dismissed and the Order of the
Court)of Appeal affirmed for the following (among
octher

REASONS 30

(1) BECAUSE prescription, once pleaded as a
defence, ought to be decided first and
before any contestation de cause.

(2) Alternatively BECAUSE +the Seneschal, in
his discretion, having decided to deal with
prescription as a preliminary point, there
is no ground for arguing that he exercised
his discretion wrongly.

(3) BECAUSE the common law of the Bailiwick of
Guernsey has always recognised two distinct 40
consequences of prescription in mnatters of

8.



10

20

30

(4)

(5)

(6)
(7)

(8)

(9)
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real pronerty, viz:

(a) the extinction of the true owner's
cause of action Lo recover the land
and

(v) +he acquisition of a good title by
the occupiler;

and mere possession for the requisite period,
irrespective of "good faith" has always
been sufficient for the former.

BECAUSE +the Law of 1909 applies throughout
the Zailiwick of Guernssy.

BECAUSE the Law of 1909 introduced the
requirement of "good faith" in relation
to the acquisition of title only, and did
not alter the ancient rule of the common
law of the Bailiwick of Guernsey, which
followed the Roman lLiaw in this respect,
that a cause of action for the recovery
of land was extinguished by possession
alone for the reguisite period,
irrespective of "good fagith."

BECAUSE in the absence of evidence to the
contrary, "good faith'" will be presumed.

BECIUSE at no stage has the Appellant
alleged any facts which are capable of
suprorting an answer to the plea of
prescription on any ground recognised by
the law of Sark.

BECAUSE, on the adnitted or assumed facts,
the Appellant's action cannot succeed, and
ought to be dismissed in limine.

BECAUSE the decision of the Court of Appeal
is right and the Order wmade ty the Courdt of
Avpeal ought to be affirmed.

P. J. ILLETT.

9.



No. 29 of 1970.

IN THE PRIVY COUNRCIL

ON APPEAL

FROM THE COURT OF APPEAL (CIVIL
DIVISION) GUERNSEY

e s,
BETWEEN
ATDOPHUS HENRY VAUDIN Appellant
AND

ADOLPHUS JOHN HAMON

and ALAN JAMES MESNEY

and DOROTHY LUCIEN

MESNEY (nee Price)

his Wife) Respondents

CASE FOR THE RESPONDENTS

HICKMANS
3 South Place,
London EC2M 2QQ.



