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IN THE PRIVY COUNCIL No. 4 of 1973

ON APPEAL FROM THE SUPREME COURT
OF NEW SOUTH WALES

h

BETWEEN:

STENHOUSE AUSTRALIA LIMITED (Plaintiff)
Appellant

-~ AND -
MARSHALL WILLIAM DAVIDSON PHILLIPS (Defendant)
Respondent

CASE FOR THE APPELLANT

l. This is an appeal by leave of the Supreme

Court of New South Wales against the order of

the Supreme Court of New South Wales dated the
26th October 1972, by which the Suit commenced
by Summons was dismissed with Costs.

2. The question raised by this appeal involves
the enforceability of certain provisions
contained in an agreement under Seal made the
23rd day of March 1972 between the Appellant of
the first part and the Respondent of the second
part, being an agreement made between the
parties following the tender by the Respondent
of his resignation as an employee of the
Appellant. By Clause 4 of the said agreement
it was provided as follows :-—

"Mr. Phillips covenants that he will not for
a period of five years from the said 9th day
of July, 1971 unless with the prior written
cansent of Stenhouse directly or indirectly
as principal servant or agent solicit
whether by written or oral communication or
otherwise insurance business from any

client as hereinafter defined".

By Clause 5 of the said agreement it was
provided as follows :-

"In the event that any client of Stenhouse
shall within a period of five years from
the said 9th day of July 1971 (and that

whether or not such client is a client of

1.
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one or more of the Stenhouse companies at
the time) place insurance business
whether or not business of a type
presently transacted by Stenhouse for such
client through the agency of Mr. Phillips
or through any agency other than that of
one of the Stenhouse companies referred to
in Clause 2 of this agreement so that

Mr. Phillips or any person firm or
corporation for whom Mr. Phillips is a
principal or agent or by whom Mr. Phillips
is employed and with whom he is associated
or connected in any other way receives or
becomes entitled to receive directly or
indirectly any financial benefit from the
placing of such business then Mr. Phillips
agrees to pay or procure that there shall
be paid to Stenhouse a one-~half share of
the commission received in respect ‘of such
transaction and such commission shall be
the gross commission (including an
allowances) paid by the Insurance Company
in respect of such transaction without
allowance for any rebate made to the client
and after deduction of any procurement fee
properly payable in respect of prospective
clients as hereinafter defined to any third
party for the introduction of such business
such procurement fee not to exceed one-
third of the total initial commission.

The sums payable to Stenhouse pursuant to
this Clause shall continue to be paid for
a period of five years (but only if there
is a financial benefit as aforesaid for
each year) from the date on which such
insurance business is so first placed and
shall be paid to Stenhouse concurrently
with tne settlement of the net premium due
to the Insurance Company concerned."

By Clause 6 of the said agreement it was
provided as follows :-

"Mr. Phillips covenants that except in the
circumstances provided for in Clause 5
hereof he shall not for a period of three
years from the said 9th day of July 1971
unless with the prior consent in writing
of Stenhouse directly or indirectly as
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principal servant or agent act as Insurance
Broker for any client as hereinafter
defined."

By Clause 8 of the said agreement "client" PP+ 257-258
was defined as follows:-

"For the purposes of Clauses 4, 5 and 6 of
this Agreement the word "client" shall
mean any person firm or corporation who at
the said 9th day of July 1971 or in the
preceding month was a client of Stenhouse
or any of its associated companies with
whom in the course of his employment with
Stenhouse Mr. Phillips has had dealings or
negotiations and further shall mean a
prospective client of Stenhouse or of its
associated companies whose insurance
business was the subject of negotiation
with Stenhouse through the services or
agency of Mr. Phillips either at the said
9th day of July 1971 or within the period
of 12 months preceding that date but shall
be construed as excluding any person firm

or corporation who was a client or
prospective client of Stenhouse as
aforesaid and whose business is acquired
by or who becomes thereafter a subsidiary
of any other person firm or corporation
which is at the said 9th day of July 1971
or may become during the texrm of this
Agreement a client of Mr. Phillips or any
verson firm or corporation by whom he is
employed or for whom he is acting as
agent, and further shall be construed as
excluding any Insurance Company."

The Appellant claims that in the circumstances

of this case the Respondent was and is bound

to observe the provisions contained in each of

the said Clauses.

3. The Agpellant is a Company having an

office in Sydney and having a number of 8-22,
subsidiary companies carrying on the business 92-96,
of insurance broking in each of the States of 102-105,
Australia. The Appellant has itself at all 157158,
material times carried on business as an 261,262
insurance broker. The Appellant and its

subsidiary companies are hereinafter pp. 84-88,
collectively referred to as "the Stenhouse 102,104,
Group". 223,224

3.
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4. By an agreement made the 1llth December 1964
between Stenhouse Scott North Australia Iimited
of the one part (a subsidiary of the Appellant)
and the Respondent of the other part the
Respondent accepted employment by Stenhouse
Scott Noxrth Australia Limited and entered into
certain covenants for the benefit of Stenhouse
Scott North Australia Limited.

By Clause 3 of the said agreement it was
provided as follows :-

"The Director's employment hereunder shall be
deemed to have commenced on the Tth day of
December 1964 notwithstanding the date
hereof and as from that date this agreement
supersedes all or any existing agreements
which subsist or may subsist between the
Company and the Director and subject to the
provisions herein contained this agreement
shall continue from the said 7th day of
December 1964 until the Director shall
attain the age of 60 years but shall not
then terminate unless six months' notice in
writing of termination shall have been
given by one party to the other terminating
the same and unless so terminated as
aforesaid this agreement shall continue from
year to year thereafter until terminated by
at least six months! notice in writing
given by one party to the other or until
the Director shall attain the age of 65
years whichever shall first occur. If the
service of the Director hereunder shall
continue after he attains the age of 60
years he shall during the month preceding
15th January in each year thereafter submit
himself for examination by a medical
practitioner nominated by the Company and
his continued employment shall be dependent
upon such medical practitioner certifying
that he is fit to carry out his duties
hereunder, failing which this agreement
shall terminate without notice on the 15th
January following such examination."

By Clause 10 of the said agreement it was
provided as follows :—

"The Director as a separate and independent

covenant enforceable as though Clause 1l
were not contained herein covenants and

4.
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agrees with the Company that he will not
for five years after the determination from
any cause whatever of his services
hereunder within Twenty-five miles radius
0of the General Post 0ffice Sydney directly
or indirectly engage or be concerned
whether as principal servant or agent in
the business of insurance broking or the
business of an insurance agent or solicit
the custom of any person, firm or
corporation who during the continuance of
this agreement shall have been a customer
of the Company and/or Stenhouse Holdings
Limited and/or any Company associated
therewith or a subsidiary thereof in
competition with any such Company."

By Clause 1l of the said agreement it was Do 246
provided as follows :-

"The Director as a separate and independent
covenant enforceable as though Clause 10
were not contained herein covenants and
agrees with the Company that he will not
for Flve years after the determination
from any cause whatever of his services
hereunder directly or indirectly engaged or
be concerned in the business of Iinsurance
broking or the business of an insurance
agent in any town in Australia in which the
Company and/or any of its associated
insurance broking companies shall have at
the date of termination of this agreement
a recognised place of business or in any
place within Australia solicit the custom
of any person, firm or corporation who
during the continuance of this agreement
shall have been a customer of the Company
and/or Stenhouse Holdings Limited and/or
any Company associated therewith or a
subsidiary thereof in competition with

any such Company."

5. By an agreement made the 6th September Pp. 251-253
1966 between Stenhouse Scott North Australia

Limited of the first part, Stenhouse Australia

Limited of the second part and the Respondent

of the third part it was provided, inter alia,

that the Respondent thenceforth should serve

and be employed by the Appellant, and that the

agreement made the 1llth December 1964 should

be construed and should operate as though

5e
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it were originally entered into with the
Appellant in lieu of Stenhouse Scott North
Australia Limited.

6. Thereafter the Respondent was employed
pursuant to the agreement made the 6th
September 1966 until he resigned from such
employment on and from the 9th July 1971.

T. During his said employment the Respondent
was Managing Director of Stemhouse Scott North
Australia Limited and Stenhouse Re-Insurance
Limited, both of which Companies were
subsidiaries of the Appellant and members of
the Stenhouse Group of Companies. Stenhouse
Scott North Australia Limited is the wehicle
through which insurance is placed on the
London Market for other members of the
Stenhouse Group. Stenhouse Re-Insurance
Limited is a re-insurance broking Company
which places re-insurance between one
Insurance Company and another.

8. During his employment the Respondent was,
as to the main part of his activities,
concerned with re-insurance work for the
Stenhouse Group. However, in addition, his
activities included direct contact with
persons seeking insurance or who obtained
insurance with or through the Stenhouse Group
of Companies. In such capacity he was
working with Mr. Newton the Development
Director of the Appellant, It was the
function of the Development Director %o
negotiate with the client and Insurance
Companies to the stage of appointment of the
Appellant as broker, whereafter the
negotiations and business were assigned to a
branch within the Stenhouse Group for
completion. The number of clients with whom
the Respondent had direct dealings or
negotiations was limited.

Q. The funds generated by each of the
Companies within the Stenhouse Group from
thelr activities have at all material times
been received by the Appellant. The business
of the Stenhouse Group has at all material
times been conducted under the control of, and
co—ordinated by, the Appellant through its
branches, being the subsidiary companies. At
all material times the senior executives of

10

20

30

40



10

20

30

40

the group were associated directly with the
Appellant and were concerned in the business
activities of the subsidiaries.

10. In the course of his said employment, the
Respondent had negotiations with Boral Limited
and its subsidiary and associated companies,
which said companies, at all material times,
had earried on business in diverse fields of
industrial activity. Between the lst January
1970 and 30th June 1972, the Stenhouse Group
acted as Insurance Broker of some classes of
insurance affecting the Boral Group.

1l By a letter dated 12th May 1971 the
Respondent gave to the Appellant eight weeks
notice of his intention to resign.

12. By a letter dated 1l3th May 1971, the
Appellant declined to accept such notice of
resignation.

13. Thereafter lengthy negotiations took place
between the parties, which led to the
execution upon the 23rd March 1972 of the
agreement under seal bearing that date herein-
before referred to. By such agreement, the
Respondent wais, inter alia, released from his
obligations under the agreements dated the
11lth December 1964, and 6th September 1966 and
in turn gave to the Appellant the benefit of
the Covenants set forth. The said agreement
was ratified by the Appellant on the 23rd
March 1972. ° During the course of the said
negotiations, challenge was made by the
Respondent to the validity of certain
restrictions contained in the earlier
agreements.

14. On the 9th July 1971, the Respondent left
the employment of the Appellant and immediately
set up the constitution in Australia of a
business in competition with the Stenhouse
Group. On the 1lst August 1971, the Respondent
commenced to work for a Company within the
group controlled by Heath & Company Limited,
which ultimately led to the incorporation in
New South Wales of C.E. Heath Insurance Broking

(Australia) Pty. Limited.

15. The Respondent continued to be so employed
until the 24th November 1971 when he was

7.
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appointed as Director of C.E. Heath Insurance
Broking (Australia) Pty. Limited. The
Respondent has since such time continued in
such position and has at all material times
since such time been employed and worked as
an insurance broker.

16. After leaving the employment of the
Appellant and before execution of the
agreement of the 23rd March 1972, the
Respondent made contact with Mr. Hargreaves,
the General Manager of Boral Insurance &

Fund Management Pty. Limited. At all material
times the placing of insurance for the Boral
Group of Companies was under the practical
control of Mr. Hargreaves, with whom the
Respondent had discussions and negotiations
while he was an employee of the Appellant.
Boral Insurance & Fund Management Pty. Limited
was a wholly owned subsidiary of Boral Limited
which acted in some cases as agent or broker
for the Boral Group in placing insurance and
in other cases as insurer itself of the risks
insured.

17. Between the 9th July 1971 and the 23rd
March 1972, the negotiations and discussions
continued between the Respondent and

Mr. Hargreaves relating to the placement of
the insurance business of the Boral Group of
Companies. Such negotiations and discussions:
arose out of approaches made by the Respondent,
and in such discussions, the initiative was
taken by the Respondent. Such discussions
included discussions on direct insurance for
the Boral Group, and the Respondent did not
expressly advise Mr. Hargreaves that he would
confine his business to re-insurance of Boral
Insurance & Fund Management Pty. Limited

risks.

18. 'On or about the 27th March 1972,

C.E. Heath Insurance Broking (Australia) Pty.
Limited submitted detailed proposals and
quotations to Mr. Hargreaves in relation to
substantial insurance business sought in
respect of the insurance of the Boral Group.
Part of the proposals were contained in an
insurance manual wherein C.E. Heath Insurance
Broking (Australia) Pty. Limited was described
as brokers to the Boral Group. There were
in addition oral discussions after the 23rd

8.
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March 1972 between the Respondent and
Mr. Hargreaves relating to such insurance.

19. Later in 1972, insurance policies were
effected by C.E. Heath Insurance Broking
(Australia) Pty. Limited as brokers for the
Boral Group in relation to Industrial All
Risks, Crime, & Loss of Profits. No consent
was given by the Appellant to the Respondent's
dealings with the Boral Group's insurance.

20. By proceedings commenced by Summons, the
Appellant sought declarations as to the
validity of Clauses 4, 5 and 6 of the agree-
ment under seal made the 23rd March 1972
between the Appellant of the first part and
the Respondent of the second part, declarations
that the Respondent had acted in breach of
Clauses 4, and 6 of the said agreement,
Injunctions restraining future breaches of
Clauses 4, and 6 of the said agreement, an
order for damages in respect of such breaches,
and in the altermative a declaration that the
Respondent was bound to make payment to the
Appellant in the manner provided by Clause 5
of the said agreement and an order for payment
of the same.

21. The Appellant before the Supreme Court of
New South Wales argued the following matters
which were considered by the Trlal Judge:-

(a) The Boral Group of Companies were
corporations which at the 9th day of
July 1971 and in the preceding month were
clients of the Appellant and its
Associated Companies with whom in the
course of-his employment by the
Appellant, the Respondent had dealings
or negotiations within the meaning of
Clause 8 of the agreement under seal
dated the 23rd March 1972.

(v) The existence of Boral Insurance & Fund
Management Pty. Limited and the placement
by it of insurance business for or on
behalf of the Boral Group did not
exclude the Boral Group from the
definition of client within the meaning
of Clause 8 of the agreement of the
23rd March 1972.

90
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(c)

(d)

(e)

(£)

(g)

()

(1)

The Respondent as servant or agent for

C.E., Heath Insurance Broking (Australia)

Pty. Limited, after the 9th July, 1971,
solicited the insurance business of the

Boral Group, which solicitation continued
after execution of the agreement dated

the 23rd March 1972 and in breach thereof,

and which continued solicitation was to

be viewed in the light of the events

preceding the 23rd March 1972, 10

{n the discussions and negotiations
vetween the Respondent and Mr. Hargreaves,
Mr. Hargreaves acted as servant or agent
of Boral Limited and of each subsidiary
or associated company within the Boral
Group whose insurance business was the
subject of the negotiations and
discussions.

The business solicited by the Respondent
was not confined to re-insurance of Boral 20
Insurance & Fund Management Ppty. Limited.

The business solicited was not that of an
Insurance Company within the meaning of
clause 8 of the agreement dated 23rd
March 1972.

The counselling advising and negotiations

of the Respondent constituted an acting

by the Respondent as broker for the Boral
Groug within the meaning of Clauses 5

and & of the agreement dated the 23rd 30
March 1972 and in breach of Clause 6

thereof.

The placement of the policies by the
Boral Group, through the means of the
Respondent and as a result of his actions,
constituted an acting by him as a broker
within the meaning of Clauses 5 and 6 of
the agreement dated the 23rd March 1972,
and in breach of Clause 6 thereof.

There was consideration for the 40
restraints contained in the agreement

dated the 23rd March 1972 in the release

by the Appellant of the Respondent from

his obligations under the two earlier
agreements, and in the compromise of the
disputes as to the relationships arising

10.
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under such earlier agreements, and were
not restraints in gross.

(§) The Appellant was itself directly
concerned with insurance broking and had
a distinct and substantial interest in
the business of its subsidiary and
associated companies. The group
enterprise was such that the Appellant
had sufficient interest to support the
restraints contained in the agreement
dated the 23rd March 1972.

(k) Clause 4 was not, in the circumstances
of the case, an unreasonable restraint
of trade.

(1) Clause 5 was not a clause in restraint
of trade, or a penalty clause, and,if
contrary to the Appellant's submission
it was to be regarded as a restraint of
trade, then it was not, in the
circumstances of the case, an unreason-
able restraint of trade.

(m) Clause 6 was not, in the circumstances
of the case, an unreasonable restraint
of trade.

(n) If contrary to the Appellant's
submissions, any of Clauses 4, 5 or 6
were to be regarded as being unreasonable
restraints of trade, then they were
mutually severable.

(o) In the exercise of its discretion
injunctions should be granted by the
Court in the event of its finding that
either Clauses 4 or 6 were valid and
enforceable.

22. The Supreme Court of New South Wales
accepted the submissions of the Appellant set
forth in sub-paragraphs 21 (a) to ?j), (n)
and (o) above, but rejected the Appellant's
submissions set forth in sub-paragraphs

21 (k) (1), and (m).

23. The basis of the holding that Clause 4 of
the agreement was unreasonable was as follows:-

(a) in reference to duration, firstly, upon the

11.
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(v)

(e)

24.
was

(a)

(b)

assumption that no reliance was made

by the Appellant in the presentation

of its case upon matters of confidentiality;
secondly, upon the finding that the
personal relationship between broker and
client was of little account and would

not continue to have any relevant effect
during the period of 5 years; thirdly,

upon the affirmative finding that in
relation to a significant number of 10
clients, the influence or relationship
would have ceased substantially before

the end of the period of restraint; and
fourthly, upon the conclusion that as

the restraint in question operated beyond
the point established by the evidence as
the point at which the influence or
relationship would not operate, the Clause

should not be upheld.

in reference to area, firstly,upon the 20
finding that the Clause operated to

prevent Solicitation of clients anywhere

in the world; and secondly, upon the

finding that the Appellant had not

satisfied the onus of proving that in

this respect the covenant would not, in

any practical sense, impose a significant
burden upon the Respondent. )

in relation to c¢client, upon the finding

that the Clause was not confined to 30
aspects of insurance business of clients

with which the Appellant and the

Respondent had a particular relationship.

The holding that Clause 5 was unreasonable
based upon the following findings:-

that the Clause was directed to ensuring
that trade with clients be restricted
and accordingly fell to be considered by
restraint of trade doctrines.

that the restriction was imposed merely 40
by reference to the placement of

insurance business and not upon

solicitation or other activities relating

to the exercise by the Respondent of the
influence or relationship acquired from his

12.
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(¢) that the restriction applied whether or
not the Respondent participated or knew
of the placement of the client's
business.

(d) that the duration was longer than could
be justified.

25. The basis of holding that Clause 6 was
unreasonable was as follows :-~

(a) upon an application of the authorities
so as to extract what amounted to a
proposition of law that it is essential
to the reasonableness of a restraint
that it be framed; according to what
may, in a practical sense, be fairly
anticipated at the date of the
agreement as the area of influence or
relationship.

(b) upon a finding that as the agreement
was made at the termination of
employment, a judgment could have been
formed with a reasonable degree of
certainty as to the clients and nature
of the business affected by the
influence and relationship, and the
period and area for which such
influence or relationship might
respectively last and extend in relation
thereto.

(c) upon a finding that the restraint was
not framed in relation to the clients
to whom it might fairly have been
anticipated at the date of the -
agreement, in a practical sense, that
the influence or relationship would
extend.

(4) upon a finding that the restraint
operated in an unlimited geographical
area and that the Appellant had not
shown that the covenant would not,in
any practical sense, impose a
significant burden on the Respondent.

(e) upon a finding that the restraint
would seriously interfere with

13.
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27.

the occupation of the Respondent.

upon a finding that the

balance of advantages to the Respondent
in the release from the restrictions
under the pre-existing agreement were
outweilghed by the disadvantages caused
to him from the covenants in question.

SUBMISSIONS
The Appellant humbly submits that the

decision of the Supreme Court of New South 10
Wales is erroneous in the following
respects: -

(a)

(b)

(e)

(d)

28.

in holding that the restraint imposed by
Clause 4 is greater than is reasonably
necessary for the protection of the
legitimate interests of the Appellant
and as between the Appellant and the
Respondent, is, on balance,

unreasonable and unenforceable.

in holding that Clause 5 operates ‘to 20
restrain trade and falls to be considered

as to its enforceability, by reference

to the normal restraint of trade

principles.

in holding that Clause 5 operates to
restrain the Respondent in his trade in
respects and to an extent which are
unreasonable and is unenforceable.

in holding that on balance the restraint
imposed by Clause 6 is wider than is 30
reasonable and is unenforceable.

The Appellant humbly submits that the

Judgment and order of the Supreme Court of
New South Wales dismissing the Summons with
costs should be reversed; that injunctions
should be granted restraining the Respondent
from acting in breach of the provisions
contained in Clause 4 and Clause 6 of the
agreement and each of them; that it should
be declared that the restraints imposed by 40
Clauses 4 and 6 of the agreement and each
of them are valid and enforceable; that it
should be declared that the Respondent has,
in relation to insurance business of the
Boral Group of Companies, solicited
insurance business from a client of the

14.
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Appellant and acted as insurance broker for
a client of the Appellant in breach of
Clauses 4 and 6 respectively of the
agreement; that it should be declared that
the provisions of Clause 5 of the agreement
are valid and enforceable; and that orders
should be made for the payment by the
Respondent to the Appellant of damages or
in the alternmative a one-half share of the
commission received in respect of the said
insurance business and for inquiry into the
amount of such damages and commission
respectively; for the following amongst
other

REASONS

le The restrictions contained in the

agreement were not covenants in gross,
the Respondent having been released from
pre-existing restrictions in return for
the new covenants. Spink (Bournemouth
Limited v. Spink, (19'132671%'."‘5447""“"‘l
Further they were given in compromise of
disputes as to the earlier agreements.

2. The Appellant had an interest in the

business carried on by the Stenhouse Group,

both in its own right and in a commercial
sense sufficient to justify the
restrictions. Holdsworth & Co.
(Wakefield) Limited v. Caddies (1955)

1 W.L.R. %52; Gilford Motor Co. Limited
v. Horne (1933) Ch. 935; and Connor Bros.
Timited v. Connor (1940)

3. No submission was made by the Respondent
that the covenants in question were
unreasonable in the interests of the
public and no finding to that effect was
made. Accordingly the covenants in
question fall to be considered only
according to whether they are reasonable
in the interest of the parties.

4 A1T E.R. 179.

4. The Appellant concedes that the onus
rested on it to prove reasonableness in
the interest of the parties in respect of
such of the covenants in question as were

covenants in restraint of the Respondent's

trade. The proper test by which such

question is determined in relation to each

15'

RECORD



RECORD

restraint as between employer and employee
is whether it imposes a greater restraint
upon the employee than is reasonably
necessary for the protection of the
employers business. Herbert Morris
Limited v. Saxelb (19I§$ A.C. 535; Home
ounties Dairies Limited wv. Skilton
119705 I WOLo§c 526 at P 534.

. It is respectfully submitted that the

evidence showed that there were interests
of the Appellant for which it was
legitimate for the Appellant to seek
protection, in relation to the confidential
information available to the Respondent
(including the names of its clients,
information sbout such clients, and its
business methods and know-how) and in
relation to its customer connexion. It
was not suggested by the Supreme Court of
New South Wales that such interests were
not legitimate interests meriting
protection.

. That there were in relation to matters of

confidentiality substantial interests of
the Appellant meriting protection is
established from the evidence showing that
there were available to the Respondent the
names - of all the clients of the Stenhouse
Group, detailed information concerming
their activities and their business with
the Appellant, and details of the times

at which and methods by which such clients
should be approached. Further there was
available to the Respondent information as
to the methods and channels for placement
of business employed by the Appellant,

and 1ts areas of strength and weakness.
Although recognised to exist, it is
submitted that these matters of
confidentiality were given insufficient
consideration by the Supreme Court of New
South Wales and erroneously excluded from
the consideration of reasonableness.

. That there were interests of substance of

the Appellant in relation to customer
connexion meriting protection is
established by the evidence showing that
dealings between broker and client
require frequency of contact, that the

16.
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business was of a recurring nature, that
there is a close and personal relation-
ship between the employee and client,
that a detailed and intimate knowledge of
the clients affairs and activities is
acquired, that it is a business providing
services of a complex and skilled nature,
that substantial periods of time are
devoted to the service provided for the
client, that the needs of the client are
special needs in respect of which
detailed knowledge 1is acquired by the
employee and that the work is done in
conditions of confidentiality.

For the reasons hereafter appearing,
it is submitted that insufficient weight
was given by the Supreme Court of New
South Wales to such matters.

The Appellant respectfully submits that
the authorities establish that the onus
on an employer seeking to enforce a
covenant in restraint of trade is not to
prove reasonableness as a fact, but to
prove circumstances from which
reasonableness can, as a matter of law be
inferred by the trial judge.

Herbert Morris Limited v. Saxelb
(1916) 1 A.C. 688 esp. at pp."—z—l"(o —7. It
is submitted that in failing to draw this
distinction, the Supreme Court of New

South Wales fell into error.

. The Appellant further respectfully submits

that the authorities establish that such
inference is to be drawn by a consideration
of the ambit of the restraint in the light
of all relevant aspects which include,
inter alia, the weight and substance of

the employer's interest meriting protection,
the nature of the trade and mammer in
which it is conducted, the nature and
extent of the employers own business, the
nature of the servants employment, and the
circumstances in which the Contract was
bargained for. It is in the light of all
such aspects that the circumstances are

to be found from which reasonableness is

as a matter of law, to be inferred. It

is submitted that the Supreme Court of

17.
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11.

12.

New South Wales fell into error in failing
to consider the ambit of the restraints in
the light of all such aspects.

CLAUSE 4

In particular it is submitted that in
holding in relation to Clause 4 that a
restriction for five years afforded a
protection which was more than adequate

to the interests of the Appellant meriting
protection, the Supreme Court of New
South Wales was in error in failing to
give any consideration to the interests
referred to in paragraph 6 of these
reasons and in giving insufficient
consideration to the interests referred to
in paragraph 7 of these reasons. It is
further submitted that it failed to give
sufficient consideration to the aspects
referred to in paragraph 9 of these
reasons, in respect of which evidence was
available in the respects and to the
extent set forth in paragraph 26 of the
Appellant's case.

In considering questions of duration,
account is properly taken of the period
necessary for the employer to place a new
man on the job, and for the new employee
to have a reasonable opportunity to form
a relationship of knowledge and influence
with the clients Middleton v. Brown (1878)
47 L.J. Ch. 411l. Account is also
properly taken of the period which might
be estimated to elapse before the employee
would lose the hold he had acquired over
clients so that he could no longer take
advantage of that hold in acquiring their
business.

Such questions, however, are only part of
the material from which the inference of
reasonableness is drawn, and are
themselves to be considered in the light
of all relevant aspects. The Courts have
made it clear that no hard and fast rules
are to be laid down in relation to time or
in relation to space, each being treated
as one of all the elements by the light
of which the reasonableness of the
restriction is taken as a whole.

18.
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Pitch v. Dewes (1921) 2 A:C. 158 esp. at
p.167.

p.107.

It is also respectfully submitted that
where restrictions in respect of one or
more of the elements of space, time, or
clients are limited, a considersble
restriction in respect of one of the
other aspects may be more acceptable than
would otherwise have been the case.

Fitch v. Dewes (1921) 2 A.C. 158 at 163.

The Supreme Court of New South Wales
considered duration by an ingquiry and
ultimate finding as to the point of time
at which the employee's detailed
knowledge of clients business activities
would no longer be of assistance to him,
having regard to changes in their
affairs. The question was not
considered by inquiry into the period for
replacement of the Respondent by the
Appellant, nor by inquiry into the period
during which the Respondent's hold
arising out of matters other than
knowledge of clients business activities
might be expected to subsist, save that
referc-nce was made to the personal nature
of the relationship to which aspect it is
submitted, insufficient weight and
consideration were given. Such approach
was not justified by the decision in

Lindner v, Murdock's Garage 83 C.L.R. 628

which is authority for consideration of
the question in the light of all aspects.

It is further respectfully submitted that
by determining the question of
reasonableness by a principle that the
restralnt was necessarily unreasonable as
it was found to extend for a period in
excess of the period for which the
relationship of influence or knowledge was
found to subsist, the decision was in
conflict with the principle expressed in

Fitch v. Dewes (supra). In any event it

is submitted that upon a proper
understanding of the whole of the evidence
there was no basis for a finding that the
period of hold would cease before the
period of restraint. In particular, the
question was considered in relation to

19.
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17.

18.

part only of the clientele and was confined
to knowledge of day to day business
actitivies. Furthermore properly
understood the restraint operated
prospectively from the date of the
agreement and its duration was for a period
of less than five years from the date of
the termination of the employment.

It is further respectfully submitted that
the period for which a hold might be
expected to subsist could not be properly
answered by opinion evidence as to that
period. Such period should have been
determined by inference from all the facts,
of which at the most such opinion evidence
if admissible could only form part.

Alternatively it is respectfully submitted
that in considering questions of duration,
reasonable protection permits of a period
of grace after the earliest point at which
it might fairly be estimated that the
client!s hold would cease, and at which
the employee replacing the retired

servant would acquire a relationship of
knowledge and influence.

It is submitted that by reason of the

matters above set forth the Supreme Court of New
South Wales was in error in failing to take into

account in assessing reasonableness, inter
alia, the following further matters:-

(a) the circumstances in which the covenants

were given, namely at a time when the
Respondent'!s employment had ceased, and
when he had obtained fresh employment
in an office at least equal to that
from which he had retired. Further
they were given in circumstances of
equivalent bargaining power, by a
senior employee, at a time when there
was no anxiety on the employees part
to enter the employers service, at a
time when he had demonstrated his
ability at least to maintain his
condition, and after strenuous
bargaining and in consideration of the
release from pre-existing restrictions
the validity of which had been
challenged by him.

20.
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(b)

(e)

(d)

That the circumstances in which the
covenant is entered into are an
lmportant consideration is established
gyWM. % Sé Drapers v. Reynolds (1957)

that the restraint, upon its proper
construction, fell into the cadpegory
of employee restraint recognised to be
of the narowest category, namely those
directed towards the employers
connexion with those clients with whom
the employee actually dealt.

That the number of clients affected by
the restraint was limited by the
requirement in Clause 8 that they be
clients with whom the Respondent had
dealings or negotiations and who were
clients or prospective clients during
a limited period. Further the
clients to whom the restraint extended
were by reason of the requirement that
they be clients with whom the
Respondent had dealt or negotiated
were known with complete certainty by
both the Appellant and the Respondent
at the date on which the agreement was
made.

Accordingly questions of duration
and space might reasonably be
approached more liberally.

The authorities show that covenants
against soliciting or canvassing
customers, being activities in
respect of which the employer is
particularly vulnerable, are not
commonly struck down for excess
duration or area.
CeW. Plowman & Son Ltd. v. Ash
19 4 w.IJo . 5
Gilford Motor Co. Itd. v. Horme
(1933) Ch. 935

Dubowski & Sons v. Goldstein
(13955 1 Q.B. 478

19, It is submitted that the Supreme Court

of New South Wales was, by reason of the
matters set forth in paragraph 17, in
error in holding the clause unreasonable

21.

RECORD
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20.

21.

in relation to geographical area of
operation. The restriction being
limited to clients who were ascertainable
and known to the parties with certainty, it
was reasonable for the restriction to apply
to business relating to all risks and
activities wherever located of those clients
with whom there was such a customer
connexion. Furthermore inquiries as to
international movement of clients and the
employee involved a consideration of
improbable and extraneous contingencies which
was not justified either having regard to the
evidence as to the areas of operations of the
Appellant or by the authorities.

CoeW. Plowman & Son Limited v. Ash

194 ooRoS .

Further in placiug upon the Appellant an
onus of showing positively that operation of
the clause outside Australia would not impose
any significant burden upon the Respondent,
the Supreme Court of New South Wales placed
upon the employer an onus not justified by
the authorities. The correct inquiry was
whether the legitimate interests of the
Appellant were such that in all the
circumstances protection against soliciting
clients in respect of risks or activities
outside Australia was reasonable. The approach
of the Supreme Court of New South Wales
required a weighing up of advantages and
disadvantages which was not justified on the

authorities, Herbert Morris Ltd. v. Saxelby
(1916) 1 A.C. > at 707.

It is further submitted that the Supreme Court
of New South Wales was in error, for the
reasons set forth in paragraph 17, in treating
the clause as unreasonable in that it extended
to all aspects of insurance business of
clients whereas the Respondent's dealings with
certain clients might have been confined to
some only of the aspects. The evidence showed
that a division of the business of insurance
broker into separate aspects of insurance

is not a commercially justifiable division

for the purpose of restraint of trade
doctrine, such industry being

clearly distinguishable from these

22.
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industries where there is no carrying over
of skills and knowledge from one department
to another and no difference in substance
between the services and products supplied.
Similar services and skills are provided
and employed in each aspect of insurance
broking. The skills and services are
supplied in relation to the one client,
knowiedge of the client and its activities
mst, or may reasonably be expected to, be
of assistance for each risk with which the
broker is concerned, and the existence of
a relationship in one facet of the client's
insurance business must, or may reasonably
be expected to, confer an advantage in
relation to the acquisition of business for
other insurance business.

It is further submitted that upon a proper
view of the evidence the Respondent did

not have dealings or negotiations with
clients within the meaning of clause 8

when engaged in re-insurance activities and
that the Supreme Court of New South Wales
was in error in taking into account any
company or person in respect of whose
insurance the Respondent'!s sole concern

was in the field of re-insurance. Any
dealings or negotiations by the Respondent
concerning the same was in the context of
broker acting between insurer and re~insurer.
Clause 8 should be read in the light of
such surrounding circumstances and client
limited accordingly.

CLAUSE 5

It is respectfully submitted that Clause 5
does not fall to be considered as to its
efficacy by reference to the restraint of
trade principles. It is not in its terms
a restraint of trade and it does not
require the Respondent to give up the
freedom in the future to carry on a trade
with other persons not parties to the

contract. Petrofina éGt. Britain)
Limited v. Martin (19 h. 1406, Esso
Petroleum Co. Limited —v- Harpers Garage
(1968) A.C. 269. In treating the
contract as one restricting competition by

way of financial impost or inducement, and
thereby being in restrainc of trade, the

23.
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Supreme Court of New South Wales was
in error. Tool Metal Manufacturin
Co. Limited —v- Tungsten Blectric

Co. ILimited (1955) L W.L.R. 76L (H.L.).

In the alternative, if contrary to the
Appellant's submissions, the clause is
properly to be considered by reference
to the restraint of trade principles, it
is respectfully submitted that the
Supreme Court of New South Wales was in
error in drawing a distinction between a
restraint imposed by reference to the
placement of insurance business, and a
restraint imposed upon activities, which
in terms relate to the exercise by the
employee of the influence or
relationship acquired by virtue of his
former employment. Such distinection is
entirely illusory and does not exist in
substance, for the placement of business
by a client, in the manner provided by
the clause, is nothing but the acceptance
of business by the Respondent in
competition with the Appellant, which
competition an employer may restriect,
where it is reasonable to do so, in
order to protect the employert's
legitimate interests. Lindner —v-
Murdock's Garage 83 C.L.R. 628.

For the reasons elsewhere herein set out
it is respectfully submitted that a
restriction upon competition in the terms
of the agreement was reasongble.

‘Further in the alternative, it is

respectfully submitted that the Supreme
Court of New South Wales fell into error
by failing to take into account, firstly,
the seniority of the Respondent at the
date of the agreement, with the consequence
that he might reasonably, and in a
practical sense, be expected to be at
least aware of placements of the business
by clients in the circumstances and
within the meaning of the agreement; and,
secondly, the fact that upon a proper
view of the authorities knowledge of
breach is of little importance. Such
breach may be avoided by inquiry, and
any apparent hardship is avoided by

24.
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27,

breach being followed by an award of nouminal
damages and not by injunction.

Dubowski & Sons —v- Goldstein (1896) 1 Q.B.478;
Eif 1ford Motor % -V~ HorneTI933 1 Ch 9353
G.W., Plowman & Son Limite — Ash (1964)

1W- o Re 5

Further in the alternative, it is
respectfully submitted for the reasons set
out in relation to Clause 4 that the period
for which the clause operates ig a period
which, in the circumstances, is justified.

CLAUSE 6

It is respectfully submitted that the
Supreme Court of New South Wales was in
error in applying, as an essential
condition of reasonableness, the require-
ment that the clause be framed gccording
to what might, in a practical sense, be
fairly anticipated, as at the date of the
agreement, as the area in which the
influence or relationship acquired from
the earlier employment would apply.

The application of such a requirement

is not supported by the authorities and

is an unwarranted restriction of the
doctrine.. G.W. Plowman & Son Limited
~v—- Ash (1964) I W.L.R. 568 ; Home Counties
Dairies Limited —v— Skilton (I975$T W.L.R.
526, The principle by which the Clause
should have been considered was simply
whether it imposed a greater restraint
upon the Respondent than was reasonably
necessary for the protection of the
legitimate interests of the Appellant,
such question being determined by
inference as to reasonableness drawn, from
all the circumstances, in the light of

the precise extent and consequences of

the restriction ascertained objectively

as a matter of construction and from

the facts. Herbert rris Limited —v-
Saxelby §1215$ «C. ggB Home Counties
Da%ries Limitgd Ve Skiltgn ZI970§

+Re 526 at p.534. he question

asked should properly have been is the
clause, in all the circumstances and as
presently framed, reasonable ?

25,
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28. Considered in such manner, it is submitted

29.

30.

that the Supreme Court of New South Wales
should have held the restriction in its

application confined to a limited number
of clients and also confined to a period

of less than three years, to be reasonable,

in the light of all the circumstances
elsewhere herein referred to and for all
the reasons elsewhere herein referred to.

In any event 1t is submitted in relation
to the clients to which the clause
extended, that they were for the reasons
elsewhere herein set forth a numerically
small group, known by each party with
certainty at the time of the agreement,
and chosen by reference to criteria

which were reasonable, being clients with
whom the Respondent had relevant
connexion while employed by the Appellant.

It is further submitted that the Supreme
Court of New South Wales was in error in
1ts assessment of the reasonableness of
the clause in relation to the iInclusion
of protective clients within the class

of clients whose business was sought to

be protected. An employer’s interest in
such clients is properly the subject of
protection. Gledhow Autgoparts Limited

el o Delag! (19 5) 1 W.L.R. 13606. There
was here the relevant connexion between
the Respondent and each such prospective
client, it being a condition of their
inclusion within the definition of client
that their business be the subject of
negotiation with the Appellant through
the services or agency of the Respondent.
It is further submitted that the reasons
set forth in sub-paragraphs 21 and 22 of
these reasons that a dissection of the
business into classes of insurance for the
purpose of restraint of trade principles
is commercially unwarranted. Further the
employer might fairly be regarded as
especially vulnerable in relation to those
prospective clients with whom the employee
was dealing prior to his retirement, the
employee's advantage in respect thereof
having been acquired by virtue of his
employment.

26,
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31.

320

It is further submitted that the Supreme
Court of New South Wales was, for the
reasons herein set forth, particularly in
sub-paragraphs 13, 20 and 21, in error as
to its assessment of the reasonableness
of the clause in relation to the
geographical area of the restraint.
Further the approach adopted ignored the
division of corporate structures by
which, as a matter of commercial reality
and necessity, international groups carry
on their business, and in respect of
which judicial notice should have been
taken. The evidence established that the
clients of the Appellant were companies
incorporated within the geographical
locality of the risks placed, and the
testing of the restraint by reference to
possible international movement of the
parties to the agreement and such clients,
or by reference to activities of other
companies within the international group
involved an unwarranted consideration of
improbable and extraneous considerations.

It is further respectfully submitted that
for the reasons set forth, in sub-paragraph
21 of these reasomns, the Supreme Court of
New South Wales was in error in imposing
upon the Appellant an onus in respect of
the effect of the restriction upon the
future employment and occupation of the
employee within the period of the restraint
and by requiring that the restraint be
reasonable in the interests of the
employee. son ~v- Provident Clothin

and Supply Co. Limited (1913)A.C. 724. If
contrary to the Appellant's submissions
there is such an onus then it was

gsatisfied by the evidence establishing

that the Respondent had acquired employment
as a senior executive of a company within
an insurance broking group based in the
United Kingdomn. It is further submitted
in the alternative, that having regard to
the extent and nature of the restriction

it 4id not, for the reasons elsewhere
herein set forth, seriously interfere

27.
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33.

with the occupation of the Respondent.

It is further submitted that the Supreme
Court of New South Wales was in error
assessing the reasonableness of the
restraint by an investigation into the
adequacy of the consideration for the
restraint, which amounted to an
investigation whether the clause was
reasonable in the interests of the
employee rather than in that of the 10
employer. Herbert Morris Limited

In the alternative if contrary to the
Appellant's submission an inquiry into
such adequacy was permissible it should
not have been confined to a consideration
of the extent to which doubts existed

in relation to the earlier agreement.

In particular consideration should have
been given to the circumstances in which 20
the new agreement was made and to the
worth to the Respondent of a final and
immediate release from the earlier
agreements without litigation.

J.R.T. WOOD
J.A.D. HOPE

28.
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