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CITATION
ELIZABETH R.

TO The Within named Defendants

ASSOCIATED MINERALS CONSOLIDATED LIMITED and

T AL S . 4 A ST .

WYONG ALLUVIALS PTY, LIMITED

GREETING:

YE command you that within eight (8) days
after the service hereof on you, exclusive of the
day of such service, you cause an Appearance to be
entered for you in the Equity Office of our Supreme
Court, Elizabeth Street, Sydney in the State of New

South Wales to the within Statement of Claim and

that you do at the same time of entering your Appear-

ance file in the said Equity Office a memorandum
stating in effect that you do dispute, in whole or
in part, the Plaintiff's claim (specifying which
part) or that you submit to such decree or order as
the Court thinks fit to make or that you disclaim
all right, title and interest in the subject matter
of the within Statement of Claim,

WITNESS: The Honourable Charles McLelland,

Chief Judge in Equity at Sydney the 23rd day

of December, 1971 and in the twentieth year
of Our Reign.

David J. Nicholas (L.s.)

for Chief Clerk in Equity

NOTE s If you neglect to enter your Appearance,

or to file a memorandum as above menticned,

you will be subject to such order as the Court

thinks fit to make in your absence.

1. Statement of Claim
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IN_THE SUPREME COURT

OF NEW SOUTH WALES No. 2083 of 1971

IN EQUITY
BETWEEN

N

WYONG SHIRE COUNCIL

Plaintiff
AND3
ASSOCIATED MINERALS CONSOLIDATED
LIMITED and WYONG ALLUVIALS PTY,
LIMITED
Defendants
STATEMENT OF CLAIM
1, The Plaintiff is a body corporate entitled

to sue in and by its said name and style.

2. The Defendants are each duly incorporated
and liable to be sued in and by their said names

and styles.

3. There is situate within the Shire of Wyong
certain land (hereinafter called 'the subject land')
known as Portions 44, 51, 48 and 42 Parish of
Wallarah, County of Northumberland.

L, On the 6th day of January, 1961 there was
notified in the Government Gazette a direction by
the Minister for Local Government to the Plaintiff
to prepare a Town and Country Planning Scheme with
respect to all land in the Shire of Wyong pursuant
whereto Division 7 of Part XIIA of the Local Govern-
ment Act 1919, as amended, came into operation as

from such date within the said Shire.

2. Statement of Claim
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Statement of Claim
54 On the third day of May, 1968 the Shire of
Wyong Planning Scheme Ordinance was prescribed.
6. Pursuant to the said Ordinance the whole of
the subject land was zoned 'Open Space -~ Recreation?
save for part of Portion 44 which was zoned ‘Non-
Urban A' and a further part of the said Portion
which was zoned 'Residential A' pursuant to the said
Ordinance.
7 Between the 6th day of January, 1961 and the
present date no consent has ever been granted by the
Plaintiff, whether under the Town and Country Plan~-
ning -« General Interim Development Ordinance or the
Shire of Wyong Planning Scheme Ordinance in favour
of any person permitting the use of the subject land,
or any part of it, for the mining of any materials
or for the making of any roads, the construction of
any pipeline, or power line, the construcition of
any pump station or the construction of any levee
bank upon the subject land or any part thereof.
8, On or about the 27th day of February, 1967
Special Lease 369, relating to Portion 44, was
granted to the first named Defendant pursuant to the
Mining Act 1906 as amended. The term of the said
lease was for five (5) years from the date of grant.
9, On or about the 29th day of August, 1962
Special Lease 202 was granted to Messrs. A.A. Brown
and N,E. Penman, as Nominees for the second named
Defendant, pursuant to the Mining Act 1906 as amended

3. Statement of Claim
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Statement of Claim
and relating to fthe land within Portion 51. The
said lease was granted for a term of five (5) years
from such date. On or about the 24th day of April,
1964 the said Lessees transferred their interest in
the said lease to the second named Defendant.
The second named Defendant has sought a renewal of
the said lease for a further term.
10, On or about the 1l4th day of June, 1961 Special
Lease 176 was granted to Messrs. A,A. Brown and R.R.
Nash, Nominees for tlie second named Defendant, pur-
suant to the Mining Act 1906 as amended and relating
to the land within Portion 48. The said Lease was
granted for a term of five (5) yvears from such date.
On or about the 1l4th day of January, 1963 the said
Lessees transferred their interest in the said lease
to the second named Defendant. The said lease was
retewed for a further five (5) years expiring on the
14th day of June, 1971. Application for a further
renewal of the said lease has been made by the second
named Defendant.
11, On or about the 3rd day of May, 1961 Special
Lease 175 was granted to Messrs. A.A+ Brown and R.
R, Nash, Nominees for the second named Defendant,
pursuant to the Mining Act 1906 as amended and relat-
ing to the land within Portion 42. The said lease
was granted for a term of five (5) years from such
dates On or about the 1li4th day of January, 1963 the
said Lessees transferred their interest in the said

L, Statement of Claim
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Statement of Claim
Lease to the second named Defendant. The said Lease
was renewed for a further five (5) years expiring on
the 3rd day of May, 1971. Application for a further
renewal of the said Lease has been made by the second
named Defendant.
12, The Defendants are the owners of a certain
mining dredge situate upon Portion 48 and the Defen-
dants are currently operating such mining dredge for
the purpose of winning rutile, zircon and associated
minerals. The Plaintiff charges and the fact is that
the Defendants will, unless restrained by this
Honourable Court, continue to carry on such mining
operations upon the subject land.
13. The Defendants are the Operators of a second
mining dredge situate upon Portion 44 which said
dredge is ready for operation for the purpose of
winning rutile, zircon and associated minerals upon
the subject land. The Plaintiff charges and the fact
is that, unless restrained by this Honourable Court,
the Defendants will commence to operate the said
dredge for such mining purposes.
14, There are presently growing upon most of the
subject land substantial and attractive trees,
15, The Plaintiff charges and the fact is that
mining operations for the purpose of winning rutile,
zircon and associated minerals necessarily and in-
evitably destroys all existing vegetation upon the
land mined.

5. Statement of Claim
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Statement of Claim
16, On the 22nd day of July, 1971 the Plaintiff
resolved in terms following:
"RESOLVED
That the Council immediately place a Tree
Preservation Order on the whole of the red
gum forest at The Entrance North West of
Wilfred Barrett Drive and contained within
the boundaries of ML.44 and ML.51."
17. Within portions 44 and 51 and lying west of
Wilfred Barrett Drive and east of Tuggerah Lake is
a substantial Angophora (red gum) forest.
18, On the 9th day of December, 1971 the Plain=-
tiff resolved in terms following:
That Council being of the opinion that it is
expedient in the interests of amenity to make
provision for the preservation of trees pur-
suant to Clause 44 of the Shire of Wyong

Planning Scheme Ordinance HEREBY PROHIBITS

the ringbarking, cutting down, topping, lop=-
ping, removing, injuring or wilful destruc-
tion of any tree within the Shire of Wyong
except with the consent of the Council."
19. Since the said resolution the Plaintiff has
given no consent to the ringbarking, cutting down,
topping, lopping, removing, injuring or wilful de=-
struction of any tree upon the subject land,-
20, The Plaintiff charges and the fact is that

6. Statement of Claim
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Statement of Claim
unless restrained by this Honourable Court the De-
fendants will cut down, remove, injure and wilfully
destroy itrees upon the subject land without the con-
sent of the Plaintiff.

21, The Plaintiff charges and the fact is that
the Defendants will unless restrained by Order of
this Honourable Court use the subject land for the
purpose of making roads and of constructing pipe-
lines and powerlines, pump stations and levee banks

without the prior consent of the Plaintiff.

THE PLAINTIFF THEREFORE CLATMS:

la . That it may be declared that the use of the
land contained in Portion Nos. 44, 51, 48 or 42
Parish of Wallarah, County of Northumberland or any
part thereof for the purpose of the mining of rutile,
zircon or associated or similar minerals or for the
purposes of making any roads or of constructing any
pipelines or powerlines or of constructing any pump
station or of constructing any levee bank thereon
without the prior consent of the Plaintiff is in
breach of the Shire of Wyong Planning Scheme Ordi-
nance and illegal.

20 That it may be declared that the ringbarking,
cutting down, topping, lopping, removing, injuring
or wilful destruction of any trees upon the land
contained in Portion Nos. 44, 51, 48 or 42 Parish
of Wallarah, County of Northumberland or any part
thereof without the prior consent of the Plaintiff

T Statement of Claim
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Statement of Claim
is in breach of the Shire of Wyong Planning Scheme
Ordinance and illegal.
3. That the Defendants and each of them their
servants and agents may be resitrained from using or
permitting the use of the land contained in Portion
Nos. 4k, 51, 48 or 42 Parish of Wallarah, County of
Northumberland or any part thereof for the purpose
of the mining of rutile, zircon or associated or
similar minerals or for the purpose of making any
road or of constructing any pipeline or powerline
or of consiructing any pump station or of construct~
ing any levee bank thereon without the prior consent
of the Plaintiff.
L, That the Defendants and each of them their
servants and agents may be restrained from ringbark-
ing, cutting down, topping, lopping, removing, in-
Juring or wilfully destroying any trees upon the
land contained in Portion Nos. 44, 51, 48 or 42
Parish of Wallarah, County of Northumberland or any
part thereof without the prior consent of the Plain-
tiff,
o That the Defendants may be ordered to pay the
costs of the Plaintiff of this suit.
6, Such further or other relief as the nature of
the case may require.

Murray Willcox
Counsel for the Plaintiff.

NOTE: This Statement of Claim dis filed by Messrs.

8. Statement of Claim
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Statement -of Claim
S.C. Taperell, Rutledge & Fennell of Suite 9, Civic
Centre Arcade, The Entrance Road, The Entrance
Solicitors for the Council of the Shire of Wyong the
abovenamed Plaintiff whose address for service is
¢/o Messrs., Marsh, Harvey & Cropper, Solicitors, 53

Martin Place, Sydney.

9. Statement of Claim



IN THE SUPREME COURT

OF NEW SOUTH WALES No, 2083 of 1971

A

IN EQUITY
BETWEEN 2

WYONG SHIRE COUNCIL

Plaintiff

ASSOCTIATED MINERALS CONSOLIDATED
LIMITED and WYONG ALLUVIALS PTY.
LIMITED 10

Defendants

STATEMENT OF DEFENCE

The abovenamed Defendants ASSOCIATED MINERALS

CONSOLIDATED LIMITED and WYONG ALLUVIALS PTY.

LIMITED under their respective Common Seals say as
followss=
1. In answer to paragraph 4 of the Statement of
Claim the Defendants -
(a) do not know and cannot admit that there was
any direction by the Minister for Local 20
Government to the Plaintiff as alleged;
(v) do not know and cannot admit that, if there
was any such direction, it was notified in
the Government Gazette on 6th January 1961
or at all; and
(c) do not know and cannot admit that Division 7
of Part XIIA of the Local Government Act 1919
as amended came into operation within the
Shire of Wyong as from 6th January 1961 or
at all. 30

10. Statement of Defence



Statement of Defence

2, In answer to paragraphs 5, 6 and 7 of the

Statement of Claim the Defendants do not know and
cannot admit that the alleged Shire of Wyong Plan-
ning Scheme Ordinance was prescribed on 3rd May 1968
or at all, or in particular that the provisions con-
tained in Division 2 of Part XIIA of the said Act
were complied with in respect of the alleged Scheme.
3 In answer to paragraph 14 of the Statement of
Claim the Defendants admit that there are presently
growing upon some of the subject land some substan-
tial and attractive trees. Save as aforesaid the
Defendants do not know and cannot admit any of the
allegations in the said paragraph 14,

4, In answer to paragraph 16 of the Statement of
Claim the Defendants do not know and cannot admit
that on 22nd July 1971 the Plaintiff resoclved in the
terms therein set forth.

5e In answer to paragraph 17 of the Statement of
Claim the Defendants admit that within Portions 44
and 51 and lying west of Wilfred Barrett Drive and
east of Tuggarah Lake are some Angophora (red gum)‘
trees. Save as aforesaid the defendants do not
know and cannot admit any of the allegations in the
said paragraph 17.

6. In answer to paragraph 18 of the Statement of
Claim the Defendants do not know and cannot admit
that on 9th December 1971 the Plaintiff resolved in
the terms therein set forth.

11l. Statement of Defence
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Statement of Defence

7 _In further answer to paragraphs 16 and 18 of

the Statement of Claim the Defendants say that if

the alleged Ordinance is valid and the alleged Scheme

has been duly prescribed (which matters are not ad-
mitted) -

(a) Clause 44 thereof is invalid by reason that
its dnclusion in a scheme is ultra vires the
powers conferred on the Governor by Section
342KD (1) of the Local Government Act 1919 as
amendeds

(b) Neither of the said alleged Resolutions of
22nd July 1971 and 9th December 1971 respec-—
tively complied with the requirements of the
said Clause UlL;

(c) If either of the said alleged Resolutions did
comply with the requirements of the said
Clause 44 (which is denied) its direct effect
was to deprive the Defendants and each of
them of wvaluable proprietary rights and it
was passed by the Plaintiff without any oppor-
tunity having been given to the Defendants
or eithexr of them to be heard in opposition
or in relation thereto, and in breach of the
principles of natural justice by which the
Plaintiff was bound in exercising its powers
under the said Clause 44, whereby it is void
and unenforceable as against the Defendants
or either of them;j

12. Statement of Defence
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(d)

(e)

8.,

Statement of Defence

If the said alleged Resolution of 9th Decem-
ber 1971 complied with the requirements of
the said Clause 44 (which is denied) it was
passed by the Plaintiff for a purpose other
than that for which the powers conferred by
the said Clause 44 were conferred on the
Plaintiff, namely to prevent the Defen-
dants and each of them from conducting min-
ing operations upon the subject land;

and

If either of the said alleged Resolutions
complied with the requirements of the said
Clause 4l (which is denied) it was inconsis-—
tent with the provisions of the Mining Act
1906 (as amended) and the Regulations made
thereunder and the leases granted thereun-
der as hereinafter mentioned and was

thereby invalid.

On 3rd May 1961 in pursuance of Section 40

of the Mining Act 1906 (as amended) the Governor

duly granted to Aubrey Arthur Brown and Ronald Roy

Nash a Special Mining Lease of the land referred to

in the Statement of Claim as Portion 42 (referred

to in the said lease as ML 42) for the term of five

years then next ensuing. The said lease was duly

registered under the provisions of the said Act as

13. Statement o f Defence
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Statement of Defence

No. 175 and the Defendants seek leave to refer there-.

to when produced as if the same were fully set forth
herein, The said Aubrey Arthur Brown and Ronald
Roy Nash duly transferred their interest in the
said lease to the second named Defendant which
transfer was duly registered under the provisions
of the said Act on 14th January 1963. On or about
the 22nd December 1966 the said lease was with the
consent of the Governor duly renewed pursuant to
Section 38 of the said Act for a further term until
3rd May 1971. The said renewal was duly register-
ed under the provisions of the said Act and the
Defendants seek leave to refer thereto when pro-
duced as if the same were fully set forth herein.
During the last year of the term of the said re-
newal the second named Defendant duly made appli-~
cation for the further renewal of the said lease
pursuant to Section 38 of the said Act which

said application has not been granted or re-

fused.

9, On 14th June 1961 in pursuance of Section 40
of the Mining Act 1906 (as amended) the Governor

duly granted to Aubrey Arthur Brown and Ronald Roy
Nash a Special Mining Lease of the land referred to

in the Statement of Claim as Portion 48 (referred

14, Statement of Defence
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Statement of Defence

to in the said Lease as ML 48) for the term of five
years then next ensuing. The said Lease was duly
registered under the provisions of the said Act as
No. 176 and the Defendants seek leave to refer there-~
to when produced as if the same were fully set forth
herein. The said Aubrey Arthur Brown and Ronald Roy
Nash duly transferred their interest in the said
Lease to the second named Defendant which transfer
was duly registered under the provisions of the said
Act on 14th January 1963. On or about the 22nd
December 1966 the said Lease was with the consent of
the Governor duly renewed pursuant to Section 38 of
the said Act for a further term until 1lhth June 1971.
The said renewal was duly registered under the pro=
visions of the said Act and the Defendants seek
leave to refer thereto when produced as if the same
W  fully set forth herein. During the last year
\ °athe said renewal the second named
pplication for the further
Lease pursuant to Section 38 of
sald application has not been
i.
10, On 29th August 1962 in pursuance of Section
4O of the Mining Act 1906 (as amended) the Governor
duly granted to Aubrey Arthur Brown and Neville
Edward Penman a Special Mining Lease of the land

referred to in the Statement of Claim as Portion 51

15, Statement of Defence
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Statement of Defence
(referred to in the said Lease as ML 51) for the
term of five years then next ensuing. The said
Lease was duly registered under the provisions of the
said Act as No. 202 and the Defendants seek leave
to refer thereto when produced as if the same were
fully set forth herein. The said Aubrey Arthur Brown
and Neville Edward Penman duly transferred their in-
terest in the said Lease to the second named Defen-
dant which transfer was duly registered under the
provisions of the said Act on 24th April 1964, Dur-
ing the last year of the term of the said Lease the
second named Defendant duly made application for the
renewal of the said Lease pursuant to Section 38 of
the said Act which said application has not been
granted or refused.
11, On 22nd February 1967 in pursuance of Section
4O of the Mining Act 1906 (as amended) the Governor
duly granted to the first named Defendant a Special
Mining Lease of the land referred to in the State-
ment of Claim as Portion 44 (referred to in the
said Lease as ML 44) for the term of five years then
next ensuing. The said lease was duly registered
under the provisions of the said Act as No. 369 and
the Defendants seek leave to refer thereto when pro-
duced as if the same were fully set forth herein.
The first named Defendant has since 23rd February

1971 duly made application for the renewal of the

16. Statement of Defence
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Statement of Defence
said lease pursuant to Section 38 of the said Act
which said application has not been granted or re-
fused,

12:.  On 25th June 1963 the Minister for Mines pur-
suant to Section 118 of the Mining Act 1906 (as
amended) duly authorised the amalgamation of inter
alia the abovementioned Leases registered Nos. 175
and 176.

13, On 15th March 1965 the said Minister pursuant
to Section 118 of the Mining Act 1906 (as amended)

duly authorised the amalgamation of inter alia the

abovementioned leases registered Nos. 175, 176 and

202.
1k, On 1lth June 1969 the said Minister pursuant

to Section 118 of the Mining Act 1906 (as amended)
duly authorised the amalgamation of inter alia the
abovementioned Leases registered Nos. 175, 176, 202
and 369,

15, In answer to paragraphs 12, 13, 20 and 21 of
the Statement of Claim the Defendants deny that
they are doing or will do any of the things therein
set forth otherwise than in pursuance of the powers
conferred and obligations imposed on them respec=-
tively by reason of the matters referred to in para-
graphs 8 to 14 hereof inclusive and by the provi=
sions of the Mining Act 1906 (as amended) and the
Regulations made thereunder.

16, In further answer to paragraphs 12, 13, 20

17. Statement of Defence
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Statement of Defence
and 21 of the Statement of Claim, if the abovemen-
tioned alleged Ordinance is valid and the abovemen-
tioned alleged Scheme has been duly prescribed
(which matters are not admitted) the Defendants deny
that they are doing or will do any of the things set
forth in the said paragraphs otherwise than in the
carrying out by them or either of them as the owners
or lessees or owner or lessee as the case may be of
a mine, of development required for the purposes of
the mine within the meaning of paragraph 6 of Sche-
dule 6 to the said alleged Ordinance subject to the
exceptions set forth in the said paragraph 6.

17. In further answer to paragraphs 12, 13, 20
and 21 of the Statement of Claim, if the abovemen-
tioned alleged Ordinance is valid and the abovemen-
tioned alleged Scheme has been duly prescribed
(which matters are not admitted) the Defendants say
that the use of the subject land and of any of the
abovementioned Portions thereof for the purpose of
mining for zircon, rutile, ilmenite or monazite or
for purposes ancillary thereto is a continuance of
"an existing use of land" within the meaning of
Clause 14 of the said alleged Ordinance.

18, In further answer to paragraphs 12, 13, 20
and 21 of the Statement of Claim, if the abovemen-
tioned alleged Ordinance is valid and the abovemen=
tioned alleged Scheme has been duly prescribed
(which matters are not admitted) the Defendants say

18, Statement of Defence
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Statement of Defence
that the use of the subject land and any of the
abovementioned Portions thereof for the purpose of
mining thereon for zircon, rutile, ilmenite or mona-
zite or for purposes ancillary thereto is the main-
taining of "an existing work" within the meaning of
Clause 14 of the said alleged Ordinance.,

19. In further answer to paragraphs 12, 13, 20
and 21 of the Statement of Claim, if the abovemen-
tioned alleged Ordinance is valid and the abovemen=
tioned alleged Scheme has been duly prescribed
(which matters are not admitted) the Defendants deny
that they are doing or will do any of the things

set forth in the said paragraphs otherwise than in
the use of the said land or any of the abovemention-
ed Portions thereof for the purpose of mining there-
on for zircon, rutile, ilmenite or monazite or for
purposes ancillary thereto.

20, In answer to the whole of the Statement of
Claim the Defendants say that the Plaintiff has been
guilty of laches acquiescence and delay whereby it
is precluded from obtaining declaratory or equitable
relief herein.

21 In further answer to the whole of the State-
ment of Claim the Defendants say that the matters
alleged in the Statement of Claim would not if
established entitle the Plaintiff to declaratory or

equitable or any relief and the Defendants seek the

19, Statement of Defence

10

20



Statement of Defence
same benefit from this Defence as if they had plead-

ed or demurred to the Statement of Claim.

M.H. McLELLAND

® ¢ 00000960 COAGESTO0ONII0OBO0IGCOOOSET

Counsel for the Defendants

THE COMMON SEAL of ASSOCIATED

MINERALS CONSOLIDATED. LIMITED

was hereunto affixed on the

tenth day of January, 1972

in the presence of: Directors

Secretary

THE COMMON SEAL of WYONG
ALLUVIALS PTY. LIMITED was
hereunto affixed on the tenth
day of January, 1972 in the

presence of: ) Director
Secretary
NOTE: This Statement of Defence is filed by

Messieurs Robson Cowlishaw & Macready of 34
Hunter Street Sydney the solicitors for the
abovenamed Defendants.

20, Statement of Defence
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IN THE SUPREME COURT

OF NEW_SOUTH WALES No. 2083 of 1971

IN EQUITY
BETWEEN:

A"

WYONG SHIRE COUNCIL

Plaintiff
AND:
ASSOCIATED MINERALS CONSOLIDATED

LIMITED and WYONG ALLUVIALS PTY,
LIMITED

Defendants

REPLICATION

1. In reply to Paragraph 7 (c) of the Statement
of Defence the Plaintiff does not know and cannot
admit that the direct effect of the Resolutions
therein referred to was to deprive the Defendants
and each of them of valuable proprietary rights.

2. In further reply to Paragraph 7 (c) of the
Statement of Defence the Plaintiff denies that the
said Resolutions were passed without any opportunity
having been given to the Defendants to be heard in
opposition or in relation thereto.

3. In reply to Paragraph 7 (d) of the Statement
of Defence the Plaintiff denies that the said Reso=-
lution was passed by the Plaintiff for a purpose
other than that for which the powers conferred by
the said Clause 44 were conferred on the Plaintiff.
L, In reply to the whole of Paragraph 7 of the
Statement of Defence the Plaintiff submits that the
matters therein alleged would if established afford

21, Replication
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Replication
no defence to the matters alleged in the Statement
of Claim and the Plaintiff seeks the same benefit
from this Reply as if it had demurred to such para-
graph.
5e In reply to the matters set out in Paragraphs
8, 9, 10, 11, 12, 13, 14 and 15 of the Statement of
Defence the Plaintiff submits that such matters af-
ford no defence to the matters alleged in the State-
ment of Claim and the Plaintiff seeks the same bene= 10
fit from this Reply as if it had demurred to such
paragraphs.,
6, In reply to Paragraph 16 of the Statement of
Defence the Plaintiff denies that the things set
forth in Paragraphs 12, 13, 20 and 21 of the State-
ment of Claim are and will be done by the Defendants
as the owners or Lessees or the Owner or Lessee of
a mine of development required for the purposes of
the mine within the meaning of Paragraph 6 of the
Schedule to the said Ordinance. 20
T In reply to Paragraph 17 of the Statement of
Defence the Plaintiff denies that the use of the
subject land and of the said Portions for the purpose
of mining for zircon, rutile, ilmenite or monazite
or for purposes ancillary thereto is a continuance
of "an existing use of land" within the meaning of
Clause 14 of the said Ordinance.
8. In reply to Paragraph 18 of the Statement of
Defence the Plaintiff denies that the use of the

22, Replication
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subject land and of the said Portions for the pur-
pose of mining for zircon, rutile, ilmenite or mona-
zite or for the purposes ancillary thereto is a
maintaining of "an existing use of land" within the
meaning of Clause 14 of the said Ordinance.
9. In reply to Paragraph 20 of the Statement of
Defence the Plaintiff denies that it has been guilty
of laches acquiescence and delay whereby it is pre-
cluded from obtaining declaratory or equitable re-
lief herein.
10, Save as aforesaid and except to the extent
that the same contains admissions the Plaintiff
Jjoins issue with the Defendants upon their Statement:
of Defence.

Murray Willcox

L LI O 2R IR B 2N 2R BN BN BN BN BX BN AR N WX B IR BV BN BN B A )

Counsel for the Plaintiff,

NOTE: This Replication is filed by Messrs,
S+C. Taperell, Rutledge & Fennell of Suite 9,
Civic Centre Arcade, The Entrance Road, The
Entrance for the Council of the Shire of
Wyong the abovenamed Plaintiff whose address
for service is c/o Messrs. Marsh, Harvey &
Cropper, Solicitors, 53 Martin Place, Sydney.

23, Replication
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IN THE SUPREME COURT g

OF _NEW _SOUTH WALES No. 2083 of 1971
IN EQUITY §
BETWEEN:
WYONG SHIRE COUNCIL
Plaintiff
AND

ASSOCIATED MINERALS CONSOLIDATED
LIMITED and WYONG ALLUVIALS PTY.
LIMITED

Defendants
REJOINDER
Save for admissions (if any) therein contained the

Defendants join issue with the Plaintiff upon its

replication.

M.H. Mclelland

Counsel for the Defendants
NOTE: This Rejoinder is filed by Messrs.

Robson Cowlishaw & Macready of 34 Hunter
Street, Sydney, the Solicitors for the
Defendants

24, Rejoinder
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IN THE SUPREME COURT

OF NEW SOUTH WALES No. 2083 of 1971

IN EQUITY

CORAM: HOPE J,
MONDAY, 21ST FEBRUARY, 1972,

WYONG SHIRE COUNCIL v. ASSOCIATED MINERALS
CONSOLIDATED LIMITED & ANOR.

MR. WILCOX appeared for the plaintiff,
MR, MILNE, Q.C. and MR, McLELLAND appeared for the
Defendants., 10

A P S o S SIS R S WP

MR, MILNE: I call an officer of the Mines Depart-
ment on subpoena duces tecum,

(Mr. Roy Raymond Merrick, an officer of the
Department of Mines, produced a subpoena
served on him by the plaintiff in this ac=
tion, together with some of the documents in
the subpoena.)

HIS HONOUR: Mr. Merrick, are the others not avail~
able because you cannot find them, or do you claim
privilege? 20

MR. MERRICK: No privilege is claimed, your Honour.
The documents not available are those mentioned in

pars. 1(a), 3(a), 4(a), u(b)’ 4(0)3 4(a), s5(a).

MR. MILNE: Are those documents not produced be-
cause they cannot be found?

MR. MERRICK: If we look further it is possible we
may come across them.

HIS HONOUR: VWould you ask the appropriate officer

to make that search, and if the documents are found

will you have somebody come to Court? For that 30
purpose do you have a copy of the subpoena?

MR. MERRICK: Yes, your Honour,.

HIS HONOUR: Apparently it is of quite some impor-
tance in the case to get the documents listed. When
you go, I wonder if you would see if some steps
could be taken for another search?

MR. MERRICK: Yes, your Honour.

(In relation to paragraph 4 of Statement of
Claim, letter from the Under-~Secretary,

25,



Department of Local Government, to Shire
Clerk dated 6th January, 1961, together with
a Minister's direction under s. 342D of that
date, tendered and marked Exhibit "A".)

HIS HONOUR: I note that it is admitted by the
plaintifl that the letter and the direction were
received by the plaintiff on 9th January, 1961.

(Copy of Extract from Government Gazette
No. 1 dated 6th January, 1961 tendered and
marked Exhibit "B",)

(Government Printer's copy of the Shire of
Wyong Planning Scheme Ordinance tendered
and marked Exhibit "C",)

(Certified copy of the resolution referred
to in paragraph 16 of the Statement of Claim,
being a resolution dated 22nd July, 1971,
tendered and marked Exhibit "D".)

(Certified copy of resolution of the plaine
tiff made on 9th December, 1971, being the
resolution referred to in paragraph 18 of the
Statement of Claim tendered and marked
Exhibit "E".)

(Case for Plaintiff closed.)

CASE FOR DEFENDANTS:

MR, MILNE: I call on subpoena duces tecum the
Commissioner of Corporate Affairs = (no appearance).

I call on subpoena duces tecum the Shire
Clerk of Wyong Shire Council,

MR. WILCOX: Mr. Golding is in Court, but he tells
me that he has never received a subpoena. But
copies of the documents are here.

MR, MILNE: For the purposes of my case, it is
imperative that I look at, before I commence, the
files from the Mining Department. I also mention
that all the witnesses I have were on a !'plane
from Brisbane at 7 a.m. today, and nobody has vet
arrived.,

(Short adjournment. )
AT 2 PoMo
(Further hearing adjourned until 10 a.m. on

Tuesday, 22nd February, 1972, to enable
photostat copies of documents to be made. )

26,
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IN EQUITY No. 2083 of 1971
CORAM: HOPE, J,

WYONG SHIRE COUNCIL v. ASSOCIATED MINERALS
CONSOLIDATED LIMITED & ANOR.

SECOND DAY: TUESDAY, 22ND FEBRUARY, 1972.

MR, MILNE: May I draw attention to one matter in
the pleadings. Paragraph 4 of the Statement of
Claim asserts that on 6th January 1961 there was a
notification in the Gazette of a direction by the
Minister to the Council to prepare a planning 10
scheme, Your Honour will recollect that the sec-
tion at that time required not only a notification
in the Gazette but a notification in a newspaper
circulating in the district. The statement of de=~
fence in paragraph 1 (b) puts in issue paragraph 4
or at all, and paragraph 1(c) and 2. It may have
been by an oversight. I want to make it clear that
we will be relying upon that.

JOSEPH PINTER
Sworn, examined, deposed: 20

TO MR, MILNE: My full name is Joseph Pinter. I
live at 13, First Avenue, Surfer's Paradise, on the
Golf Coast in Queensland,

Qe I think your ocoupation is that of a company
director, is it not? A. Yes, I am the Managing
Director of a company.

Qe For how long have you been associated or con-
nected with the firstnamed defendant in this case,

that is to say, Associated Minerals Consolidated

Limited? A. I have been connected with the comw 30
pany since its inception, which dated back to 1947

when it was a private company.

Qs And I think you were a substantial, if not
the sole shareholder, were you not? A. I was a
substantial shareholder,

Qe You are still the Managing Director of that

company? A. Yes.

Qe For how long have you been associated with

the secondnamed defendant, Wyong Alluvials?

A. Since Associated Minerals acquired that Lo
company.

Qe When was that? A, That was in 1967, I think.

Qe Is Associated Minerals Consolidated Limited

now a subsidiary of Goldfields of Australia?

270 Jo Pinter, X
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Al Yes, it is a subsidiary of Consolidated
Goldfields of Australia.

Q. When did that take place? A. That happened
in 1961 when they took the majority interest.

Qo In the years of the 50's prior to the Associa-

tion with Wyong Alluvials or with Goldfields, did

your company operate and mine a number of leaseholds

right from the southern part of Queensland into New

South Wales? A. Prior to 196127 10

Qe Yes. A. The history of the development come
panies is one that shows a degree of desire to ex-
pand and build up. Whilst the company first start-
ed as a small unit in 1947 as a private company, it
had the desire of acquiring more reserves, minable
reserves, and believing that this is a profitable
and worthwhile occupation activity that has a future,
we were continuously aiming at building it up.

Qe For that purpose did you send your members

of your company into the Wyong area? A. We have, 20
among other places, tested many areas along the

coast of New South Wales and Queensland over the

years. One of them was the Wyong area.

Qe I think you went into the Wyong area ini-
tially to investigate it somewhere during the 50's?
A. Yes, it was the mid 50ts,

Qe I do not want you to go into the details of

this, but ultimately I think your company, that is

to say, Associated Minerals Consolidated Limited,

obtained the rights over an area of land called 30
ML.44? A. That is so.

Qe Prior to acquiring it, and again I do not
want you to go to details about it, but did you do
work on it to establish what was there? A. Oh yes,
we tested the area thoroughly so that we were satis-
fied that mineral is there, and we then accepted

the -~ exercised our option that we had with the ven-
dors.

(Plan showing ML, 42, 44, 48 and 51 - such

document which was formerly in an affidavit Lo
of Mr. Mackellar and which was Exhibit 1 -

tendered and marked Exhibit 1.)

Qe Do you recollect what you paid, or your come
pany paid to the wvendors for that interest?
(Objected to; allowed.)

Qo Do you recollect what price was paid to the

28, J. Pinter, x
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vendors for ML. 44? A, I am afraid I do not re=-
collect the exact figure. I think it was in the
order of £10,000, but I am not sure of that.

Qe Before paying that money and doing the work
that you told us was done, did you give any consie
deration to whether or not it was an area that you
could mine? A. Yes, after the work done in the
field was analysed by our management, we came to
the conclusion that the area has sufficient mineral
to warrant it being acquired. I think there was a
dredge path worked out, that gave it a reserve well
over 150,000 tons of rutile of a grade approximate-
ly +4 rutile in the ground. This is only from
memory, and this appeared to us as a worthwhile
possession for mining eventually.

HIS HONOUR: Q. I do not quite understand what you
mean when you say "a dredge path was worked out".
Does that mean a test was taken along a particular
line, or what? A. What I mean is that you can
select certain areas and let the dredge travel
along that predetermined area, which is a dredge
path which will allow the dredge to mine a predeter-
mined grade that you know it will mine, and you
might leave areas unmined if they are too big for
economic reasons.

Qs The dredge path was simply what was regarded
as an economic area in ML.44 to mine? A. That is
80

MR. MILNE: Q. After the purchase of ML.44 an
application was made for a lease? A. Yes.,

Qe Later on the lease was granted? A. Yes.

Q. Later on I think you paid the rent on the
lease to the Crown, and rates to the Council and
similar outgoings? A. Yes.

Qe Did your company ever have any intention of
abandoning ML.44? A, Oh no, we considered it to
be a valuable asset.,

Qe Your company, I take it, each year puts out
a balance sheet? A. Yes,

Qs Does it show in those balance sheets the
reserve that you have? A. Yes, the reserve has a
value in the balance sheet,

HIS HONOUR: Q. Mineral reserves? A, Yes,
mineral reserves.,

29, Jo. Pinter, x
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MR, MILNE: Q. Was ML.LL4 one of those that ZPpear—

ed in your balance sheets? A. By necessity, being

a property of the company, it is part of the balance
sheet,

Qe You have told us that the association with

Wyong commenced in what year? A, The association

with Wyong commenced in the 50!s. We started acting

for them as their distribution channel. We did the
marketing and later on we acquired the shareholding 10
of Wyong when it became a subsidiary of Associated
Minerals,

Q. Included among the things Wyong owned were
ML.42, 48 and 51? A. Yes.

HIS HONOUR: I do not know whether the statement

that I have made in my judgment in the interlocu-

tory proceedings was right or not, but in respect

of Mining Lease 44 I said that the application for

the lease was made on 30th November 1956 and the

lease was granted on 22nd February 1967. Was there 20
any particular reason for that delay?

MR, MILNE: The evidence will show that it took the
Mines Department something like ten to twelve years
to grant each lease.

HIS HONOUR: Q. Do you know of any reason why it
took that long? A. I do not know why it took that
long. I know that the Mines Department during that
period was snowed-under with many, many applica-
tions. This was the mid 50!'s,

Qe It had nothing to do with your company? 30
A, No.

MR, MILNE: Q. You told us that you acquired the
three southern leases, 51, 48 and 427 4. With
Wyonge.

Q. And that was in 1961, was it? A. Ve ac-
quired Wyong Minerals later in the 60!'s, because I
think it was 1967, not so long ago.

Qe Since you acquired the interest in Wyong
Minerals, has it continued to pay rates, rent and
so forth on those three southern leases? A. Yese. Lo

HIS HONOUR: When you refer to Wyong Minerals, do
you mean Wyong Alluvials?

MR. MILNE: I am sorry - A. I refer to Wyong
Minerals, That was the public company that we have
acquired, Wyong Alluvials being a subsidiary of
that company.

30. Je. Pinter, x
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HIS HONOUR: I know there were two companies, so
you might as well be accurate about it.

MR, MILNE: I think the lessee is Wyong Alluvials.

Q. From 1967 on, has there ever bzen any inten=-
tion in yourself or your Board to abandon or to give
up those leases? A. Oh no, we considered those
leases valuable additions to the reserves of the
group now, to be mined together, with ML.44, This
was one of the attractions of joining the two com=-
panies together.

Qe I want to take you to this - at some point
of time after you had at least ML.44 in your pos-
session, did your company have the equipment to be
able to operate it? A. When we first acquired

ML, 44 which was in 1956 or 1957 I think, the area
there was considered to be somewhat lower in grade
to be suitable to be mined by the equipment that we
then possessed, but the development of the industry,
and the technical development of the industry was
such that we were quite convinced that by the time
we want to mine it, the suitable equipment will be
available. The criterion there is not only the
equipment but the price of the commodity.

Qe There were two things - the techniques you
were using and the price you were getting from the
commodity? A. Yes.

HIS HONOUR: Q. Do I understand that when you first
applied for the lease in 1956, at that stage price
and equipment combined together made it at that
point of time not a suitable area to mine, but you
expected that in due course it would become a suite
able area? A. Equipment and size of equipment

comes into the economies of activities like that,
and the type of equipment that can do the job. We
at the time we acquired it had no equipment of the
size suitable for economic mining, but we were build=-
ing plants at that stage, and planning plants that
would be suitable for it eventually. This is the
historical development of the industry. The richer
areas were mined earlier in the life of the industry
and in the life of my company, and as time progres-
sed and the quantities of mineral required were
greater and greater, we were forced to mine lower
and lower grade areas, ard utilised larger and more
sophisticated plants as time went on. Eventually
the type of plants that are utilized today are not
comparable with the type of plants which were uti-
lized in the early 50ts.

MR. MILNE: Q. Having got this area in Wyong,

31. Je. Pinter, x
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ML. 44, you tell us that you never had the appro-
priate equipment then to mine? A. We had no equip-
ment at that stage to mine that area, but we had
the knowledge that such equipment can be built,

HIS HONOUR: Q. May I enquire what time you are

talking about? On the information that I refer to

in that interlocutory judgment, U4 was applied for

on 30th November, 1956 and was granted on 22nd

February 1967. Are you referring to either of those 10
points of time, or to another time? A. The crucial

time was when the decision was made to in fact acw

quire the lease and pay the money for it, and that

is in 1956 or 1957.

MR, MILNE: I think we should be accurate about
this. The application itself is not dated, but it
was received in the VWarden's office on 30th November,

1956.

Qe Did your company decide to do something about
that equipment? A. During the period we have 20
been -~ to explain this a bit, if I may - during that
period the company has been mining in the Cudgeon
area in northern New South Wales., That is very
close to the Queensland border, and the concentrates
parted from there across the border to Southport

for treatment, and this was the main source of our
mineral, In that area we were gradually developing
equipment that was capable of dredging and mining
with a larger increase, so that it gradually was

able to mine lower and lower grades economically. 30
First these plants were skid-mounted, with small
dredges feeding them. Later on when we installed

these skidemounted plants on pontoons so that they
became floating, concentrating plants followed the
dredges. Later on we built larger dredges and
larger plants to treat them. So we were well on the
way in developing plants that were capable of lar-
ger and economic concentration of lower gradese.

Qe Did you do anything particularly about get-

ting equipment made so you could mine the Wyong Lo
area? A. At that stage?

Qe Yes, A. Not in 1957.

Qe When did you do it, if you did it?

HIS HONOUR: Are you talking about special equipment
for the Wyong area?

MR, MILNE: Q. 7Yes. A. We knew that Wyong will
be one of those large sand masses of low grade
mineralization. We later on acquired -~ we also had
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another one of that type at South Stradbroke Island,
We had a similar one in Morton. We had a similar
sand mass near Laurieton. So it was as late as 1965
or 1966 that we designed our really large plant of
1,000 cu. yards an hour, That was designed seee

HIS HONOUR: Q. Is that a dredge? A, A dredge

and concentrating plant. It is a dredge that floats.

It had the concentrating plant, and it is linked

with the concentrating plant by a pipeline. This 10
was to cost 1.6 million I think, and its programme

was to first go to South Stradbroke Island, then to

Morton Island, then to Laurieton, and I think to

another New South Wales spot, and finish at Toukley.

A total of 14 years, a programme of 14 years, to

warrant the large capital expenditure.

Qe You refer to the subject sites as the area
which include the areas ML.44 as Toukley? A. Yes.

Qe There is another area up there, Lake
Munmorah. Do you call that Toukley, too? A. No, 20
we refer to Ll as Toukley.

MR, MILNE: Q. VWhere is that dredge now? A. By

the time the dredge was built it was 50% larger,

and it cost 3.4 million, and it went into South

Stradbroke Island as originally designed, but

whilst it was at South Stradbroke Island the oppor-

tunity arose for the company to acguire another

mining outfit, and this was Titanium and Zirconium
Industries on North Stradbroke Island, so we had to
completely alter our plans. 30

HIS HONOUR: Q. When was this? A, This was in
1969, I think. This large concentrating plant
commenced on South Stradbroke Island in 1968, and
then we acquired Titanium and Zirconium Industries
in 1969, and we had to change the forward plan for
this large unit, and it finished its operations on
South Stradbroke Igland in 1970, and instead of
dismantling it and taking it across piecemeal to
Morton Island, as we originally planned, we were
able to float the plant as it was through Morton 4o
Bay into North Stradbroke Island.

MR, MILNE: Q. I want you to direct your mind to
where it is now? A. In North Stradbroke Island.

Qe Where did the two plants that are in Wyong
now come from? A., The plant that is at the south-
ern end of the peninsular came from Byron Bay. It
was completely dismantled and relocated there. It
cost us $100,000 to do it.
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HIS HONOUR: Q. Do you know when it did- come from
Byron Bay to the southern end of the peninsular?

A, It was installed there in 1970, I think.
Qe That is a dredge and concentrating plant?
A, Yes.

Qe Is the concentrating plant mobile too0?

A, It floats. The concentrating plant floats

with the dredge. The dredge digs into the front
face of the dredge pont. It pumps the sand with the
mineral in it with a pipeline onto the floating con=
centrating plant. The function of the floating con-
centrating plant is to remove the mineral contents
and send it out to shore, and reject the rest
through the back, and rebuild the sand dune.

Q. You use the word "float" not in the sense of
floating on water? A. It is floating on water.
Everything is floating on water. The final result
is that you have a dredge pont on which you have a
dredge and the concentrating plant behind. As it
digs forward and refills at the back, the effect is
that the pont moves.

Q- In other words, if you were going to dredge
ML.44 you would dig a hole big enough to come to
the water level? A. Yes. It is not very deep.
Ground water is perhaps 15 feet.

MR. MILNE: Q. You have told us where one dredge
came from. That is the southern dredge. It came
from Byron Bay? A. Yes.

Qe You told us that was in 1970? A. Yes,

Q. What about the northern dredge? A. The
northern dredge came from Munmorah, 10 or 15 miles
north.

HIS HONOUR: Q. When did that come? A. In 1971.

MR. MILNE: Q. That is the one that is not operat-
ing? A. Yes, at the northern end.

Qe What are the sizes of those dredges in re-~
lation to the size you were using in the 50's?

A, They are considerably larger.

Qe You told us that the dredge that ended up at

North Stradbroke Island was a dredge which had been
designed and paid for with this Toukley area in
mind? A. Yes.

Q. I want to take you ===
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HIS HONOUR: You mean ultimately in mind?

MR, MILNE: Q. Yes, at the end of the 14 years it
was to come down to Toukley? A, That is so.

Qe And you say your company committed itself to
that expenditure at some earlier date? 4. Yes.

Q. I have forgotten what the date was, but you
did give it? =w=

HIS HONOUR: Q. 1965-~19667? A. We designed the
original plant. 10

MR, MILNE: Q. After you acquired your interests
down in Toukley, that is to say, about 1957, did
the company give any consideration to where it was
going to treat the heavy mineral that you got from
there? A. Oh yes, we also did acquire another
area more or less during the same period, and this
was north of Newcastle at Swan Bay, south of Port
Stephens, near Salt Ash; and further north near
Laurieton, as I mentioned before, we had some more
leases., I think it was 1962 or 1963 that we made a 20
survey and analysis of our expansion plans for what
we called the southern division., The aim was to
have a treatment plant somewhere close to a port of
shipment, and the natural place for the port of
shipment was at Newcastle, as opposed to the nor-
thern division where the port of shipment is Bris-
bane, And then we have to analyse and find a suit-
able location for such a treatment plant. I think
we found three places that =--=

Qe You need not tell us about the three. Did 30
you ultimately find one at Hexham? A. Yes, final=-
ly we decided on Hexham.

Qe Do you remember what that cost? A. The
land cost something like £25,000 I think.

Qe What about the building? A. &£l-million.
Qe Tell his Honour what that is for. That is

a plant where you take the heavy mineral in, and
by various processes you separate out the zircon,
rutile and ilmenite? A. Yes.

HIS HONOUR: Q. You referred previously to the Lo
dredge as originally having an estimated cost of

1.6 million, and the actual cost of 3.4 million -

pounds or dollars? A. Pounds.

MR, MILNE: Q. The theory was that the Hexham
plant was to treat the mineral in the southern
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division? A. It was completed for the treatment of
the mineral of the southern division, yes.

Q. Can you tell us when it was that you bought
Hexham? A4, I think it was 1963,

Q- Since you have been operating both in Mun-
morah and south, where has the heavy mineral gone
from there to be treated? A. In 196372

Q. No, since you have been operating in Munmorah

and south, where have you sent your heavy mineral 10
to? A. When we acquired Wyong they had a small

treatment plant that was treating the mineral that

was mined at Lake Munmorah and after we acquired

Wyong Minerals it was obvious that economies would

be achieved if that mineral was also treated at

Hexham,

Q. So yvou send it to Hexham? A, Yes.

HIS HONOUR: Q. Where was the Wyong mineral treat-
ment plant? A. Right alongside Munmorah Lake.

MR, MILNE: Q. Did you close that down? A. Ve 20
eventually closed that one down.

Qe Similarly, I suppose, with the heavy minerals
from the southern most of the Toukley leases, and
that has also gone to Hexham, has it? A. Oh yes,
but it so happens that we have not yet mined any
mineral, that we used to call Toukley.

Qs I follow - A. Because that is ML.44, and

we have not mined ===

Qe But you have mined the leases that used to

belong to Wyong, being part of 42 or 48?7 A. Yes. 30
HIS HONOUR: Q. Dont't you call that Toukley?

A, Well, we used to call Toukley ML.A4k.

Qe Have you any special name for 42 or 48

A. We usually call that Tuggerah or North

Entrance Peninsula.,

CROSS~EXAMINATION:

MR. WILCOX: Q. The Hexham processing plant was
established in about 1963, was it? ===

HIS HONOUR: Q. The land was bought then, I think
vou said? A. Yes, it was opened later. 4o

MR, WILCOX: Q. Can you tell us when it was that
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the plant was actually opened? A. I think it was
1965 oxr 1966,

Qo Then that, of course, was before any dredg-
ing was taking place on the land leased by your
company at the Toukley or the Wyong Alluvials land?
A, Yes.

Qe What was the source of your heavy mineral to
keep the Hexham plant operating from 1965 or 1966
when it started? A. It was the other area north of
Newcastle that I mentioned before - the big Swan
Bay area, as well as some of Laurieton.

Qe Swan Bay is near Port Stephens? A. Yes.

Q. Is that still operating? A. Yes.

Qe Is the Laurieton area still operating?

A, Yes.

Qe Of course, you have the Lake Munmorah leases

also still operating? A. Yeso.

Qo And they all send material to the Hexham
plant, do they? A. Yes,

Qe You told us that your company was now a sub-
sidiary of Consolidated Goldfields of Australia, I
think that company in turn is a subsidiary of Gold-
fields International, is it not? A. Yes, that
company is a subsidiary of Consolidated Goldfields
Limited in London.

Qs And that is a company that is substantially
British and South African owned and controlled?

A. it is a London company. (Objected to.)

Q. Over the years your company has made a con-

siderable number of applications to the Mining
Warden in respect of ML.4l4, has it not? 4. A num-
ber of applications?

Qe Yes, for instance, for suspension of labour
conditions? A. Yes.

Qe And since your company took over Wyong Allu-
vials to your knowledge that company has made a
number of similar applications to the Mining Warden's
Court in respect of these mining leases - the leases
with which we are concerned in this suit? A, The
necessary applications to keep them valid are being
made periodically when required.

Qe What I put to you is that both companies have
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made such applications as have been necessary over
the years to ensure a continuing suspension of the
labour conditions of the leases; is that right?
A. Yes,

Qe Because the fact is that the leases were not

being worked in accordance with the terms of the

mining leases =~ that is right, is it? A. If sus-

pensions are required they are made because the

necessary working is not taking place. 10

Qe Each of these leases does in fact have a
covenant to employ a certain number of men on the
leasehold area during the term of the leases?

A, Yes.,

Qe And the companies, as they are entitled to
do under the Act, have made applications for sus-
pension of those labour conditions; is that right?
A. Yes.

Qe Indeed, those applications have been made
right up to and including applications in 19717 20
A I am not fully aware what kind of applica-

tions have been recently made, but normally we keep
these applications going when required.

Qe The fact is that even at this moment the
labour covenanits on each of the four leases are
suspended? A. I was not aware of that.

Qe You would be aware of this, would you not,

that in each case when the application for suspen-

sion has been made, the reason given to the Mining

Warden is that the mining of the lease was not 30
economic at present mineral prices? A. I am sorry,

I did not know this was used, these words.

MR. WILCOX: I think there are documents in Court.
If my friend can give me an assurance that he will
be calling a witness who is familiar with the de=~
tailed working of the leases, I will be content ===

HIS HONOUR: Q. The expression in the leases I

did not quite understand. What does this meant

"The lessee shall not conduct any dredging or other

mining operations on or under the main frontal 40
sand dune nor within one foot of the seaward side

of the base thereof"., A, I am not sure of the

meaning., I think it has something to do with the
protection of the sea shore.

Qe I wondered how you identified the main
frontal sand dunes? A, I am not sure.
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MR, WILCOX: Q. Is the position that when your com=-
pany first acquired ML.44 it would not have been
economic in the then state of the market and with
the then available equipment to proceed to mine it?
A, 1956/1957 was what we term the area, the

time of bust after the titanium boom - whatever that
means, Rutile prices went up when the titanium metal
was sought after for various military purposes, par-
ticularly in the United States, and you may recall
that Sputnik went up, I think it was in October 1957.
That changed the strategic demands, and this caused
a bust in the rutile mining.

HIS HONOUR: Q. A recession? A. And the prices sky-
rocketed -~ at one stage were correspondingly low,
dropped back to very low levels.

Q. After 1957? A. Yes, at the end of 1956 and
1957, and under those low price conditions it seem=-
ed that it would not be economical to mine with the
equipment we had available at that stage.

MR, WILCOX: Q. That is at the time that you took
the decision to acquire the lease, or acquire the
right to obtain the lease, you purchased it in the
knowledge that in the then state of the industry it
would not be economical to mine it immediately; is
that right? A. Yes, immediately.

Qe So really you bought the right to the lease
with the idea that it would be a useful addition to
the company'!s reserves? A, Yes,

Q. Against the day when market conditions or

technical conditions might change and make it economic

to mine? A, Yes.

Q. I suppose you so controlled the affairs of
the Company as to the best of your ability to ex-
ploit the resources available to the company to the
maximum benefit? A. Yes.

Qe And in scheduling which areas you are to mine
priorities you have regard to the particular fea-
tures of the area and the grade of mineral? A. Yes.

Qe And you have elected to defer any mining on
the four subject leases until very recent times?
A. Well, at that stage we only had control over

one of these leases, ML. 44, and we intended to mine
it at a later date,

Qe Indeed, it would not be economic to mine
ML.44 even at present if you did not have the bene-
fit of the Wyong Alluvials leases, would it?
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A. I would not say that. ML.4L4 is minable
today with the equipment we have.

Qs The fact is that the grade of mineral in
each of these four leases is extremely low? A, In
today's terms those grades are quite acceptable.

We are mining lower grades.,

Qe But they are very low by comparison with the

grades which have been experienced in the industry

over the last twenty years? A. Oh yes, it is a 10
trend.

Qe It has only become economic to mine them by
reason of technical changes which have occurred even
in the last three or four years? A. Five years,
five or six yvears.

Qe I suppose when your company acquired Wyong
Alluvials it made inquiries regarding the legal en-
titlement of Wyong Alluvials to mine the leases it
had? A, Yes, a check was made.

Qe I suppose your company has been legally ad- 20
vised by competent solicitors over a period of
years? A, Yes.

Qe Indeed, over the whole of the period with
vhich we are concerned, from the mid-fifties to the
present time? 4. Yes.

Qe You would, of course, have been aware in
1967 of the existence of town planning restrictions?
(Objected to.)

Qe I mean, of the existence of town planning
restrictions in general within this State, in some 30
areas? A. Yes, I was aware of that.

Qe May I take it that you would have had in-

quiries made by your solicitors or by some compe-

tent officer of the company to ascertain the posi=-

tion in relation to the Wyong Shire before deciding

to acquire Wyong Alluvials? A. When we decided to

acquire Wyong Alluvials we looked into the mining

reserves and were aware that they had mining leases

in the district. It appeared to be in order from

our point of view. Lo

Qe I asked you whether you inquired as to the
existence or effect of any town planning restric-
tions? A. I do not recall that.

Qo You do not recall doing that? A. No.
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Q. I take it that yvou had not then made any
such inquiry in 1963 when you acquired the land at
Hexlam for your processing plant? «--

HIS HONOUR: When you say "such inquiry" you mean
about the land in the Shire of Wyong?

MR, WILCOX: Q. Yes, as to the existence of any
town planning restriction in the Shire of Wyong?

Ao I clearly remember it was heavy industial
zoning.
Qe You knew that such creatures as zonings did

exist at that time? A, Yes.

Qe When you took the decision to spend a lot of
capital in setting up the Hexham plant, did you make
any inquiry as to the existence or effect of any
town planning controls within the Shire of Wyong,
from which you proposed to draw material? A. I do
not recall,

Qe You do not think you did. You have spoken

of an area on North Stradbroke Island in Queensland.
I think the area to which you refer is an area known
as S.N.L. 931, which includes a hill called Yarraman
Hill, does it not; is that right? A, I do not
think so. The lease - this plant I was talking
about entered - is a longer frontal lease that
stretches right along the front of the island. I

am not aware of the number that belongs to the lease.

Qe I do net expect you to know the lease number,
but does +the lease include the Yarraman Hill area?
A, T am not sure whether the same lease included

the Yarraman Hill area.

Qe The Yarraman Hill area is an area that is now
under the control of your company? A. Portion of
it, ves.

Q. And it is an area, is it not, that as to
part was mined in about 1965 by Titanium and Zir-
conium Limited? A. Yes, Titanium Zirconium had
an operation in Yarraman.

Q. Yarraman Hill is a hill which goes up to
about 300 feet above sea level at its highest
point? A, It could be.

Qe And it was designated, was it not, because
of the features of the area, a restoration research
area in 1966% (Objected to.)

Qs You can confirm, can you not, that in 1966
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approximately the Yarraman Hill area which had been
recently mined by Titanium & Zirconium Industries,
was designated as a rest ration research area?

A. I was not aware of that.

Qe There was some attempt made to restore a
Yarraman Hill area by some plan prior to your
company taking over the lease, was there not?
A, That is so.

Qe Have you personally inspected that area?
A Yes,
Qe Would you agree with me that the slope at

Yarraman Hill has a maximum steepness - it is about
a 35% slope? A. I would not know. It is a hill.

Qs Do you agree with the proposition that once
you get a slope of more than 15 to 18 degrees, you
experience very great difficulties in obtaining any
acceptable percentage of cover after revegetation
attempts? A. Well, I know there is a theory that
this is so, but we have proved at Yarraman since

we took over, that we can very successfully restore
that area.

HIS HONOUR: Q. What do you mean by restore?

. Rehabilitate the vegetation, grass and bushes,
the natural growth. The whole thing is a question
of skill and effort and money. You can do it, and
we have domne it.

MR. WILCOX: Q. I want to show you a bundle of
seven photographs which I suggest are photographs
taken of your company'!s lease at Yarraman Hill.
Would you look at them =—w~=-

MR. MILNE: It should be put to him, when,

MR. WILCOX: I understand they are quite. recent
photographs.,

MR. MILNE: It should be put to him that photographs
taken recently -

MR, WILCOX: Q. Seven photographs taken recently
of your company!s leasehold area at Yarraman Hill?
A. I cannot take it for granted these are pic-
tures taken at Yarraman., It is a swamp area.

Qe Does not your leasehold adjoin the swamp
area? A. I beg your pardon?

Qe Does not your leasehold adjoin the swamp
area? A. Oh yes.
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Q. As one can see from two of those photographs,
the effect of mining with the restoration that has
been achiieved is to cause the dunes to move into

the swamp? 4. I would not say that.

Q. Does that not appear from those two photo-
graphs? A. This is a natural feature right through-
out the East Coast of Australia, that sands are
moving forward.

Q. You say that the dunal system has not moved
since Rutile mining occurred - do you say that?
A, I would not know whether it has moved more or

not, but I am sure it would have moved with or with-
out mining, right along the coast.

Q. Do you regard those photographs as indicating
an acceptable degree of restoration of the mined
areas? (Objected to.)

HIS HONOUR: I think the question can be asked in a
general way.

Qe Wherever they were taken, do the photographs
show an acceptable restoration? A, There is a num-
ber, five I can hold kere in my hands - they all
look fairly in the early stages of growth here in
the background, you can see marked growth. It is
like any agricultural work. Plant life takes time,
and coaxing.

Qe Do I understand you to say restoration would
look like that at some stage, and you suggest an
early stage? A. Yes, some of it. Some of it does
not look so good. I am not an expert, but this sec-
tion here does not seem to be very good.. But our
restoration - I think we have about 40 people work-
ing there now. They repair things when the area
gets any damage, until restoration has really taken
place and the growth is established.

MR, WILCOX: Q. Accepting that the restoration work
shown there appears to be at a fairly early stage,

do you regard that restoration as being satisfactory?
A. I am not an expert in restoration, except that
we have our own men who do the restoration, and I =
some of this looks promising, some of it looks still
to be repaired and fixed up.

Qe There are some very bad blow=outs there, are
there not - a blow~out of sand where the sand has
been previously moved into position and has blown
away? A. I cannot see any blow-outs in any of
these five pictures.
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Q. (Approaching.) Would you look at that photo-
graph, which shows the hill itself? A. Yes.

Qe You see the places where the sand has been
apparently blown away? A, Yes. I would think - I
would expect that if this was taken recently,

which I do not think it was, this would not be there
any more now.

HIS HONOUR: Q. I did not catch that? A. This
would not be there any more now. I would expect
that to happen.

Qe I still did not hear what you said? A. If
it was taken recently it would have - some measures
would have been taken to rectify it.

MR. WILCOX: Q. I have marked that one with an "A"
to identify it. A. There is a tremendous programme
of restoration going on at North Stradbroke, your
Honour. A very great effort is put into it. As I
said before, I think we have about 40 men there, and
they have to work on a stretch of something like

20 miles.

HIS HONOUR: Q. I imagine that in the case of res-
toration of sand dunes you would often have trouble
with gales or heavy rain washing away some of the
restoration, until it is established? A. It can
be heartbreaking, your Honour. We have done a tre-
mendous amount of work prior to the cyclone last
year, and a great deal of it has been ruined. We
had to do it all over again, but then we were much
luckier because there was a wet season. You remember
we had four or five years of drought previously, but
the wet season allowed us to get vegetation estab-
lished. And the cyclone, Daisy, did very little
damage on those areas that have been mined and re=
stored.

MR, MILNE: I take it these photographs are tendered
as being taken recently?

MR. WILCOX: They are tendered as photographs taken
recently of the area at Stradbroke Island held under
lease by the company.

MR. MILNE: That is certainly not proved.

MR, WILCOX: (Approaching.) Q. How recently have
you been to Stradbroke Island? A. About six months
ago, and unfortunately I broke my legs.

Qe You see a couple of signs here "Restored
land. Vehicles keep off". Is that the sort of sign
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that your company has on the area at Stradbroke
Island? A. Yes, they put it there to avoid damage.

Q. Take some time and study what you can see in
the photographs of the general lie of the land and
the position of the water., Would you agree that
they do show your company's leasehold area? A. I
would not like to say where this was taken. I
cannot recognise it,

Qe You cannot recognise that as being taken on 10
your company'!s leasehold area at Stradbroke Island?
A, It is similar.

Qe It is similar? A. Yes, but I could go to
many places on the coast where you could take a
similar photograph.

Qe Is that sign the sort of sign that your com-

pany puts on the land? A, Yes.

Qe Have you ever seen anybody else have a sign

that is precisely the same as that? A. I do not

recall, 20
Q. So you would say that whether it is at

Stradbroke Island or somewhere else, it appears to
be your company's workings? A. It could be in an
area, yeS.

Qe Is that the best you can do? You cannot

tell his Honour that that is an area held under

lease by your company? You cannot deduce that even

from the sign? A. I cannot say that. We have 20

miles there of lease, and it could be on it. It

could not be on it. 30

Qs You need not trouble yourself with precisely
which lease, but do you agree that it shows areas
which have been mined by your company? A. I could
not say this.

Qe Were you aware of an inspection that was
made to your company!s leasehold areas at Stradbroke
Island by the Assistant State Mining Engineer, a

Mr. Stapleton, late in 1971? A. They regularly
inspect,

Q. As a result of that inspection, your company Lo
was informed by the Queensland Minister for Mines

that unless its restoration work was improved sig-
nificantly, the Minister would cancel the security
deposits which had been lodged with him for forfeit?

A. I saw that in the press.
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Qe Did you receive some communication from the
Minister for Mines to that effect? A. I have not
seen any communication.

Q. But you did see that in the press as a state-
ment that the Minister made in the House? A, Yes.

Qe And he was referring to Stradbroke Island at
the time? (Objected to.)

Qe Coming nearer to home, are you aware of a
complaint made by the New South Wales Department of
Mines about 12 or 18 months ago about the quality
of restoration work done by your company in the
Soldiers Beach area? A. No, I am not.

HIS HONOUR: Do you mean, to the defendant?
WITNESS: I am not aware of that.

MR. WILCOX: Q. Do you personally handle complaints
as to the quality of restoration work? A. We have
a restoration section operations. Mr. McKellar
would be aware of that., He is our restoration man-
ager,

Qe You would not be in a position to know what
complaints have been made about restoration -~ you
would leave that to Mr. McKellar, would you?

A Yese.

MR, MILNE: I have no guestions to ask in re-
examination.

(Witness retired.)

MR, MILNE: Mr. Merrick has now returned to court,
your Honour. Are you now able to produce all the
documents on the subpoena?

MR, MERRICK: Not all.

MR. MILNE: Can you tell us which ones you can pro-
duce?

MR, MERRICK: Yes, I produce the ones indicated in
paragraphs 4 (a), (c) and (d), 5(a) insofar as it
refers to paragraph 4(d).

MR, MILNE: That still leaves 1(a), 3(a) and 4(b)
missing?

MR, MERRICK: Yes, that is right.
MR. MILNE: Is any of 5(a) still missing?
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MR. MERRICK: Insofar as it refers to 4(b) and (c).

MR, MILNE: Can you tell his Honour what the pros-
pects are of finding those missing files?

MR, MZ2RICK: Ve can only duplicate the search we
have already made.

HIS HONOUR: 4(b) is missing, "Authority to prospect
in relation to mining lease 51". If it is anywhere,
it should be in some store?

MR. MERRICK: Yes, in Shea's Creek at Alexandria.
We have made a search out there. 10

MR. MILNE: 1(a) and 3(a), 4(b) and part of 5(a) is
still missing?

MR. MERRICK: Yes, '

HIS HONOUR: Mr, Merrick, I do not know what can
further be done., If any further investigation can
be made, I would like you to make it.

MR. MERRICK: I think some of the items that are
missing are duplicated.

HIS HONOUR: I see in relation to 1(a) there is in

pencil "same as in 3 below", 1(a) and 3(a) are 20
both the same thing, and it is missing?

MR. MERRICK: Yes.

HIS HONOUR: I would like you to continue the search,
because it must be somevhere.

MR. MERRICK: Yes, your Honour.
(Short adjournment. )

ON _RESUMPTION:

(Mr. McKellar, who is to be a witness, allow-
ed to remain in Court by consent.)

JOHN PATRICK MINOGUE 30
Sworn, examined, deposed:

TO MR. MILNE: My full name is John Patrick Minogue.
I live at 22 Peterson Street, Somerton Park,
South Australia.

Qe Mr., Minogue, I think you are a State Mining
Engineer in the State of South Australia, and in
fact you are the Chief Inspector of Mines for South
Australia? A. That is correct.

HIS HONOUR: Chief Inspector of Mines?
Ly, J.P, Minogue, x
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MR. MILNE: Mines,
Qe You are a Bachelor of Engineering, majoring

in mining and metallurgy from Sydney University?
Ao That is correct.

Q. Having graduated in 1950? A. That is cor-

rect.

Qe And your practical experience is this, that

you spent two years at Mount Isa Mines? A. That

is correct. 10
Qe Some eighteen months at Lake George, at

Captains Flat, New South Wales? A. Yes.

Qe Two years at Bulolo, New Guinea? A, Yes.

Qe Four years with Associated Minerals Consoli-

dated Limited at Southport in Queensland? A. Yes.

Qe Five years as an engineer with the Water
Supply Department of South Australia? A. Yes.

Qe And I think you have been six and a half
yvears with the Department of Mines of South Australia
as an inspector? A, That is correct. 20

Qs And I think you were appointed as a State
Mining Engineer in June 19717 A, That is correct.

Qe And I think in particular your association
with Associated Minerals was from approximately
June 1956 until about April 1960? A. That is cor-
rect,.

Qs While you were with that company you were em-
ployed as a mining engineer and you were in charge
of the company's mineral exploration? A, Yes.

Qo After you had been there for some few months 30
you were appointed as the company!s works manager?
A, Yese.

Qe While you were works manager you still re-
mained in charge of their mineral exploration and
so remained until March 1957? A. That is correct.,

Q. I think that in March 1957 your position in
charge of minera; exploration was taken by Mr.
McKellar? A, That is approximately correct, yes.

Qe And from,March 1957 you were solely engaged
as works manager in charge of various projects of 4o
the company? A. The production.
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Qe The production. Do you recollect the pros—
pecting activities that the company carried on while
you were with them in the Tuggerah area? A. I can
recall this, ves. Toukley and Tuggerah.

HIS HONOUR: What has been called Toukley to refresh
your recollection recently is the northern area

ML. 44, and separately one is referred to as either
Tuggerah or North Entrance.

MR. MILNE: Q. Can you remember a man called Mr. 10
Mclaren with the company? A. Yes, I can remember

Mr. McLaren. I could not think of his first name

but I remember Mr. McLaren.

Qs Do you remember his going down with a team
of men to do some work on the Toukley area? A. Yes.
I can recall Mr. McLlaren was sent down there.

Qo I think you went down there on one occasion
and had a general inspection of that area? A, On
one occasion, yves.

Qs You are able to tell his Honour what the 20
practice was in the field at that time for doing

part of the work that was being done by Mr. McLaren?

A, Yes.

HIS HONQUR: Q. VWhen was that time? A. The exact
timing I can't recall. It would have been between
my joining the company in approximately June 1956
and when Mr. McKellar took over in 1957,

Q. Some time between June 1956 and March 19577
A. Yes.,
MR, MILNE: Q. Was this the practice and is this a 30

common practice in doing this sort of work? Do you
agree with me as I go along or disagree with me,
or correct me, please? A. Yes.

Qe That the man who goes out to put these holes
down drills the holes firstly generally in one
length of two-feet, takes out a core, then two to
five feet, takes out another core, then five to ten
feet and so on in five~feet lengths? A. In general,
This is the accepted type of practice, yes.

Q. This is done by an auger, is it? A. This 4o
type of prospecting, yes. An auger-type of sampler
would be the accepted practice.

Qe As each length of the sample is taken out,

0O to 2 feet, two to five feet and five to ten feet,
and so forth, it is taken out and mixed up on the
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ground? A, It is usually put on a piece of canvas
or something like that, mixed up thoroughly each
sample, and then it is quartered, divided into four
parts, in mining parlance, combed and quartered. It
is quartered and re-quartered.

Q. You throw away three-quarters and keep a
quarter and quarter it again until it is reduced to
a sample of about one to two pounds? A. In broad
principle this is correct; yes.

Qe And those samples are put in sample bags
which are made of some sort of material, cotton or
canvas or something like that. They are then tagg-
ed so as to identify the hole number? A, Yes.

Qe And to identify the length from which they
were taken? A. That is correct.

Qe So that you might have a hole which is call~
ed Hole X and you might have a note on the sample
to say that it is taken from the section five~to=-
ten feet? A. That is correct,

Qo And then the practice was that those samples
were taken back to Southport? A. Yes.

Qe And they were dried in a drying machine,
with ovens? A. VWith ovens,

Qe And the samples were then reduced to packs?
A. You have what was commonly referred to as a
sample=~splitter.

Qe A sample-splitter? A. Yes.

Q. And the samples were panned in a cylindrical

pan so as to wash off the non-heavy material and
leaving the heavy material at the bottom of the
pan? A. Yes. This is akin to common goldmining
type of activity, of panning.

Qe Then the heavy layer that is left was dried
and was weighed and was put into a cellophane bag?
A, Yes. Each individual sample was kept sep-

arate.

Qe And the original tag was put in the cello-
phane bag and at that point of time all of those
samples during this period of time used to come to
Southport? A, That is correct.

Qe And a gentleman called Mr. Cyril O'Neill
used to give them to you, he having done the earlier
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work? A, Mr. O'Neill used to come to my office and
put them on my ===

HIS HONOUR: Q. Your office was where? A. At
Associated Minerals, Southport.

MR, MILNE: Q. Did you then commence to prepare the
bore log? A. This is common practice. A bore log
must be prepared,

Qe Would vou look at the folder that I now show

you. Do you see that it has got written on the 10
front of it, it has marked on the front of it "bore

hole leases AP 1653", Do you see that? Is that in

your handwriting? (Shown.) A« That is not my
handwriting,

Q. What about on the back of it? "Toukley"?
A, No, that is not my handwriting. Once again
it is AP 1653.

MR, MILNE: Your Honour had the evidence that the
original authority to prospect was numbered 1653.

HIS HONOUR: I do not recollect. 20
MR, MILNE: That is the evidence.

Qe I want you to look. This file contains a
number of pages which are each entitled "boring
records"®. Do you see all of those records? (Shown. )
A Yes.

Qe Are those records in your handwriting?
A. By and large, yes, they are.

Q. By and large yes they are, and do they refer

to the records of each one of the samples which you

have described already? A. Yes. They appear to be 30
a record of what was our current practice or accept=

ed practice.

Q. And what did you deduce, what was the ulti-
mate deduction you made from each one of those
samples? A. From each sample one may make a cal-
culation of the percentage of heavy minerals that
applies to that particular hole that is drilled.

Qe Have you got any idea how many holes are in
that file? A. I would not,

Qe You have got no idea. Having prepared those e}
documents, what was the next step that you took?

A, Once an area is finished with as a total area

the next step then is to ===
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HTIS HONOUR: Q. Would you speak up, please., I

can't hear you. A. Once that is finished with

the total drilling plan finalised, and this is all

entered on to some form of drawing to a given scale,

and the calculation of the tonnage figures is then

applied to the given area, and from that you are

able to deduce what the value of the, or the mineral
content of the total area is, One can also deduce

what percentage of that area could be an economical~ 10
ly wviable proposition.

HIS HONOUR: Q. Having entered the particulars
from the samples in that book, you took some final
result from that on some other piece of paper?

A, Yes,

Qe Is that piece of paper on which you put those
results in that book or on somewhere else altogether?

MR. MILNE: Q. What are the graphs that are part
of the book? A. This is not in my writing.

Q. And can you tell us what they are by looking 20
at them? A. Well, this is a drawing of an area

which is showing co-ordinate numbers to identify

the hole., It appears also to be showing the percen-

tage of heavy mineral. The figures appear here as

a fraction, and I would take it that the top of the
fraction represents the percentage of heavy mineral

in that hole and the bottom represents the depth to

which it would go.

HIS HONOUR: Q. Is that the document to which you
are referring as the document to which you trans- 30
ferred it? A. This is the general type of thing.

MR, MILNE: Q. The second graph is sheet page value?
A, This is more or less a summary of a graph of
bore holes,

Qs And the third page, is that the same?
A. Yes, that is the same. It is just a continu-
ity of the ~=-

Qe —== the last sheet. That is to say the one
on the clear paper, is that your composition?
A. Yes., That is compiled by me; and from memory Lo

of the distance it would appear that I delineated
an area that I considered was possibly worth mining,

Qe Is that the white area or the red area?
A I would presume that the area to be mined
would be the white area, to show continuity. If
that was broken off it would be two separate
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operations. In other words I have deliberately in-
cluded on the areas as the dredge path could pro-
ceed through «==

Q. So that that means that the white area is

the area which you supposed at that time the dredge
would operate on? A, That is correct,; because you
can only take oneils figures at a point of time with
due regard to the price of mineral and to available
metaillurgical processes that are currently available
for utilisation.

Qe What does the red represent? A, I would
say that those areas would represent areas that
were sub-grade at that point in time.

Qs In other words in areas which were not, you
thought, worth working? A. At that point in time.

Qe Do you yourself know how many men Mr,
Mclaren had down there? A. No. I could not truth-
fully answer that.

HIS HONOUR: Q. Was the book drawn in that period
or later than that? A, No. Those calculations
would have been made by me prior to Mr. McKellar
joining the organisation.

Qe That is before March 19577 A. Yes.

MR. MILNE: Q. I am sorry, there is one thing 1
forgot to ask you. Do you see the printed plan in
the front. Are you able to tell us by looking at
that what it means? 4. It has not printed up very
well but I take it it is to be a decimal point in
front of the numbers to the left of the bore holes.
I would presume this refers to the percentage of
heavy material. The figure to the right of the bore
hole represents the depth.

Qe One of the red dots being the bore hole?
A, Being the bore hole.

(Book entitled Bore Hole Logs, AP.1653
tendered and marked Exhibit 2.)

HIS HONOUR: In those graphks that have been describ-
ed at the back of the book there are a number of
little circles with figures attached to them. Some
of the circles have been filled in in red, some have
not. Was there any signifance in that?

WITNESS: I did not do those. I dont't think I did.

It may be it is a notation used by the person who
was compiling that to the relative significance.
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MR. MILNE: Q. You did say that it had been estab-
lished otherwise that AP1653 was the number of some-
thing else. I don't recollect ===

MR, MILNE: Your Honour will recall that the evi-
dence was that the man Nicolle had an authority to
prospect for twelve months from December, 1965%

HIS HONOUR: This is ML.L44?
MR, MILNE: Yes. That is the early history of ML.A4l4.

HIS HONOUR: Is that admitted, that authority to
prospect 1653 referred to ML.LL?

MR. WILCOX: I understood that was so. If my

friend says it was so that is good enough, If that
be so it is common ground. If my friend tells the
Court that log is what is on ML.44 and only on ML..4kL.

HIS HONOUR: Mr. Wilcox will make an admission, as

I understand it that AP 1653 related to and only re-
lated to authority to prospect 1653, if you tell me
that was the position.

BOTH COUNSEL: To ML.44. (Discussion ensued.)

HIS HONOUR: Foxr the time being I will just note
that it apparently relates to ML.44 and we will deal
with it later on.

MR, MILNE: May I substitute that exhibit which I
have in, that is the one that your Honour has got
in your hand for the original Exhibit 17

HIS HONOUR: That is Exhibit 1.

MR. MILNE: I now tender the aerial photograph.

HIS HONOUR: VWas there evidence as to the approxi-
mate time as to when that was taken?

MR, MILNE: No, I think not.

(Aerial photograph tendered and marked
Exhibit 3.)

(special Mining Leases 176, 202, 369 and 175
tendered and marked Exhibit 4. )

(Plan No. 1312 showing sites of boreholes
tendered and marked Exhibit 5.)

(Operations plan, formerly Exhibit 5, tender-
ed; tender objected toy admitted subject
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to proof of the operations described on it
as Exhibit 6.)

MR. MILNE: Q. (Referring to plan with bore holes
and Exhibit 2.) I know you have never seen this
plan before, but do you recognise the top area with
the red crosses on it w=-

HIS HONOUR: Q. That purports to show the site of
ML.447? A. I admit I have never seen the plan before.

MR, MILNE: Q. Mr. Minogue, in earlier evidence
apparently it was suggested that the holes which
you have described took place in the period between
December 1955 and December 1956. I think you have
suggested that it must have taken place between
June 1956 and March 1957. VWould it be consistent
with your recollection that it would have taken
place between June 1956 and December 19567 A. June
1956 and December 1956.

Q. June 1956 ~ is that when you say you went
there? 4. Yes,

Qe I think you have said it would have taken
place between June 1956 and March 1957. I am asking
whether it is your recollection = and if you have

no recollection say so by all means -~ whether it
would have been concluded before December 19567

A, I honestly cannot recall.

HIS HONOUR: They do not quite coincide. Some times
there seem to be a few more holes, sometimes a few
fewer holes.,.

MR, MILNE: I think I can call the author of it.
CROSS~EXAMINATION:

MR, WILCOX: Q. Mr. Minogue; the purpose of the

operations you have described was to ascertain whe-

ther there were mineral-bearing sands in the area,

and if so what they were ===

HIS HONOUR: And where.

MR. WILCOX: Qe And Where, yesd A. Yes.

Q. And the purpose = each of the pages in the

report deals with a particular sample which had

been taken, is that right? A. Yes.

Qe By the time that you had completed looking

at the results of the bores you were able to weigh
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up the economic desirability of carrying out any
mining and if so approximately where the dredge
would cperaite? A. In broad terms, yes.

Q. In broad terms, yes; and that, the graphic
representation of that is the last document which
I show you to show the red areas and the white areas?

A This is all fifteen years ago now.

Q. I think the way you have described it ===
A, I really could not pursue that.

Q. I think you said that the white areas deli-

neated the area which was probably worth mining and
the red area represented areas which were not worth
mining at that time? 4. Yes; that was my answer.
It may be I have not got the exact figures there.
They may not be worth mining full stop, or they may
not be worth mining at that point of time, but there
was some delineation between the two areas.

Qs At this point of time you can't remember
whether you formed any opinion in favour of mining
any part of ML.L4? A. No, I could not. But by
inference I would have had some basis., Otherwise I
don't think I would have bothered to draw the line.
Some areas might have been a little bit more attrac-
tive than others, and yet the hole not worth con-
templating.

Qe If you cannot remember please say sO0.

A. That is relative after fifteen years and a
number of other objects, I really can't tell you
precisely.

Qe After fifteen yvears and a number of other
objects you really cantt tell us precisely what op-
inion you did form about the economics of mining in
the particular portion of the area? A. Not on the
records that are there. There may have been more,
I don't know,

Q. On this particular area of land ML.44, did
the company drill one hole and take samples at
various depths or drill different holes for the
different strata of depth? A. No. It is standard
practice to drill a hole, and it is normally the
first hole I would say in this type of operation
that would tend to set the pattern. In other
words, I would say if somebody showed me a group

of bore logs such as that; I would say that the in-
terval O to 2 feet virtually represented nil value
whatsoever. Therefore this being an illustration
that the first sample interval would be O to two
feet ===
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Qe You take a sample of O to two feet and one
of two to five feet? A, Yes.,

Qe And so on? A, Yes.

Qe You get them all out of one hole? A. Yes,
Qe And you have a separate sheet in your bore

log for each of those samples? A. No. A bore log
is normally a runnixng thing. It does not matter
whether you are drilling with eleven feet with some
of those or whether you are drilling for oil and
you go to 12,000 feet. It is one log for the one
bore.

Q. I think the way you have recorded it is a
different sheet in the paper for each of the

samples for each hole? A. Yes. One bore log repre-
sents the result of one hole.

Q. It would appear that on this area ML.A44 there

was something like about 120 holes drilled, or about

one about every four to four and a half acres.
Would that be in accordance with your recollection?
A, No, that would not necessarily be wvalid,
That would be from the scout boring. It would be
boring one hole to four and a half acres.

HIS HONOUR: Q. Quite apart fran what it would
have been, do you recollect how intense the boring
was. Do you know in ML.44 how many samples were
drilled, what the result was? A. No, Quite can-
didly the terminology ML.44 means nothing to me.
It may not have been mining long at that point of
time.

MR. WILCOX: Q. That is a fair comment. The area
upon which that bore log drills and which you de-
lineate in white and red, now known as ML.44, would
the number of holes have any ratio of approximately
one to every four and a half acres or thereabouts.
Would that accord with your recollection or don't
you remember? A. No, I dont't think so.

Q. What was your recollection? A. I could not
answer that question.. I would say, though; that
from the exhibit that has been tendered it was done
to some systematic grid.

Q. I am not suggesting it was not in a system=-
atic way. A. You are talking in terms of acres;
I am talking in terms of feet apart from the bore-
holes.

Qo Would not you give any estimate of the num-
ber of acres per hole? A. No, I could not.
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HIS HONOUR: There are 113 red crosses in Exhibit 5
and the area is 578 acres, less publioc roads.

RE-EXAMINATION:

MR., MILNE: This may not be strictly in reply, but
if one may have liberty =—w-

HIS HONOUR: Yes, very well, subject to =

MR. MILNE: I want you to assume that the file I
am now showing you is the Mines Department file,
Authority to Prospect 16533 and I want you to look
and read a letter dated 29th November, 1956, to the
Under-Secretary of Mines; and then I want you to
look at the plan; read it to yourself =~

HIS HONOUR: Q. Read it to yourself. A, (Witness
complies.) Yes.

MR. MILNE: Q. Do you say that it refers amongst
other things to a boring plan? A. Yes.

Qe I want you to assume that the document that
I now show you comes out of that file and the plan
that is being referred to is the plan that I now
put in front of you. (Shown.) A. Yes.

Q. (Shown Exhibit 2.) By comparing those two
plans that I now show you, are you able to say whe-
ther they are plans of the same work that was

done? ===

HIS HONOUR: 1In other words, they relate to the same

boreholes?

MR, MILNE: Q. They relate to the same boreholes?
A, They are both in my writing.

Qe Both in your writing, are they? A. I am
just trying to —=-

HIS HONOUR: Would it be easier if you stood up?

WITNESS: They appear to be the same thing; the
only difference virtually being that this shows the
values and the depths, whereas this one does not.

MR, MILNE: Q. VWhen you say this one you mean the
one that comes out of the Mines Department records
shows the values; whereas the one in Exhibit 2
does not? Is that what you are saying? A. Yes.,

Qs Do you see that that plan bears on the back
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of it a date, 1llth December, 1956. It has got
"Leases Branch" on it? A. Yes,

Qe Do you see that - that the first I have shown
you is over the hand of a man called Mr. Nicolle?
A. Yes.

Qo You see it is dated 29th November, 19567

A, Yes.

Q. If the fact be that Mr. Nicolle sent the

plan to the Mines Department on 29th November, 1956, 10

does that assist you in saying at what point of
time, does it assist you in saying the latest point
of time at which you prepared it? A. I would say
it would appear from this.

HIS HONOURt: It is a very difficult inference to
drawe

HIS HONOUR: Q. The latest date on which the draw~

ings would be would be the date of the application?

A, I could say that I am nigh on positive that

it was on the trip down to the area that I went to 20
the Sydney University and purchased some ordinary
microscopes, and I think somewhere in the company

files there would be a record of the date of pur-

chase of same.

MR. MILNE: Q. VWhat we are asking you is if Mr.
Nicolle sent your plan in on 29th November, you must
have done it before 29th November, 1956? A. Yes.

(Bundle of correspondence taken from the

Mines Department file in respect of what is

now ML.44 and was previously Authority to 30
Prospect 1653, including a photostat of let-

ter shown to witness, sought to be tendered.)

HIS HONOUR: The lease itself, I might say, has on
the plan which is annexed to it: "Special lease
application No. 1043 at Newcastle posn. 29/11/56 by
A.F. Nicolle." 29th November, 1956, was that the
date of the ==-?

MR. MILNE: It was the date of the letter.
(Copy of documents from file of Department
of Mines relating to ML.44 and the previous Lo
AP. 1653 tendered and marked Exhibit 7.)

(Authority to prospect No. 1653 tendered:
tender withdrawn.)

(Witness retired.)

59. J.P., Minogue, re-x, rettd.



(Luncheon adjournment. )
AT 2 P, M.

MR. MILNE: I tender the certified copy of the
authority to Prospect 1653,

(Above document admitted as Exhibit 8.)
(Plan taken from the Mines Departmentts file
and accompanying letter 29th November, 1956,
tendered and marked Exhibit 9.)

JOHN BRUCE McKELLAR
Sworn, examined, as under:

TO MR, MILNE: My full name is John Bruce McKellar.
I live in Southport in Queensland,

Q. Are you the operations manager of Associated
Minerals Consolidated Limited? A. Yes.,

Q. Are you at present a director of Wyong
Alluvials Pty. Limited, the second-«named defendant?
A. Yes.,

Qe I think you are a graduate of the University
of Queensland vhere you graduated at Bachelor of
Science in 19517 A. Yes.

Qe And you are a graduate of the University of
Tasmania where you graduated with the degree of
Master of Science 1958? A, Yes.

Qe And you have been continually associated
with beach mining since 19577 A. I have.

Qs The group of companies, Associated Minerals
Consolidated, are run, I think, as a single sand-
mining group? A. Yes.

Q. And you are the man who is responsible for
the operations of that company? A. Yes.

Qe And you have had and still have available
to you all the records of both the defendants?
A. I have.

Qe And you have been through all those records
for the purposes of this case? A, Yes.

Qe And you are able from those records to give
a complete history so far as is known to you of
each of the four leases, the subject of this suit?
A, I am able to comment on the northern most
one, that is -= we commenced with the northern most
one.
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Q. ML.44? A. Yes.

Qe That, I think, originally was held under an
authority to prospect by a gentleman called Mr.
Arthur Fredexrick Nicolle? A. Yes.

Q- That is foxr a term of twelve months, 7th
December, 19557 A, Yes.

Qe Then there was an option obtained from
Mr, McKellar by two nominees named English and
Kennedy? 4. Yes.

HIS HONOUR: Q. Nominees of the first defendant?

A No, they were not. They were two people who
entered into some sort of agreement with Mr. Nicolle.
They were not counnected with this company in any way.

MR. MILNE: Q. During the currency of the authority
to prospect 1653 your company entered into agreements
with Nicolle, Kennedy and English? A, That's right.

Qo Which would enable your company to carry out
an investigation into what is known as ML.44?
A. Yese.

Qe Can you tell us approximately when that was
done? A. The investigation started about mid-1956
and was completed early in November 1956,

Q. Was the fieldwork for that done by a man call-
ed Mr, Mclaren? 4., Yes, it was.

Q. Do you know what staff he had and labour?

A He had two experienced drillers with him and

he put on locally four other men, sometimes five
other men, for jobs like clearing drill lines
through the undergrowth and doing chains and ropes
sideways to establish his position and the places of
holes and so on.

Q. Can you tell us precisely the nature of what
Mr. Mclaren and his men did? A. Yes. Having got a
map of the area from Mr. Nicolle they would go to
the area and find the datum and peg presumably which
he had put in taking out his authority to prospect.
From that datum together they would establish a
boundary of the lease from the rock spits associated
with the datum peg or from an existing fence to

mark a portion boundary oxr something like this, and
they would in effect carry out a survey of the four
main boundaries. They would clear the lines of under-
growth and with brush-hooks and axes and so on, and
they would measure it out with a tape and use a
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compass to give them the directions of the lines
from the point they got from Mr, Nicolle.

Having established the area,; they would then
decide on the drilling pattern to be employed which
was no doubt the same drilling pattern that they
used throughout sand areas in New South Wales in
this activity. So they would then proceed to mark
out and clear a series of land lines across the
lease on which the drilling was to be carried out
and they would mark along those lines at regular
intervals, depending on the spacing of the holes
that they wanted. Now they would not complete the
whole of this clearing and marking before they com-
menced the drilling. The two drillers would probab-
ly start the first hole almost immediately and they
would follow on as the clearing and survey pegs un-
til they had drilled the whole area.

Now these drillers would use a hand-auger
normally at that time, a three~inch hand-auger, and
they would take the sand from the hole first of all
to a depth of two feet and they would put it on a
canvas sheet which they would mix up and then they
would quarter and re-quarter this sample until they
had a pound or two pounds of sample which they had
put in a small canvas bag with a letter or combina-
tion of letters which they had decided onj; and when
they had collected a certain number of samples, they
normally put about 80 of them into a cornsack and
they labelled the cornsack and it went off to South-
port, depending on the availability of transport,
speed of drilling and one thing and another would
depend how regularly they went to Southport in this
manner.

The work in this case having completed the
drilling, the option with Mr., Nicolle required us to
prepare the reports for the Mines Department; and
also to prepare the documentation in applying for a
lease, should we decide that this was desirable.

Q. So that what you had to do was give it to
Mr. Nicolle? A, Yes., 1In that particular programme
there were 625 samples.

HIS HONOUR: Q. Out of how many holes? A, Some-
thing like 120,

Qo How many samples? A, 625,
MR, MILNE: Q. Then those samples when they got to

Southport were treated in some way, were they not?
A, Yes,
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Q. Were yvou in Court this morning when Mr.
Minogue gave his evidence? A. Yes, I was,

Qo Did you hear his explanation as to the way
they were treated? A, Yes I did.

Qe Was that a correct description so far as you
can reconstruct it from the records of the company?
As He went so far as you get the heavy mineral

content and he was able to compile a plan from which
he could deduce the total reserves and certain posw
sible dredge paths. One thing he did not mention

as I recall was the analysis of those heavy material
samples to determine how much rutile, how much zir-
con, how much ilmenite, momazite, the various con-
tents of it. This would have been carried out in
our laboratories at Southport at that time. There
were a mumber of tests generally, this was carried
out. But at that time it was probably done by a
very laborious way where you put microscopic grains
running through and you counted all the red ones,
the white ones were zircon and all the black ones
which are ilmenite. In other words, optic tests are
used to decide it. Having done that I would say
that the heavy material, this area is something

like forty-eight per cent. rutile, forty per cent.
zircon, twelve per cent. ilmenite and a variety of
others, That obviously is not a precise figure,

but that is the sort of result you get; and thereby
knowing very much every mineral comes out of an
area, you can rapidly recall how much rutile, how
much zircon.

HIS HONOUR: Q. The number of holes suggests it
went down about twenty-two feet? A. Yes.

Qe Is that right? A. Yes.

Qe That means that this depth, that is the

depth to which you would normally dredge? A. No.
In prospecting if there is nothing in that twenty
feet the dredge becomes uneconomical because you
have all that barren material to move before you get
to anything; so that a normal prospecting programme,
yvou usually ask for twenty-five feet and some of the
holes are fifteen feet before they ran into mud,
clay or something.

Qe But is it representative of what is known
below, too? A. Normally, not always. But if you
got this in the top twenty feet, since the sand mass
is a series of sheets. The sand is blown up from
the ocean beach, which is like a pack of cards, it
is said, if you sample the whole of the area you get
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a fairly representative sample of all those sheets
of sand which made .the masses.

MR, MILNE: Q, You have said I think all records
relate to those tests and what they reveal? A. Yes.,

Qe Have you formed an opinion as a geologist as
to what those records represented in terms of pro~
fitability or viability in relation to ML.44?

A. Yes. In relation to ML.4L4 it became very
evident in that prospecting programme that here was
a valuable reserve, rutile, which the company should
definitely acquire. ©Now you will appreciate that at
that time nearly all the reserves of all the parti-
cular companies were pegged and prospected at that
time. 7You took up an area and held the area because
they were running into short supply.

For instance, very little significant reserves
of rutile and zircon have in fact been pegged out-
side of the sort of areas or the area that we pegged
in 1955, 1956, 1957. There are minor ones, but it
was well known by that time where the reserves of
rutile in New South Wales were, and nothing that we
nave been able to do since has turned up major addi-
tions to those.

So we were in a competitive position where
we, having decided that this was a goocd area and a
reserve of rutile, even did not have both an instant
plan to operate it, we most certainly took it up be=-
cause of the value of it.

Qe Having made that assessment of it, did you do
something about the arrangement that vou had with
the vendors? A. Yes. The company then came to the
decigion that they wished to proceed with this agree-
ment, and the next step was (a) the provision of
prospecting records to the Department of Mines in
accordance with the conditions of the authority to
prospects; and (b) the preparation of documents, pegs
and what--have~you so that Mr. Nicolle could take
possession of the area and lodge a special lease
application, in which he nominated Associated Min-
erals to get any lease that was issued. At the same
time there were certain negotiations along the way
with the first two partners who were Kennedy and
English to pay them a consideration for what they
regarded as their share in this area.

Qe Don't tell us what the split-up was, but did
yvou pay that partnership of those three people some
sum of money? A. Yes.

Qe How much was it? A. I think in total it
was something like £8,000.,
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Q. £8,000; and then later on was the area
pegged? A. Yes. The drilling supervisor, Mclaren,
prepared tlte documents for Nicolle, accompanied
Nicolle to the area while they placed the possession
notice, whereupon Mr. Nicolle signed applications and
it was lodged at the Newcastle Warden's Clerk and the
£70 survey fee and the £10 bona fides lodged with it.

Qe That was done on 29th November, 19567 A. Yes.

Qe Then after that application was made was any=-
thing pbysically done on tihe land until for a number
of years? 4. Well, the next activity on the land
areas when the Mines Department put to us the list
of conditions which they were going to apply to any
lease which may issues one of the issues was the
excision of eighty acres of the lease, the eastern
end of ML.Lh,

HIS HONOUR: Q. Where the reservation was? A, Yes,
on the grounds that this was going to be the obvious
development of the north of Norah., Now because of
that condition it is within the lease boundary.

MR, MILNE: Q. Originally they suggested it be
excised and they included and imposed a condition.

A reserve for public recreation, that is condition

8, down the tottom of that page. (Shown.) A. Well,
I said the lease shall not conduct any mining opera-
tion on that part of the land demised east of the
western boundary of reserve 77013 and the prolonga-
tion.

Q. It is a map showing where it goes on the
right, further to the right? A. That line there,
yves. That stopped there and they took the prolonga-
tion.

Qe . That is. the eighty acres you are talking
about? A. Yes.

Q. You said they raised this condition? A. Yes.
They wanted at that stage to excise it from the
leases, We said that in view of the fact that we

had laboured ourselves with a power drill to investi~
gate various of the deep sands, that we would like

to drill this area more closely and if we turned up
any significant material then we would like to keep
it in the lease, and if we turned up no significant
material then we would be happy to excise it.

The drilling in fact was carried out in 1958,

A comparatively small number of holes, I think about
sixteen.
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Qe Is that across the north-~eastern corner?

A, North-eastern corner, yes. On the basis of
those results, which wculd have taken three or four
weeks probably with this power drill, the department
decided that they should leave the eighty acres
within the lease area, but our specific ministerial
consent would be required before we could dig that
area upo

MR, MILNE: Q. I don?t want to tender this document.
I will give it to you to identifys; dis that the let-
ter of 2nd July, 1958, to which you refer? (Shown.)
4. Yes.

Qs And is the last sentence of it: "The reason
shown by you ... on such helio has also been exclu-
ded from any lease which may be granted any such
application™? A. Yes.

Q> Does the helio show the eighty acres about
which his Honour and you have just had a discussion?
A, It does;, by blue hatching.

Qo What was the next physical step that took

place on the land? A. The next physical step was
when, Wyong Minerals Limited, the holders of the
areas further stage, and Associated Mimnerals, the
holder of the ML.L4 area, having a ccmmon pattern
company, wanted to merge their whole natural inter-
ests, because both of those companies; Wyong
Minerals Limited and Associated Minexrals had very
large problems for the shareholders, something like
30 per cent. of each company was held by the public,
it was fairly precisely determined, the assets of
both companies. So the assets both being their re-
serves, they wanted some assessment of the reserves
of Wyong Minerals as carried out by Associated
Minerals?! personnel; and a very extensive programme
was carried out on Wyong lands which included the
Tuggerah ones, and which are shown on that general
drilling map. That is the one that is in hand here
with red crosses on it

HIS HONOUR: Q. That is the one here? 4. Yes, it
is a thin diagonal =~=-

Qe Exhibit 5. A. With this thin diagonal pur-
ple line through lease 51, yes. The one that goes
diagonally across lease 51 from its south~eastern
COorner.

Qe Across to the mid-western boundary of ML.Lk;
and another line down the south in ML.42 which also
crosses the peninsula ===
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MR, MILNE: Q, What year was this? A. 1964,
1963-64 possibly.

HIS HONOUR: Q. On the map -~ this may help you =~
it says December 1963 to March 1964, That would
be right, would it? 4., Yes.

MR. MILNE: Q. You say that involved an extension

of the drilling programme? 4. Yes, extensive in
that the holes are spaced along that line at thirty
yard intervals and the holes were carried through

in almost all cases everywhere possible right through
the sand mass to the clay basement undermneath the
sand masse.

HIS HONOUR: @, Then was it satisfactory to the
Mines Department? A. No. This was to satisfy the
parent company that what both industries?® subsi-
diaries claimed in the way of reserves was factual.
It did also.

Qe This is Consolidated Goldfields? A. Yes.
And it did the added thing of testing the deeper

part of the sand mass which no normal prospecting
programme does.,

MR, MILNE: Q. Did that, I am dealing only with
ML.44, come across the south-western corner of 447
A, Yes.

Qe I think there were about fifteen holes put
in ML.44? A, Yes,

Qo Consisting of some one-thousand odd feet of
drilling? Ao Yese.

Qe The remainder of it was in *the other leases?
A. In lease 51 and also lease 42. The bulk of
the drilling was in those two.

Qe Did you go through similar procedures about
bagging the things up and teking them to Southport
and working it out? A. Yes. The only differences
were that the details, as well as all the informa-
tion mentioned in the prospectus drilling, there
was pretty precise stratographic information collect-
ed in the hole; where layers of gravel occurred,
where layers of clay occurred, where changes in the
colour of sand occurred, and this qualified the
compilation of detailed sections of the whole pen-
insula showing not only grades of sand but also the
physical mining conditions which would exist if you
did dig or mine the whole depth of sand.

HTIS HONOUR: Q. On Exhibit 5 in addition to the
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two purple lines as shown, there are four purple
lines starting on the Pacific Ocean edge of ML.A48
and running into some distance? 4. No, those are
much later. I think that vhoever drew the map
called it dark blue for thzt particular set.

MR, MILNE: Q. Just coming back for the mement, you
are now talking about a situation which took place
in 1963/64? A. Yes.

Q. Prior to 1963/64 I think you have already
told us that an application was made for a special
mining lease? A. Yes.

Qa Was your company required to do anything
about that? Foxr instance, did you have to pay any
money or things of that nature? A, Well, as I
said earlier, we lodged with the application a sur-
vey fee and we lodged a bona fide deposit of £10
which was the stipulated amount.

HIS HONOUR: Q. It was £107 A, It was £70 in all.
I think it was £60 survey fee and £10 bona fide de~
posit, and that was done with the application in

1956.

Q. The lease refers to the rifle range that a
club organised somewhere in the middle of ML.4k4

and there was a condition that you should not inter-
fere with the use by any member exercising or enjoy-
ing, whatever you do call it, rights in rifle shoot-
ing, should not interfere with rifle practice there?
Ao That is right.

Qe And through the area of that range is shown
on the plan which is annexed to the lease, I think?
A, Yes.

Qe Does that for practical purposes on that area
mean it is not minable? A, Well, it becomes a mat-
ter of agreement between the rifle club and the
companies,.

Qe But if the club says for example "We want to
fire our rifles"? A, I think that would effective-
ly stop us mining,

Qe But it is still covered in the lease? A. Yes.

MR, MILNE: Q. Have you at some other time on a
requirement of putting in a guarantee a bond of some
description? A. Yes. The first set of lease con-
ditions, the ones I was talking about which we were
negotizating on, required £10,000 I think was the
figure guarantee deposit. This was one of the con-
ditions.
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Q- Perhaps I can help you refresh your memory
about it.

HIS HONOUR: I think in the letter of 25th July
there are two rates of £5,000.

MR, MILNE: Q. VWould you look at the letter of 2nd
July'? Lo Yes.

Q. Is that the letter to which you refer?

A Yesa

Q. Two lots of £5,000? A, No, it was one or
the other.

HIS HONOUR:¢ It is referred to twice, but one or
the other.

MR, MILNE: Q. One or the other? A. It is £5,000.

Qs Then did you do something about that and I
show you reply of a letter of 18txh August, 1958,
from you to the Mines Department? A. Yes,

Qe That is your own hand, isn’t it? A. Yes,
it is.

HIS HONOUR: Q. I think that on 24th September the
Department told you that they would not vary the
amount of the guarantee? A. Yes,

MR. MILNE: Q. So abt some other stage were you Ccom=
pelled to pay the guarantee? A, When we accepted
the lease conditions we had to lodge the guarantece
which we had agreed to. We duly did it but it was
very much later on, Jjust prior to the —w—-

Qe Did you I think by letter of 10th November,
1958, to the Under-Secretary say that you would ac~
cept the conditions? A. Yes, we did.

Qe And that was over your hand? A, Yes.

HIS HONOUR: Q. You have a file in front of you.

The next letter, the documents in Exhibit 7, is one
dated 18%h January, 1967, to the Shire Clerk. There
is nothing further in the file then at all after that
letter of November 1953 between the Department and
yvour company. And the lease ditself was not granted
until =~=- A, 1967, February, I think.

Qe I thought it was that, but I just dontt see
the date. Anyway it was in 1967 apparently. Had
anything to your knowledge been happening so far as
the company was concerned in that whether in
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relation to the Department, had you been satisfying
some request or getting something, or just delay in
the Department? 4. No, we are ovbliged to furnish
the result and explain and assays and so c¢n., Bub
in the case of a lease appiication or a similar
application no such obligation exists. This is be=-
cause the Department are interested in the existence
of mineral deposits. It has got the date outside,
22nd February, 1967. The prospective results give
thers the reserves in the State. Thereafter they
are not particularly interested in developmental
drilling to work these vreserves with a particular
plant or something like that. So there is no re-
guirement in the department. When the lease issues
there is the necessity for suspension of labour
conditions.

MR. MILNE: Q. Amalgamation and things of that
nature? A, Yes.

Qo In any event,; it was not until 1967 that you
finally got your lease of ML.44? A. That is cor-
rect.

Qe Can you tell his Honour, give his Honour

any veason that you know of why the Department took
so long to issue that lease? 4. Well, the rutile
boom whkich coincided with the demand for titanium
in America is in 1955, 1956 led to the mushrooming
growth of rutile mining companies along the east
coast to the extent where there were upward of
thirty companiesz between Sydney and Brisbane in 1957.
These thirty companies were all trving to sscure re-
serves to guarantee their future and there were hun-
dreds, virtually hundreds of prospectors like Mr,
Nicolle who always hoped to sell them to operating
companies, who pegged areas. The competiticn for
leases was very keen, the number of people involved
was very large and the system which the Mines De-
partment had operated unsuccessfully up until that
time, a system of mining Wardens being the local
Stipendiary Magistrates, became completely bogged
down with these applications.

It was not uncommon to have twenty applica-
tions on a single piece of land, and in ovrder to
very carefully inquire into all the piriorities they
did not reject applications until they had dealt
with the ones akead in time, and both the Wardens
Court system and the Mines Department itself was
buried under this flood of activity and they took a
long time to process them.

Now 4f you wanved one specifically because
you wanted to put plant on it and work it then you
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could take steps by representation to the Department
to get that one heard, within reason. We did not
personally want this reserve to work at the time, so
we took no steps to have it speeded up in the general
system.

Qs Did you do anything at all to slow it down?

A I dontt think so. I don't think that was
necessary. fou could say that our negotiation of
cond tions slowed it down, certainly it did, but this
was quite normal,

Qo Was it normal in those years to take a lease
ten years to issue a lease? A. Yes, I think that
if I went through our records right now I could find
certainly some authorities to enter and authorities
to prospect dated 1956 and 1957 that still are not
processed in 1972,

Qe You still have not got them? A. Yes.

HIS HONOUR: Q. I see that the term dates from the
grant of the lease? A, Yes,

Q. So that if you really wanted it for a reserve
you did not hurry up? 4. Yes,

Q. Until the time comes when you want them?
A, Yese.

MR, MILNE: Q. Then it was necessary about 1968/69
that you commenced to carry out much more intensive
drilling? A. Yes.,

Qo And that I think involved some 66,000 odd feet
of drilling? A, It did.

Q. And I think there were something like 13,000
samples taken? A. Yes,

HIS HONOUR: Q. How deep were those samples, were
these ones just twenty-odd feet? A., Some of each.
There were some deep ones for specific targets, but
a lot of them were still below, holes twenty-five or
thirty feet.

Qe Those are the ones also shown within Exhibit
5 said to have taken place between July 1968 and
June 19697 A. Yes.

MR, MILNE: Q. VWhat was the next thing that happen-
ed in respect of ML.44? Were there any discussions
for example with the Public Works Department?
A, Yes. The Public Works Department was looking
at that time for a sewerage treatment plant site,
a suitable soakage area associated with it.
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Qe That is for the fillage of Norah Head?

A, Yes., That community to the north of ML.A44
presumably, progressively would break into use for

a bigger and bigger area. They would be wanting to
see if we would give the rest of the land, alterna-
tively if we were prepared to modify our mining
projecty so that we worked through this area quick-
ly and realised a situation arose; and thirdly, if
we could have a sort of combination of those two 10
thirzs whereby we exercised a certain amount of de-
mand for some of the installation but would be sub-
sequently allowed to mine through some of their
soakage areas if we so desired.

Q. Did officers of the plaintiff company take
part in any of those discussions? A, I imagine =
(Objected to). I don't know.

Qe Did you take part in any of them yourself?
A, No, I did not take part.
Qe That was Mr., Wells? A. Mr. Serman and Mr, 20

Wellsy; yes.

Q. Do you know anything about arrangements for
access roads, power, telephones and water supplies,
or were they matters dealt with by Mr. Wells?

A. They were dealt with by Mr., Wells.

Qe During the years between since you have had
this area only has there been carried out corres-
pondence which has passed between your company and
the company pertaining to your mining operations

and your proposed mining operations? A. Yes, there 30
has,
Qe Can you identify the file in which that cor-

respondence appears? A. Can I identify the filing?

Qe Your file in which it appears? A. I imagine
50, ves. I can come down there.

Qe Perhaps if I give it to you. I am sorry,
you will have to come down., (Witness leaves box.)

HIS HONOUR: TWould you step down from the box and
see if you can find that.

Qe Did you at any time ever in 1961 have brought Lo
to your attention by a newspaper advertisement or

in any othexr way the fact that there had been some

town planning step taken in respect of the land in

the Shire at Wyong? A. I don!t remember it having

been dirawn to my attention.
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Qe When did you first become aware that there
was a planning scheme for Wyong? A. Following

the promulgation of the order itself, sometime =
the developmental - not during the lifetime of the
interim development order, but some time after that.

HIS HONOUR: Q. Do you mean when the scheme was
prescribed? A, Yes, when it became a prescribed
scheme they issued maps and so on showing the green
areas, open space and recreation, and so on. That
is when I became aware of it.

HIS HONOUR: When was it, Mr. Wilcox?

MR. WILCOX: May 1968,

MR, MILNE: Q. Have you ever, you or anybody else
in your company, or the Board of which you are a

member, ever evinced any intention to abandon or
give up your rights to ML.44? A. No, none at all,

Qe Have you always had some intention about it?
A Yes.,
Qe What has that intention been? A, It was

regarded as part of the reserves of the company.

As I have said, these are quite finite,; these re-
serves. We have a limited life because there is a
limited amount of this material available. The
intention of course is to work the company as long
as you possibly can with the reserve you have, and
with supplying your customers with the pxoducts.
This was Jjust one more lease like a number of
others which we regarded as reserves of the company
available for working in the systematic manner when
the time came.

Q» Over the years you have told us that you have
done a number of things in respect of these leases,
Has that cost money? A. Certainly. The cost of
just administering this whole group of leases,; the
cost of looking after labour suspensions and amalga-
mations, attending Wardens Courts for these in-
quiries, and making rental payments, and making -
all the things that go to administering upward of 200
leases, I suppose we hold. This would be a part of
that job. It requires a full time staff in South~-
port, a lease officer assisted by a clerk and helped
by a legal officer to handle the whole lot, and this
is just one typical omne,

Q. Have you any idea of what the drilling on 44
coSt? ==~

MR, WILCOX: Q. Perhaps it could be broken up?

73 J.B. McKellar, x

10

20

30

4o



Jo.B. McKellar, x

A. I have a fair idea in that I know that at the
time I joined the company I was interested in the
cost per foot of drilling, the alli-up cost per foot
of drilling, and it was running at more thaun £1 a
foot. This includes all the assaying and all the
other ===~

HIS HONOUR: Q. In 19577 A. Yes.

Qe You say in 1957 the all-up cost including the
method you referred to, was about £1 a foot? A. Yes,
3,000 feet of drilling on that initial programme
would have been of the order of £3,000, If you take
the later major programme of 66,000 feet in 1968~
1969 the drilling costs by that time had been reduc-
ed to somewhere between 90 cents and a dollar a
foot, in other words, rather less than half the cost
because we were doing so much more and had better
equipment and so on. So that the valuation for the
rest of ML.44 would be of the order of $60,000,

Qc $609 0007 A, Yeso,

MR, MILNE: Q. Apart from that, you have had pay-
ments of rent to the Council? A. Yes. The rent

on ML.44 is $269 a year, I think - this sort of
figure. And rates payments to the Council. I forget
the figure of this particular lease; but we have
done this through the years.

Qe And then of course you have not yet commenced
any mining operations on 44?7 A., Well, the develop-
mental drilling which you referred to, the big pro-
gramme of 1966-1968 as far as we are concerned is a
mining operation, for the simple reason that you
only undertake that detailed cross drilling when you
know which plant you are going to commit to that
area.

HIS HONOUR: Q. I thought yvou said ~ I may be

wrong - the brown lines were the 1968 ones? A. Yes.
That step, when you know which of - in our case 12
plants = is going to operate in an area, and the
plants vary in size from a capacity of 40 tons an
hour up to 1200 tons an hour, so that there is a very
big difference in the size of them, consequently
there is a very big difference in the amount of
ground that each of those plants can work profitably.
A large plant with a very big through-put can work
far more of an area than a small plant. But having
decided, having programmed your 12 plants over the
one year five years, ten years and so on, having
decided what plant is going to move inito that area,
then you can do your detailed drilling to give you
detailed dredge paths for that area.
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MR, MILNE: Q. When was it that the move - there
is plant on 44 now? 4. Plant 20 has been construct-
ed on ML.A4L4.

Qe But it has never actually been in operation?
A. No, it has not.

Qe When did you commence to construct it on 44?
A. I think it was about June 1971.

Qo And prior to constructing it there, had you

given any specific notice to the Council of what
you were going to do? A. Well, in 1967 this area
was the subject of a visit from the Minister for
Mines and the Minister for Lands at the representa-
tion of Mx., Jensen, the local M.L.A,, and various
conservation interests.

Qo I take it Mr. Jensen was supporting you?
A, Supporting me?
Qe Supporting the mining operations? 4. Cer-

tainly not, no,

Qe Not the same gentleman? Who is Mr. Jensen
that you speak of? A. He is the local M.,L.A. for
the Wyong Electorate.

HIS HONOUR: Q. Same person wvho used to be the Lord
Mayor? A. Yes.

MR, MILNE: Q. Do you know his signature if you saw
it on a document? A. No, I would not.

Qe At any rate, you say he was there, and the
Minister for Mines was there, and somebody else?
A. Yes, the Minister for Lands. That was Mr.

Lewis. And the Minister for Mines was Mr. Fife.

Qo What about Council members? A. I believe
there were Council Members there. I don't recall
precisely. There was a great number of members of
local conservation groups.

Qe (Approaching.) You do not recognise the
signature of that Mr. H.F. Jensen there, do you?
A I don't, but H.F. is the same dinitials.
Qe This was 1967, was it? A. Yes.

HIS HONOUR: Q. Was that before the grant of the
lease or after the grant of the lease? A. That
was in November 1967, so it would have been after
the grant of the lease. And the outcome of that
was that the company on the representation of the
conservation interests agreed to have a look at
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their lease areas which they held, with a view to
relinquishing some areas for reservation by the
Lands Department. The conservation groups on their
part were to compile a botanical map of the area,
which showed what they would like preserved. The
two maps, one showing what we considered were areas
we were preparing to relinquish, and the one showing
the various vegetation types, were submitted to the
Minister for Mines and the Minister for Lands, and
we tlen proceeded to the stage where finally - we
made a condition, we said we would give up this 200~
odd acres on condition that we could regard the rest
of our areas as being secure - we would not be con-
stantly having to defend them for one reason or an-
other. The Minister for Mines, presumably in con-
ference with the Minister for Lands, eventually
agreed to this, and took steps to have the area that
we had agreed to excise surveyed. This has been
done in the last six or eight months, I suppose.

MR, MILNE: Q. That is not what I am asking you
about. A, The step that followed this meeting was
that we were then able to say "We are now going to
work these leases in the following manner".

Qe Who did you tell this to? A. We told this
to the Minister for Mines and to the Wyong Shire
Council,

HIS HONOUR: Q. Is this in a letter or orally?
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