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Q. And it would be true to say, would it not, that
the main purpose which motivated Millers in making
loans to licensed clubs was the collateral
advantage of having Millers' beers sold in the
clubs? A, That was one of the reasons.

Qs The main one? A. DNo. Well, I think you
have to take three points into consideration here,
Mr. Deane. One would be the sale of beer; one
would be the sale of wine and spirits and the
other would be the interest charged on the loans.

Q. But you have told his Honour that in 1969 you
were constantly in breach of your overdraft. You
were at the stage where you had to borrow a
million from Mitsui and so on? A. Yes.

Q. You do not really suggest, do you, that the
loan was made to the Easterm Suburbs Club with any
idea of the advantages of interest? A. No - yes,
I would think the interest 1ate was reasonable and
our associations with Eastern Suburbs had been
longstanding.

Q. But of course you did not even both collecting
the interest which they were bound to pay you under
the terms of the mortgage? A. That is, I believe,
correct, yes.

Q. Well then, in so far as the brewery is
concerned, that had been sold in 19677 A,
correct.

That's

Q. So, there was no reason associated with the
brewg;y for making this loan of #2 million?
A. O.

Q. Which means that all we have left is the wine
and spirits? A. Yes.

Q. And the total sale of wine and spirits to
Eastern Suburbs Leagues Club at this time were less
than 100,000 a year. Would you agree with that?
A. No, I would not agree with that because I
would not know.

Q. Would you dispute it? A. No, I would not
dispute it but I would not agree with it either.

Q. I suggest, for example, that at a board meeting
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at which you were present it was stated that "the
total sales to Eastern Suburbs Leagues Club at
present are in the order of #100,000 per year"?
A. Well, if it is in the minutes I would not
dispute it.

Q. And the profit on sales of wine and spirits
runs something in the vicinity of 10 per cent,

does it not? A. I would not be sure of that

either. '

Q. Well, would you dispute that figure? A. No,
I would not dispute it.

Q. Which means something less than 10,000 a
year if the figures I put to you are right?
A, Yes. :

Q. Which means, of course, far less than the
interest which the Eastern Suburbs Club agreed to
pay under the document - I withdraw that. Which
means, of course, far less than the difference
between the figure of 9 per cent which the
Eastern Suburbs Leagues Club agreed to pay under
the mortgage document and the figure of 73 per
cent which you accepted from them? A. Yes.

Q. See, I suggest to you that you were one of the
persons involved in arranging this loan of #2
million to Eastern Suburbs Leagues Club?

A. That is incorrect.

Q. Did you know anything about it?  A.
at the time.

No, not

Q. Who arranged it? A. I have no idea. I

assume Sir Roderick.

Q+. You know now the circumstances of that loan,
do you? A, I know that a loan was made to then
of $2 million.

Q. You know, do you not, that it was at a time
when T.N.T. had acquired something like 25 per
cent of the shares in Millers? A. I don't know
for sure the time but it was in the same year,
put it that way.

Q. And would you not agree, Mr. Koch, that your
understanding of that loan was that it was made to
the Eastern Suburbs Leagues Club on the basis that
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the Eastern Suburbs Leagues Club would utilize half
the amount of the loan in acquiring shares in
Millers? (objected to by Mr. Glass: allowed).

Q. Is not your understanding of this loan, Mr.
Koch, that it was a loan made to Eastern Suburbs
Leagues Club on the basis that a large part of

the moneys lent would be utilized in acquiring
shares in Millers on the Stock Exchange?

A. To my understanding the loan was given for
club extensions. What Eastern Suburbs did with
the actual money that was lent to them I would not
have any idea.

Q. You have never heard it suggested that this
loan was one of the defensive moves to stop T.N.T.?
A. I bave heard it suggested but I don't know
whether 1t is true or not.

Q. Has Mr, Taylor ever suggested that to you?
A, I am not sure whether Mr. Taylor has. He
could have mentioned it to me.

Q. Mr. Taylor could have mentioned that this loan
was one of the defensive moves to stop T.N.T.

back in 1969? A. I don't recall him using

those words, no.

Q. Well, he could have used words to that effect?
A. No, my understanding of this was that the
loan was for improvements and extensions to the
club,

Q. So, is what you say to his Honour this:

Your understanding was that at a time when on
your evidence Millers was in grave financial
straits, that at a time when it had no brewery,
that it lent this money for the purpose of
getting some advantage in relation to sales of
wines and spirits? A. No, I am saying that

xy understanding of this loan was that 1t was
given to the club for the purpose of extensions
and improvements to the club. What they did with
the money, I don't know. I have heard it
suggested that they may have acquired shares in
Millers but whether this is true or not, I don't
know.

Q. You know, of course, about this time the club
became very large shareholder in Millers? A. Yes,
I am not sure of the actual date but I believe
they did.
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Q. DNow, have you heard any suggestion that the
acquisition of what I might call the Duncan shares
in Millers was associated with any defensive moves?
A. No, I haven't heard that, no.

Q. You told his Honour in relation to the first
meeting I think between Millers people and Howard
Smiths people, if I can use that description, there

was some discussion as to how it would be dis-
advantageous if Ampol acquired all the shares in
Millers in so far as government information was 10
concerned? A. Yes, that was raised at that

meeting, yes.

Q. Now, this was information relating to what?
To our tankers.

Q. Their operating costs? A. Yes.

Q. How many tankers are there operating on the

Australian coast similar to the Robert abnd Amanda
Miller? A, Similar to the Amanda? Two others.

Q. And what are they? A. The P.J. Adams and
the Solen. 20
Q. And who owns the Solen? A, The Shell Company.

Qe What about Howard Smith? A,
forgot the Howard Smith as well.

I am sorry, 1

Q. So, that is one of four? A. Yes.

Q. Which means you have the P.J. Adams which is
owned by Ampol? A, That's correct.

Q. And whose activities are mainly directed to
Ampol products? A, Yes, that's correct.

Q. You have the Solen owned by Shell, is that
right? A. Yes, that's correct. 30

Qe And its activity bas been directed towards

Shell requirements? A. Basically. There are
interchanging of cargoes.
Q. But generally? A. Generally, yes.

Q. And then you have two others, one, Howard Smith,
operating as it were for anyone? A. TYes.
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Q. Except for some arrangements with Caltex?
A. I believe they did have an arrangement with
Caltax.

Qe And the other the Amanda Miller operated by
Millers for anyone? A. Well, we are under
charter to a consortium of oil companies.

Q. But subject to that charter, operated without
any particular tie? A. Oh, yes.

Q. Which means, it would be true to say, would it
not, that in the terms of your main operation,
Howard Smith would be your main competitor?

A. Yes.,

Q. In direct competition? A, Is that two
words or one word?
Q. In direct competition? A. Yes.

Q. And you have expressed concern as to informa-
tion relating to your activities becoming - when
I say "yours" do not misunderstand me - Miller's
activities being made public? A. I am sorry,
could you repeat that?

Q. You have expressed concern in relation to

confidential information relating to your activities

being made public? A. Yes.

Q. DNow, of course, on the 20th June, 1972 you had

not seen a copy of the draft Cooper report, had you?

A. No, I had not.

Q. And indeed you have never seen it? A. Not
the draft, I haven't, no.

Q. On 20th June the contents of the draft Cooper
report had not been made available to your
directors? A. That is correct.,

Q. Indeed, would it be true to say that when
Mr. Goddard arrived at your meebting with the
representatives of your main competitor, nobody
in Millers had seen the draft Cooper report?

A. Not the conclusions, no, that is correct.

Q. DNow, when did you talk to Mr. Taylor about
showing the draft Cooper report to the
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representatives of Howard Smith? A. I believe

it was on the same day.

Q. Before the meeting with Howard Smith? A, I
am not sure whether it was before or during the
meeting. It would have been before.

Q. But before Mr. Goddard arrived? A, Yes.

Q. And indeed it would be true to say, would it

not, that Mr. Goddard was coming for the purpose

of talking to the meeting between Millers and

Howard Smith. It was not just a chance that he 10
arrived when you were there, when they were there?

A. No, we knew he had finished the draft report

and he wanted to discuss it with us and w thought

it would be in order for him to come down when

the meeting was on.

Q. And Mr. Taylor was aware of this? A, Yes.
He wasn't at the meeting.

Q. Now, is what you tell his Honour this, that in

a situation where no-one in your company knew

what was in the draft Cooper report, Mr. Taylor 20
authorised you to show it to representatives of

your main competitor? A. I would not say that

he authorised me. I suggested to Mr. Taylor

that we should do this and he agreed with me.

Q. Well, Mr. Taylor agreed to your showing this
information to your main competitor? A. Yes.

Q. And of course the information in the Cooper

report was stressed by Mr. Goddard immediately he
arrived as being confidential? A. That's

correct. 30

Q. And pursuant to your conversation with
Mr. Taylor you said to him "Go sghead"? A. Yes.

Q. 4And indeed, did you not at the end of the
meeting give to the representatives of Howard Smith
that draft Cooper report? A. They asked if they
could have it. Mr. Goddard said that it is only
in draft form but if it was 0.K. with Millers he
was quite prepared to give them a draft although
it was not completed.
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Q. So off went the representatives of your main
competitor with a highly confidential document

relating to the affairs of your company which you

had never seen? A, Yes.,

Q. And which you still have never seen? A. Not

the draft copy, no.

Q. And which no member of the board of directors
had ever seen? L.

Q. And which even now has never been disclosed
to the shareholders of your company? A. That's
correct.

Q. And which when an alternate director of your
company, Sir Ian Potter, sought to see it, it was
refused to him except on the basis of certain
terms? A, Yes, originally.

Q. When, and I think it was put to your company,
was it not, that Sir Ian Potter wanted to see it
because he was concerned about some of the public
statements that were being made? A. I don't
recall him saying that but I know he wrote us a
letter — if it is in the letter. I don't recall
that being in it,

Q. What other information did you give at these
meetings of 9th and 20th June, 1972 to the
representatives of your main competitor?

A. 19th and 20th?

Q. 19th and 20th. A. The majority of it was
oral information. They had our balance sheets
for 1971 and they asked if we would up-date
these to what we estimated to be the current
position at that time which we did. I believe
we gave them details of assets, I think, I am
not too sure, but something to do with balance
sheet items that we did give them. To my
recollection, I think there were about three
pages of information that we gave them.
Q. All confidential information? A, I would
not say it was confidential, no.

MR. GLASS: Before my friend proceeds, I would
like to take an objection to any question which
takes the form of asking the witness to cdiment
gpon the answers given on the part of Howard
mith.

At that time, that is correct.
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MR. DEANE: Q. Mr. Koch, you have in front of you
certain answers to interrogatories? (witness
shown Ex. NN). A, Yes.

Q. Now, you see there some annexures to that
document? A, TYes.

Q. I want to take you to those annexures, the
first being annexure B? A. Yes.

Q. TYou see that is a document dated 20th June,
1972? A. Correct.

Q. BSetting out estimated operating costs in
relation to the Amanda Miller? A. Correct.

Q. Now, I presume you would regard those as
being highly confidential? A. Yes.

Q. Indeed, if you put those together with the
moneys payable under the charter you have the
very information which you told his Honour
should not be disclosed? A. Well the reason
we gave them this information ...

Q. Would you just answer my question?
A. You are quite correct. yes.

Q. And that was a document handed to your main
competitor? A. Yes.

Q. BSetting out all of the estimated operating
costs of the Amanda Miller? A, Yes.

Q. Would you look at the next document? A. Yes.

Q. Was that also a document which was handed
over? A. TYes.

Q. On 20th June? A. I believe so, yes.

Q. 4nd it is a profit forecast for the twelve
months ending 30th June, 1972? That is so, is it
not? A. That's correct, yes.

Q. Again, a highly confidentisl document?
A, Yes.

Q. Something that your shareholders knew nothing
about? A. Correct.
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Q. And something which yau gave to your main
competitor. That is so, is it not? A, I would
not say they are our main competitor. You are
taking the overall position of the company.

Regarding
There again, I would say they are one
I would not say they are our

Q. I thought you did say this? Ao
tankers.
of our competitors.
main competitors.

Q. You wish to withdraw your previous answer?
A. Yes, they are one of our competitors.

Q. Of course,'Howard Smith was moving into a take-
over situation, was it not? A. We did not know
at that time.

Q. You were tryiag to entice them? A.

Q. And of course you are aware that a company
making a takeover offer is free within limits to
purchase shares on the Stock Exchange? A. Yes.

Q. And it is commonly done. A. Yes.

Q. So, is this the situation, that you were giving
to a company who you were anticipating would be
purchasing shares on the Stock Exchange information
which you were vithholding from your own
shareholders? (objected to by Mr. Glass).

Q. You anticipated, did you not, Mr. Koch, that
in the event that Howard Smith did make a takee-
over offer it was highly likely that they would
be purchasing some shares on the stock exchange?
A, Had or would be?

Yes.

Q. I said, you anticipated, did you not, that in
the event that Howard Smith made a takeover offer,
it is highly likely that they would be purchasing
shares on the stock exchange? A. No, I did not
anticipate that at all.

Q. The thought never occurred to you? A. No.

Q. You did not at any stage say to Howard Smith
"If we give you this information you must under-
take not to go on the stock exchange as the
purchaser of shares"? A. No, we never said
that at all.

Q. Of course, you were well aware that it was
possible that Howard Smith could purchase shares
on the stock exchange? A. Yes.

In the Supreme
Court of New
South Wales
Equity Division

No. 6

Transcript of
Evidence on
Trizl of Action

Defendants
Evidence

1lst Defendants
Evidence
Leonard Dean
Koch

Cross-—~
examination by
Mr. Deane Q.C.

19th Septenmber
1972

(continued)



In the Supreme

Court of New

South Wales

Equity Division
No. 6

Transcript of
Evidence on
Trial of Action

Defendants
Evidence

1st Defendants
Evidence
Leonard Dean
Koch

Cross-
examination by
Mr. Deane Q.C.

19th September
1972
(continued)

362.

Q. And being aware of that possibility you made
available to them vital information in relation
to the value of the shares? A. N¢, it had
nothing to do with that possibility.

Q. Does profit forecast for twelve months have a
vital bearing on the value of the Miller's shares?
A, On the share market?

Q. Yes? A. No, it does not necessarily follow
that share markets increase with profitability.

Qe It is certainly a factor that anyone who was 10
thinking of selling shares in your company as at

20th June, 1972 would like to know, is it not?

A. I don't know. I think this is a matter of

what shareholders are holding their shares for.

Qe Let us say a shareholder who is holding his
shares and is concerned with the return on them?
A. Yes, he would be concerned with profitability.

Qe And in that situation you gave to Howard Smith
this information which was denied to your own
shareholders? A. Yes, 20

Q. Did you tell Mr. Taylor you were going to give
them this information? A. Not this specific
information, no I didn't,

Qe Did Mr. Taylor ask you what information you
were going to give them? A, Not to my
recollection. As far as I can recollect we
decided that we would answer any questions that
we could.

Q. So Mr. Taylor on your understanding agreed to
you giving Howard Smith any information it wanted? 30
A. Within reason, yes.

Q. Of course, this information was not made avail-
able to the other company in a tekeover situation
in relation to your company, namely Ampol, was it?
A. No,. '

Q. The difference between Ampol to whom you did not
make the information available and Howard Smith to

whom you did being, among other things, that Ampol
happened to be the owner of a quarter of the shares

in your company? A. No, I don't think that has 40
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got anything to do with it. They did not ask for

the information.

Q. Did it occur to you that they not only did not
ask for it but if you had offered it to them they
would not have taken it? A. No, that did not
occur to me.

Q. Coming now to the next document here, we have
details of fixed asssets. Is there anything
confidential in that? A. I suppose you could -
all of these documents so far you could say they
were confidential, yes.

Q. That again was handed over at this meeting?
A. That's correct. No, not at this meting. I
don't believe it was at this meeting. It could
bave been a day or so after.

Q. Well, the Cooper report was handed over at
this meeting, the draft Cooper report?
A. That's correct.

Q. And the rest of the documents on your under-
standing were sen’ round a day or so after?
A, A day or so a’iter, that's correct.

Q. But before 22nd June when Howard Smith
indicated its intention to make a takeover offer?
4. I could not be sure but I would assume yes.

Q. Would you go through the rest of those
documents? A. Including the hand-written one?

Q. Ending with the details of borrowing as at
16th June, 1972? A. Yes.

Q. Would you agree that every one of those
documents was made availalle by you to Howard
Smith? A. I can't recollsct the type on one

of the documents., I think it is in duplicate
here but it could have been typed on a typewriter
that I am not conversant with. This is the
details of operating but I would say, yes, they
were all given to Howard Smith.

Q. Now, you have told his Honour that they
asked you some questions about your charter
arrangements for {he Amanda Miller? A, Yes,
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Q. And I think you said "I would be surprised if

you do not already know it"? A. Yes.

Q. Is it not the fact that on 20th June, 1972 you
supplied in writing a copy of the charter party

for the Amanda Miller to Howard Smith? A. Not on
that day I didn't, no.
Q. Well, when did you supply this? 4. That

would have been some time after and I am not sure
which is the day. I know Mr. Maxwell and Mr.

Mifflin looked at the charter party or a copy of 10
the charter party on the 20th. I took it back from
them and I recollect Mr, Mifflin ringing up and

asking if he could have a copy and I did send him

one but I am not sure what day it was.

Q. Is there anything at all that they asked for
which you did not give them? A. Not to my
recollection.

Q. And indeed in so far as you have never seen the
draft Cooper report, even now, you do not know
precisely how much you did give them? A. Yes, I 20
do, with the exception, and I am assuming that the
finaltcooper report is the same as the draft

report.

Q. And your understanding is that all of ths
confidential information was made available by you
Xo ngard Smith with the approval of Mr. Tayloxr?

. Yes.

%. And no doubt at all about that? A. As I say,
am not sure whether he knew what specific
information we gave them but I told them that in 30
ny opinion we should answer any questions that

Howard Smith wished to put to us and we should

give them the information that they required.

Q. And Mr. Taylor agreed with that? A.

Q. You never, of course, told Mr., Cameron that all
this information had beeh made available to Howard
Smith, did you? A. I don't think we told any
director.

Yes.

Q. Now, I want to take you if I may to the meeting
which took place on 4th July between representatives 40
zf ngard Smith and representatives of Millers?

. Yes.
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Q. You can identify the meeting by the date?
A, Ies, ) I’ do.

Q. What time of dey - I think you have already
told us but can you just tell us again what time
of the day did this meeting teke place? A. I
think it was 12 noon.

Q. And how long did it last for? A.
an hour and a half to two hours.

Q. Did you have lunch at it? A. No, we 4id not.

Q. Now, you told my friend, Mr. Glass, that the
meeting commenced with discussions re the Jjoint
announcement? A. That's correct.

Q. What was said? A. As I recollect, Mr. Howard
Smith opened the meeting and said that in view of
the joint announcement made by Ampol and Bulkships
they intended to send a letter to the Bydney Stock
Exchange. He showed us the letter that he planned,
that they intended to send and Mr, Taylor said
words to the effect "that is a coincidence. We
intend sending letters to the Chairman of Ampol
ﬁg to"the Chairman of Bulkships along similar
es.

Q. What else was said?
announcement?

Q. Yes? A. I think Mr. Howard Smith said that
as far as they were concerned it was pretty tough
that this announcement was made.

Two hours,

A. Regarding the

Qe Anithing else? A. I don't recollect. I
think it was just reading the letters from there
on.

Q. ©See, wasn't it made quite clear by Howard Smith
that unless something was done the Howard Smith
takeover would not go ahead? A, No, I don't
recall that being said.

Q. Wasn't said about "How can we go
ghead with a takeover offer if two shareholders
holding 55 per cent between them have said they
are not going to accept it?" A. I don't recall
that being said, not at that meeting.
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Q. There was no doubt in your mind, was there,
that the approach being adopted by Howard Smith,
was that unless something was done the Howard
Smith takeover would not proceed? A. I don't
think he ever said that. DNot to my recollection
he didn't.

Q. Then, of course, what was the point of the
discussion? A, The point of the discussion was

that he wanted to buy our tankers. That was how

it opened up. 10

Q. Of course, he made a takeover offer for your
company or Howard Smith had made a takeover offer
for your company? A. TYes.

Q. Under which it would acquire your company if
the takeover offer succeeded? A, Yes,

Qe If it were proceeding with that takeover
offer, what was the point of having a discussion
in relation to tankers? A. I have no idea.

I did not raise it.

Q. Then, is what you tell his Honour this, that 20
so far as you know Howard Smith did not at the
commencenent of the meeting of 4th July give any
indication that unless something were done they

would not be proceeding with their takeover

offer? A, No, I do not recollect him saying

that.

Qe You see, what I suggest to you is that the

whole point of what happened at this meeting was

to work out how Howard Smith could be put in a
position where they would proceed with their 30
takeover offer? (objected to by Mr. Gleeson).

Q. See, what I am suggesting to you, Mr. Koch, is,
after the original formalities, your understanding
of what people were doing at this meeting was that
they were sitting down and trying to work out a
way how the Howard Smith offer could go ahead?
(objected to by Mr. Gleeson; allowed). A. You
are talking prior to any mention of an allotment
of shares?

Q. Yes? A. We haven't got that far. No, to 40
my knowledge, there was nothing discussed prior

to Mr. Howard Smith saying "We have a proposition

to put to you."



10

20

20

267.

Q. Of course, when the proposition was raised, it
was that you allot to them 3% million shares at #2
per share? A. That is correct.

Q. But only on a basis that they did not have to
pay for them apart from a deposit unless and until
they received acceptances of their takeover offer
in respect of three million one thousand shares?
A, That's correct.

Q. And, of course, the significance of three plus.three

one hundred - is it one hundred thousand or one
thousand? A. I believe it was 3,001,000 but I
am not sure.

Q. And you were aware, of course, of the signifi-
cance of the arithretic involved in 3 million plus
3 million one thousand? A, TYes.
Q. Was control of Millers? A. I am not sure
whether it worked out that way.

Q. Well, will you think about it? A. Yes, I
think that would make them shareholders of slightly
in excess of 50 per cent.

Q. Control of Millers? A. Yes, you are correct.

Q. And it was in that context that the first
suggestion of allotment of shares arose? A,
Howard Smith?

Q. Yes. A,

From

Yes.

Q. Had there been any from Millers before this?
A, No.

Q. Or not that you know of? A.
of.

Not that I know

Q. When that was put to you, wasn't it quite
clear to you that Howard Smith were saying "We
can't go ahead with our takeover as circumstances
changed but allot us 3 million shares at #2 and
then, provided that we do not have to pay for them
unless and until we get control of your company,
we will go ahead with our takeover offer."
(objected to by Mr. Gleeson)

Q. Mr. Koch, wasn't it your clear understanding
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that Howard Smith or the Howard Smith representa-
tives were saying to you "We can't go ahead with
our takeover offer in the circumstances as they
at present exist but allot us 3 million shares
and provided we do not have to pay for them until
we get control of your company we will go ahead
with the takeover offer"? , A. No, I don't agree
with that.

(Luncheon adjournment)

HIS HONOUR:
Mr. Koch.

MR, DEANE: Q. Mr. Koch, I asked you could you
try and get some documents over the lunch hour?
A. TYes, I believe they are in court, Mr. Deane.

You are still on your former oath,

(Cash flow in relation to the Robert Miller
called for: Produced) :

MR, DEANE: Q. I have a document headed "Amanda"
not "Robert"? A. I am sorry, Mr. Deane.
Perhaps this is my fault. I understood you
wanted the Amanda Miller. I thought you had the
Robert Miller in the details for the Australian/
European finance.

MR. DEANE: I stand corrected.
completely right, Mr. Koch.

You are

(Charter rate calculations "Amanda Millexr"
tendered without objection and marked Ex.SS)

MR. DEANE: Q. Mr. Xoch, I was asking you some
questions about the meeting on 4th July this
year? A. Yes.

Q. And you said at the commencement of that
meeting there was some discussion about the
joint announcement? A. That's correct.

Q. And Howard Smith or Mr, Howard Smith indicated

he was proposing to write a letter to the Stock
Exchange? A. That's correct.

Q. And he indicated what was in that letter?
A. Yes, he did.

Qe And it was a complaining letter, was it not?
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A. I believe it was., I can't recollect the
contents of it but it was a complaining letter,

Q. What was he complaining about? A. I think
he was complaining - if I could see the letter I
would know specifically but I believe he was
complaining about the joint announcement by Ampol
and Bulkships.

Q. Of course, Ampol was a shareholder in Millers
in relation to approximately a quarter of the
issued shares? A. That's correct.

Q. And you do not suggest, do you, that for Ampol
to decide that it did not want to accept the
Howard Smith offer was a legitimate cause for
complaint against Ampol? A, No, I don't.

Q. And you do not suggest, do you, that if
Bulkships had decided that it 4id not want to
accept the Howard Smith offer it was a legitimate
cause of complaint against Bulkships?

A. Individually, no.

Q. And you would not see anything improper,
would you, in Bulkships, as one of the two larger
shareholders in Millers, telling Ampol that it
did not propose to accept the Howard Smith offer?
(objected to by Mr. Glass: Rejected)

Q. Mr. Koch, in terms of the complaint which

Mr. Howard Smith was making in relation to the
joint announcement, he did not complain, d4id he,
that it was wrong or objectionable for Ampol to
reject the joint offer in relation to its shares?
A, No, he did not.

Q. And he did not complain, did he, that it was
objectionable for Bulkships to reject the Howard
Smith offer in relation to its shares? A. No,
he did not.

Q. And he d4id not suggest, did he, that if

Bulkships had decided to reject the joint offer in

relation to its shares there would be anything
wrong in its indicating its decision to the other
main shareholder? A, He made no reference to
that at all.

Q. Well then, wasn't the position this, that what
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he was complaining about was that the effect of
the joint offer was, joint announcement was that
as a factual matter it frustrated the Howard
Smith takeover? A. No, I don't think he
thought - well, I can't say what he thought but
he certainly did not say that either.

Q. See, he did not suggest, 4id he, that if

Bulkships had communicated to Ampol its decision

to reject the Howard Smith offer that Ampol -

and if ol itself had decided to mject the 10
Howard Smith offer that Ampol should have sat by

and permitted the Howard Smith offer to go ahead
without making public the fact that the two main
shareholders had decided not to accept it?

A, I am sorry, could you abbreviate that,

Mr., Deane.

Q. He did not suggest, did he, that if Ampol had
decided to reject the joint offer in relation to

its own shares and had been informed by Bulkships

that it was going to reject the joint offer in 20
relation to its shares that there was anything

improper in Ampol making that fact public?

A. On behalf of Bulkships as well?

Q. Yes? A. You are referring to - no, to my
recollection, he did not mention that either.

Q. In those circumstances, I will again put it to

you that the cause of the complaintthat Mr. Howard
Smith was expressing was that the two main share-
holders having announced that they would not

accept the offer in respect of 55 per cent of 30
the shares held by them ... (objected to by

Mr. Hughes)

HIS HONOUR: Mr. Deane, I will allow you to put
your questions in these terms but if Mr. Hughes
seeks the opportunity to re-open and to elicit
whatever else might have been said in the conver-
sation then I think I should afford him that
opportuni ty.

MR. DEANE:

HIS HONOUR: Mr. Hughes, you may take it if you 40
would like to re-open and put the rest of this
conversation before the court, I will accede to

that.

I will accept it.
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(Question marked - read by court reporter)

MR. DEANE: Q. ... the Howard Smith offer would not
succeed? A. No, to my knowledge he did not make™
any comment on that.

Q. And you cannot recall what he in fact said?

A, I don't recall it. There was a discussion as

I have sald previously that Mr. Howard Smith was
apparently concerined regarding the joint announce-
ment in so far as he intended to write to the Stock
Exchange on this matter. I don't recollect really
any other conversation taking place apart from
that.

Q. If I can just go on from the meeting then.
After this discussion in relation to the joint
announcement, what was the next thing that was
said? A. Mr. Howard Smith then asked Mr.Tayloxr
if he had reconsidered his thoughts on selling our
tankers to Howard Smith as they still wished to
purchase themn.

Q. Did you yourself regard as implicit in that
question an indication that unless something
happened Howard <mith was not going to go ahead
with its takeover offer? A. No, I did not.

Q. Had you given any attention or thought to the
question of whether Howard Smith would go ahead
with the takeover offer? A. It had crossed my
mind. I was uncertain.

Q. You had no doubt, did you, that if Howard
Smith had been told by a public announcement that
the two shareholders holding more than 50 per
cent of the shares in Millers had decided not to
sell their shares that Howard Smith would not
proceed with the takeover offer? A, No. I had
given thought to that but I had also given
thought to the thought that perhaps even though
the joint announcement was made that Howard Smith
could still possibly continue and if they obtained
the remaining shares they would become a 45 per
cent shareholder,

Q. Had there been any discussions between you and
Mr. Teylor on thet? A. DNot that I recollect
specifically. I don't think so.
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Q. Did Mr. Taylor express any view to you on that?
A. We did have the view that following the joint
announcement of Ampol and Bulkships that it
appeared that the minority shareholders could be
locked into a regrettable situation.

Q. Which means it appeared that Howard Smith would
not go ahead with its takeover offer? A. No, it
did not mean that at all. No, it did not at all.

Q. Well then, what was the next thing that was
said? A. The next thing that was said was when
Mr, Taylor said that under no circumsances could
we sell our tankers, he said, but if Mr. Howard
BSmith was interested in colliers, he certainly
had one to sell.

Q. Mr. Howard Smith said what? A. He said he
was not interested in colliers; he was interested
in tankers.

Q. What was the next thing that was said?
A, Mr. Taylor said words to the effect "We are
not prepared to sell the tankers to Howard Smith".

Q. And then? A, Mr. Howard Smith said "Well,
you seem to be definite on that matter so it
seems fruitless to pursue the situation any
further".

Q. Yes, what was next said? A. He then said
"We have a proposition to put to you" that perhaps
Mr. Maxwell would read out the proposition.

Q. What did Mr. Maxwell read out the proposition
from? A. Just an ordinary piece of paper.

Q. With handwriting on it? A, I believe it
was handwritten, yes.

Q. Do you know what became of that document?
A. No.

Q. Well then, what did Mr. Maxwell read out, to
the best of your recollection? A, Mr. Maxwell
said that they were proposing to apply for an
allotment of 3 million shares in Millers at an
issued price of 2 per share, payable 1O cents on
allotment and the balance when 3,001,000 had been
ﬁgcepted by Howard Smith from the shareholders of
illers.
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Q. Now, when that question was asked, was it not
clear to you that Howard Smith did not propose to
proceed with the takeover offer unless something

was done? A, DNo, that did not occur to me.

Q. Even though it did occur to you that the
combination of the two figures was, for practical
purposes, the minimum to give Howard Smith control
of Millers? A, Yes.

Q. What did Mr. Taylor say or what was next said?
A, To my recollection, Mr. Taylor then said that
"This is certainly unacceptable" or words to this
effect and he felt sure that the Miller board
would not agree to such a propossl.

Q. Did he give a reason? A. Not that I
recollect, no.

Q. Was anything said about the price? A. I am
not sure whether it was at that meeting. It

could have been, I can't recollect whether it was.

Q. Was anything said to the effect "We can't do
that., It is below the Ampol price"? A. No.

Q. Well then, what was the next thing that was
said? A. Mr. Taylor then asked my opinion on
the matter and I agreed with the chairman and
said that I could not see how the board wouwld
agree to it and I felt it was pointless in
pursuing this matter any further.

Q. Did you give any reason? A. I am not sure
whether I said it would possibily contravene the
Stock Exchange regulations or not. I know this

matter was raised at the meeting.

Q. Did you say anything about price? A, I
believe I said that the price in my opinion was
not sufficient but I couldn't be certain on that.

Q. Except of course this was precisely the price
at which in December of 1971 you had been
attempting to place shares with Mitsui?
of them, yes. Not all of them.

A, Part

Q. Well, two million? A. Two million at @2

and two million at $2.50.
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Qe Well, as I understand your evidence, what you
were suggesting was a placement of two million at
#2 with an option? A. That's correct.

Q. Which means that Mitsui would not be bound in
any way to take up the two million at #2.507
A. DNo, it was their option, yes.

Q. So, this was the same price at which you had
in December of 1971 suggested an allotment to
Mitsui? A. Yes.

Q. With Mr. Taylor's concurrence? A. Yes.

Q. Now, I again suggest to you that at this
meeting when this suggestion was made the reason
advanced was "We can't do it; it is below the
Ampol price, below the Ampol offer"? A. I don't
recall whether that statement was made.

Q. Well now, as at the time you offered the shares
to Mitsui I presume you thought that the allotment
price was reasonable? A. At that time but if I
could go further on that, that it was not just a
one off deal. It was the #8 million plus the

equity.

Q. But at that time you thought the allotment
price was reasonable? A. Yes.

Qe And come July 1972 you thought a price of 22
was unreasonable? A. Yes.

Q. Would you agree with me that the reason for
that was that in December 1971 the company was in
a very difficult financial position which had to a
very large extent resolved itself by July 19727

A. Ng¢, I would not.

Q. See, in these discussions with Howard Smith
you were disclosing to them everything they asked
for, were you not? A. Yes.

Q. And you were being completely frank? A. Yes.
Q. And indeed you were, as it were, dealing with
the company that you anticipated could well control

the company in the future of which you were general
manager? A. DNo, I wouldn't say that, no.
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Q. Wasn't your purpose in making all this
information available to Howard Smith to encourage
them to make a takeover offer? A. Yes.

Q. Of the company of which you were general
manager? A. Yes.

Q. Didn't you think there was a possibility that
such a takeover offer would be made? A. I had
hoped it would.

Q. And didn't you think there was a possibility
that such a takeover would be accepted?
A, It depended ca price,

Q. And if it were accepted Howard Smith - by the
shareholders, Howard Smith would control the
company of which you were general manager?

A, That's correct.

Q. So, you would be very careful, I suggest to
you, to make sure that you did not mislead Howard
Smith? A. Yes.

Q. Now, is it not the fact that in all the dis-
cussions with Boward Smith at no stage did you
make any mention of a liquidity crisis?

A. I believe we did.

Q. A liquidity crisis? A. They were aware of
our short term commitments at that particular
stage that we held these meetings with them.

Q. But at no stage did you make mention of any
liquidity crisis? A, No, I am not too sure
that we did.

"Qe You told them of the Hambros end finance on
Proposed end finance, yes.

the Robert Miller? A,

Q. At this stage the letter of commitment had
been received for over a month? A. Yes.

Q. And at this stage to your knowledge your
company was representing to the Commonweal th
Government that there was a firm commitment in
relation to that? A. Yes.

Q. And at this stage you were representing to
the Bank of New South Wales that that finance was
secure? A. Yes, we did.
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Q. Now, I suggest to you that in your discussions
with the representatives of Howard Smith you at no
stage suggested there was any insecurity at all
about that Hambros finance? A. I can't recall
whether we did,

Q. Of course, on what you say it would have been a
vital matter to have been brought to the attention
of somebody to whom you were disclosing all the
most intimate details of your company? A. We
discussed the details of the Hambros lecan with
Howaxrd Smith.

Q. 4And I again suggest to you you never suggested
in any wey to them that there was any uncertainty
in relation to that finance? A. Not that I
recall.

Q. What was the next thing that was said in this
meeting on 4th July? A. When the proposition
from Howard Smith was rejected by both Mr. Taylor
and myself, I then said to Mr. Howard Smith

"Mr., Howard Smith, are you prepared to sell your
tankers to Millers?" I said "I am specifically
referring to the vessels Howard Smith and Nancy
Heath, or if you so desire, your proposed new
building tanker which is being built to replace
the Nancy Heath." I said that "Our estimate of
the price that you would require for both the
Howard Smith and the Nancy Heath was approximately
#74+ million." Mr, Maxwell said "Your arithmetic
is not far out." I then said that "If you are
prepsred to sell these vessels to Millers we could
propose to allot to you three million shares at
#2.50 per share." I said "If this was acceptable
to you then we would be permitted to allot or make
a placement of a further 10 per cent of our then
issued capital which would be twelve million
shares, msking a further 1.2 million shares that
we could place to Howard Smith at a price of #2.50
which would net to Millers a figure of three
million." ‘ ‘

I‘m. DEANE: Qo
what you said was the further proposition:
then you could go ahead with the takeover?"
A. That was one of the reasons that I had in
mind at that time.

I suggest to you that implicit in
"and

Qe It was the reason? A. It was one of the

Yeasons.
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Q. And of course you have already told his Honour
you did not know how old these tankers were?
A. Yes, I did,

Q. Ten or 12 years but you did not know? A. Yes.

Q. But you had not inspected them? A. That is

correct.

Q. Did you discuss this proposition with Mr. Taylor
before you brought it forward? A, No, I did not.

Q. Any other director? A. No.

Q. What did Mr. Taylor say when he heard this
proposition that your company should pay g7 m. for
these tankers? A. To be perfectly frank he did

not say anything.

Q. Did he raise any objection? A. No.

Q. Has he ever raised any objection to you about
the proposition? A. No.

Q. When did it first occur to you to put the
proposition? A. I would say that morning on 4th
July.

Q. At the meeting? A. Going to the meeting.
Q. Did you go to the meeting with Mr. Taylor?
A, Yes.

Q. Did you mention it to him on the way to the
meeting? A. No.

Q. You thought of it and kept it to yourself?
A. I did.

Q. Why did you not mention it to him? A, First
of all I wanted to test Mr. Howard Smith's
reaction first of all,

Q. Before you took any directors into your
confidence? A, Certainly.

Q. But Mr. Taylor did not show any disagreement
at all with the proposition? A, He did not show
any agreement either.

In the Suprene
Court of New
South Wales
Equity Division

No. ©

Transcript of
Evidence on
Trial of Action

Defendants
Evidence

1st Defendants
Evidence
Leonard Dean
Koch

Cross~
examination by
Mr. Deane Q.C.

19th September
1972

(continued)



In the Supreme

Court of New

South Wales

Equity Division
No. 6

Transcript of
Evidence on
Trial of Action

Defendants
Evidence

1lst Defendants
Evidence
Lieonard Dean
Xoch

Cross-
examination by
Mr. Deane Q.C.

19th September
1972

(continued)

378.

Q. My question was he did not show any disagree-
ment at all? A. No, he did not.

Q. Do you really think in a context where a
general manager of a company is speaking to
representatives of another company and he makes
the statement in the presence of his chairman of
directors, speaking on behalf of his company, and
the chairman of directors says nothing, that it
is a fair comment to say the chairman of
directors did not show any agreement? A,
I would say so.

Yes, 10

Q. I suggest to you that if Mr. Taylor took the
view that he as chairman disagreed with what you
were saying you would expect him to say so?

A. I can only give an opinion on this.

Q. Your own opinion? A. My own opinion was
that the reason he did not say anything was
because he was watching for a reaction from
Mr. Howard Smith.

Q. 5So your opinion is that Mr. Taylor was 20
permitting you, as general manager, to put to

Howard Smith on behalf of the company he was

chairman of, a proposition with which he might

have disagreed for the advantage of seeing what
reaction Howard Smith gave to it? A, Yes, of

course.

Qe Are you the shipping expert in Millers?
A. I would not say that.

Q. What about Mr. Taylor; would he know these two
ships? A. Yes, he would know them. 30
Q. Would he know how old they were? A. I have
got no idea.

Q. Have you ever heard it suggested that he has
inspected them or anything like that? A. To my
knowledge he has not.

Q. You put this proposition and what was said then?

A. Mr. Maxwell said, "I like your proposition

better than ours". WMr. Howard Smith said, "I

don't. Under no circumstances are we going to

sell our tenkers to Millers". 40
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Q. Of course on what you say, if Mr. Howard Smith
had said, "Done, we agree", you would have regarded
it as quite, as it were, anticipated for Mr. Taylor
to say "Unagreed"? A. I should imagine at that
stage Mr. Taylor would have said, "Well, it is a
matter for our Boarda”.

Q. Or "I have never agreed with this proposal®?
A. No, I do not think he would have said that.

Q. What was the next thing that was said?

A. To my recollection the next thing that was
sald was, Mr. Howard Smith, after saying quite
emphatically that under no circumstances would he
sell the ships to Millers, Mr. Howard Smith said,
"Well, you had better leave it with us" or words
to that effect.

Q. As you left the meeting did you have any doub%t
in your mind that Howard Smith was not going to
proceed with the takeover offer unless something
was done? A. OCould you repeat that again?

Q. As you left the meeting would you agree with
me that you were firmly of the view that Howard
Smith would not proceed with the takeover offer
unless something was done? A. No, I was not
convinced of that.

Q. What I am suggesting to you is that your
understanding of this meeting was that it was a
discussion of ways and means of achieving the
result that Howard Smith would continue with the
takeover? A. Yes, this could have been a
possibilitby.

Q. 4And to put it bluntly it was a discussion on

ways and means, on your understanding, of cutting
down the proportionate shareholding of Ampol and

Bulkships in Millers? A, Yes.

Q. Because that was the only way in which, on
your understanding, the takeover would proceed?
A, I can only speak from my point of view on
this because that was my view anyhow. I do not
know whether it was Howard Smith's view.

Q. But you were at the meeting? A,
meeting.

I was at the
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Qe And you participated? A, Yes, I did.

Q. And that was your understanding of what the
meeting was sbout? A. It was my understanding
of what I had sald to Howard Smith and the reason
for it.

Q. How did this meeting end? A. I think we
just left the Board room.

Qe What were the last words said? A, As I
recollect Mr. Howard Smith said, "We will be in
touch with you".

Q. Was anything said about the Miller Board
meeting on 6th July? A. I am not sure whether
it was raised at that meeting or not. It could
have been. I would not like to say whether it
was or not mentioned.

Qe It was certainly mentioned at one meeting?
A. I think I could have told Mr. Maxwell. It
night have been the day after. I have got an
idea he enquired when was our next Board meeting
and I said that it was on 6th July.

Q. When the Miller Board meeting was mentioned,
whether in this meeting or the next day, were
Howard Smiths asked to have a letter placed before
the Miller Board? A. No.

Q. Never asked that at all? A. Not to my
knowledge. )

Q. I do not want to take you in detail through
your evidence of the 5th July meetings and dis-
cussions, except I want to .direct your attention

;ghthe luncheon gathering on 6th July?:..A.On the

Qe On the 5th; I suggest to you that Mr. Taylor
was present at that gathering? A. I do not
think he was. '

Q. Have you any doubt on that? A. I-probably
have a little doubt but to my recollection he was
not there.

Q. I put this to you, you would agree with me I
presume that Mr. Taylor'!s recollection as to whether
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or not he was present at that meeting would be more
reliable than yours? 4. Yes, I would say that,
yes.

Q. On the afternoon of 5th July, as I understand
your evidence, you were called to Mr. Taylor's
office? A. At approximately 5 o'clock, yes.

Q. And he had an unsigned letter? A, I believe
so. I d4id not see the letter.

Q. But he had it in his hand? A. He had some-
thing in his hand.

Q. Did you see whether it was on a letterhead?
A. No, I 4id not.

Q. Were you told who was the author of the letter?
A. No, I do not think so.

Q. Were you aware whether anyone from lMillers
participated in the preparation of the letter?
A. I was not aware of it.

Q. You do not know one way or the other?
A. No, I did not.

Q. Except you knew, I presume, you had not?
A. That is correct.

Q. What happened after that meeting in IMr.
Taylor's office on the afternoon of the 5th?

A. To the best of my knowledge I did not remain
in his office. I think I went back to my own
office then.

Q. Would you agree with me that preparations
were set in train for the meeting of 6th July?
A, I would not know that.

MR. DEANE: Could the witness see Ex. U? That is
what was described as the document prepared in
anticipation of legal proceedings.

(Ex. U handed to witness)

Q. Have a look at that document; you have seen it
before I presume? A. I have.
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Q. When did you first see it? A. After the

meeting on 6th July.

Q. You did not see it before? A. No, I did not.
Q. And of course as you read it you would agree
with me that it is obviously =2 seript for the
meeting of 6th July? A. It appears to be that.

Q. And the parts of the cast as it were are to

some extent indicated? A, Yes.
Q. And you come in, do you not, on p.3? A. Yes.
Q. And your task was to fortify? A. That is 10

correct.

Q. When had you first been told that your part

at the meeting was to fortify? A. To the best of
my recollection it was after the letter had been
received on the morning of the 6th,

Q. Did you prepare any notes to be used in the
performance of the parts? A, Yes, I did.

Q. Have you still those notes? A. Not with me.

Q@ VWhere are they? A. Still in my office, I
presume. They were handwritten notes. 20

MR. DEANE: If your Honour pleases we would with
respect suggest that they should be made available.

HIS HONOUR: Yes.
out overnight?

MR. DEANE:
WITNESS: Certainly.

MR, DEANE: Q. I want to bring you to the meeting

of 6th July itself and you have told his Honour

your general recollection of what took place. I

want to ask you about some particular matters. 30
The first is, you said that Sir Peter Abeles was

not prevented from participating in discussion?

A. That is correct. :

You want Mr. XKoch to seek them

Yes.

Q. Would you agree with me that the meeting started
in accordance with the document in front of you?
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A, Yes, I would say basically in accordance with
this document.

Q. I suggest to you the chairman read from this
document? A. He d4id not read it verbatim. I
think he referred to it.

Q. Before the part was reached where Sir Peter
Abeles was to be heard and then disqualified, Sir
Peter Abeles had participated in the discussion,
had he not? A. Yes, there was very little
preceding this at the time.

Q. This of course was a matter of great
importance in the life of Millers, was 1t not,
this proposed allotment of shares? A. I do not
get what you are hinting it.

Q. Did you not thirnk that this was a matter of
tremendous importance in the history of Millers,
this proposal to increase its capital by 50% in
one stroke? A, Yes, I think a lot of the
preceding days were of tremendous importance to
the Miller company.

Q. 4nd it is a matter on which, from your
experience at Board meetings, you would have
expected - and this is said in no way critically
of him - you would have expected Sir Peter
Abeles to have a great deal to say? A. Yes.

Q. Because Sir Peter Abeles, to your knowledge,
is a man with a very high reputation as to
financial matters? A. I believe soc.

Q. And of course Sir Peter Abeles was a person
who could have contributed a considerable amount
to discussion on this topic? A. Yes, he

could have.

Q. And he was a person who might have persuaded
the other directors one way or the other?

A, I do not know of his power of persuasion.

Q. He might have? 4. It is a possibility.
Q. You see, the chairman said to Sir Peter

Abeles that he wanted him to disqualify himself,
did he not? A. He did.
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Q. And Sir Peter Abeles said a great deal on this.,
A, Not a great deal but he did com on it, yes.

Q. He did more than comment, he made a small
speech on it? A. Small one, yes.

Q. Then the chairman, having heard him out, ruled
that Sir Peter Abeles was not entitled to take
part in the debate or to vote on the subject?
A. That is correct.

Q. There was then a brief discussion? A, Yes.
Qs And Sir Peter Abeles left the room to seek
legal advice? A. That is correct.

Q. And the meeting went on without him? A, Yes.
Q. And at the time the vote was taken there had
been no ruling or there had been no attempt to

acquaint Sir Peter Abeles with what took place
during his absence? A. No, there was not.

Q. And indeed, his absence extended over the
major part of your comments in relation to the
liquidity situation of Millers? A. He did
return sometime during my comments., I am not too
sure at what stage but I know I was still talking
when he did return to the room.

Q. At the end of the meeting Sir Peter Abeles did
not attempt to vote? A. No, he did not.

Q. He acted in accordance with the chairman's
ruling? A. That is correct.

Q. And when Mr. Anderson said to him, "Are you
abstaining?", he said "No, the chairman has ruled
I cannot vote"? A. That is correct.

Q. So he acted in accordance with that ruling?
A. TYes, he did.

Q. I suggest to you that after the chairman
informed Sir Peter Abeles that he should not
participate in the debate the only time Sir Peter
Abeles participated in this meeting was, as it
were, by way of interjection to correct what
appeared to him to be misstatements of facts?

A. I could not answer for Sir Peter on that.
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Q. And I suggest to you that it was apparent that
Sir Peter Abeles was, apart from such occurrences,
accepting the chairman's ruling that he should not
participate in the debate. (Objected to by Mr.

Glass)
HIS HONOUR: I think it is a fair question, Mr.
Glass. There is inconsistency in the document on

this point. I think without going into the details
of it it is not unfair., The question is "It was
apparent". That obviously means apparent to Mr.
Koch. (Mr. Glass pressed his objection).

HIS HONOUR: You can put to Mr. Koch that his
behaviour was consistent with - .

(Mr. Deane submitted to his Honour that he
was entitled to challenge the witness.)

HIS HONOUR: I do not think I should allow the
question in those terus.

MR. DEANE: Q. You would agree with me, would you
not, from what you observed at the mebing or what
you observed at the meeting was consistent with
Sir Peter Abeles only interjecting, as it were,

to correct matters he thought were wrong but
endeavouring in the main to abide by the chair-
man's ruling that he could not participate in
discussion? A, I would not go so far as to say
he was correcting things that were wrong rather
than making statements where he felt fit.

Q. But he did not, as it were, address the Board
on the matter that was being discussed?
A. After he was ruled out of order?

Q. Yes? A. No, he did not actually address the
Board. He made comments.

Q. And would you agree with me that if Sir Peter
Abeles had not been told that he could not
participate in a debate you would have regarded
his failure to daldress the Board in these
circumstances as being a very surprising thing.
(Objected to by Mr. Glass.)

HIS HONOUR: I do not think you can have that.
Mr. Deane,
MR. DEANE: No your Honour.
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Q. The meeting opened with a reading of the long
Howard Smith letter? A. This was after the
preliminaries.

Q. I suggest to you that after the preliminaries
Mr., Taylor said, "There has been a dramatic develop-
ment this morning"? A. I am not sure whether he
used the words "dramatic" but he may have. I

would not dispute that.

Q. But in due course the letter from Howard Smith
was read out in full? A. Yes, that is correct. 10

Qe %nd that no doubt occupied a considerable time?
A, es.

Q. And that letter put forward reasons for making
the allotment? A, He read in full detail the
letter from Howard Smith?

Q. And indeed Millers subsequently published that
letter in the Financial Review as an advertisement
of their own? A, That is correct.

Q. And indeed, in relation to that Mr. Balhorn at

the meeting when the publication was discussed 20
made the comment that the letter accurately set

out the facts? A. Which meeting, 6th July?

Q. The meeting after 6th July when the publication
of that letter was discussed. I suggest Mr.Balhorn
agreed with the chairman's action in publishing the
letter on behalf of the company on the grounds that
it accurately set out the facts; do you recall
that? A. No, I do not.

Q. I want to put to you some particular matters in
relation to this meeting. First of all, would you 30
have a look at Ex. B. Would you turn to p.6 of
that document, that is the minules of this meeting.
Do you see five paragraphs from the bottom, "In
regard to the proposal from Howard Smith Limited
Mr, Cameron stated the Board was attempting to
justify making a share placemens on the basis of
the company's serious financial problems without
any suggestion of an issue to shareholders"?

A. That is correct. That is what was said.

Q. And three paragraphs from the bottom, "Mr. 40
Cameron said that he must repeat at this stage that
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he was concerned that the Board was suggesting a
share issue to get over financial problems"?
A. That is what was said.

Q. When Mr. Cameron said that you understood him
as saying, did you not, that he was concerned

that the Board was, as it were, dressing up this
share allotment as being an allotment for financial
purposes. (Objected to by Mr. Glass.)

Q. When Mr. Cameron made those comments did
anyone demur to them? A. Not to my recollection.

Q. (Ex.HH banded to witness) I show you another
document? A, Yes.
Q. Have you seen that before? A, DNo, I have not.

Q. This is a transcript of some notes taken by
Miss Hill, is it, or Miss Hills? A, Miss Hill.
Q. At the meeting on 6th July 19727 A, Yes.

Q. I refer you to p.?7 of that document? A.
I have p. 7.

Yes,

Q. Do you see in the middle of the page a state-
ment attributed to "A.B."? A, Yes.

Q. That is Mr. Balhorn? A, I assume so, yes.
Q. Do you recall Mr. Balhorn saying "I endorse
Mr. Nicholl's comments., I would be a little
disturbed on the ethical side of this but

Mr. Duncan said see what the Board generally
thinks of this and to go along with it on what
they think"? A. To be honest, I don't recall
him saying that.

HIS HONQUR: What page is this?

MR. DEANE: That is on p.7.
Q. Well now, you gave some evidence as to +what

Mr. Nicholl said at this meeting? 4. TYes,
that is correct.

Q. And I refer you to the extract immediately above

Mr. Balhorn's suggested statment? A, Yes, I have

that.
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Q. Do you recell Mr. Nicholl saying "I doubt
whether you could make an offer to your share-
holders at 2.30 per share and on that and having
a look at the alternate situation we may have two
major shareholders together and being aware of
the fact that we are in breach of the Stock
Exchange regulations I still feel that I would
rather face the shareholders having to accept the
situation rather than fade away into the
background."™ Do you recall Mr. Nicholl saying 10
that? A. I recall the majority of this. I can
only be assuming on the shorthand notes of this
one, but to my recollection Mr. Nicholl would not
have used the words "rather than fade away into
the ba ound." Definitely not those words.

The previous part of it I would say I certainly
would not dispute.

%. gow, would you look at p.6 of that document?
. Yes.

Q. Do you see about six paragresphs from the 20
bottom a statement attributed to Mr. Cameron

"What are the advantages of meking a placement

outside the company over a placement to our
shareholders." Do you see the portion I am

referring you to? A. Yes, I see that.

Q. Well, do you remember Mr. Taylor ssying in

answer a comment to the effect "Because the

majority of shares, 55% is held by two share-

holders which would inorease their shareholding."

Do you remember Mr. Taylor saying something to 30
thet effect? A. No, to be honest I don't recall

that being said.

Q. Do you deny it was said? A, No, I
certainly don't deny it.

Q. Then, if I may, I want to come to your own
comments. Might I take you back to the minutes?
A. I have a copy of the minutes here.

Q. You have told his Honour that you made comments
on the current short term borrowings? A. TYes.

Q. And you put to the meeting that the current 40
short term borrowings as at 6th July were as set
out there? A. Yes, that is correct.
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Q. 4And of course, in putting that, what you put
was wrong, wasn't it? It depends which way you
look at it. As I said before, with the Bank of
N.S.W. I included the full amount of the loan, even
though only portion of it had been received at

that time.

Q. Of course, you have told his Honour in
evidence to Mr. Glass, that in terms of liquidity
problems commitments are not nearly as serious as
short term borrowings - moneys owing. That is so,
is it? A. In my opinion.

Q. Of course, a large part of these moneys which
you stated to be short term borrowings from the
Bank of N.3.W. were not even a commitment as at
6th July? A. Yes, I think - we had not
received the money.

Q. You had not borrowed it? A. No, we had not.

Q. §ou were not liable to repay it as at 6th July?
A. O.

Q. And the onlmoint of the borrowing was to
extinguish a commitment? A. Yes.

Q. 8o I suggest to you that in terms of short term
borrowings, as you distinguish them from commit-
ments, it was quite misleading to suggest that an
amount of #4.2 m. was owlng in respect of short
term borrowings to the bank? A. Depending on
which way you look at it, yes.

Q. Now, the Mitsui loan, repayable #100,000 per
month, terminating February 1973, is the first
item? A. Yes.

Q. That is the loan secured by mortgage on the
El Rancho Hotel? A. Yes, that is correct.

Q. 4And indeed the situation with Mitsui was, was
it not, that when repayments were made new
borrowings were made and the amount owlng was

kept at a pretty constant rate? A. It had been
in the past.
Q. It had been in the past? A. Yes.

Q. And there was nothing that you knew which would

In the Supreme
Court of New
South Wales
Equity Division

No. 6

Transcript of
Evidence on
Trial of Action

Defendants
Evidence

18t Defendants
Evidence
Leonard Dean
Koech

Cross-
examination by
Mr. Deane Q.C.

19th September
1972
(continued)




In the Supreme
Court of New
Soith Wales
Equity Division

No. ©

Transcript of
Evidence on
Trial of Action

Defendants
Evidence

1st Defendants
Evidence
Leonard Dean
Koch

Cross-
examination by
Mr. Deane Q.C.

19th September
1972

(continued)

390.

lead you to believe that it would be different in
the future? A, I could not be certain of it.

Q. Don't you recall that Tricontinental at one
stage, in terms of advising you, suggested
"Whenever the Mitsui loan gets below a certain
figure, borrow more." Don't you recall them
advising you in terms similar to that? A. Yes.

Q. And was not the answer you gave "You don't
have to worry about that. We are aware of the
situation"? A. We were at that time, yes. 10

Q. Nothing had happened to change the situation
as at 6th July, had it? A, Not at 6th July, no.

Qe So that this is the first item -~ the Mitsui
loan? A, Yes.

Q. But if what happened in the past were
repeated, even though payments were due the loan
would remain at roughly the samc amount?

A. No, that is not correct.

Q. I said if what happened in the past were
repeated? A. I am sorry. Yes. 20

Q. But nothing had happened since you expressed
your views to Tricontinental on this to alter
those views? A, There never does until you ask
for the money.

Q. The next item, of course, is the call?
A. Yes.

Q. What is the detail of that? A, The details

of "ecall" - I am not sure of the exact amounts of

this, but one was from Off Shore Oil. There was

a loan from the estate of the late Sir Roderick 30
Miller. There was one loan from an employee who

has since retired and left his superannuation

benefits with the company. I believe that is

what makes up the 406,000,

Q. The rest of these moneys are, are they not,
moneys which would fall due to be repaid to the
Bank of N.S.W. or in respect of Tricontinental
short term borrowings? A. No, that is not
correct.
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Q. What don't you put in that category? A. Due
for repayment in September 1972 is an additional
$285,000 which is repayable then. I believe that
is from Harbourside General Insurance. And due

in January 1973 - I don't think that is Tricontin-
ental either. I believe that is another short term
loan,

Q. Apart from those amounts, the balance are pay-
ments to either the Bank of N.S.W. or to
Tricontinental? A, Yes.

Q. The last amount being to the Bank of N,S.W.?
Not 211 of it, no.

Q. How much of that to the Bank of N,S.W.?
A, $4.2 n.

Q. And $250,000 to Tricontinental? A. DNo, I
don't think that is Tricontinental - that 3250 000.
Q. Is that another exception? A. That would be
another exception.

Qe What is it? A, I am not sure what that is.
But Z4.875 m. is due to Tricontinental and $4.2 m.
to the Bank of N.S.W., and the remainder to odds
and sodse.

Q. #£9 m. due to the Bank of N.S.W.
#£800,000 to Mitsui? A. Yes.

Qe And the rest to various sources? A, TYes,
is right.

Q. Were any of the other sources pressing for
payment for moneys on call? A, Well, they never
pressed for payument if it is on call. They only
press when they want it paid. You have no
alternative then.

Q. How long had these moneys been on call?
A, I think one had been on for onre or two months.
I am not too sure of the others.

Q. Of course, insofar as the Bank of N.S.W. #4.2 m.

was concerned how much of that had not even been

Z1.8 m,
Q. #£1.8 m.? A.

borrowed? A.

Yes.

or Tricontinental.

that
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Q. You have already dealt in your evidence with
the relationship between that money and the end
finance from Hambros? A. Yes.

Q. So far as the @4.8 m. was coincerned, the bulk
of that was covered by arrangements under which
it was anticipated that in the ordinary course
bills could be rolled over? A, In the ordinary
course?

Q. Yes, A. Yes,

Q. And if those moneys had to be repaid that
would immediately make available hotel properties
of a value in excess of 28 m. which would then be

completely unencumbered? A. Yes, that is
correct.

Qe So far as the Hambros end finance was
concerned, you made a suggestion that it may not
be completely certain? A. Yes, I did.

Q. And I put it to you that the only basis on
which you suggested any uncertainty at all as to
the Hambros end finance was the condition relating
to change of control? A, That was at the
meeting of 6th July, yes.
Q. That is correct? A. Yes, that is right.
Q. You did not make any suggeshtion that the
Hambros loan was ubcertain because it was an
agreement in principle? A. I did not.

Q. You did not make any suggestion that the
Hambros loan was uncertain because in the first
paragraph of the letter of commitment there was
reference to 15th March 1973 as being the date
for delivery of the "Robert Miller"? A. I did
not.

Q. You did not raise any suggestion that the
availability of the Hambros loan to pay out the
#4.2 m. vhich had been or was to be borrowed from
the Bank of N.S.W. was uncertain because the
"Robert Miller" may not be finished by June 1973?
A. No I did not, at that meeting.

Q. So insofar as what you put to the directors
was concerned, the only basis of uncertainty in
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relation to the availability of the Hambros loan to
meet the past and future borrowings from the bank
when they became due was the condition to which
reference is made in these minutes? A, That is
the only reference I made.

Q. Did Mr. Taylor ever tell you whether he had had
a telephone conversation with Mr. Duncan on either
4th or 5th July? A. Not to my recollection he
did not.

Q. Were you present when any such telephone con-
versation took place? In other words, did Mr.
Taylor have any such conversation in your presence?
A. No, he did not.

Q. So that you were unaware of what discussions,
if any, took place between Mr. Taylor and lr.
Duncan prior to 6th July? A. Yes, that is
correct,

Q. Now, so far as Mr. Anderson was concerned,
did you have any discussions with him before the
neeting of 6th July? A, No, I did not.

Q. So that my question may be in context, I mean
on the subject of the allotment of shares?
A, Yes, I understand what you mean.

Q. Are you aware of whether any discussions took
place between Mr. Taylor and Mr. Duncan on that
subject? A. No, I am not aware.

Q. You told his Honour that on 5th July lir.
Nicholl attended at the Board room of Millers at
lunch time? A. Yes, that is correct.

Q. And that he was informed of what had happened
and been said at the meeting of 4th July, and of
the discussions that had taken place on the
morning of the 5th? A. 7Yes, that is right.

Qe You said that Mr. Nicholl brought a law book
with him? A, Yes,

Q. And it was a law book dealing with the subject
of allotment of shares? A, I am not sure what
it was dealing with.

Q. Do you know how he came to be in possession of
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the law book? A. DNo, no idesa,

Q. Do you know how he came to come to the meeting
on 5th July? A, He was asked to come.

Q. He was asked to come? A, Yes.

Q. By whom was he asked to come? A, I am not

sure. I don't know who asked him. I would only
be guessing.

Q. Did you have any discussion with Mr. Taylor
as to whether or not Mr. Cameron should be
informed in advance of the proposed allotment?
A. No, I had no discussions with him on that
matter.

MR. HUGHES: No questions.

MR. STAFF: Q. Mr. Koch, may I take it from your
evidence that by about June 1971 the company, in
your view, had a very serious liquid situation?
A. In June 19717

Q. By June 19712 A,
did have.

Yes, in my opinion they

Qe And it had improved somewhat by December
1971, had it? That is, the liquid situation?
A, If you are referring to just short term
borrowings? No, I don't think it had improved
at that stage.

Q. Was it not your view that as 1971 progressed
the situation qua liquidity in Millers was
improving? A. No.

Qe Was it getting worse, in your view? A, I
would not say it was getting wowrse. It was not
improving as we had hoped to carry out.
Q. I did not ask you that question? A, I am
SOTTYy.

Q. Whether or not your earlier hopes were realised
in full, was it your view that the liquidity
position was improving as 1971 :rogressed?

A, If I can sort of confine this to short term
borrowings from June 1971, or the end of June 1971,
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through to, I would say, January 1972, we had less
money in on short term than we had at June 1971.

Q. And the company's position as 1971 progressed
towards the end improved insofar as its capacity
to meet commitments and short term liabilities as
they fell due, didn't it? A, You are talking of
June 19712

Q. June 1971, through as 1971 progressed?
A, I am confused on what year you are talking

about. dJune 1971 through to June 19722
Q. No. June 1971 to, say, the end of December
19712 A. The end of December 1971? Yes. in

December 1971, I am thinking mainly of the "Amanda
Miller" repayments. We would not have had any
outstanding at that time. Yes.

Q. In other words, your capacity to pay your way
was improving as the year passed? A. From June
to December it may have shown slight improvement,
yes.

Is that the best you can do? A,
the best I can recollect.

Yes, that is

Q. And that was your belief at the time, was it?
A. Yes, I would say so.

Q. And was it your belief that as, for instance,
you got to, say, April or May of 1972, there had
been a substantial improvement in the company's

liquid position? A, No. It had deteriorated.

Q. And that was your view then, was it? A,
it was.

Q. You are quite clear about that, are you, Mr.
Koch? A. Yes. So far as I can recollect, yes.

Q. And it continued to deteriorate, did it, until
July 1972? A, Yes,

Q. And again you are quite clear that that was
your belief at July 19727 A.

Q. Up to the 6th. Prior to the 6th July?
A, Yes.

Yes,

Which part of July?
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Q. And that your belief had been throughout 1972
up to, say, 5th July, that the position was
deteriorating? A. Yes.

Q. And, I suppose, becoming more and more grave
and critical im your opinion? A. TYes,

Q. And again, no doubt about that, is there?
A. No, none in my mind,

Q. You are quite clear about your belief to that
effeect? A. Yes. In my opinion that was the
correct position, 10

Q. Mr. Koch, of course during 1971, and after
Sir Roderick'!s death, the company set about a
forward planning scheme to finance its future
capital commitments, didn't it? A. We
programmed a scheme, yes.

Q. May I tske it that during Sir Roderick's life
and administration it had not been the custom to
programme in that way? A. Perhaps not to the
same extent as was done.

Q. Sir Roderick by and large borrowed on a system 20
of ad hoc borrowing for particular projects or

purposes or needs, dida't he? A. He had his

own view on borrowings.

Q. At any rate, prior to his death borrowings
were made as the need arose for particular
projects, by and large? A. Yes, that is correct.

Q. And the overall capital expenditure programme -
financing programme - which was embarked upon in

about May-June 1971 was the first comprehensive

plan in your experience which Millers had set out 30
to make, was it not? A. No, that is not

correct.

Q. Was not that generally so? A
no, that is not so.

No, back -

Q. Prior to May 1971 there was not, was there, in
existence any plan or programme for the financing
of future capital expenditure and development of
Millexrs? A. Yes, there was.

Qe And that had been made prior to May 1971,
had it? A. Yes. 40
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Q. I suppose that there were cash flow statements

and the like in support of it? A. No, nothing
to that extent.
Q. Nothing of that character? A. No.

Q. Nothing of the character that was devised after
May 19717 A, That would be correct.

Q. Indeed, there was at the beginning of 1971, was
there not, a liquidity problem emerging, to be seen?
A, Had emerged.

Q. It had emerged, and it could be seen that there
was one emerging? A, Yes.

Q. And which would intensify unless something was
done as the year went on? A. Yes, that is
correct.

Q. And this situation, may I take it, was exacer-
bated by three particular matters which occurred
earlier in the year 1971, wasn't it? A. Which
matters are you referring to, Mr. Staff?

Q. The first, I put to you, was the collapse of
Minsec at the beginning of the year? A, Yes.

Q. 'As a result of which credit became much harder
to obtain? 4, Yes, that is right.

Q. The second was Sir Roderick's death in April?
A, Yes.

Q. And that left a gap, for a moment anyway, in
the control of the company? A. That is right.

Q. And removed a person of immense commercial
influence in the community from the helm of Millers,
didan't i+t? A. Yes,

Q. And about the same time - I am not sure whether
it preceded or was subsequent to Sir Roderick's
death - you had the "Amanda Miller" fire? A. The
"Amanda Miller" fire was in 1970.

Q. In 1970, was it? A. Yes, April 1970.

Q. Pardon me for a moment. Your answer at p. 191
of the transcript - two-thirds of the way down -
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"Did something happen to the 'Amanda Millexr! in
that year? A. Yes., On 18th April, 1971, it
caught fire at Whyalla" was not correct?

A, That is incorrect. It is 1970,

HIS HONOUR: It is the wrong date?

MR. STAFF: At p. 191 - 6 questions from the
foot of the page.

WITNESS: I apologise for that answer. It is
incorrect.

MR. GLASS: There are other references to 1970 in

that portion of the transcript.
probably a shorthand error.

HIS HONOUR: I will have it noted that at p. 191
of the transcript, six questions from the bottom,
the answer should be "18th April 1970" and not
"18 April 1971".

It is quite

MR. STAFF: Q. During Sir Roderick'!s life he had
almost universally ignored bank overdraft
limitations, hadn't he? A. That is a fair
comment, yes.

Q. And when troubles arose it was his custom to
deal with the bank personally? A, Yes.
let executives of the company go as far as they
could, but if we could not get any satisfaction
he would then take over.

Q. He would then tske over? A. Yes.
Q. And may I take it that ordinarily he managed

to achieve something near his target? A, Well,
he certainly attempted to.

He would

10

20

Q. After his death it became appaent to you, didn't 30
it, Mr. Koch, that the bank was not going to allow

this overdraft excess situation to continue in the

way in which it had done during Sir Roderick's life?

A, I think this started prior to Sir Roderick's

death.

Q. It certainly became apparen’ after his death

that you were not going to get :«way with excesses

in the same way that Millers had previously?

A. No, it goes back further than that. They made

it quite apparent prior to his death that that was 40
their attitude.
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Q. At any rate, no-one really attempted after Sir
Roderick's death to ignore bank limitations on the
overdraft limit in the way in which it had been
done for the most part during Sir Roderick's life?
A. Yes, that is correct.

Q. Of course, this very fact accentuated, no
doubt, in early 1971 the liquidity problem, didn't
it? A. Yes, I suppose it did.

Q. And would you agree that the bank showed every

indication from April or May 1971 onwards of what

we might call disciplining the company in relation
to its overdraft situation? A, As I say, Mr.

gtaff, they disciplined us before Sir Roderick's
eath.

Q. And coantinued to do so afterwards? A.
that is right.

Yes,

Q. And indeed, Mr. Koch, they showed a quite
unsympathetic attitude to the company in relation
to requests for increased overdraft accommodation?
A. In my opinion they did, yes.

Q. During 19717 A. Yes.

Q. And that was the view you expressed to the
Board, wasnt*t it? A, I am not sure that I
expressed it to the Board, but it was my opinion,
anyway.

Q. And it was against this background, was it not,
that in May 1971 the company engaged Tricontinental

as a financial adviser? A. DNo, I think it was
felt that we needed a financial adviser.

Q. You say you felt that you needed a financial
adviser? A. Yes, I think we felt at that time
we Deeded a financial adviser.

Q. And it just fortuitous, was it, that it was a
month or so after Sir Roderick's death that that
happened? A. I suppose you could say that, yes.

Q. Do you say that had nothing to do with the loss

of Sir Roderick from the helm? A, No, I don't

think it did.
Q. And it was Jjust fortuitous too, was it, that a
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month or so after Sir Roderick's death the finance
committee was constituted and that senior
executives of the company set about programming
of the complete scale future capital commitments
both for short term liabilities and capital
development? A. I am sorry, I missed the
opening of your question, if you could paraphrase
it?

Q. Do you say it was quite fortuitous that a
month or so after Sir Roderick'!s death the finance
committee was constituted? A, Yes.

Q. And it had nothing to do wilh the changes in
control that had occurred as a result of Sir
Roderick's death? A, Yes, it did. Mr. Taylor,
in his opinion as chairman and joint managing
direcor, felt that this was the correct procedure.

Q. At any rate, you, with other senior manhage-

ment executives, set about this complete

Erogramming, with the assistance of Tricontinental?
. JYes.

Q. I think Mr. Hanley was the gentleman in
Tricontinental who was in overall charge of their
activities so far as Millers was concerned?

A, Yes, that is right.

Q. He being the managing director of
Tricontinental? A. Yes.

Q. He then indicated to you in May 1971 what was
really wanted to enable the programme to be set
up and developed completely? A, Yes, he did.

Q. And your executives set about producing
information? A. Yes.

Q. And, I think, did so on a very extensive scale?
A, I believe so, yes,

Q. And they set about, didn't they, with the aid
of Tricontinental, to programme completely the
future capital development commitments, short and
long term? A. No. We virtually bared our soul
to Tricontinental and asked them for their advice
on how we could overcome our financial problems.

Q. And cash flow estimates wera prepared covering
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To the best of our
To the

five or six years hence? A.
ability to forecast these things, yes.
best of our ability that was done.

Q. All of this material was available to you by,
at any rate, June or July 1971? A, It could
have been a little later than that. It could have
been August.

Q. It did not take too long? A, It did not take
very long, no.

Q. Whilst some of the material was still being
prepared Mr. Hanley proferred certain advice as
to the things that ought to be done with a view
to improving the liquidity situation? A. As
regards borrowinkgs, yes.

Q. And other matters he did not attempt to inter-
fere with? A. He did not attempt to interfere
with the operations of the companly except as
regards finance.

Q. But he suggested economies that might be
made and directions in which economies would be
considered? A. Mr. Hanley?

Q. Yes. A. No, he did not.

Q. What I want to put to you is that he wrote
you a number of letters setting out what his
views were and what the company ought to do -
setting out his views as to the direction which
the company ought to take? A. Financially, yes.

Q. In an effort to improve its liquidity
situation? A, Yes, he did.

Q. And of course you had many couversations
with him, I suppose? A. Yes.

Q. Would not you agree that virtually all the
decisions of the finance committee as to what
might be done to improve the liquidity position and
effect economies were in substance the adoption of
prior advice furrished by Mr. Hanley or other
officers of Tricontinental? A. No, I would say
that we listened to Mr. Hanley's advice. Some we
adopted; some we did not.
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Q. In any event, these recommendations of the
finance committee and decisions of the finance
commi ttee about which you gave evidence the other
day stemmed largely from advice that Mr. Hanley
gave? A, To a certain extent, yes.

Q. And I think you told us the other day that
the decisions which were made and the advice from
Tricontinental which was adopted was designed to,
as it were, correct your financial problems and
cover your future capital developments so far as
they could be seen? A. Yes, that is correct.

Q. You told us, I think, the other day that

save for the Commonwealth Superannuation Board
loan all of these decisions and recommendations
that were taken had been achieved by June of 197272
A, Yes. As I recollect, the loan from the
Commonweal th Superannuation Board was the only
major item that was not achieved during that year.

Q. And it was really a financing proposal that in
outline had been suggested to you back in May or
June 19717 A. I am not sure that it went back
that far. It would not have gone back that far,
Mr. Staff.

Q. Was it not suggested in association with the
suggestion that you aim to sell g3 m. worth of
hotels to improve liquidity? A. It would have
been about that time, or shortly after.

Q. That was one of the very early projects - one

of the very early proposals? A, It is difficult
to recall actual times, but the time differential

would not be great between those two,.

Q. Indeed, the long term mortgage finance which
culminated in the Superannuation Board proposal had
to be deferred until you decided what hotels you
were going to sell? A, Yes, that did delay it.

Q. Because you did not want o arrange long term
mortgages on hotels which you might subsequently
decide you wanted to sell? A. That was a factor,
yes.

Q. So that it was always envisaged, wasn't it,
that the long term mortgage finance on hotels would
be one of the last matters to be put into effect

or achieved? A, Yes,
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Q. And indeed by 30th June 1972 you had, in your
belief, virtually achieved that finance, hadn't
you? A. The hotel mortgage finance?

Q. Yes. A. No, we had not.

Q. Wasn't it your belief by 30th June 1972, IMr.
Koch, that you were going to get g3 m. or there-
abouts from the Commonweal th Superannuation Board
on a 15-year mortgage on hotels? A. We had
nothing in writing from them by 30th June.

Q. I didn't ask you that. Will you answer the
question I asked you? A, Certainly. It was ny
belief that on 30th June - no, on 30th June we
had been advised prior to 30th June that no
decision would be made by the Commonwealth
Superannuation Board until the Commonweal th
Actuary had returned from overseas, which was
anticipated in mid-July.

Q. What I want to put to you is that before the
end of June 1972 it was your belief that Millers
were going to achieve their objective of getting
23 m. from the Commonhwealth Superannuation Board
on long term mortgage finance? A. I believed

that in about May 1972.

Q. You believed it in May 19727 A. Yes.

Q. And you still believed it in June, didn't you?
A.

No, I did not.

Q. In fact, early in July you recelved a letter -

copy letter - that the Superannuation Board had
sent to the Australian Finance and Acceptance
Company? A. That is rizht.

Q. Outlining the terms on which the mortgage might
be made available, and indicating that, subject to

clarification of a couple of matters, that they
proposed to make an offer of these terms, didn't
you? A, I don't think it reads exactly that
way, Mr. Staff, with respect.

Q. Something like that? A,
I don't think that it reads exactly that way.

Q. I will show it you? A.
see 1v.

Something like that.

Yes, I would like to
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In the Supreme Q. In principle that is what it said? A. Yes,
Court of New in principle that was the basis of the letter.
South Wales

Equity Division Q. And indeed, thereafter, sometime in July of
this year, after the Howard Smith allotment had

No. 6 been made, you asked the Superannuation Board to
_ keep that offer open for a furtvher three months,
Transcript of didn't you? A. VWe asked thenm if they would be
Evidence on prepared to do so, yes.
Trial of Action
P Q. You asked them if they would be prepared to do
giigggizts s0? A. Yes. 10
1st Delendants Q. And they agreed to do so? A, Yes, I think
Leonard Dean they did.
Koch Q. You have no doubt, have you? A. T believe
Cross- that they have.
examination by
Mr. Staff Q.C. Q. And one of the matters which they indicated
they wanted clarification of was the question of
ig;g September in effect, future control of Millers? A. Yes..
(continued) I am not sure of the exact words, but it was to
that effect.

Q. Of the impact, if any, upon the possible desire 20
of a new controller of Millers to sell off hotels

which were to be the subject of the 15-year

mortgage? A. TYes.

Q. That was a matter of concern to them? They
wanted to know the impact of any such possible
desire on the part of a new controller of Millers?
A. Yes.

Q. Subject to those two matters it was your belief,
wasn't it, that there was a firm offer of a 15-

year mortgage finance of g3 m. from the Commonwealth 30
Superannuation Fund? A. No, it was not my

belief.

Q. It was your elief back in May that that was a
firm proposal which was going to be put to you?
A, It was my belief that I expected a firm
proposal to be put.

Q. And you were hoping in May that it would come
before the end of June? A, Yes, that is
certainly correct.
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Q. And it was when it appeared that the pace was
too hot for the Superannuation Board to bring it
to fruition by the end of June that Tricontinental
offered $3.1 m. bill facility for 12 months?

A, Progressively for 12 months, yes.

Q. And indeed that was offered on the footing,
wasn't it, that you would give to Tricontinental,
whilst that facility existed, security over the
same hotels as it was proposed to offer for
mortgage to the Superannuation Board?

A, That is correct.

Q. And it was the basis of the Tricontinental
arrangement, was it not, that as soon as the
Superannuation Board was ready to make the 23 u.
loan, that sum would be used to pay off Triconti-
nental for so much of the facility that had been
taken? A. DNo.

Q. And the hotels would be released for mortgage
to the Superannuation Board? A, No, To my
knowledge, that was never raised.

Q. How are you going to mortgage to the
Superannuation Board, if they offer you the
mortgage of 23 m. the hotels which are charged to
Tricontinental? A, I am not sure how we are
going to do that.

Q. You have to pay off the charge to Tricontinental
haventt you? A. Yes, of course.

Q. And that was always your belief as to how the
Superannuation Boerd mortgage would be concluded,
wasn't it? A. Originally this was it.

Q. And at 30th Jure, when you entered into the
bill facility, that was your belief? That was your
belief onr 30th June when you entered into the bill
facility with Tricontinental wasn't it? A. DNo.
It was not, at 30th June.

Q. You thought, did you, at 30th June that the
Superannuation Board proposal had lapsed forever?
A. No, I did not think that at all.

Q. You believed, did you not, at 30th June that
it was only a matter of a short time before the
Superannuation Board would write you a letter
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outlining the proposal which you expected to come?
A. No, that is not correct.

Q. Did you discuss the matter with Mr. Watts of
the Australian Finance and Investment Company?
A, To my knowledge I did not personally, ho.

Q. Did you discuss it with Mr. Hanley? A. DNot
at round about that time. I had previously,
because I was concerned with the delays in this
finance,

Q. Did you tell your Board on lst June that you
reasonably expected that the Superannuation Board
loan of $3 m. would be availabie? A. Yes, Idd.

Q. And that was then your belief, wasn't it?
A. Yes, it was.

Q. You told your Board on lst June, did you not,
that that was to be long term finance against
mortgage security over eight hotels? A, Yes.

Q. On p.3 of the minutes of 1lst June? A,
that would be correct.

Yes,

Q. That correctly reports what you informed the

Board that day? A. I believe my exact words

were that although we had anticipated a loan of

§2.5 m., we believed this would be increased to
3 .

Q. You said, did you not, it was reasonably
expected that the Board would advance a #3 m.
long term advance against mortgage security over
eight hotels? A. Yes, it was reasonably
expected.

Q. And that was your belief then? A,
is correct. That was my belief then.

Yes, that

Q. And you had no information which you received
between then and 6th July to change your view, did
you? A. Yes, I did.

Q. Did you get a letter from anyone indicating
the information? A. No, as I say, the only
letter -

Q. You did not get anything in writing, did you?
L. Concerning what?

10

20

30



10

20

407.

Q. You did not get anything in writing which
caused you to change the view which you had
expressed to the Board meeting on lst July about
the Commonwealth Superannuation Board? A, I am
not sure whether it was in writing, or oral.

Q. You can't recall a written communication?
A, No, I can't recall it.

Q. If you had got a written communication, no
doubt you would have it on your files? A, Yes,
I would.

MR. STAFF: May I ask Mr. Koch, your Honour, to

look to see if he has one overnight, on the same
basis, that my junior, Mr. Meagher, will remind

Mr. Koch of it at the adjournment?

Q. You say, do you, that if you had not got a
written communication or did not get a written
communication on this subject matter you had some
oral communication? A, TYes.

Q. With whom is it your belief you had an oral
communication? A. I had an oral communication
with the company's executive assistant to the
managing director, Mr. Murphy.

Q. And he, you say, told you something which
caused you to change your mind or your belief
from that which had existed on lst June?

A, Yes. that is correct.

Q. Can you tell us your recollectionr as to when,
approximately, youn think you had such a communi-
cation? A, It was towards the end of June,
when we were advised that the Commonweal th
Superannuation Board would not be able to
arrange the finance we required by 30th June
because of the absence of the Commonwealth
Actuary overseas, and that no decision or no
recommendation would be made until he returned,
which was mid-July.

Q. When do you say you got that information?
A. It would have been the last week in June, or
the second last week in June.

Q. Do you remember hearing on or about 15th Juie

from Mr. Murphy or from anyone in your organisation
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that Millers "have received e77ice that the
Commonweal th Superannuation Bo .rd will be
considering our proposal at t.cir Board meeting
tomorrow, and following this we expect to receive
a verbal offer from them on the morning of
Monday, 19th June, which they advise will be
confirmed to us in writing later that day."

A, Yes, I do recall that.

Q. Do you recall that that was written by
Mr. Murphy on or about 15th June 1972? A. I 10
don't recall him writing it.

Q. Will you look at the letter which I ask the
officer to show you? A. I don't recall the
letter, but I recall the incident happening.

Q. And would you agree that as at about 15th June

or thereabouts your company was hopeful that the
Superannuation Board loan would be approved and
documentation finglised so that you could draw

#£3 m. before 30th June? A. We were hopeful, 5
yes. 0

Q. You at that time, at any rate, in the middle
of June were hot aware of anything which would
cause you as it were, not to be hopeful?

A, Not the middle of June, no,.

Q. Of course at this point of time in the middle
of June 1972 it was your expectation that if the
%% m. came from the Superannuation Board it would
be used to reduce the debt to the Commonwealth in
respect of the "Robert Miller"? A. Yes.

Q. At 15th June 1972 you had had mo discussions 30
or hnegotiations for a $3.1 m. bill facility

arraﬁgement with Tricontinental, had you?

A, 0.

Q. That is correct, isn't it? A. Yes.

Q. And that question only xose after it became
apparent towards the end of June that the
Commonwealth Superannuation Board could not, as
it were, finalise any deal before 30th June?

A, That is right.

Q. And it was then that you needed some short 40
term finance to satisfy the Commonwealth debt by
20th June? A. TYes.
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Q. And you got it from Tricontinental? A. Yes.
Q. On the same security as you were offering the
Superannuation Board? A. 7Yes, that is right.

Q. At the end of June would you not agree that
it was your belief that in the ensuing month or
two of 1972 you would pursue the Commonweal th
Superannuation Board negotiations? A. No, it
was not my belief at that stage.

Q. Did you believe that that was all off, or you
would not pursue it? A. I did not believe it
was all off. I believed there was doubt in it.

Australian Finance and
ricontinental that the
A. Yes, I

%. Were not you told b
nvestment Company and
prospects looked very favourable?
was told that.

Q. And at that date it was your view that the
company's situation was such that you wanted
this long term mortgage finance arranged at a
reasonably early date? A. Yes, that is
correct.

. And again, at the end of July it was your
belief, was it not, that the company was reason~
ably close to obtaining that #3 m. from the
Superannuation Board? A, No, it was not.

Q. I am sorry. At the end of June? A,
It is still the same answer.,

Yes.

Q. You could say that because you had been told
that no proposal could be put to you before the
middle of July because of the absence of the
actuary you became pessimistic about the
possibility of raising money from the
Superannuation Board? A. Yes, I did.

Q. And that was the sole factor which converted
your reasonable optimism into pessimism?
A. That was one of the reasons, yes.

Q. You did not have any other information, d4id
you, Mr. Koch? A. No.
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Q. What other reason 4id you have for this sudden
change of growing optimism to pessimism? A. I
was concerned, and I am always concerued when
trying to borrow money when it looks firm, and all
of a sudden there is a delay, and I think this,

in my opinion, is cause for concern,

Q. It came as a great shock to you, I suppose,
when you got what was, in substance, a firm
proposal for a #3 m. loan some ten or twelve
days later? A. It came as Do surprise to me.

Q. You expected it to come, did you? A. I
expected the form of letter that I received.

Q. And you regarded it in that form as quite
satisfactory? A. No, I d4id not.

Q. You regarded it as sufficiently satisfactory
to ask the Commonwealth Superannuation Board
formally to extend it for a further three months?
A, Yes, I did. I did, except - yes.

Q. And 4id you ask for their written confirma-
tion of their agreement to extend it?
A, Yes, I did.

%. %ubject to these unsatisfactory quelifications?
L ] es.

(Further hearing adjourned to 10.0 a.m.
on Wednesday, 20th September, 1972.)

HIS HONOUR: You are still on the former oath
administered to you, Mr. Koch.

WITNESS: Yes your Honour.

MR, STAFF: Q. Mr. Koch, you have told us about

your management reports from May through to June -
May 1971 through to June this year? A. I
believe June to May.

Q. I am sorry. June 1971 to May this yeaxr?
A, Yes, that is right.

Q. Isn't it implicit in your evidence that you
at all times sought to provide information for the
board which you believed to be true? A. Yes,
that is correct.
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Q. And which you compiled with care, knowing that
it would be used by the board? A. Yes,

Q. Would you agree that the tone which those
reports reflected from at least August or September
1971 right through to June or the end of May is
rather sn optimisgtic tone? A. I believe they

are factual rather than optimistic.

Q. But, reading them, one does not find that there
is any sign of pessimism gbout the financial
position of the company, does one? A. I would
not agree with that, no.

Q. In November do you recall that you commenced
your report in the first paragraph "As advised

in the September report we are proceeding as
guickly as possible with our financial negotiations
to cover our immediate and future capital commit-
ments"? A. Could I look at my report, Mr.Staff?
Q- Yes, certainly. Ao Yes, I did report that.
Q. Would you agree that in the following page and
bit you recount a set of negotiations without any
‘pessimism about their outcome? A. I think in ny
Opinion in the third paragraph I state that
regarding the Commouwealth guarantee there is
doublt in our minds as to the requirements of
Hambros.

Q. Yes. Is there enything else you wish to point
to? Is there anything else you can point to
indicating pessimism about the company's
financisl position? A. Yes. In the third last
paragraph on the first page I make reference to a
proposition which we presented to Trans-City
Securities, which they rejected.

Q- You don't suggest anywhere in your report that
Ghat is goirg to put the company in a difficult
financial position, do you? A. I would not say
a difficult one. It is giving to the board whab
we are preparing to do or what we have done.

Qs Do you recall in March 1972 recommending to
the board thet the three offers which had been
received for hotels be accepted? That is on p.3
of your March report, Mr. Koch. Do you recall
that? A. I czn see this here. I am looking
for where I recommended it.
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Q. Will you look at p.3 of your report?
A. I see where I said the submission is made in
regard to offers.

Q. On the top of p.4, in the first paragraph?
Will you look at the top of p.4? A. Yes, I did
recommend that at that meeting.

Q. And towards the foot of p.4 there is a
sumnation of recommendations which extended to the
three? A. Yes.

Q. At that time it gppears from par. 1 in item 3 10
on p.3 that you had already realised #2,310,000from
the sale of hotels? A. Yes.

Qe Do you see that? A.

Q. Was that true at that time? A. I am trying to
recollect whether it was realised or whether
contracts had been exchanged and whether this was
the amount we were going to realise from these
hotels.

Yes.

Q. You were proposing to sell three more worth
about another g2m? A. Yes. 20

Q. So that you were proposing the sale of hotels
to the extent of a million or so more than the
original objective of $3m to be raised from hotels?
A. Yes.

Q. Do you recall writing at that time "The liquid
resources to be derived from the gbove sales would
very largely correct the financiasl shortcoming
which had been apparent in June 1971"%? A. TYes.

Q. Was that true? A. To the extent that I said
it would very largely correct the position as at 30
June 1971, yes.

Q. And in fact by July 1972 -~ the beginning of July =
the three hotels had been sold? A. Yes.

Q. 8o that by the beginning of July had those
sales achieved the results you predicted of very
largely correcting the finsncisl shortcomings which
had been gpparent in June 1971? A. They
certainly assisted.
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Q. Do you agree that they had very largely
corrected the financial shortcoming? A. In June
1971, yes. As at June 1971.

Q. Nevertheless you say, do you, that there was
virtually a desperate financial situation in June
19722 A. I said that, yes.

Q. And you adhere to it? A. Most certainly.

Q. Mr. Koch, I show you a letter dated l4th July,
1972 from the Commoawealth Supersnnuation Board
addressed on the last page to Australisn Finance
& Investment Company Limited. A. Yes.

Q. Is that the letter about which you gave some
evidence in smnswer to my questions yesterdsy out-
lining the Superennuation Board proposal?

A. Yes, it is.

Q. And we can then identify the letter which I
ghow you, or copy letter which I show you, from
Australian Finsnce & Investment Company Limited of
17th July to Mr. Murphy? A. Yes.

Qe That is Mr. Murphy in your orgemnisation?
A, Yes.

HIS HONOUR: 17th July?
MR. STAFF: 17th July, 1972.

Q. Perheps we may be permitted to summarise it
this wey? That sends on the Supersnnuation Board
letter, and maskes a recommendation? A. Yes,
that is right. It does.

Q. Would you sgree that on 19th July lMr. Hanley
wrote to you in relation to the matter?
A. Yes, that is correct.

Q. And again to lMr. Murpby on 19th July. 4 copy
of that letter is in the file. I am just going
fairly quickly. A copy of that letter is in the
file? A. TIYes.

Q. Would you sgree that Mr. Murphy on 2nd August
wrote to Mr. Watts about the matter? A. IYes.

Q. And asked that the Board might be requested to
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extend the time for acceptance by two months.
Do you see that? A. Yes, I see that.

Q. And on the same day he wrote about the matier
to Mr. Hanley, advising him? A. Yes.

Q- And then on loth August a letter from the
Commonwealth Superannuation Board to Mr. Watts of
Australian Finance & Investment advising that
they would agree to keep the proposal open until
30th September? A. Yes.

Q. And that was sent, would you agree, to
Mr. Murphy on 18th August? A. Yes.

Q. And Mr. Murphy replied on 24th August "We are
pleased the Superannuation Board are keeping their
offer open and do hope we are i a position to give
a definite answer by 30th September"? A. Yes.

Qs Mr. Koch, in your evidence some days ago you
told us of some advice that Mr. Hanley gave youx
company back in May-June or thereabouts in 1971
about the alleviation of matters - about the
steps which should be taken to alleviate the
company's position. Do you remember giving
evidence some days ago in regard to that matter?
A. Yes, I do remember that evidence.

Q. Do you recall that he pointed to a number of
small loans secured on hotels of very consideragble
value? A. Yes, my recollection is that he did.
I would have to see his letter. My recollection
is that he did.

Q. And he suggested that you should pay out the
small loans so as to make the security available
for larger borrowings? A. Yes, I believe he did.

Q. And at the same time did he not draw attention
to the company's general uwder-utilisation of its
borrowing capacity by reason of small loans of this
character on large securities? A. I am not sure.
I would have to look at the letter to be convinced
of that.

Q. You have no recollection one way or another in
regard to that? A. No, I am not saying whether
he did or did mnot. I would have to see the
letter.
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Q. You gave some evidence about your concern that
the change of control provisions in both the
Tricontinental facility - #3 m facility - and the
Hambros Bank letter of commitment might breach the
performance of the two borrowing loan agreements?
A. Yes, that is so.

Q. So far as your company was concerned you had
been dealing with them for some period of time
prior to 30th June, hadn't you? That is, you had
been dealing with Tricontinental for some period of
time prior to 30th June? A. Yes.

Q. You had borrowed from them on a number of
occasions when you had needed short term money in a
hurry? A. Yes.

Q. And they didn't ever refuse to come to your
help, did they? A. I think initially when they
first became our financial advisers and we asked
them for money to alleviate our financial position
I believe initially they said that they did not
have any money themselves. They made this quite
clear - they were a merchant bank without money,
but they had access to it. I believe initially
that there might have been an odd occasion that
they could not assist us. But in the main, yes,
they did assist us whenever requested.

. About the end of June 1971 when you needed
600,000 to pay the Commonwealth they came to your
aid, did they not? A. Yes, that is correct.
They did.

Q. From then onwsmds whenever you really needed
money they were prepared to try and help you?
A. Yes, certainly.

Q- And that was ycar general experience of them?
A. Yes, that is right.

Q. And May I take it that since the change of
control which resulted from the allotment of shares
to Howard Smith they have not refused to roll

over bills? A. No, I don't think they have, o
ny knowledge.

Q. I suppose you have rolled over bills, have you?
A. No, I don't think we did. Not since 6th July.
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Qe One was due, wasn't it, to be rolled over in
August? A. It was a small amount. I believe
that was paid out. I think so, Mr. Staff. 1
could not be sure of that, but I think that it was
paid out.

Q. You had no shortage of money to pay that out?
A. No.

Q. Well now, you told us also, Mr. Koch, that
there was a very congiderable sum running into some
millions due to the Commonwealth early in - in July
or thereabouts, 1971, which was not paid until May
of 1972. Do you remember that in relation to the
"Robert Miller"? A. Yes. The repgyments to the
Commonwealth commenced - we commenced to repay
towards the end of May 1972, yes.

Q. g2m or more of these sums which were paid in
about May or June 1972 had been outstanding since
July or thereabouts in 19717 A. Yes, that would
be correct.

HIS HONOUR: Q.

g2m or g3m? A.
gem.

Approximately

MR. STAFF: Q. And it was your experience, Mr.
Koch, that the Minister of the Department was
sympathetic to the liquidity problems that Millers
had had throughout that period? 4. Originally,
yese

Q. And indeed, the interest rate on arrears under
the Commonwealth contract was seven per cent?
A. Yes, that is rightv.

Q. That was cheap credit, was it not, at that
time? A. Yes.

Q. Ard I suppose so long as the Commonwealth was
sympathetic it was advantageous to the company to
allow the arrears to remain outstanding?

A. No, it was not.

Q. You could not have borrowed at less than seven
per cent, could you? A. No.

Q. At the time the joint announcement was made by
Ampol and Bulkships as to their intention
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with respect to the Miller shares held by them and
Just prior to that time there had been a good deal
of speculation about what Bulkships might do in
relation to the Ampol and Howard Smith
spnouncement? A. Yes.

Q. And that was both in the public press - both
speculation in the public press, and generally
about the city? 4. Yes.

Q. Of course, Buliships' intention in relation to
its shareholding was a matter which was very likely
to affect the STock Exchange market in Millers
shares, wasn't it? A. Yes.

Q. And indeed the speculation which had been
published in the press and the like pointed this
out, didn't it? L. Yes.

Q. 4nd of course you were aware of the listing
requirenents for listed companies and securities
in relation to listed companies, weren't you?

A. I am sorry, I don't quite follow the question.

Q. You are generally aware of the Stock Exchange
requirements, aren't you? A. Not all of them,
no.

Q. Mr. Koch, you are aware, I suppose, of the
requirement of the Stock Exchange that companies
provide all material information necessary to
prevent the establishment of a false market?

A. I was not aware of that requirement.

Q. You were not aware of that requirement?
A. No.

Q. Didn't it occur to you that the purpose of the
Jjoint snnouncement may well have been to dispel
the speculation that was rife? (Objected to by
Mr. Glass; question withdrawn).

Q. (Tricontinental. file No. 8 handed to witness)
Mr. Koch, do you recall towards the end of April
1972 making some assessment in relation to the
profitability of the "Robert Miller"? A. Yes, I
would have at about that time, yes.

Q. 4And you recall, I suppose, that you made them
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- you made these assessments then - for the

purpose of forwarding them to the Security Pacific
National Bank? A. I don't recall forwarding them
to the Security Pacific National Bank. I thought

I would have dealt direct with Hambros.

Q. Security Pacific was one of the consortium
banks? A. Yes.

Q. You knew it also to be an associate of
Tricontinental? A. Yes.

Q. When you nade these calculations were you
doing so for the purpose of transmission to one of
the proposed lenders to your company? A. Yes,
that is correct.

Q. And I suppose you sought to give an accurate,
if slightly rosy, picture of your view of the
profitability of your organisation? A. In my
opinion what the profitability is expected to be.

Q. At that time it reflected your belief as to what
the profitability was expected to be? A. Yes,
that is right.

Q- 4And I suppose it still does, does it? It still
does reflect your belief in this respect? A. I
should imagine so, yes.

Q. Will you look at the letter -~ the photocopy
letter - which the officer will show you? Is the
signature reproduced on that your signature?

A. Yes, that is my signature.

Q- And is that the letter which you wrote in
relation to your estimate of profitability for the
purpose of transmission to Security Pacific?

A. Yes, it is.

Q. And that is the document of which I have just
been asking you - the estimate of which I have Just
asked you? A. 7Yes, that is it.

Q. You see the figure of estimated profitability
and return on capital? A. Yes, I do.

Q. And that was in fact your view at that date?
A. Thet was my view at that date, yes.
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(Tricontinental letter, 20th April,
1972, tendered end admitted as Ex.BS1)

Q. Just one or two other matters, lMr. Koch. The
Metropole Tavern which your compeny proposed to
develop was first inavestigated and a decision made
to develop it in July 1971? A. I don't think so,
Mr. Staff.

Qo Will you look at your report of July 1971, at
p.7? (Objected to by Mr. Glass; allowed).

Q. Look at your report of July 1971, please, NMr.
Koch. A. Yes.

Q. Did you find p.7 of your July report? A. TYes.
Q. Was it true at that date that the "Tavern at the
site of the 01d Metropole Hotel is well under way"?

Was that true? A. Yes, that is correct.

Q. Was it true that at that time it was estimated
that the cost of providing fixtures and fittings
would not exceed g150,0007? A. Yes.

Q. The licence was to be leased to your company?
A. Yes.

Q. By Parkes Development, I suppose? A. I am
not sure.

Q. And was it true that by 29th July Tooheys had
offered to lend #im to your company for financing
thig and other tavern developments? A. I believe
they had indicated that.

Q- Did you not report in May of this year that the
Metropole Tavern was to open in October of this
year? A. I believe I did. I would like to check
it, Mr. Staff.

Q. Please check it, by all means. Just have a
look at your May report. A. Yes, I reporved that.

Q- It is on p.2 of your May report, I think?
A. Yes.

Q. And you also reported - I suppose truthfully -

that it was proposed to enter into a leasing arrange-
Yes.

went in respect of fittings and furnishings? A.
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Q. So that there was not much money to be provided
by your company for that tavern development, was
there? A. We were trying to minimise as much as
possible.

Q. And you would agree also that in April of this
year you reported that you were seeking to obtain
Tooheys' assent to finance the St. James Tavern,
on p.3 of your report? A. Which report are you
referring to Mr. Staff? Is that the March mport?

Q. I am sorry. Will you look at the minutes of
5th April, 19722 Will you look at p.3 of those
minutes, towards the foot of that page? A. TYes.

Q. Did you not tell the Board that your aim was
now to obtain finance from Tooheys for hotel and
tavern development, principally for St. James and
other places? A. DNo, I did nct.
Q. Didn't you report that? A. No, I did not.

Q. You were present at the meeting, I suppose?
A. Yes, I was present at that meeting.

Q. Did you mnot report in May of 1972 that the
St. James Tavern was expected to open in February
or March 19737 A. Yes, I did.

Q. And finally, do you not recall that in June
1971 the T.N.T. Tavern proposal was finalised?
A. No. In June 1971? No, it was not.

Q. I suggest to you that in Juaec 1971 the ToN-To
project was finalised, and that Tooheys had
committed themselves to $90,000 to finance it.
What do you say to that? A. This is news to me.
We have not finalised it yet.

Q. Will you look at your minutes dated 24th June,
197172 A. 7Yes, I have them.

Q. Will you look at p.4 under "Taverns"? A. Yes.
Q. Do you see that it was reported that the offer
by Tooheys to provide finance was not restricted -
A. I am sorry, Mr. Staff. I can't find that.

Q. On p.4? A. Of the minutes ?
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Q- Of the minutes of 24th June, 1971. A. T am
sorry, 1 am looking at my report. Yes, that is in
the minutes, yes.

Q. And would not you agree that was one of the
matters which was discussed following consideration
of the general manager's report? A. It is
included under that heading, yes.

Q. Look at the top of the page. A. Yes it is
included under that heading.

Q. And the minutes themselves record that these
matters were discussed following consideration of
the report? (Objected to by Mr. Glass; question
not pressed).

Q- Would not you agree that the rentals had been
agreed with T.N.T. at that time? 4. To my
knowledge they still have not been agreed.

Q. This is a matter you don't know much about?
A, Vell I do know, because it has been raised at
meetings just recently, and Sir Peter Abeles was
becoming concerned in this, and it was my under-
standing that it was near completion, but
negotiations had nit been finalised. That was my
understanding.

Q. Mr.Koch, I think you gave soue evidence the other
day in which you stggested - correct me if I am
wrong - that because of the financial position you
had to withdraw your opposition to the building of
the H.C. Sleigh and Howard Smith tankers?

A. Yes, that is ccrrect.

Q. And that was a very bad - I suppose yourview
was that that was a very bad thing for Millers,
was it? A. In my opinion, yes.

Q- Of course, as part of the arrangement to with-
draw your opposition Millers obtained the option
for construction of the next tanker to be permitted
to be employed on the Australian coast? A. The
next product tanmker, yes.

Q. 4And that, of course, was a very substantial
advantage in the future? A. Not as advantbageous
as being able to build one of these two tankers.

In the Suprenme

Court of New

South Wales

Equity Division
No. &

Transcript of
Evidence on
Trial of Action

Defendants?
Evidence

1st Defendants
Evidence
Leonard Dean
Koch

Cross-—
examnination by
I',Iro Sta.ff QI-C.

20th September
1972

(continued)



In the Supreme

Court of New

South Wales

Equity Division
No. 6

Transcript of
Evidence on
Trial of Action

Defendants
Evidence

lst Defendants
Evidence
Leonard Dean
Koch

Cross-
examination by
Mr. Staff Q.C.

20th September
1972

(continued)

422.

Q- But that was part of the deal under which you
withdrew your opposition? A. TYes, that is right.
It was.

Q. And I think that your company has obtained
insurance cover against the risk of collision - I
am sorry, against the risk of withdrawal from
service of the "Amanda Miller" as the result of
collisions and accidents? A. Yes.

Q. And also as sgainst strike risks? A.
have not.

No, we

Q- You have been considering that, haven't you?
A. We have been considering it, yes. We are still
considering it.

Qs You have not finalised it? A,
not finalised it.

No, we have

Q. Such a cover is available? A.
available, yes.

They are

Qe Now finally, Mr. Koch, during 1971-72 I think
you agreed with me this morming the company sold
more hotels in total value than had originally been
planned to raise the g3m which was proposed
originally? A. We had initiated sales of hotels
prior to even meking this decision.

Q. In the main the hotels which you sold, with one
or two exceptions, were poor profit-earners?

A. Some of them were. I would say that the
majority of them were good profit-earners.

Q. But there were some that were very bad profit-
earners? A. Yes, certainly. That is correct.

Q. And you were glad to get rid of them for that
reason? A. I would not say that, no.

Q. There was at least one which was of very poor
construction which you were glad to see on the
market and sold? A. That was one of the reasons
for selling it, yes.

Q. And others you thought had reached their peak
potential and, having regard to the prices which
you were offered, you could hardly afford to refuse
them? A. I think that only referred to one hotel.
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Q. Bexley North? A. Bexley North.
Q- In any event, there were quite a number of then
sold which were not sold siuply to raise money to
relieve the company's liquidity situation? Ae I
would say they were.

Q. What you reported to the Board inm your reports
about proposed sales was true at the time, I
suppose? A. Yes, I would say S0

Q. 4nd it reflected your belief at the time?
A. I objected to some of them being sold, but I
could see the wisdom of it.

Q. We can see what your belief was at the time
from your own management reports? A. Yes, lMro
Glacss.

MR. DEANE (with permission): Q. As I understand
the position, Mr. Koch, these notes which I now
show you are bthe notes you referred to yesterday
when you said you spoke from notes at the meeting
on 6th July? A. That is right, yes.

¢. Now, when were these notes prepared? A. They
were prepared on the morning of July Gth.
Q- When were the ink additions made? A. The ink

additions were done during the meeting.

Q. When you were spesking, or before you spoke?
A. Before I spoke. You will see the reference up

in the top corner which is obvious as to what it is.

I was making a calculation of how much was
involved. The ink figures here, as I recall, were
prior to giving my statement, so that I had a
total there. I combined two figures to get the
total.

Q. How long did it take you to prepare thav
document? A. 15-20 minutes.
Qs 15-20 minutes to prepare it? 4. Yes.
Q. What time did you start to prepare it? A. 1

would have started between 9.30 and twenty to ten
on oth July.
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Q. Before or after the letter arrived? A.
it was 1efore the meeting, because, as I said in
mny evidence, we had a meeting with Mr. Maxwell the
night before, and when I arrived next morning I
took these figures out.

(Mr. Koch's notes, oth July, 1972, tendered
and admitted as Ex, TT)

RE-EXAMINATION:

MR. GLASS: Q. You said a moment ago to my friend
Mr. Staff that you could see the wisdom in selling
the hotels. What was the wisdom you saw?

A. Well the wisdom, lMr. Glass, was that it was an
attractive price, although the profits from this
hotel were excellent in my opinion. When the
first offer for the sale of the hotel was received
by us it was my opinion, which I expressed to the
finance committee, that we should not sell this
hotel because of its profitability. But after
considention I agreed that at such price and with
the position we were in I felt we should sell it.

Q. What was the position you were in that was
relevant to that decision? A. Well the main
reason was our commitment to the Commonwealth
Government, which had to be paid as quickly as
possible. I am not sure of the date we had to
sell Bexley North, but I had had various meetings
with the Minister for Shipping and Fransport, and
he was expressing great concern that we were in
arrears under our contract.

Q. Now, you have been asked by my friends a
number of questions respecting the financial
position of Millers up to and during the period
ended 6th July, 1972°% A. Yes.

Q. Having regard to the various matters, do you
now see any reason to alter the opinions you
expressed t0 the Board on that date? A. No,
none whatsoever.

Q. On p. 298 of the transcript you were asked
some questions about a g5m loan you sought from
the Bank of New South Wales. Do you recall being
asked questions in regard to that? A. Yes.

I think

Ex.
7T
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Q- And you were asked about the sentence which
referred to the provision of additional working
capital? A. Yes.-

Q. Was the #5m you sought from the Bank of New
South Wales earmarked for any particular purpose?
A. Yes. It was earmarked as obligations for
payuent under our contract for the construction
of the "Robert Miller'",

Q- What were those obligations? A. Well, by
30th June we were obliged to pay to the government
just in excess of #8m, and we had a further
payment to be made upon the launching of the
vessel, which was anticipated to be Novewmber or
December this year.

Q. How much was due then? A. gZl.8m.

Q. There has been some reference to the two
Hambros loans - one for the "Amanda Miller" and
one for the "Robert Miller". Do you remember
references being made to that? A. Yes.

Q- Was there any relevant difference between
the sources of the two loans? A. Yes.

Q- What was the difference there? A. The
Hambros loan for the "Amanda Miller" was from the
Haubros Bank itself - 100 per cent Hambros. In
the case of the "Robert Miller" loan Hambros were
merely acting as lead bank in a consortium of
bankers which included three other merchant banks.

Q- At p. 304 of the transcript you were asked
about the Bank of New South Wales extending the
loan until the Hamwbros money became available.
Do you remember being asked questions in regard
to that? A. Ye=z, I do.

Q- You said, I thnink, that there was doubt in your

mind whether they would.
A. Yes, I do.

Do you recall that?

Q. It was put to you was there a real possibility,
and your answer was "Well, it has been done before."
What had been done before by the Bank of New South

Wales that raised in your mind the belief that
that was a real possibility? A.
occasions - and this goes back some time -~ we had

Well, on previous
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" the board of Tricontinental were? A.

426.

asked for assistence from the Bank of New South
Wales to assist us during any liquidity problems
or financial problems we had, and on a few
occasions previously they had refused to assist
uSo

Q- You were asked at p. 307 of the tramscript
by Mr. Deane, and later by Mr. Staff, about the
loan from the Commonwealth Superannuation Fund?
A. Yes.

Q. Do you remember that? A. TYes.

Q- On 6th July what was your belief as to
whether moneys would be available to the company
from the Commonwealth Superannuatlon Fund?

A. I still had doubts in my mlnd that it would
be forthcoming.

Q. At p. 308 it was put to you regarding the
Tricontinental loan that the agreement provided
for the rolling over of bills on maturity for a
minimum period of twelve months subject to
certain conditions, and you answered "Yes" to
that question? A. Yes, that is right.

Q- Do you have any comment to make on that
answer of yours? A. Iy answer is incorrect -
my amswer is incorrect for the question. It is
a maximum of twelve months, not a minimum of
twelve months.

Q. You were asked on the same page whether you
were aware that Sir Peter Abeles was on the board
of Tricontinental, and you said that you were?

A. Yes, that is right.

Q. Were you aware then who the other members of
The only
other members of the Tricomntinental that I am
aware of are Bir Ian Potter, Mr. Waugh, and

Mr. Hanley, as managing director. 1 am not aware
of who the others are. I think a Mr. Williamson
from Security Pacific may be, but I am not sure
of that.

Q. Did you have any knowledge on 6th July as to
any interest on the part of Sir Iamr Potter in the
Miller takeover situation? A. Well, Sir Ian
Potter is the chairman of Bulkships.
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Q- Did your knowledge as to the membership of the
board of Tricontinental that you have detailed
affect your belief as to whether the renewalsit had
could be counted upon? A. It did put doubt in
my mind.

Qs On p. 309 you were asked, the third question
from the bottom, if you wanted to safeguard against
that possibility you could yourself, at the begin-
ning of July 1972, set about negotiating long-term
finance to replace the Tricontinental short-term
finance. A. Yes.

Qe You were asked "Q. 4And in time you had no
real doubt you would have been able to do that?

A, We had failed before - there was the
possibility we could fail again." Do you remember
that question being asked of you, and giving that
answer? A, Yes.

Q. What previous experience had you had of
failing to raise long-term finance when security
had been offered? A. There were quite a few
occasions. The Bank of New South Wales - our own
bankers - for one. The Commercial Banking Company
of Sydney, who were our second bankers at the time.
The A.N.Z. Bank, Hill Samuel. They were a few
that come quickly to mind.

Q- At p. 310 you were asked how you could recall

that a particular event occurred on 1loth June, and
your asnswer was "I recall that, because it was the
day I had lunch with Mr. Cribb, from Bulkships or

T.N.T.". Do you remember that? A. Yes, I do.

Q. Could I ask you what matters were discussed on
loth June between you and Mr. Cribb? (Objected to
by Mr. Deane).

(Mr. Glass was granted leave t0 re-open on
this aspect.)

Q. Who was Mr. Cribb in Bulkships or T.N.T. so far
as you know? A. So far as I know he is general
manager of T.N.T.

Q- What was the subject of discussion at that
lunch between you? Objected to by Messrs. Staff,
Deane and Lockhart; allowed). A. There were
various subjects.
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HIS HONOUR: Q. Mr. Koch, are you confident you
know what Mr. Cribb's position is? A. He is
general nansger of T.N.T. What other position he
holds I am not sure of.

HIS HONOUR: I will not allow the evidence on the
identification given thus far.

MR. GLASS: Q. Mr. Koch, you were asked
questions on p. 315 sabout the "Amanda Miller",
and you offered to produce the loan agreement.
Is that a photocopy of the loan agreement?

A. Yes.

("Amanda Miller" loan sgreement and charter
party tendered and admitted as Ex. MH19)

Q. Do you remember saying at p. 328 and earlier
pages about the cash flow that you might expect
to receive from the "Robert Miller" when she was
in service? A. Yes.

Q- Now, I ask you when is the earliest moment atb
which, on 6th July, 1962 (sic) you expect to have
any cash flowing from the use of the "Robert
Miller". I am sorry, 6th July, 1972. A. Based
on the evidence of our engineers superintendent
and our resident engineers on the ship the
earliest I expected was about August or September
next year.

Q. At p. 329 and earlier you were asked some
questions about your offer to buy Howard Smith
tankers and your knowledge of their condition.
Do you recall that? A. Yes, I do.

Q. Is there any advantage, if you are acquiring
tankers, which locally registered tankers have
over overseas tankers? A. TYes.

Q- What is that advantage? A. Local flag
vessels are protected by the Naigation Act in so
far as - (Objected to by Mr. Deane; allowed).

A. Could you repeat the question, please?

Q. Does the fact that a tanker has an Australian
flag give it any special value if you are buying
a tanker? A. It does if you are going to
operate this tanker on the Australian coast or if
the tanker is operating on the Australian coast.
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Under the Navigation Act Australian flag vessels

have priority on all cargoes available over vessels

flying foreign flags if an Australian vessel is
able to 1lift that cargo.

Q. On p. 333 you were asked questions about the
document Ex.MH4. Do you remember that document?
That is the analysis of financial results?

A. Yes, 1 remember that document.

Q- You were asked if it was meaningful to talk
about proportions between shareholders funds and
assets employed, as that document does, and you
said "Yes, I do". What do you perceive to be the
meaningful value of that document? What is
meaningful, in your opinion, about 1t?

A. As regards shareholders equity?

Q. Yes. A. Weil in my opinion it virtually
shows who owns the company - the shareholders, or
outside financiers or outside lenders.

Q- It was put to you that the 1972 figures were
not based on the actual asset values for 1972.
L. TYes.

Q- What was the position regarding the valiation
of assets in the earlier years? A. Well, there
had been no revaluation of assets taken into the
accounts. It was mainly historical records.

Q- That was the position thereafter? A. Yes.

Q- You were asked at p. 352 about Mitsui as a

business associsate. A. Yes.

Q. What is the nature of the business association
Millers and Mitsui

between Millers and Mitsui? A.
have been assocished since either 1958 or 1959,
when our company expanded intc the export cosal
trade to Japan, and Mitsul were, and still are,

the trading house that we sell our coal through to

Japan.

Q- You were asked at pp. 357 and 358 about the Cooper

report, and do you recall it was put to you that
representatives of your main competitor went off
with a highly confidential document relating to
the affairs of your company which you had never
seen? A. Yes.
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Q. You answered "Yes" to that question. A. Yes.

Q. TYou were asked "Q. And which you still have
never seen?" and you answered "Not the draft copy,
no". Is that right? A. Yes, that is right.

. Have you seen it otherwise than in draft?
Objected to by Mr. Deane; rejected).

Q. Have you ever been in a position to compare
the original with the draft? A. No.

Q- You assented to the proposition that the
information in it was highly confidential, is that 10
right? A, Yes, that is right.

Q- S0 far as what parties were concermed was the
uestion of receipts from the tankers confidential?
Objected to by Mr. Deane; allowed).

MR. GLASS: Q. I will start at the other end. You
recall it was put that the receipts from the
tankers were confidential informastion? A. Yes.

Q. So far as you were concermned, would that
information be confidential so far as Howard Smith

was concerned? A. Well, they knew what our 20
charter rate was anyhow.

Q. With respect to which parties was it confiden-
tial, is it confidential? A. This is the
"Amanda Miller"?

Q- Yes. A. It would be confidential to all
other parties other than the members of the
consortium who are chartering the ship.

Q. And which ones in particular do you have in
mind? A. That it would be confidential to?
Q- Yes. A. Ampol and Shell. 30

Q. And what about ~ can I suggest - trade unions?
A. Trade unions, yes, this is true.

Q. On p. 359 you were asked about Sir Ian Potter
wanting to see a copy of the report. Do you
remember that? Page rather? A. Yes, I

do remember that.
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In the Supreme
Court of New
South Wales
Equity Division

Q. Can you recall the point of time at which he
asked to see it? A. As I recollect, Sir Peter
Abeles appointed Sir Ian Potter as his alternate
director at the meeting of 6th July. It would have

been the following meeting that Sir Ian Potter No. 5
attended and it would have been some time after that. ?
It would be the middle or end of July 1972. Transcript of

Evidence on
Q. What were the conditions that were attached to Trial of Action
his seeing the report? A. The Secretary of the

company wrote to Sir Ian and requested that Sir Defendants
Ian... (Objected to by Mr. Staff) Evidence
1st Defendants
(Short adjournment) Evidence
Leonard Dezan
(Letter addressed to Sir Ian Potter, c/- Koch

Tricontinental called for: not produced) Re—examination

MR. GLASS: Q. It was put to you that you were by IMr. Glass,

trying to entice Howard Smith to make a takeover Q.C.

offer. Do you recall that? A. Yes, I do. 28;h September
‘ 1972

Q. Do you recall that question being put to you (continued)

at p. 361 a third of the way down:
"Q. You were trying to entice them?"

Had there been any discussion on the Miller Board
with respect to attracting take overs from other
people? A. Yes, there had.

Q. When was it? A. To the best of my
recollection, it was the meeting held on lst June.

Q. What do you rzcall was then said? A. As I
recollect, the Chairman made reference that he had
had an enquiry from Ord-B.T. who are merchant
bankers with the view, or they asked questions
concerning the Mi.ler coupany and advised us that
they were considering the possibility of making a
bid for the shareholding in lMillers. Mr. Taylor
said that at that stage he had not encouraged any-
one to make a bid and Sir Peter Abeles said that
in his opinion there was nothing wrong with this
and vhat we should invite or encourage people to
nake a takeover bid. It was suggested that we do
invite others to make a takeover offer.

Q. At p. %62 it was put to you the information
given to Howard Smith was not made available %o
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Ampol. Do you remember that? A. I don't recall

it but if it is in the transcript.

Q. Well, it is there, the seventh question on
that page:

"Q. Of course, this information was not
made available to the other company in a
takeover situation in relation to your
company, namely Ampol, was it?7"
and you answered "No." A. Yes.
Q. Now, did you have any belief as to whether
any information respecting lMillers' affairs was
being received by Ampol? (Objected to by Mr.
Deane; allowed)

Q- According to your belief, was any information
regarding Millers' affairs made available to
Ampol? A. Not directly from the company but it
was my belief that it was possible that Ampol
were in receipt of information regarding the
company's affairs.

Q. Information of what kind? A.
projected profit forecasts.

Cash flows and

Q- In what way was it your belief that this was
possibly going to Ampol?

HIS HONOUR: Mr. Glass, I am allowing you to ask
these questions but it is in anticipation of your
meking it good. I don't know who is going to be
identified now.

MR. GLASS:
on it.

We will be tendering other evidence

WITNESS: This information was given to Lady
Miller's alternate director at the time who was a
Mr. Wilkinson at this stage who is a partner in
the firm of Abbot, Tout, Creer & Wilkinson, 1
think the full name is.

MR, GLASS: Q. And was any information - how was
information regarding the company's financial
position given to Mr. Wilkinson? A. He requested
the information and asked if he could be given

this information.
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Q. And what was your belief as to the conmection,
if any, between him and Ampol? (Objected to by
Mr. Deane)

Q. As to the first leg, Mr. Koch, information
moving from Millers to Mr. Wilkinson, over what
period did it hgppen and to what matters did it
relate?

HIS HONOUR: Perhaps, Jjust in furtherance as I

have over-ruled Mr. Deene's objection, I have
permitted you to ask Mr. Koch this because he has
been criticised himself for making this information
available to Howard Smith. I have allowed you to
ask whether he believed that Ampol had this. He
has said "Yes"; he has identified the source that
he had in mind. Now you are seeking to corroborate
his belief by his belief of other matters as to
which there may or may not be first hand evidence.
I think you have got the fact of his belief and I
think that is as far as it is open to you to go.
MR. GLASS: Very well, I won't go any further.

Q. On p. 368 TI think you were asked sbout the
letter Howard Smith said they were sending to the
Stock Exchange. Do you remember that? A. Yes.

Q- He, Howard Smith, indicated what was in the
letter and it was a complaining letter? A. Yes.

(Letter from Howard Smith to Sydmey Stock
Exchenge dated 4th July, 1972, tendered
without objection and marked Exhibit MH20)

(Three letters between R.W.Miller (Holdings)
and Potter dated 17th July, 1972, 18th July,
1972 end 19tk July, 1972 tendered without
objection and marked Exhibit MH21)

Q. On p. 372

"Q. Which means it appeaed that Howard Smith
would not go ashead with its takeover offer?"

» third question, you were asked:

to which you answered:

"A. No, it did not mean that at all.
did not at all.™"

and this was after the joint announcement? A.

No, it

Yese.
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Qe Now, I ask you what did it sppear to you to
mean? Perhaps I ought to read the earlier
questions.

"Q. Did Mr. Taylor express any view to you
on that? A. We did have the view that
following the joint anmnouncement of Ampol
and Bulkships that it appeared that the
minority shareholders could be locked into
a regrettable situation.

"Qs Which means it sppeared that Howard 10
Smith would not go ahead with its tekeover

offer? A. No, it did not mean that at

all. No, it did not at all."

What did it gppear to you to mean, the joint
announcement? (Objected to by Mr. Deane; allowed)

Qs I will ask the question egain. A. Could I
possibly see a copy of the transcript because I
find it hard. I might have to go back further.
(Witness refers to transcript).

Q. Following the joint announcement, what view 20
did you have as to what sppeared to be the

position whether Howard Smith would go ahead or

not? A. Could you read it egain please.

Q. Yes, after the joint announcement, what was

your view as to whether Howard Smith would or would
not go shead with the take over offer? A. My

view was that I felt it was not certain that they
would not go shead with it because on a previous
question I had enswered that they could still go

shead end be content with 45 per cent but at this 30
stage I realised that it was making it very

difficult for them to go ahead but I was not

convinced that they still would not.

Q. Now, at p. 376 - perhaps I ought to take you
back to p. 376 &and 376 . Do you see the
questions and amswers on pp. and ?

A. Yes.

Q. Then at the top of p. 376 the question is:

"Q. I suggest to you that implicit in what
you said was the further proposition and 40
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then you could go shead with the takeover?"
4. That was one of the reasons that I had
in mind at that time.

"Q. It was the reason? A. It was one of
the reasons.™

I ask you now what were the other reasons which
prompted you to mske that suggestion? A. Could
I just go to the first questiom on the top of p.
Mr. Glass. That doesn't gppear to read
correctly.

Q- Which page? A. 375 . Unless
it read it incorrectly.

The question.

Q. It should read, 1 dare sgy,

"Q. I suggest to you that implicit in
what you said was the further proposition
that o c e "

MR. DEANE: Since it is my question, I suggest it
stiould read "Colon quote and, and then unguote'.

MR. GLASS: That does not identify what the
further proposition is.

HIS HONOUR: It is a tortuous task to reduce this
to grammatical regularity, Mr. Glass. I should
have thought that the "and then" ought to mean
"that", Isn't that so? Mr. Deane?

MR. DEANE: No, your Honour. What I was putting
to him was implicit im it was the further
proposition and when him talking to Howard Smith
he said all those things, the proposition, and
then they could go ahead with the takeover.

MR. GLASS: I really think one could bypass the
obscure question and found upon the clearer
answer.

HIS HONOUR: We will not touch the question, Ir.
Glass, but if you summarise the topic that you
conceive to have been propounded and then put
your question to Mr. Koch, it will be easier.

MRe. GLASS: Q. You recall, lMr. Koch, that on
PP- 376 and 376 you made a suggestion that
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there would be an allotment of 3 m. shares at
#£2.50 followed by a placement of a further 10%
which would raise $#3 m. cash? A. Yes, I do.

Q- The matter was put and you said that going
ahead with a takeover was one of the reasons you
bed in mind in meking that dual proposal?

A. For Howard Smith to go ahead with the
takeover, yes.

Q. And you said that was one of the reasons
which prompted you to giving that dual proposal? 10
A. That is correct.

« 1 ask you what were the other reasons?
Objected to by Mr. Desne; allowed.)

Q. TYou suggested there were other reasons. What
were they? A. Well, there were three reasons

in total for my meski this offer or suggestion
for the acquisition of the Howard Smith taenkers.
The first reason was that I wanted the tankers.

I thought it was in the best interests of the
company to acquire these taenkers. The second 20
reason was that I maintained in the interests of
all shareholdes that the Howard Smith should be
open and indeed not only the bid from Howard Smith
but by the possibility of a bid from any other
company who wished to acquire the shareholding in
Millers and, in doing this, all of the shareholders
in Millers would have been given the opportunity to
accept a higher price for their shares than at

that time appeared to be the situation. And the
third reason was for the 10% placement that it 30
would inject £3 m. into the compeny's funds which
would certainly not be sufficient to overcome our
difficulties but, as I could see it, it was the
maximum that we could obteain. '

Q. Consistently with what? A.
Exchange regulations.

With the Stock
Q. I think I will next take you to p.
same pege, two-thirds of the way down.

"A. Pirst of all I wanted to test Mr.
Howard Smith's reaction first of all." 40

377 » the

Do you see that? A. Yes.
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Q. What was his reaction? A.
and flat refusal.

Q. And I take you to p.
you were asked:

"Q. Of course, insofar as the Bank of N.S.W.
£4.2 m. was concerned how much of thet had
not even been borrowed?"

You said "gl.8 m."? A.

It was a very firm

301 . At the very bottom

That is correct, yes.

Q. I think this may have been covered before butb
was that £1.8 m. on 6th July 1972 a forward
requirement to meet a commitment? A. Yes, it was.

Q. Which commitment? A. The launching payment
which would become due to the Commonwealth at
about November or December this year.

Q. Now, on p.

2%%, five questions from the
bottom, you were e

d:

"Q. Did Mr. Teylor ever tell you whether he
had had a telephone conversation with

Mr. Duncan on either 4th or 5th July?

A. Not to my recollection he did not."

Now, do you wish to mgke any comment on that snswer?
A. Yes, I do, Mr. Glass. I do recollect Mr.Tagylor
telling me that he had had a discussion with

Mr. Duncan at sbout that time. I am not sure what
day it was.

Q- On p.399 it was put to you that the liquidity
prices really began after the death of Sir Roderick
Miller in April 1971 and you said it really
preceded that event. Do you remember that? Do
you remember saying that? A. I remember saying
it. I can't find it here, Mr. Glass.

Q. Halfway down, the answer.

"Ay, As I sgy, Mr. Staff, they disciplined
us before Bir Roderick's death."

A. Yes.

(Four letters dated 9th February 1971, 19th
March 1971, 22nd March 1971 and 24th March
1971, from the Bank of N.S.W. Section added
Yo Ex. MH.1l2.)
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MR. DEANE: Mr. Koch corrected an answer he gave
to my cross-~examination yesterday. I would like %o
ask him some questions about it.

HIS HONOUR: This is on page?

MR. DEANE: Page 393 , five lines from the bottom.
HIS HONOUR: Yes, very well, I will permit you to
re-open that, Mr. Deane.

MR. DEANE: Mr. Koch, the question I am referring

to is the matter of a telephone conversation on

4%h or 5th July between Mr. Taylor and Mr.Duncan? 10
A. That is correct, yes.

Q. What did Mr. Taylor tell you? A. He just told
me that he had spoken to Mr. Duncan. I think it
wasn't even - he did mot speak to me personally on
it face to face. I think he buzzed me on the
intercom and said he had just spoken to Peter
Duncan and that is all that was said.

Q. About what? A.
about anything.

He did not mention anything

Q. What was your understanding? (Objected to by 20

Mr. Glass)

Q. I will re-phrase the question. Was there any
context which gave meaning to your buzzer going and
somebody saying "I have just spoken to Peter
Duncan" and saying nothing else? A. That quite
frequently happens. Mr. Taylor would buzz me on

an average of about 50 times a day.

Q. What I am asking is was there any comtext which
gave, as it were, meaning to Mr. Taylor buzzing you
saying "I have Jjust spoken to Feter Duncan" and 30
saying nothing further? A. He did not say

anything further.

Q- Do you understand my question? A.
understand your question.

Yes, 1

Q. If, for example, before Mr. Taylor rang Ir.

Duncan you and he had been discussing a matter and

it had been said that the views of Duncan on that
matter might be relevant, there would be a context

for the statement "I have Jjust spoken to Peter

Duncan"? A. Yes. 40
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Q. Was there any such context? 4. No. To my
recollection, I had not seen Mr. Taylor prior,
that m orming or that afternoon, whenever 1t was.

Q. So, so far as you were concerned the only
point of Mr. Taylor's communication was to let
you know that he had spoken to Mr. Duncan but not
to give any indication of what he had spoken
about? A. That is correct. That is what he
said.

Q. When was this conversation or this buzzing?
A. I am not sure of the date. The question was
either the 4th or 5th July and it would have been
either 4th or 5th July. I would think 5th July
in the morning.

Q. Can you try and fit it into your narrative
of the discussions between the Howard Smith
representatives and yourself and the Miller
representatives? A. On 5th July?

Q. Well, thereabouts, to the best of your
recollection, does it come in the chronology?
A. To the best of my recollection it would be
on the morning of 5th July.

Q. After the meeting of 4th July? A. Yes.

Q. And before the Board room lunch on 5th July?
A. Yes, in my recollection, yes, it would have
been before that.

Q. Was anything further said about Mr. Taylor's
conversation with Mr. Duncan on 5th July?

A. Not that I recollect. To be honest, I don't
even recollect Mr. Taylor being at the luncheon
on 5th July.

Q. Who placed or arranged the 'phone call to
Mr. Duncan on the morning of 6th July? A. The
morning of the 6th - I wouldn't know.

Q. You did not? A. No, I didn't no.

(Witness retired and excused)
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ARCHIBALD NORMAN TAYIOR
Sworn, examined as under:

MR. GLASS: Q. DMr. Taylor, what is your full name?
A. Archibald Norman Taylor.

Q. Where do you live? A.
East Ryde.

2 Kellaway Street,

Q. When did you first become associated with

Millers? A. In 1954,
Q. What kind of employment had you previously
followed? 10

A. Tmmediately prior to joining?

Q. In your working life just in general terms,
Mr. Taylor? A. I had worked as an assistant in
a retall store at Anthony Horderns in Sydney after
leaving school.

Q. Yes. A. I had been a soldier, I was a soldier

for five years in the A.I.F. After the war I went

back to the retail store for a few montihs and then

I went to Fiji, the Fiji Islands, where 1

assisted to run a cattle station. DLater I worked 20
for His Majesty's Customs as a Grade II Customs
Officer. Then, after that, I joined Pan American World
Airways as a traffic representative at Nadi Airpor®

in Fiji. I returned to Austra’ia in 1950 and

joined British Commonwealth Pacific Airlines and

I flew with that company as a ship's pursar for

12 months. I later became the Airport Base Tmffic
Officer in charge of the Masco% Airport for British
Commonwealth Pacific Airlines. In 1954 when

Qantas took over that airline I went with Qantas 30
for about a week or two and then I joined Miller & :

Company.

Q. In what capacity did you join Millers?

A. There was no job description really. I joined
Millers primarily as a coal salesman but I was also
involved in hotel work, the acquiring of sites and
the general pursuit of tramsferring the licences

of hotels from one site to another and my main Jjob
there was to encourage witnesses to give evidence
to the Licensing Court on the needs or otherwise 40
of the licence. But I gravitated back to coal and
I found out I had a greater love for coal than I
did in the hotel field.



10

20

30

40

441,

Qs The encouragement of witnesses. Well, Mr.
Taylor, what job did you assume in 19587 A. In
1958 I was transferred to Melbourne as sales
manager for R.W. Miller & Company and the other
associated companies that were there including
Road Transport and subsequently I was made
shipping managex and not long after that I was
made Manager for Victoria.

Q. Approximately when would that have been?
A. Early 1959.

Q. How long did you retain the position as
Manager for Victoria gpproximately? A. For
about ten years. It was about 1968 when I
returned to Sydney.

Q. You came back to Sydney to assume what
position? A. I came back to Sydney to assist
Sir Roderick Miller snd we had a lengthy dis-
cussion gbout what title I did have and some
argument and it was eventually resolved by the
late Sir Roderick that I should be entitled
Assistant General Manager when in fact I was more
concerned with Assisting Sir Roderick in most
activities of the company, no specific task,
that 1 felt, Mr. Glass, that the title Assistant
General Manager was rather a misnomer for the
various activities for which I was engaged in.

Q. At that time what positiomns did Sir Roderick
hold? A. He was chairman and managing
director.

Q. And as assistant general manager, were you
concerned with all the company's activities at
that time? A. No, I was not concerned with
all of them. I was given various tasks.
Usually a lot of the misfit Jjobs, The ones that
needed further investigation and sometimes it
could be described as a trouble shooter; it
involved talks with unions, Government officers,
There was no specific task particularly in
regard to administration.

Q. Did you in October 1968 become a director?
A. TYes.

Q. And remain a director since then?
A. Yes, that's correct.
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Q. What re-organisation occurred in April 1971 on
the- death of Sir Roderick Miller? A. A few days
after Sir Roderick died I contacted all of the
directors after consultation with Mr. Anderson who
was the general manager and also a director and we
called a Board meeting and I nominated lMr.Anderson
as chairman and managing director.
position and he re-nominated myself as chairman and
Joint managing director with himself as managing
director.
At about the same time - when I say "on the same
day" Lady Miller was invited to join the Board.
These moves had the complete accord of the other
directors.

Q- For how long did he continue to be a joint
managing director with you? A. Till the end of
last - or January this year; +ill the end of last
year.

Q. And since then you have been the sole managing
director? A. Yes.

Q- And since April 1971 chairmsn of the Board?
A. Yes, that's correct.

Q. Now, when the death of Sir Roderick Miller
occurred did you then apply yourself to the study
of all the affairs of the Miller Group?

A. DPersonally I did not apply ryself to all of
the activities of the Miller Group. It was a
rather enormous task to do that - but I set in
train certain committees, primarily the finance
comnittee, and subsequently the management
committee with - -

Q- Msy I interrupt to ask you this: what did you
find to be the finamcial position of the company
when you took over as chairman? A. I found that
we were in a very tight position of liquidity and
we had - and I was advised by the finance
committee that I had formed almost the day after
being chairman that we had no money to move with.
We were in a very tight position and in a bind.

Q. Who were the members of the finance committee
appointed and when? A. DMr. Koch was chairman,
Mr. Harry Ellis-Jones, the company secretary,

Mr. Frank Murphy, Mr. Walker. I think that
comprised the finance committee.

He declined this

This was ultimately carried by the Board. 10

20

30

40
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Q. Did the Board give general instructions to that
comiiittee as to what it should do? A. No. My
idea in forming the management committee and
particularly the finance committee - their first
task was to f£ind money and it was almost as
briefly as that, to use every endeavour they could
to find money, to get long term loans, and the
idesa of getting the information together - then 1
instructed them to get information together so I
could report to the Board the exact financial
situation that the company was in. This was done
on my own volition before we had actually had a
Board meeting. I had to have some basis and the
only basis I could get this information was from
the senior members of the staff and I was trying
to get them to paint a picture to me so I could
explain to the Board the exact situation of the

company.

Q. Did that finance committee continue to function
from then until July 19727 A. Yes, with the
addition of Mr. Cameron who joined the finance
committee in about June 1971.

Q- By what means were the views of the finance
committee made available to the Board? A. Made
available to the Board through the presentation of
the general manager's report on one hand and also
by some figures prepared by the secretary of the
company showing the monthly figures.

Q. To what extent did you rely upon the information

coming to you from the finance committee and the
general manager and secretary? A. I relied
wholly upon them.

Q. You have said earlier, lMr. Taylor, that one
thing with which the finance committee was charged
was to obtain long term finance, What was the
company's decision with regard to long Term
finance when you took over as chairman? A. To
the best of my belief, the company had no long
term finance. I had been with Sir Roderick Miller
to the Bank of N.S.W. just the week before he had
died when we were negotiating some long term
finance and to the best of my belief and knowledge
we were dependent upon short term moneys only and
on bank overdraft and we were gpplying to extend
the overdraft and also seek long term finance.
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Q. How did it come about that you were without
long term finance and dependant upon short term
finance? A. I don't know the precise details
of how it came about. I do know that at the time
of the "Amanda Miller" fire and subsequently with
the Minsec crash that negotiations that had been
in hand with Chase Manhattan, that negotiations
for long term finance had been withdrawn but I
don't kmnow any other details.

Q- Did Sir Roderick ever express sny Views on 10
that subject to you? A. For many years - well,

for many years during my conversations with him,

he gave me the impression that the secretary and

others were keen to enter into long term finance

and he at that stage was not particularly happy

sbout long term finance. He wanted to rely more

on bank overdraft - this is as he explained it

to me - over a period of many years.

Q. Did he give any reasons for that preference?
A, No, I can't recall him giving any reasons. 20

Q- To what extent did his views prevail in the
management of the Miller Group? A. Sir Roderick
Miller had the say as to the finances of the

company.

Q. Now, do you recall an occasion within a week

or so of the death of Sir Roderick Miller when

you discussed the company's finances with Sir

Peter Abeles? 4. Yes, within a week or so of

Sir Roderick's death, Sir Peter Abeles invited me

to his office and asked me to bring with me a %0
statement as to the company's exact or precise
financial situation. As I did not have ready

access to this, I asked Mr. Murphy and llr. Harry
Ellis~Jones to get some figures together...

Q. Now, what are their positioms in the company?
A. Mr. Harry Ellis~Jones is the company secretary
and Mr. Murphy is my executive assistant.

Q. Yes. A. And some figures were...

Mit. GLASS: It has been brought to my attention,

your Honour, that Sir Peter Abeles is in Court. 40
I would propose to comment on that if he chooses

to remain.
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HIS HONOUR: Mr. Lockhart, it is a matter for you.
Your client is entitled to remain here.

MR. GLASS: Q. Who accompanied you to see Sir Peter
Abeles? A. Mr. Ellis-Jones and Mr. Murphy.

Q. What was said? A. Sir Peter Abeles studied
the figures very quickly and came to the
conclusions..

Q. Ferhaps you had better just tell us what he
said, Mr. Taylor? A. I can't recall the exact
words.

Q- Not the exact words but the sens®? A. He
commented that the company could not go shead with
the construction of the "Robert Miller", the tanker
the "Robert Miller" as we did not have the money
available to do so nor did we have any loans
available vhereby we could raise the money and 1
told him - I remember what I said at the time. I
said "Well, I can't see how we can get out of it.
We are irrevocably committed to the Commonwealth
Government to go shead with the construction."

Q. What did he suggest should be done? 4. I
can't recall at that meeting that he suggested
that we should do anything.

Q. About the "Robert Miller" for example?
A. He did not make any suggestions. To my
knowledge he did not. I can't recall if he did.

Q. Do you recall something happening with
respect to Lady Miller round about 1l4th January
19727 A. Yes.

Q. How did you first learn what was happening?

A. I had received a 'phone call in that afternoon
from either Lady Miller or her solicitor, Mr.
Wilkinson, to attead a meeting of Romanda which
was a private family company and substantial. share-
holders in R.W. Miller (Holdings) Limited, to
attend a meeting at the offices of Abbot, Tout,
Creer & Wilkinson. They asked me to come up at
apout 5 or 5.30 p.m. I forg<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>