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Would you like to look at the letter? A, I

would like to look at the letter. (Ex. T%
handed to witness) I think there primary reason
for this proposal was that it would enable
Howard Smith to proceed with their proposed
takeover offer to shareholders at £2.50 pe
share. :

Now, what I wish to put to you - take your
time with this ~ you would agree with me,
would you not, that this is not a letter

from Howard Smith saying "We want an allotment
for these reasons,"? It is a letter from
Howard Smith to Millers saying "llake us an
allotment for these reasons which should be
attractive to you"? A. Yes.

You follow the difference, don't you?
A, Yes.

And you would agree that it is a letter

saying "These are the reasons which should

lead you (Millers) to make the allotment to us™?
&, Yes.

"And the primary reason is that it will enable,
or it will have the result that your share~
holders will have the opportunity of accepting
the Howard Saith offer®, (Objected to by Messrs.
Hughes and Glass; rejected.)

Mr, Anderson, you heard this letter read at
the meeting of 6th July? A. Yes.

And it was a letter that you listened to with
great care? A, I did, yes.

And, looking'at it again, no doubt it has
refreshed your recollection as to what you
heard at the meeting of 6th July? A. Yes.

How, would you agree with me that when you
heard this letter read your understanding of
it was this: "Howard Smith are proposing to
us that we allot shares to them™. That was
your understanding of it, when you heard the
letter read? A. Yes.
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"And they are proposing to us that the main
reason which should lead us to allot shares To
them is to keep open the Howard Smith offer
for the benefit of our shareholders,

(Objected to by Mr. Glass; allowed, ) That

is right, isn't it? Would you just repeat the
question as it was last put?

As you heard the letter read, your reaction

to it was "And they are proposing that we allot
shares to them for the reason that if we do
allot shares to them it will keep the Howard
Smith offer open for the benefit of our
shareholders™? A. Howard Smith made the proviso
that they would not proceed with their take-
over offer if this allotment were not made.
That would in effect have the effect of keeving
open the Howard Smith offer.

But you see, what I am asking you is =~ you nave
t0ld his Honour that you heard the letter
read? A, Yes,

And that you listened to it with care. That
is right, isn't it? A. Yes, that is right,

And you have now refreshed your mémory by
reading the letter? A. Yes.

Now, what I am suggesting to you is that when
you heard the letter read you thought in your
mind first "Howard Smith are asking us to allot
4% m, shares at $2.30 a share”? A, Yes.

You thought that, did you not? A. Yes.

And you also thought "And the reason that they
are putting forward as to why we, Millers,
should allot these shares is that it will give
the shareholders of Millers a chance to accept
the Howard Smith Offer"? A. Yes., All the
shareholders.

"It will give all the shareholders in Millers
a chance to accept the Howard Smith offer of
Z2.50"? A, Yes,

And of course, when you heard that read, you
thought that was a very fair approach, did you?
A, Yes, I did.
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1054.

And you agreed with it? A. I agreedwith it, yes.
What I could see, 0of course, was the infusion
of 10 m.~o0dd capital.

Lesy—-i-enpeebed~rFou-to—-say—~bhaty~Her~ARdersens
(Objected to by Mr. Glass; by direction
struck out as indicated.)

But you see, lMr. Anderson, if we can go back,
I put it to you that Howard Smith were
preposing that Millers should act for a
particular reason, and you agreed, I think?
A, T &id agree.

And I »ut to you that that reason was that
the allotment of shares would keep open the
Howard Smith offer for the sharesholders of
Millers? A. Yes.

And I put to you -~ I think in quite specific
terms = that that reason - have you any
difficulty in understanding what I mean by
"that reason'"? A. No.

That that reason appealed to you as an attrac-
tive one? A. I did not give that much
consideration to the attractiveness of that
reason.

You see, 1is your understanding now that if
the Board of Millers had alloted shares for
the purpose of cutting down the vproportionate
shareholding of Ampol and Bulkships so that
the Howard Smith offer could be kept open,
that that would be a bad purpose? (Objected
to by Messrs. Glass and Hughes.)

That that would be an impermissible purpose?
A, No.

I beg your pardon? A. No, I do not agree
with that,

If that was the sole purpose? A. I don't
kl'l OW,

I will rephrase the question, Mr, Anderson,
on your understanding of the powers of
directors would it be permissible or
impermissible for directors to gllot shares
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for a purpose other than providing finance
for the company? A. The main thing is that
directors, in issuing shares, should consider
the interests of all shareholders.

I will ask the question agsin. On your
understanding of the matter would it be
permissible for directors to allot shares 1if
the moneys raised by the allotment were not
needed by the company? (Objected to hy Mr.
Hughes; allowed.§ 10
Mr. Anderson, on your understanding of the powers

of directors would it be permissible for

directors to allot shares in return for allotment
moneys in circumstances where the company did

not need the moneys raised by the allotment?

A. T have not considered that. You are asking

me to consider it now? Off the cuff?

Yes, (Objected to by Mr. Glass.)

Mr, Anderson, you would agree with me, would

you not, that at this meeting there were, as 20
it were, two main heads of discussion as to
justification of this allotment? A. Two heads?

S0 far as I am concerned -

No, Mr. Anderson., Would you please only answer
my gquestion? You would agree with me that at
this meeting -~ I am not saying what you

though, but there were two main matters
discussed in terms of justification for the
allotment? A. Yes,

Or two grounds = quite distinet ~ discussed? 30
A, Yes,

The first ground was the ground suggested by
the Howard Saith letter (Objected to.)

The first was what you understood the Howard
Smith letter as suggesting as the ground for
the allotment? A. Yes.

The first was what you tell us was your

understanding of the grounds suggested by
Howard Smith? A, Yes., That is set out in their

letter.
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And there was discussion of that? A. There was

discussion of that, yes.

And there was discussion in which it was
gaid "This is in the infterests of all
shareholders including Ampol and Bulkships,
because Ampol and Bulkships can accent the
gffer of p2.50." You remember that being
said, don't you? A, I don't know whether it
was quite precisely in those terms.

It may not have been precisely in those
terms, but to that effect? A, To that effect,

yes.

And there was a considerable amount of
discussion to that effect? A. Yes.

And the second ground of the allotment

which was suggested was "The short-term
borrowing of Millers is 210 m.-plus, and this
will raise %10 m,.-plus"? A. Yes.

Indeed, it would be true to say, would it
not, that in terms of Hr. Xoch's report all
that was put was “There are short-term
borrowings of 10 m.-plus. These are soie
details of them, This is how they arose,
and the allotment will raise Z10 m.-plus"?
A, That is right.

Will you agree with me that when you heard
Mr. Xoch make his statement your reaction was
that "This is inconsistent with the picture

- that has been presented to us in the May

O

report®? A. To,

Would you agree with me that you thought "But
that just does not tie in with the picture that
was presented by the Part C statement which
every one of these other directors prepared™?
A. No.

Had you seen your company's reports to the Stock

Exchange at the times they were made? A. Yes,

Would you agree with me that you thought “If

this is true, we have been concealing something

from the Stock Bxchange"? A. o,
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"And from the public”? A. No.

TAnd from our shareholders®? A. No.

None of these things occured to you? A, No.

Did it occur to you that insofar as his comments
on the Hambros laon were concerned that they
just did not add up with what you had been

told before? A. At this particular meeting I

did not teke those previous reports into
consgideration. I was only concerned with what
was taking place at the meeting on 6th July.

S0 that when you gave evidence this morning
that in terms of your financial assessment of
the affairs of Millers you relied on management
reports, that was not applicable to the meeting
of 6th July? A. There was no management report
submitted at the meeting of 6th July, I

don't think.

Mr. Anderson, did you ask Mr. Xoch a question?
A. No, not that I recall.

Did you ask anybody a question? A, I don't
recall asking anybody any questions at all,

Did you ask for further information? A. No,
I don't recall having done so.

Did you seek elucidation of anything that was
said? A. Not to my recollection, no.

Did it occur to you that a 1ot of the inforna—
tion that would be relevant to the financial
side of the allotment was simply not before
the Board? A, I had no ideas on that at all.

You have told his Honour that as at present

you could not estimate the cash flow of Millers
for the present financial year - A. That is
right.

- to the nearest 2 m.? A. Yes.

Now, was that the situation as at 6th July?
A. Yes, it would have been.
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Well, didn't it occur to you to say "I can't
estimate the cash flow to the nearest g2 m.
Can't we have some information on it?"?

A, It did not occur to me to raise that matter
of cash flow at the meeting.

Of course, when one is dealing with the
repayment of short-term borrowings, cash
flow is a relevant matter? A. Yes.

It ¢id not occur to you? A. No, it did not,.

Did it occur to you to make any calculations
as to the cost, as against the old share-
holders, of borrowing this amount of money as
against raising it by issuing shares? A. I
considered that the issue of 4% u. shares to
Howard Smith - %1 shares - I considered that
the company could continue to pay 8% as they
had done in the previous year. On short-term
borrowings, the interest rate was high, and -

How high? A, I understand, or I beliesve at the
time that it was about 9% average. It varied
from time to time. And, although I did
consider the aspect of the interest paid on
these loans would be tax deductible so far

as the company was concerned, it would be a
saving of money to gain this additional
capital and pay a dividend, not on £10,3 u.,
but on F4% m.,

You were in Court during a large part of ay
cross—exaninasion of some previous witnesses?
A, No, not a large part. Only occasionally,
And I was told by my legal advisers that I
should leave the Court,

You were in Court while I was asking Mr.
Cameron some questions were you not? A. No.

Yere you in Court when I was asking any
witness about the comparison between the
cost of interest and the cost of dividends?
A, No.

Not at 811? A, Mot at all,

Did you communiate these thoughts you had at
the meeting to any other directors? A. Mo,
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You see, a meaningful calculation ian Terms of
comparative costs vis a vis the remaining
shareholders would have to take into account
anticipated profits? A. Yes.

Because the holders of these shares would
receive one-third of all the dividends which
the company might pay? A. Approximately,
yes,

And they would also indirectly be entitled to
share as to one=third in all the undistributed
profits of the company? A. Yes.

Did you take that into account in your
calculations? A, Yes,

I suggest to you that there is no way in

which a calculation in terms of the existing
shareholders comparing the cost of paying inte-
rest and the cost of issuing these shares, if
it takes into account the relevant factors,
including the projected profits, can lead to a
result other than the existing shareholders are
in effect suffering twice the detriment they
would by allotment of shares as compared with
payment of interest. Would you disagree with
that? A. Yes, I can't agree with that.

What were the projected profits of Millers?

A, At that time I don't know that it was
reported. I don't know whether it was reported
at that time what the anticipated profits would
be for the year ended 30th June 1972. I don't
know whether they were reported at that meeting,
or whether it was at a subsequent meeting.

I suggest to you as at 6th July 1972 you had
had mede available to you the projected profits
of Millers for the year 1972, for the year 1973
and for the year 19747 A. At the meeting on

6th July?

Prior to that meeting? A. It was not available
'tO me .

Did you ever see the Cooper report? A. No.

You knew it existed, did you? A, I knew that a
report had been authorised to be prepared.
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Q. But you see, lr, Anderson, would not you
agree with me that you could not make any
meaningful calculation as to the cost, as
against the existing shareholders, of paying
interest on borrowed moneys in the vicinity of
#10 m. and of allotting shares to raise g10 m.
unless you had information relating to the
projected profits? A. No, I don't agree with
that.

0. Because one-third of these profits, was, for
practical purposes, going to go, either
directly or indirectly, to whoever received
the allotment of shares? A, That is right.

Q. Part by way of dividend, and the rest,
indirectly, by way of undistributed profits?
A. If there were any undistributed profits.
There may not have been.,

Q. Which means, of course, that before you could
nake any meaningful calculation you would need
to know what the projected profits were? A, No,
I don't consider that would be relevant at the
time of the Board meeting on 6th July.

(Further hearing adjourned to Tuesday,
10th October, 1972.)

HIS HONOUR: Are there any matters in the
transcript gentlemen?

MR, DEANE: At p.1016 the third question, the
word "problems” should read "promise®.

HIS HONOUR: Yes,

MR. DEANE: A4t p.1032 the third last question,
in the third line, "board" should read "law",

HIS HONOUR: Yes.

MR DEANE: At 1032 the third question - the last
line of the question - the word "since should
aprear between the words '""bad things" and
"then'.
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1061,

HIS HONOUR: Yes. The end of the answer should
read "... ... and the bad things since then
to enable you to consider the offer®.

MR, DEANE: P,1039 this could be an error of
mine, in view of the fact that I often say
numbers incorrectly = the "2,500,000" in the
fourth question from the bottom should read
"250,000", and the same in the following
question. The "2.5" should be ".25".

HIS HONOUR: Yes. 10

In the next question the word "the
It should be

MR, DEANE:
before "figure® should be "a',
"as far as a figure ...".

Finally in the last guestion ~ and I may have
said it, it ought to be "... ... those loans
were the subject of formal documentation®
instead of "those loans were subject to formal
documentation.™

KENNETH BARTON ANDERSON
On former oath: 20

HIS HONOUR: Hr. Anderson, you are still on your
former oath to tell the truth.

WITNESS: Yes, I understand that, Your Honour.

R. DEANE: Q. Mr. Anderson, how long has lr.

Duncan been a director of Millers? A. I would
say he was appointed in 1969,

Q. Well, was he a director when you joined the
board? A. No.

Q. i/as he appointed within 12 months of your
joining? A. Yes. 30

Q. (Exhibit MH13 handed to witness). Mr.Anderson,
would you turn to the May management report,
which is one I asked you some guestions about
on Thursday? A. Yes.

Q. Have you got that? A. Yes.
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Now, you told His Hgnour on Thursday that you
relied on what you read in the management
reports for your information as to the finan-
cial affairs of Millers? A. Yes, that is
right,

And indeed, these were far and away the main
sources of information you had as to the
financial affairs of Millers? A, Yes.

And you accepted what was in them without
guestion? A. Yes,

Well now, this lMay management report was
available at the meeting of the board on 1lst
June, 1972. Do you remeber that? A, No, I
can't say that I do remeber that, lMr. Deane.
The May report of 19727 It could have been.

Would you look at the minutes of the meeting
of 1st June 19727 A. Yes.

Have you those minutes? A. I just can't
locate them at the moment. Yes, I have
those minutes now,

Will you look at p.3 of those minutes?
A.. YeSo ’

Do you see opposite "General Manager's
managenent report® an entry? A. Yes.

Which indicates that the General Manager's
management rencrt for May was considered by
the Board? A. Yes.,

"And the following matters were discussed"?
A, Yes
ik <

Tou were at that meeting? A. Yes, I was at
that meeting.

And you would agree with me now that the
management report was discussed at the
director's meeting of lst June? A. Yes.

Do you see under that an entry "long tera
finance"? A. Yes.
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Where Mr. Koch reported "It was reasonably
expected ..o ... €ight hotels"? A. Yes.

That was a reference to something in the May
management report, wasn't it? A, Yes.

Because he then said "It had been originally
anticipated ... ..." A, Yes,

Was not what he was saying there that the

amount available, or "it is reasonably expected -

that long term finance for F3-million, and not
#2%-million would be available from the
Commonwealth Supersnnuation Fund"? A. Yes, it
was anticipated that that would be so.

Well now, you can go back to the May management
report, You would agree with me would you not,
that this May management report was the last
information you had as to the financial affairs
of Millers before you went to Queensland?

A. Yes, that is right.

And when did you return from Queensland?
A. Either 29th or 30th June.

Well now, you told us of a conversation you
had with Mr. Taylor about the joint announce-
ment? A, Yes,

And of a conversation you had with Mr. Taylor
as to a proposal to allot 3-million shares at
#2 per share? A. Yes.

Apart from those conversations with Mr. Taylor
what conversations did you have with any of

the directors of Millers or any of the employees
of Millers between your return from Queensland
and the commencement of the meeting of 6th
July? A. I had no other conversations.

So that at the commencement of the meeting of
€th July the latest financial information you
had was as in the May management report
presented at the meeting of 1lst June. A. That
would be so.

As corrected at the meeting of 1lst June, to
correct the finance which was reasonably
expected would be available from the

10
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Commonwealth Superannuation Fund from
¥oi-million to g3-million? A, Yes.

And of course, you have agreed with me that
you accepted what was in the Mey management
report without question? A. That is right.

Of course, looking at the May management
report - and I think you have already agreed
with this, but correct me if I am wrong -

is it not the fact that it states first that

a telex had been received from Hambros
advising that the long term finance was agreed
to? A. Yes,

Ad of course, the May report makes it clear
that the money to come from the Bank of New
South Wales was bridging finance? A. Yes.

Which was to be repaid from that long term
finance? A. Yes.

And of course, you had been told that the long

term finance from the Commonwealth Superannuation

Fund was reasonably expected? A. 'las
reasonably expected, yes, at that time.

At the beginning of the meeting on 6th July,
you had heard nothing to the contrary? A. You
said "prior to the meeting"?

T said "At the commencement of the meeting"?
A. At the commencement of the meeting.

You had heard nothing to the contrary? A. No,
not at the commencement of the meeting.

And of course, the Tricontinental moneys at
least to the extent of g3-million which were
referred to at the meeting of 6th July

were, as it were, in substitution for that
long term finance which was reasonably
expected from the Commonwealth Superannuation
Pund? A. I don't recall that, Mr. Deane.

Well, didn't you agree with me on Thursday,
on the facts as you knew them, that that was
a reasonable assumption? A. Yes, I probably
did.
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Q. What I want to ask you, Mr, Anderson, is
this. As at the time you read the May
management report, and forgetting all about
what you were told at the neeting of 6th July,
what was your belief as to the short term
borrowings of Millers? I will withdraw that.
question, and reframe it. What I want to ask
you is this: Forgetting what you were told
at the meeting of 6th July, would you give to
His Honour particulars of what lenders there 10
were of moneys to Millers on a short term
basis, and what was the amount that each of
them had lent? (Objected to by Mr. Rogers;
allowed.)

MR. DEANE: Q. IMr. Anderson, what I want to do -
I want you to put yourself back in the situa-
tion in which you were at 1lst June, when you
got the May management report, and when you gob
Mr. Koch's correction at the meeting? A. Yes.

Q. Do you understand that? A, Yes. 20

Q. I want you to forget anything that Mr, Koch told
you subsequently at the meeting of 6th July.
I am just interested in your knowledge as at
lst June. Do you understand that? A. Yes.

Q. Now, what I want you to do is to tell His
Honour what was your belief as at lst June,
1972 as to the identity of companies or people
who had lent money on short term to Millers and
as to the amount which Millers owed each of
them in respect of their short term borrowings? 30

A. To the best of my recollection it would have
been Tricontinental.

O
-

In how much? A. F43-million. - F4.75-million.

Q. But Z3-million of the F4-point-whatever million
which as at 6th July was owing to Tricontinental
was not even owing as at 1lst June., That is
S0, isn't it? A, I cannot say that I can answer
that, Mr. Deane.

Q. You see, don't you agree with me that F3~
million of that money was in substitution for 40
the long term finance from the Commonwealth
Superannuation Fund? A, I cannot say with
certainty, I can't say that for certain.
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Well, do you seriously suggest to His Honour
that as at lst June, you believed that a sunm
in excess of Z4-million was owing to
Tricontinental by way of short term borrowings?
A, That is as I recall it.

On what basis did you have that belief?
A, I can't answer that. I don't remember.

Well now, Hr. Anderson, Would you agree with
me that on the assumption that g3-million of
the Tricontinental moneys were not owing to
Tricontinental as at lst June, it is
extremely unlikely that as at lst June, 1972
you would have had the belief that an amount
in excess of F4~million was owing to
Tricontinental? A. I can't remember that.

Vlell you see, there is nothing anywhere in these
management reports up until lst June that
suggests anything like that figure was owing
to Tricontinental. Would you accept that?

A. I will accept that, yes.

Well now, there is nothing anywhere in any of
the financial documents which have been placed
before the Court which suggests that as at 1st
June anything like g4-million was owing to
Tricontinental in respect of short term
borrowings., Would you accept that? A. Yes,

I will accept that, lMir. Deane.

And you are the first person to have raised the
possibility of such an amount being owing by
Millers to Tricontinental on a short term
basis. Would you accept that? {(Objected to

by Mr. Glass; ouestion withdrawn).

Iir. Anderson, on the basis that there is
nothing at all in the management reports

that suggests that anything like F4-million

was owing to Tricontinental in respect of

short term borrowings as at lst June, would

you agree with me that it is extremely unlikely
that as at 1lst June you believed that in

excess of Z4-million was owing to Tricontinental

on short term borrowings? A, Yes, I will
agree with that.
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Well now, apart from Tricontinental, and
ignoring what was said at the 6th July
meeting, as at lst June, what was your view or
belief as to the identify of any other persons
or company to whom Millers owed money on a
short term basis. A. The Bank of New South
Wales. There were others, but I can't recall
them,

The Bank of New South Wales you have agreed
with me was in respect of bridging finance? 19
A, Yes, that is right.

And that was to be discharged from the
proceeds of the Hambros loan? A. That was to
be discharged by 30th June, 1973, but I can't
say for certain where it was to come from,

Well, would you look again 2% the lay report?
A, Yes.

Would you read it, and, in varticular, the
gsecond and third paragraphs from the bottom?
A, Yes, 20

Would you agree with me that it is quite clear
that, as set out in the May report, the moneys
to be borrowed from the Bank of New South Wales
were to be repaid from tThe proceeds of the
Hambros loan? A. The Hambros loan when it
became available in connection with the
"Robert Hiller".

Yes, A. Yes.

And ag at May you had been told that had been

agreed to? A, Yes. Not to the full amount we 30
requested, g£4.2-million.,

I suggest, Mr. Anderson that the amount of the
Hambros loan was ZA7.4-million? A. That was
the consortium of banks.

When T refer to the Hambros loan can you under—
stand it is referring to the loan by the
Consortium? A. In this context, yes,

You see, up at the top of the report, you see
that the amount is set out as F7.4-million?
Ao Yesc '4'0
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Now, apart from Tricontinental and the Bank of
New South Wales, and again ignoring what you were
told on 6th July, what was your belief as at

lst June as to the identity of any other

person or company to whom Millers owed money on
a. short term basis? A. No, I can't recall who
they would have been.

You did not knmow of the existence of any, did
you? A. I must have lmown that there were some,
but who they were = I don't know the particular
identity.

You say you must have known there were some.
As at 1lst June what did you know as to other
short term borrowings? A, Well, it was to

make up the difference between Tricontinental
and the Bank of New South Yigles and the
#7.4=-million. No, that is not correct. I
did know from various reports during the year
that there were short term borrowings and bills
were being rolled over from time to time, but
it was never certain that any of them would
be renewed,

Mr, Anderson, what bills are you talking about?
A. Short term finance.

The Tricontinental loan before the F3-million?
A. Yes.

Well, that was roughly gl-million, wasn't
it? A, I don't know,.

Well then, take yowr tiime. What other informa-
tion did you have as at lst June as to the
existence of any long term borrowings by
Millers from other than the Bank of New South
Wales and Tricontinental? I am sorry, what
information did you have as at lst June as to
the existence of any short term borrowings by
Millers from sources other than the Bank of
New South Wales and Tricontinental? A, I

had no precise information.

No precise information? You had no informa-
tion at all, did you? A. No, 1not =—-— (answer
interrupteds.
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And you had no belief that Millers owed

money - again as at lst June, as distinct

from 6th July - you had no belief that Millers
owed money on a short term basis to any

lender other than Tricontinental and the Bank
of New South Wales? A. I did believe that they
owed money,

How much? A. I could not say how much.

You can't suggest how much? A, I would say
Fe-million approximately.

As at 1lst June, your belief was that it was
reasonably expected that F3-million of long
term finance would be coming from the Common-
waalth Superannuation Fund? A. At that time,
yes.,

Which means that g3-million of the F4-milliom
odd which was owing to Triconbtinental as at
6th July was not in your contemplation as ab
lst June? A. That is right.

As at 1lst June you believed that the moneys
owing or the moneys which would be owing to

the Bank of New South Wales as bridging finance
would be repaid from the Hambros loasn on the
"Robert Miller"? A. Yes.

Which, as at 1lst June, you believed had been
agreed? A. I understood so - that it had been
agreed.

You had been told so? A. Yes, that is right.

And you have said that you had a belief that
F2~-million was owing to unspecified entities
as short term borrowing? A. Yes,

Yhich means, doesn't it, Mr. Anderson, that
insofar as short term borrowing were concerned,
and ignoring borrowings the repayment of which
had been covered, as at lst June your belief
was that the only short term borrowings of
Millers were an amount of Fl-million odd owing
to Tricontinental and an amount of F2-million
owing to entities which you cannot specify?

A. T have no recollecti on of the amount of
$l-million owing to Tricontinental.
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You don't recall what you believed wasg owing
to Tricontinental? A. No.

S0 that as at 1lst June your belief was that
there was an unspecified amount owing to
Tricontinental and approximately g2-million
owing to entities which you cannot specify?
A, Yes., I also understand that the bank of
New South Wales overdraft - I regard that as
short tern.

How much was that overdraft as at lst June?
A, I don't know. It varies from time to time
very considerably.

50 that you have no idea? A. No, I have no
idea.

Yhen you were asked atbt p.1l007 in chief what
happed at the meeting of 6th July - what you
were asked there was this. Before I come to
that, there is another question, lMr,., Anderson.
Nothing occurred between lst June and the time
when Mr. Koch commenced to talk about finance
at the meeting of 6th July which caused you

to alter your helief? A. No.

Now, you see, you were asked: Q. Vhat was
your state of mind with regard to Mr. Koch's
recommendation? A. Well, I thoroughly
concurred with his recommendation because I
had previously formed my own conclusion and
he confirmed iy conclusions." You were then
asked "Q. What was the conclusion on your
part which ke confirmed? A. That we badly
needed over F1l0-million to meet these loans
falling due." Do you see that? A. Yes,

Do you wish to withdraw that evidence?
A, No.

You see, what you are saying there is that
before Mr, Koch gave the details of the short
term borrowings (Objected to by Mr. Glass;
question withdrawn).

Mr, Anderson, you see, you say "We badly
needed over 10-million to meet these loans
falling due.”" A. Yes,
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And that was the conclusion which you had
reached? A. Yes,

And which Mr, Koch confirmed? A. Yes,
By giving details of them? A. Yes.,

{Which means, doesn't it, that what you were
saying there was that you had reached that
conclusion before Mr. Koch started to speak?
A, Yes, that is so.

Now, you have told his Honour that your only
knowledge before Mr. Koch commenced to speak in 10
relation to short term borrowings was in

respect of an unspecified sum owing to
Tricontinental and a suggested F2-million owing

to unspecified persons and the bank overdraft

in an amount of which you are ignorant? A. Yes

Now, on whalt conceivable basis could you have
formed the conclusion prior to Mr. Koch speaking
that you badly needed over FlO0-million to

meet the loans which Mr. Koch had listed?

A. I formed these conclusions from my 20
recollection of the financial reports which

had been made in the management reports since

June, 1971.

But you see, Mr. Anderson, you said "“these
loans falling due". Do you see that? A. Yes.

And "these loans" meant the loans that Mr. Koch

had listed and to which you had referred above?
A. Yes,

Which you knew nothing about? A. At that -
(answer interrupted). 30

Until he listed them you knew nothing about
them? A. Yes, I must have had some knowledge of
these short term borrowings.

But you did not know about the extra @3-million
from Tricontinental®? A. No,

You did not kmow that the superannuation fund
money had not come through on a long term basis?
A. Yes, I knew that.
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how I knew, Bubt I feel gquite sure that I did
know that the superannuation fund loan had not
come through.

But you told His Honour that you had not
discussed these matters with anybody since lst
June you told His Honour that earlier?

A, Yes.

You would agree with me, would you not, that,
putting yourself back to the position that
existed before Mr. Xoch started talking, you
did not know that the superannuvation fund
loan had not come through? A. Without
referring back to the management reports
prior to May, going back a while -~ Decenber,
Januvary, February - they may have been
referred to in that. I don't remember.

(Exhibit MHL3* handed to witness). MNr.
Anderson, you have there all the management
reports for the 12 months before 6th July?
A. Yes.

See if there is anything you want to refer
to. IMr. Anderson, tske your time by all
means, but I think you will find that there
is nothing in the management reports other
than what I referred you to in the May

report which contains any suggestion that the
Commonwealth Superannuation moneys had not
become available? A. Well, I will accept
that, Mr. Deane,

Now, on that basis would not you agree with
me that as at the commencement of lMr. Koch's
remarks you were not aware that the Cowmon-
wealth Superannuation fund moneys had not
become available? A. Well, if it is not
referred to in the management reports I would
agree with you,

Well now, would you inform His Honour on what
bagis, before lr. Xoch began speaking, had
you formed the conclusion that you badly
needed over Fl0-million to meet short term
comnitments oxr short term loans? A. ¥Would you
mind repeating that, Mr, Deane?
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Would you inform His Hgnour on what basis

had you, before !Mr. Koch commenced to talk

at the meeting, formed the view that Millers
badly needed over FlO-million to meet their
short term borrowings? A. Only on the basis
that that had been my understanding even before
the management reports were submitted to the
meeting, That had been my opinion for some
time, and the basis was on my knowledge of the
company's affairs whilst I was still employed 10
by the company.

You mean back in January, 1972? A. Before
that, yes.

Before January, 19727 A. Yes,

But you knew that the finance committee had
been working out -the resolution of these
short term problems? A. Not at the time I am
talking about,

I am talking Mr. Anderson, about 6th July, 1972,
imnediately before Mr. Xoch started talking 20
about finance. Have you any difficulty with

that? A. No.

Now, what I am asking you is on what basis do
you tell His Honour that you had formed the
view as at that time that Millers badly needed
over $l0-million 4o meet short term borrowings?

A, T cannot recall the basis on which I formed
that opinion.

You see, I suggest to you that you cannot

suggest any conceivable basis to His Hgnour on 30
which you could have formed that opinion?

A, T would not agree with that.

You would not agree with that? A. No, I would
not.

Well, will you suggest a conceivable basis®
A. The only thingI can say is that I held
that opinion for several years.

What opinion? A. The opinion that we required
large sums to offset the short term borrowings.
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But you had had the lay report, Mr. Anderson,
which had gone into the short term borrowing
position, had you not? A, Yes, Mr. Deane.

I don't want to take you to it in detail, but
I took you on Thursday through the

September and Novemnber reports. Do you
remember then? A, Yes, I do remember theimn.

Do you remember the November report where
there was a statement that the finance
committee was setting out to form a programume
to solve problems in relation to finance, or
something to that effect? A, I just can't
recall that, Mr. Deane.

Well, you said to me that you did not agree
with the proposition that you could not put
to His Honour any conceivable basis on which
you could have formed the view that Millers
needed in excess of F1O0-million to discharge
their short term borrowings as at the time
immediately before Mr. Koch began his
statement. Now you have told us that you can
put a conceivable basis, is that so? A. If

that is what the transcript says, it would been

what I said,

Do I understand you correctly, that the only

conceivable basis you
had been your view going back for two years?

A, Yes,

Without any knowledge as to what the short term
borrowings were other than what you have given

in evidence this morming? A. Yes.

And of course, I presume you still adhere 1
what you said -~ that the main source of your
information was the management reports?

You still adhere to that, I presume? A, Yes,
presented since June, 1971.

And that you accepted without question what
was in those reports? A, Yes.

Did you, before Mr. Koch commenced his comments,

believe that Miller's liquidy position was
critical? A, Yes.

can express is that this
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By reason of short term borrowings? A. Short
term borrowings, yes,

And it is on the basis again of what you said
that you believed at 6th July, before Mr. Koch
made his comments, that Millers financial
position was critical by reason of short tern
borrowings? A. Yes,

Yes, I considered it

Critical? A. Critical?

SO.

And the only short <term borrowings that you had 10
knowledge of - and I put it to you again - were

an amount of Fl-million odd owing to

Tricontinental, g2-million which you think was
owing to entities +that you cannot specify,

and the Bank of New South Wales overdraft in

a sum completely unknown to you? A. I think

the bank overdraft reached the position of
B4-million,

When? A. Well, it can fluctuate from time to
time. It goes up and down. Sometimes it 20
exceeds it.

As at 6th July what was the bank overdraft?
A, T don't know precisely.
To the nearest gl-million? Can you swear it?
A, No.

(Transeript for 5th October handed to witness).
Will you look at the transcript at p.1005
Mr. Anderson? A. Yes,

You see in the middle of the page you were
asked some questions about a telephone conver- 30
sation with Mr. Taylor? A. Yes,

Now first of all, are you clear in your mind
that you did not have a telephone conversation
with Mr. Taylor on the afternoon of 4th July?
L. Quite clear.

No doubt at all? A. No doubt at all im my mind.
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The conversation that you recount as having
taken place on 5th July, = you say that Mr.
Taylor said that Howard Smith proposed that
Millers should issue 3-million shares at

$2 a share? A. Yes.

now, Mr, Taylor presented that to you, did
he, as, as it were, an existing proposal?
A. As an existing proposal verbally, yes.

In other words, as something which Howard
Smith had proposed and which Millers had done
nothing at all to reject? A. No, they had not
done anything at all to reject it. It was the
subject of some confirmation in writing, as I
understood it, on the next day.

Did Mr. Taylor tell you anything about the
terms of payunent for the allotment? A. No.

Did he indicate to you that he was in favour
of it? A, He did not indicate anything at all.

You then say that he was asking for your
view? A, Yes,

And you said on Thursday "I expressed the
view that g6-million was nowhere near
sufficient for our needs." A. Yes,

What were you talking about, Mr. Anderson?
A, We were grossly under-capitalised and I
understood we had a lot of progress payments
coming along on the "Amanda Miller" - I am
sorry, the "Robert Miller",

If the liquidity position of Millers was
critical pl-million would have been a good
thing, wouldn't it - Zl-million? A. Yes,
every million helps.

And here we have F6-million? A. Yes.

And, as I understand it, you were, in what
you sald, indicating opposition to the
Howard Smith proposal? A. At that point of
time of the offer of 3-million shares at
%2 a share.
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And only on the basis that g6~-mil ion was not
enought? A, That is correct.

And if the position of Millers was ciitical
would not g6~million have been of tren 3 ndous
assistance in solving that position? A. In ay
opinion at the time we needed a lot more than
#6-million.

For your short term borrowings? A. Yes.

S0 that at that stage - again, this is before
the meeting of 6th July - you thought a
proposal involving Millers receiving B6=
million should be rejected because it was not
enough to cover short term borrowings? A. Yes,

And at that stage, of course, to your knowledge
your short-term borrowings —your only knowledge
in regard to short term borrowings was what

you told His Honour in the witness box this
morning? A. My only knowledge - I have said
that I had formed certain conclusions over

the years as to short term borrowings.

I am agking you for your knowledge as at 5th
July, 1972. Would you agree that your only
knowledge was what you have told His Honour
in the witness box this morning? A, Yes, this
was my only knowledge.

Have you ever heard the suggestion that for

the allotment of shares to be justified the
amount raised by it must be approximately equal
to the amount of short term borrowings? A. Yes,
I have heard that suggestion.

When did you first hear it? A. I cannot recall
when I heard it.

It was certainly after 5th July, wasn't it?
A, Yes, it would have been.

And of course, I suggest to you that it is

only in the context of that suggestion which
you heard after the 5th July that your evidéence
as to g6=-million not being '"near sufficient for
our needs" is in any way meaningful w—-
(Objected to by Mr. Glass).
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HIS HONOUR: Q. Did you understand the question,
Mr. Anderson? A. No, I did not.

DEANE: Q. You see, I suggest to you that
this comment of yours that g6-million "was
nowhere near sufficient for our needs," can
only have any real meaning in a context where
the allotment had to be equal to the amount
nf short term borrowing? A. Yes, buf ——=
(objected to by Mr. Rogers to the answer
being interrupted).

MR,

HIS HONOUR: Q. Did you want to add something to
your answer? A, I think I was only going to
add what I have said repeatedly, that we
needed money in excess of F6-mnillion.

MR. DEANE: Could that be struck out, Your
Honour?

HI5 HONOUR: I think it can stand, Mr. Deane.
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: (continued)
that suggestion that the amount raised by the

allotment should be equal to the short tern

borrowings until after 5th July? A, That is so,

yes.

Now, if I may, I want to ask you some questions
as to the meeting of 6th July? A. Yes.

You have agreed with me that Mr., Cameron was
an accountant with a leading firm of accountants
in Australia? A. Yes, that is right.

And his presence on the management committee

or finance committee was a factor which led you
to place great importance on what the manage-
ment report said? A, Yes.

Because, so far as finance was concerned, that
would be prepared by the finance committee?
A, Yes.

Now would you tell His Honour what you recollect
Mr. Cameron saying at this meeting of 6th July?
A. Mr. Cameron spoke at great length. I can't
recall just precisely what he said.
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Will you tell us to the best of your recollec-
tion what he sa2id? A. There was so much said
by him and certain other people that I just
can't recall what he said. But obviously it
is in my mind that he was opposed to the
issue. But, on the other hand, I think at

one point of time he indicated that he was

not opposed to any issue that would be in the
interests of all shareholders.

He spoke about reasons? He gave reasons for
his views? A. Yes, he gave reasons, but I don't
remember what those reasons were at this stage.

Not at all? A. No.
Any of the reasons? A. No,

You see, I suggest you did not even listen to
what Mr. Cameron was saying? A. I don't agree
with that.

You see, Mr. Anderson, you were aware, were
you not, that proceedings started in this
Court the day after the meeting of &th July?
You were aware of that, were you not? A. Yes.

And you were named as a defendant in these
proceedings? A. Yes.

And you were aware that what happened at this
meeting was the critical thing in those
proceedings? A, Yes, but that was on 7th July,
and now it is over two months later.

But haven't you been directing your mind to
that meeting ever since? A. I have been, yes.

And is what you tell His Honour that you cannot
remember one reason advanced by Mr. Cameron as
to why this allotment should not go ahead?

A. Ican't recall any particular reason.

(Exhibit HH handed to witness). Hay 1 refer
you, Mr. Anderson, to this document? I don't
know if you are aware, but this is a typing out
of the shoresthand notes taken by Miss Hill at
the meeting, which was done after the case
started? A. Yes
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Would you look at p.5 of that document,
down at the bottom? A. Yes.

In the last paragraph do you see that lr.
Cameron is there reported as having referred
to the Cooper Bros. report? A. Yes.

Do you remember that? A. Yes, I do recall
that.

Well now, of course, you had never seen the
Cooper Bros. report? A. No,

And there you have Mr. Cameron, an
experienced accountant, saying that this is
something that is relevant to it. A. Yes.

Didn't it occur to you that you should

make youself acquainted with the Cooper Bros.
report? A, Well, I did not think it had been
issued =~ only in a draft form.

Didn't you think you should make yourself
acquainted with the Cooper Bros. report in s
draft form? A, No.

Well now, what did Mr. Nicholl say at the
meeting - without looking at the notes of

Miss Hill? A, Mr. Nicholl referred to the

fact that this issue should be made to Howard
Smith because there again, in his view, we needed
the finance.,

What else did he say? A. I don't recall what
else he said.

Well, what did Mr. Balhorn say? A. Basically
that he agreed with Mr., Nicholl®'s comment.

(Exhibit V handed to witness). Would you look,
Mr, Anderson, at p.8 of the minutes? A. Yes.

Now would you agree that the first paragraph
commencing on that page accurately sets out
what Mr. Balhorn said in terms of agreeing
with Mr, Nicholl? A, Yes.
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1081.

Which means that Mr, Balhorn said that he
agre2d with the remarks made by Mr., Nicholl as
to the company's shareholders would received
%2,75 for their shares if the board accepted
the proposal from Howard Smith Limited rather
than being locked in with only Ampol's offer
of $2.27 to accept? A. Yes,

That is what Mr. Balhorn said? A. Yes,

And not just that he agreed with IMr. Nicholls?
A, No.

He gave a reason? A. He gave a reason.

Now, would you go back to the other document,
Exhibit HH*, and will you turn to p.4 of it?
A, Yes,

You see some remarks on that page have been
attributed to Mr. Cameron? A. Yes,

You see what Mr., Cameron said? A. Yes,
Pive lines from the bottom, where he is

reported as saying, "Now, we have this present
situation ¢+ ... accept it". A. Yes,

Do you remember Mr,., Cameron saying that? A. Yes,
when it is brought before my notice I can
remenber some of these remarks.

And you had no doubt, did you, that Ilr.

Cameron was saying "Look, you are trying to
dress this up as an allotment for financial
purposes when it is not that at all"? A. Ho,

That is what you understood him to mean, wasn'g
it? A, No. That is not the way I understood
i’t.

Well, what did you understand him to mean?

A. He means that we are attempting to justify
placement of the shares purely and simply on
the financial aspect.

And he was implying that that was no true
purpose of the allotment at 211? He was
implying that that was not the true purpose of
the allotment? A. I don't know what he was
implying.
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You see, you have agreed, Mr. Anderson, that
you recall Mr. Cameron saying words to the
effect "Well, today we are attempting to
justify maeking this placement on the basis
that we have these serious financial problems
and they are so serious that we should accept
it." Do you see that? A. Yes.

"Attempting to justify it" do you see that?
A, Yes,

"We are trying to justify" is what you under-
stood those words to mean? A. ell, that is
his words. He said "We are attempting to
juStify LN BN 1 OD“’.

Trying to justify? A. Trying to Justify,
ves.

Now, would you agree with me that when you
heard lr. Caneron say "Well we are trying to
justify this allotment for financial purposes"
you understood him as saying "the real purpose
of the allotuent is not financial, but we are
trying to justify it on those grounds®.

A. They are his words.

And your understanding of what he said was

"The purposes of the allotment are not financial
purposes, but we are trying to justify it on
financial grounds.™ A. Not that we are trying -
"we are Jjustifying it".

I will put it to you again. You have agreed
that he said "We are trying to justify it”,
A, Words to that effect,

Well, T will again put it to you that your
understanding of what he was saying was that
"the purposes of making this allotment are

not financial purposes but here we are trying
to justify the allotment on financial grounds¥®.
A, That would be a reasonable assumption, yes.

And that was your understanding as to what he
was saying at the time? A, Well yes, I suppose
you could say that.
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And of course, so far as you knew, lir, Cameron,
in terms of experience in financial matters,
would have had - possibly with the exception
of Sir Peter Abeles -~ greater experience than
any other member of the Board? A, Yes.

He was, as you have told His Honour, to your
knowledge a member of one of Australia's
leading firms of accountants? A. Yes, that is
s0.

And I presume in terms of financial matters 10
you would not hold yourself forward as beingz
competent to argue with Mr. Cameron? A. I would

not -~ yes, I agree with that,

And of course you were aware that from the
time lr. Cameron joined the board of Millers
he had been s menber of the finance comnittee
of Millers? A. Yes, that is so.

And a very active member? A. Yes,

Well now, I want to ask you some questions about

one particular watter, Mr. Anderson. At the 20
time this allotment was made Millers was, or

the shares of Willers were listed on the Sydney
Stock Exchange were they? A. Yes, they were.

To your knowledge? A. Yes.

And indeed - correct me if I am wrong, ~ I

think the shares of Millers were listed on

every Member exchange of the Australian

Associated Stock Exchanges? A. Yes, I think

they were listed. There may have been one,

which I can't recall. 30

But it would be true to say, would it not,
that to your knowledge they were listed on
exchanges in all the capital cities of
Australia? A, Yes,

O0f course you presumed, did you not, that the
shares of Millers were listed on these exchanges
pursuant to a contract between the Sydney

Stock exchange and Millers? A. Yes.

Millers paid a list fee each year to the Sydney
Stock Exchange? A. Yes, 40
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And you presumed there was a contract setting
out the terms and conditions of that listing?
A. Yes,

And you presumed, did you not, that the
allotment of these shares would be in breach
of that contract? A. Yes.

S0 that the situation was this, on your
understanding, wasn't it, that what was being
proposed at a meeting of a board of a public
company was an issue of shares in breach of"
that company's contract with the 3tock Exchange?

A, Yes,

And in breach of the listing requirements of
the Sydney Stock Exchange? A. Yes.

So the first thing that you understood you
were voting for - and I am putting it to you
a8 your understanding - the first thing you
understood you were voting for in terms of
the Sydney Stock Exchange was that Millers
committed a breach of the contract which you
understood existed between Millers and the
Stock Exchange - (Objected to by Mr. Glass;
guestion withdrawn).

It would be true to say would it not, Mr.
Anderson, that you understood that the allot-
ment of shares which you were supporting by
your vote would constitute a breach of the
contract between Millers and the Sydney Stock
Exchange? A. Yes. I am aware of that, I was
at the time.

Did you regard this as an extremely serious
matter? A. No.

Now, you were also aware that the consequence
of the allotment could well be the suspension
or delisting of the shares in Millers from
being quoted on the Stock Exchanges of
Australia? A. That is right.

And did you regard that as a serious matter?
A. No.
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Was it your view that if a company procured

a situabtion in which its shares were listed on
the Sydney Stock Exchange it was holding out to
people - members of the public - that it would
abide by the listing requirements of the Stock
Exchange? A. Under normal circumstances, yes.

And people would buy shares on that basis.
Was that your view? A. I have no view as to
what ‘basis they would buy shares on,

And people would buy shares on the basis that 10
they could buy them one week and be able to

sell them on the Stock Exchange the next week.

Was that your view? A. Yes. On the Stock

Exchange, yes.

And that they would have readily marketable
securities or shares? A. Yes.

And of course, if the shares in Millers were
suspended or delisted you would deprive people

who bought shares on that basis of the

opportunity of selling them quickly, wouldn't 20
you? A. Of selling them quickly, yes,

Selling them within months? A. Not, within
months, no.

How long did you thinlk in the normal course

of events would elapse between a person
accepting a takeover offer and getting paid for
the shares? A. I cannot answer that.

Approximately? A. Five weeks. Six weeks,

Is that al1l? Not months? A, I don't Think so.

Of course at the time this allotment was made 30
the Howard Smith offer had not even been made

to Shareholders, had it? A, Howard Smith's

offer?

Yes., A. Well, it was well known. It was
reported.
There was nothing that a shareholder could

accept? A, Wot until he received a formal offer.



10

20

30

40

Q.

10860

‘ich means that we add to the five or six
weeks whatever period would elapse between 6th
July and when he received the formal offer?
That is so, isn't it? A. Yes, that would be
S0.

Did you think that that result of the allotment
was a serious matter? A. No.

Did you think about it at all? A. I cannot say
that I d4id, no.

Now I presume, Mr, Anderson, that at least
since you became & director of Millers -~ it
being a public company - you have paid some
attention to the financial news in the
Press? A. Yes.

You see, I suggest to you that as at 6th July,
1972, your view was that - ignoring oil and
mineral companies - what Millers was doing
here was in your experience, and to the
extent of your lmowledge, completely
unprecedented? A, I don't think it would be
unprecedented.

Allotting 44-million shares, being
equivalent to half its then issued capital, to
an oubsider? A, I cannot say whether it would
be unprecedented or not, Mr. Deane.

Without going to a general meeting and in
breach of the 3tock Exchange regulations.

You say you don't think that is unprecedented?
A. I do not think so. I have no knowledge of
any precedent.

You see, you would agree with me, would you
not, that in any event the allotment of 44—
million shares in Millers to Howard Smith was
a very serious and grave matter insofar as
Millers was concerned? A. Yes.

And you would agree with me, would you not,
that on your understanding of financial
affairs the normal and natural thing to do
would be to get an expert's report on the
consequences of the allotment? A. On the
what?
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HIS HONOUR:

1087.

On the consequenceé of the allotment? A. We did
have advice at a board meeting.

You mean you had Mr. Koch doing no more than
listing short term borrowing and saying "Go
ahead', Would not you agree with that? A. I
don't lmow whether I misunderstood you, Mr.
Deane, but the way I understand it is that we
had legel advice that such an issue was within
the law.

Could be justified? A. Could be justified? Well, 10

that opinion was not expressed. I don't think

it was asked.

But your understanding was it could be
justified? A. That is my understanding, yes.

But of course, insofar as financial considerations

were concerned an allotment of this kind had a
very serious effect on the shareholders, didn't
it - whether good or bad? A. Yes,

Because insofar as the existing shareholders
indirectly own the assets of Millers, after
the allotment, if one divides things up, they
only own two-thirds of the assets of Millers?
A. That would be the approximate situation.

You told His Honour that from the very first
moment the Ampol offer was mentioned you
thought #2.27 was inadequate? A. Yes, that is
right.

And grossly inadequate? A, I don't think the
word "grossly" is the proper expression to use.
In my opinion I think it was quite inadequate.

But here you have the company - Millers -
allotting shares to Howard Smith at a price
which you though was quite inadequate in
regspect of some shares which had previously
been issued? A. Are you referring to Ampol?

Howard Smith had 9-million odd shares issued
at this time, did they not? —--

Millers
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MR. DEANE: I am sorry, Millers had 9-million odd
shares issued at that time? A. Yes.

Q. And the shares in Millers, if issued to Howard
Smith, were, for practical purposes, the same
as the shares that had already been issued in
terms of how much they were worth., A. Yes.

Q. But you see, on what you say the board of
Millers was doing, what the board of Millers
was doing was proposing to issue shares at a
Price which you considered quite inadequate
insofar as other shares, which for practical
purposes were identical, were concerned?

A. No, Howard Smith's offer being issued at
$2.30 was in excess of Ampol's offer of
£2.27. It was also in excess of the then
market value of the shares, and when it is
related to the Howard Smith offer of £2.50 in
cash I thought $2.30 was quite reasonable.

MR, DEANE: Q. Mr. Anderson, would you agree with
me that as at 6th July, 1972, you were of the
view that the consequences of an allotment of
4% million shares could only be understood,
insofar as their effect .on existing shareholders
was concerned by working out a number of
answers to financial propositions? A. Yes,

Q. For example, first, one would need to take into
account the anticipated profits of Millers
during the coming few years? A. Yes.

Q. Indeed, indefinitely? A. Yes.

Q. Because, in effect, either directly or
indirectly, the result of the allotment would
be that one-third of those profits would be
Xaken away from the existing shareholders?

. Yes,

Q. Now, what did you have before you as at 6th
July as to the anticipated profits of
Millers? A. I don't recall that I had anything
excepting the profits for the year, anticipa-
ted profits for the year ended 30th June, 1972.
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HIS HONOUR: Just a minute.

1089,

But, see, I suggest that you did not receive
those until after the question of the allot-
ment had been discussed? A, I don't recall
just when that advice was tendered to the
Board.

(Witness shown BExhibit B¥*) Would you look

at the minutes, Mr. Anderson, of the meeting
of 6th July and would you turn to p.9 of those
minutes, Mr. Anderson? A. Yes.

Do you see "Consideration of Group Resultst? 1.0
A. Yes.

Which is after the discussion of the allotment?
A. That is so.

S0, would you agree with me that the figures in
relation to the year ended 30th June, 1972,
insofar as anticipated profits were concerned
were mnot Xnown to you at the time the quesbtion
of the allotment was discussed? A. No, that
wovld be so but from time to time the manage~
ment report contained information as to the
progressive profits over the month by month,

20

And insofar as projected profits for fubure
years were concerned, nothing at all was

placed before you at the meeting or prior to the
meeting? A. No.

Didn't you consider that was an extraordinary
thing? A. No.

But you were giving away, as it were, one-
third of the future profits of Millers without
even ascertaining what they were going to be?
(Objected to by Mr., Glass; allowed) A. Well,
I naturally formed my own opinion as to what
the future profits would be bhecause we would
have the "Robert Miller" coming in to trading
operations later next year and ...

30

Mr. Anderson...

Mr. Anderson, I don't
think you have finished.
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WITNESS: And that vessel coming into operation
with a charter for five years would in my
view have increased the profits just to the
extent of which I did not form any opinion.

MR. DEANE: Q. But you were aware that projections
in relation to future profits of Millers had
been prepared? A. I can't say that I was
aware.

Q. Well, was it not your belief that projections
10 in relation to future profits had been prepared?
A. No.

Q. Is the situation this, that you did not know
whether they had or not? A. That was the
situation.

Q. But, of course, you were aware that it was
possible to prepare projections in relation to
future profits? A. Yes, it is possible to
prepare projections.

Qe Well, I will again put to you, as you understood

20 the situation, and I am speaking in a very

general sense, the effect of the allotmnent was

to take away from the existing shareholders one—

third of the profits which would have either

directly or indirectly have gone for their

benefit if the allotment had not been made?

A, I don't think the profits would have been -

I don't think the shareholders would have been

any better off.

Q. Can you now answer my question? (Objected to by
30 Mr. Glass.)

HIS HONOUR: I don't think he finished.
Q. You don't think the shareholders would be any

better off... A. If the allotment had not been
made. In fact, I come back to ny contention

all along that the infusion of extra capital would
lead to expansion in the company's activities and

the shareholders would in that event continue
to be just as well off as they had been in the
past. '
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MR. DEANE: Q. But, of course, you would agree with
me, would you not, that it was an essential
factor in working out whether or not the
shareholders would be better or worse off to
k¥now what the future profits would be? A. Yes.

Q. And I again put to you, did you not regard it
as an extraordinary thing that nothing was put
before the Board in relation to what the projected
future profits were? A, No.
Q. You did not? A. No. 10
Q. Did you not regard it as an extraordinary thing
that no analysis was put before the board as to
what the gsset backing of the shares was?
A. Nothing was put before the Board...

Q. Because... (Objected to by Mr. Glass.)

HIS HONOUR: Q. Yes, what did you want to say,
Mr. Anderson? A. Would you kindly repeat the
guestion please (Question read by court
reporter) A. I did not think it extraordinary.

MR. DEANE: Q. But, of course, you believed, did 20
you notv, that the asset backing of the shares
was substantially higher than £2.30% A. I had
no belief as to the precise amount of the asset
backing whether it was substantially in excess
of that figure or not.

Q. But you believed it was in excess, did you?
A, Well, I don't think it was in excess. I
didn't believe it was in excess. I thought it
probably around that figure although it could
have been as high as I suppose $2.50 because 30
that is how its list would have assessed the
backing because that is what was offered the
shareholders.,

Q. Insofar... (Objected to by Mr. Gleeson.)

Q. Of course, you would agree with me, would you
not, Mr. Anderson, that for every dollar that -
I withdraw that. You would agree with me, would
you not, that for every two cents by - and that
is wrong. You would agree with me, would you
not, that for every three cents by which the 40
asset backing exceeded £2.30 insofar as the
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existing shares were concerned, the allotment
reduced that asset backing by one cent per
share? A, I can't say that I would agree
with you, Kr. Deane.

You would agree that to the extent that the
asset backing exceeded $2.30 per share the
allotment effected a proportionate
reduction in the asset backing of the
issued shares? A. Yes.

And in those circumstances did you not
regard it as extraordinary that no informa-
tion was put before this board as to the
asset backing of the shares? A. To.

You see the last information that had been
put before the Board as to the asset backing
per share apart from the Cooper report was

a valuation by the auditors, was it not?

A. Yes,

Of Z3.71 per share? A. Yes.

Did you not think that it was vital to the
consideration of this allotment if financial
reasons were the reasons for which it was
made to ascertain what the asset backing was?
A. No,

Did you not think in terms of the short
term borrowings it was essential to know
what the projected cash flow was? A. No,
well, I did not think the projected cash
flow, if there was one, would uaterially
affect the issue.

Did you not think that it was a relevant
matter that Howard Smith were prepared to
pay $2.50 for shares in the market place
when all they were offering in this letter
was $2.30 per share? A. No.

You did not?

HIS HONOUR: Q. The answer was "No", was it?

A. Yes, your Honour, no,
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1093,

MR. DEANE: Q. Did you not think the question of

whether it was possible to negotiate a higher
price with Howard Smith was something that
should be considered? A. No, at that board
meeting I considered the offer that they

had made of Z2.30 was quite reasonable and
fair and I think it was if I remember bthe
letter that was read from Howard Smith, they
required the Board's decision forthwith - I
think that is the word they used. 10
Did it not occur to you that perhaps the

suggestion might be made to Howard Smith

"this is a critical matter so far as Millers

is concerned. Can we have a couple of days?"

A. No.

Of course, Lady Miller was complaining that
she wanted more time, did she not? A. She
mentioned that, yes.

Well, she mentioned it very strongly, did
she not? A. She said that she would have
liked to have more time to consider the
offer.

20

And a suggestion was made, was it not, that
an gpproach be made t0 ascertzin the reaction
of the Stock Exchange? A. I think Mr. Cameron
made that suggestion.

And you were against that? A, Yes.

Why? A. I did not think it was at all relevant
or appropriate. Wewere not concerned with
the Stock Exchange at that point. 30
Do you think the shareholders are concerned

with the Stock Exchanage? A. Yes.

But you think as Directors you were not?
A, I was not,

At 2117 A. At all, no,

Mr. Anderson, I want to direct your attention
to the minutes of the meeting of 30th September,
1971. (Witness shown Exhibit MHL3) Would you
look at p.3 of 30th September, 1971? A. 30th

September, 1971, yes. 40
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Would you look at p.3 under the heading
"Eastern Suburbs Leagues Club Limited"?
A, Yes.

You see there that there is report of a
discussion involving a mortgage to Eastern
Suburbs Leagues Club? A. Yes,

At this time, of course, you were managing
director of the company? A. Yes.

And the context of discussion was, was it
not, that Eastern Suburbs Leagues Club had
in 1969 borrowed 2 m. from Millers? A. Yes,
I believe that is so.

And the loan was secured by a mortgage over
property? A. Yes.

And the written agreement provided, did it
not, that Eastern Suburbs Leagues Club should
pay interest at 9 per cent per annum? A. Yes,
that's right.

And, in fact, it had been ascertained that
they were only paying interest at 7% per cent
per annum? A, That's correct.

Which means, on a mortgage of 2 m so far
as interest was concerned, a deficiency of
#30,000 a year? A. Yes.

Now, you took the view that Millers should
not insist on the full interest being paid?
A. Yes,

And you spoke to that effect? A. Yes.

And there was some suggested arrangement
between Sir Roderick Miller and Eastern
Suburbs Leagues Club discussed? A. Yes,

“hat was that arrangement? (Objected to by
Mr. Glass.)

I withdraw that. What was your understanding
of that arrangement? A. I understood that to
have been made by Sir Roderick Miller.
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What was your understanding of the arrangement
that had been reached? (Objected to by Mr.
Glass.,)

(At this stage the witness retired while
Counsel addressed his Honour)

Hr, Anderson, in opposing -~ I withdraw that.

You see from the minutes opened before you

at the last paragraph that Mr. Abeles and

Mr, Cameron moved and seconded a motion that

the rate of interest stipulated in the 10
mortgage be charged to Eastern Suburbs Club?

A, Yes.

And you voted against that, did you not? A. Yes.

Well now, when you voted against it, your
understanding was, was it not, that you were
honouring some arrangement that Sir Roderick
Miller had reached with the Eastern Suburbs

Leagues Club? A. Correct.

What was that arrangement? A. That the interest
rate would be 7% per cent, not nine. 20

And this arrangement was reached on your
understanding when? A. I can't remember just
when,

Well now, had Sir Roderick Miller told you
of any arrangement with the Eastern Suburbs
Leagues Club? A, I can't recall that he did.

Were you in any way involved in the arranging
of the original loan of g2 m. to the Eastern
Suburbs Leagues Club? A. No.

Did 3ir Roderick Miller tell you about it at 30
the time it was made? A. Some time after it
wags made.

You were aware that about the time of this loan
the Eastern Suburbs Leagues Club purchased a
large number of shares in the capital of
Millers, were you not? A. No.

That comes as a surprise to you, does it not?
A. Not now it doesn't.
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Are you aware of it now? A. I am aware of it
but i don't think that they are held in the
name of the Eastern Suburbs Leagues Club.,

Well, when did you first become aware of the
fact that about the time of this loan to the
Easterb Suburbs Leagues Club shares in which
the Eastern Suburbs Leagues Club was interested
were purchased in a different name? A. Oh,

some months later.

You were aware = Sir Roderick Miller told

you, did he not, that the loan to the Eastern
Suburbs Leagues Club was to enable them to
purchase the shares? A. No, he did not mention
that to me at all.

Never suggested . that? A, No.

You have never heard that suggested? A. I can't
say that I have. My understanding was that
this loan to the Eastern Suburbs Leagues Club
was for building, a building programme.

You are aware now that shortly after the loan
to the Eastern Suburbs Leagues Club was made
shares in which the Eastern Suburbs Leagues
Club was interested were purchased by them in
Millers? A, That would be sometime afterwards
because share transfers sometimes take quite
a while to go through the process.

Did you find it surprising that the Eastern
Suburbs Leagues Club in a context where it
required to borrow g2 million for building
should be purchesing shares in Millers?
(objected to by Mr. Glass; allowed) A. No.

Did Sir Roderick Miller tell you that this
arrangement had been made in relation to
interest ~ did Sir Roderick Miller tell you
that an arrangement had been made with the
Fastern Suburbs Leagues Club that they pay

74% instead of 9% interest? A. I can't

recall that he informed me. It could have been
the company secretary.

Were you given any reason why Eastern Suburbs
Leagues Clubshould pay #30,000 a year less in
respect of interest than what they were bound
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to pay under their mortgage? A. That would be
in respect of the first year but the mortgage
was being paid off at a monthly rate of
£12,500 instead of the #7,000 stipulated
under the conditions of the mortgage. They
were reducing it at a faster rate than they
were obliged to,

But they of course had the right to make
premature repayments, did they? A. I presume
they did. I never saw the mortgage document. 10

What was your understanding as to the reason
why the Eastern Suburbs Leagues Club was
paying less interest than it was contractually
bound to pay under the mortgage? A. I can't
answer that.

No idea? A. No.
Did you ever ask? A. Not that I can remembes.,

You see, here you are at the meeting of 30th
September opposing a resolution that the

Eastern Suburbs Leagues Club be required to 20
pay the rate of interest stipulated in the

mortgage. That is so, is it not? A. Yes.

And the main consideration in you mind was

some suggested arrangement between Sir
Roderick Miller and the Eastern Suburbs Leagues
Club? A. That is so.

Now,I again ask you, will you tell his Honour
everything you knew as at 30th September 1971

or believed as to the nature of that arrange~
ment? A, I can't add anything more to what I 30
have already said.

That it was just an arrangement by Sir Roderick
Miller that they pay less interest and nothing
more? Your answer is yes? A. Yes.

(Witness shown Exhibit X) One final matter,
Mr. Anderson., I show you exhibit X which is,
you can take it, a cutting from a page in a
publication known as the Financial Review?
A, Yes.,
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Now, you have seen that paper before? A. I
saw it in the PFinancial Review on the day it
was published.

You were, of course, at a meeting of 14th
July? A. Yes.

When this advertisement was considered?
A, Yes,

And indeed, at that meeting, you had a -
you were given a folder of documnents and one
of the documents was this advertisement?

A. Yes, I probably was, yes,

Would you like to refresh your recollection
by reference to the minubtes? A. No, I would
say I was given a copy.

And you looked at the advertisement again
at that time? A. Yes.

And there was a discussion in relation to the
ratification of the insertion of that adver-
tisement? A. Yes.

I suggest to you that in the course of that
discusion Mr. Balhorn commended the chairman
on the advertisement as he considered it to
be a straightforward statement of facts. Do
you remember that? A. Yes, '

Did you agree with that? A. I azgreed it was

a straightforward statement of facts. So far
as I can remember, the letter that was read
out to the board meeting on 6th July and this
was a complete repeat of that letter to the
company. :

Of course, or subject of course to the addition

of emphasis to a number of words in the
fourth paragraph? A, I don't know who the
emphasis or who put the emphasis there,
whether it was in Howard Smith's original
letter or not.

Well, I suggest to you that you were aware that

the emphasis did not appear in Howard Smith's
original letter? A. I am not aware of it,
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(Witness shown exhibit T%*) A, Yes, there is
no emphasis placed on it by Howard Smith.

I suggest you were aware of that as at 14th
July? A. No, I was not aware of it. That
question, I don't think was raised on 14th
July.

Is the sitatuion this, that you did not know

as at 14th July who had added the emphasis,

whether it was Millers or Howard Smith? A. No,

I did not Ikmow, 10

And you voted in favour of the motion
ratifying the insertion of that advertisement
on behalf of Millers? A. Yes.

Would you agree with me that in relation to

the advertiseument inserted in the Australian

Financial Review, the chairman told the

meeting of 14th July that the decision to

insert it was a decision made by a sub-

comnittee which had been formed? A. I don't

remeimber that., 20

Would you like the minutes to refresh your
memory? A. Yes please.

(Witness shown exhibit DD) Would you turn to
p.3 of the minutes, Mr. Anderson, the third
bottom paragraph? A. Yes,

Would you look at that? A. Yes,.

Would you agree with me that the chairman

informed the meeting that the decision to

insert the advertisement had been made by a
sub-committee that had been formed? A. Yes, 30

Who, on your understanding, were the members
of that committee? A. I can't recall.

You were not? A, I was not, no.
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RE-EXAMINATION:

MR, GLASS: Q. Have you got that May report, lr,

Q.

®)
-

O
»

Anderson? A. Yes.

Now, it was put to you that you accepted what
was in the May report and you agreed? A. Yes,

It was also put to you that you accepted
without question whatever appeared in the mana-
genent reports generally? A. Yes.

You agreed with that. According to your
understonding, who was the person who prepared
these reports? A, Well, Iilr, Koch obviously
with the assistance of wvarious members such

as those that comprised the finance committee
and so far as hotels are concerned he would

be assisted by the general manager of ¥illers
Hotels Pty. Limited.

Who signed them? A. HMHr. Xoch,

And you say you accepted what appeared in
Ir. Koch's reports during this period?
(Objected to by Mr. Deane).

Who actually suvbmitted the reports to the
board? A. These were included in folders
that were tabled together with other documents.

And who, according to your belief, took
responsibility for what appeared in the
managemnent reports? A, Mr. Xoch.

You have said that you accepted what appeared
in those reports? A. Yes.

What was your attitude towards what ir. Koch
said to the meeting of 6th July? (0Objected to
by Mr. Deane; question pressed).

Mr., Anderson, you recall Ur. Koch addressing
the meeting of 6th July? A, Yes,

hat was the attitude you took towards what
he told the board meeting orally on that date?
(Objected to by Mr. Deane; allowed) A, My
attitude was that his recommendation on the
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issues that should be made was quite in
accordance with my own views,

Q. What was your attitude to the statement by
him as to the amount falling due in short-tern
commitments in the ensuing 12 months? A, T
accepted that,

Q. Did you see any inconsistency between what
Mr. Koch said about that matter on 6th July
and what appeared in the report of May 1972°
A, T don't see anything inconsistent here. 1C

HIS HONOUR: Q. The question, Mr. Anderson, was,
did you on 6th July see anything inconsistent
between what Mr., Koch then said and what had
been before you in the May menagement report?
This is, casting your mind back to 6th July?
A, At that meeting on 6th July I did not refer
back to the management report of May. I did
not have it.

MR. GLASS: Q. Well now, I refer you - oh no,
before I come to that, You were asked some 20
questions about Mr. Cameron and his standing
as a financial expert, do you recall that?
A, Yes,

Q. Of the person who spoke at the meeting of 6%th
July which one did you regard as having the
most detailed familiarity with the cowmpany's
financial position? (Objected +o by Mr. Deane:
pressed; allowed) A. I regarded Mr. Koch,

Q. Now, would you turn to page 2 of that report.
You observe the first few sentences of page 30
2 of that report, Mr. Anderson? A. Yes.

Q. Now, when, according to your belief, was that
sum of F8.1 million paid to the Commonweslth?
A. Late in the afternoon of 30th June, the
due date.

O

And when, according - and from what source
according to your belief on 6th July had the
#8.1 million been obtained? (Objected to by
Mr. Deane).
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HIS HONOUR: I shall defer ruling on this

objection and the question will be held in
suspense for the time being.

MR, GLABS: Q. You said that you had held the

MR. GLASS:Q That you, Mr. Anderson.

HIS HOWOUR:

opinion for several years that the company
reguired large sums to offset short-term
borrowings. Do you remember that? A. Yes.

On what particular experience over those
years was that belief based? A. Would you
reneat it please?

Yr. Anderson, you said that for several years
you had held the opinion that the company
required large sums to offset its short-
term borrowings? A, That's right, yes.

On what did you base that belief? A. I did

not like the idea of short-terin borrowings for

the purpose that they were made.

Which was? A, Pinancing the construction of
new tankers,

You also said that the conpany was grossly
under capitalised? A. Yes,

For how long was it your belief that it was
grossly under capitalised? A. Prom the time.,.
(objected to by lir. Deane, allowed).

Mr. Anderson, you saild to my learned friend
the company was grossly under-—capitbalised,
My question is, for how long did you think it
had been grossly under-capitalised? A. From
the time the projected or actual commencement
of construction of the Amanda Miller.

Subject to
that matter reserved, I have no further
questions,

I will note that that ends the re-
examination subject to Mr., Glass's right to
recall Mr. Anderson for the purpose of re-~
opening the question that was objected to and
upon which I have deferred ruling.

(Witness retired)
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Exhibit MH29%*

sxhibit MH30%#

M for identification
5

Exhibit MH32

M for identification

3

1103,

(Medical certificate from Dr. George
Selby dated 31lst August 1972, tendereds;
objected to by Mr. Deane; rejected).

(Amanda Miller contract of 1970 tendered
without objection and marked exhibit
MH29%),

(Robert Miller contract of 30th June 1971
tendered without objection, marked
exhibit MH30%%),

(Notes of meeting of 25th May 1971 and 10
12th February 1971, the whole of page 1

and page 2 down to "Queensland" tendered;
objected to by Mr. Deane).

(Iuncheon adjournment).

(otes of meeting of 25th May 1971 and
12th Pebruary 1971, the whole of p.l and
p.2 down to "Queensland” previously
tendered, withdrawn).

(Howard Smith to Ampol interrogatory WNo.

12 together with document tendered only 20
as against Ampol; objected to by lr.

Deane: rejected, m.f.1.5).

(Part of document 7 discovered by the

plaintiff dated 26th May 1972 from

treasurer to chairman originally called

for, produced, tendered, objected to by

lessrs Staff & Deane: Iir., Deane withdraw

his objection: Ampol inter-office memo

of 26th May 1972, not admitted as against
Bulkships, only tendered as against 30
Ampol, marked exhibit MH32).

(Carbon copy of document in exhibit MH10
which is identified as m.f.i.3 called for,
produced. Two sheets of handwriting
called for, produced.)

MR, GLASS: Perhaps the record will show that
the two handwritten sheets are in the hand-
writing of Ampol's treasurer and I therefore

M for identification tender them together with m.f.i.3 in support
3 of the submission in due course that it is
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also the handwriting of the treasurer which
appears on m.f.i.3%,

(M.F.I.3 tendered; objected to by Messrs
Deane & Staff, rejected).

HIS HONOUR: Standing alone I am not prepared %o
admit the central portion of the document.

I say "standing alone" because if there is other

evidence or witnesses called, then you may
be privileged to retender it. That being so,
I reject the whole tender.

(Three sheets mfi 6%x),

IIR. GLASS: There remains, Your Honour, the
question of IIH12%x**, All other documents
not now relied on have been abstracted and
there are a few documents now in it which
have not been the subject of a specific
tender - two only, and their dates are 5th
August, 1971 and 22nd February, 1971, both
in the Bank of New South Wales pocket. To

them there have to be added three other letters,

and they are to be found likewise in the Bank
of New South Wales section; 30th July, 1971,
5th August, 1971, 2nd September, 1971. The
whole five of them relate to exchanges between
the company and the Bank with respect to money
and, unless Your Honour requires it, we would
not bother to read them at this stage.

HIS HONOUR: I will note that there is added to
MH12 from the Bank of New South Wales section
a letter of 22nd February, 1971, 30th July,
1971, two letters of 5th August, 1971 and a
letter of 2nd September, 1971.

MR, GLASS: I think your Honour had noted that
I also added this morning a series of documents
in the pocket "Amanda Miller®,

HIS HONOUR: I noted also gll of the dccuments
of the "Amanda Miller' section of MHL?2.

MR. GLASS: Of those I draw attention to one in
particular namely the Hambros letter of
3rd September, 1971, which relates to "Amanda
Millexr™, Ve will, in due course, be presenting
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written submissions which will show Your Honour
the place of these documents in the scheme as
we see 1it.

MR. DEANE: We object to those on the same basis
as we objected previously.

MR, STAFF: Ve do, too, Your Honour.

HIS HONOUR: Consistently with wy earlier ruling
on other parts of the file MH12%, I shall
admit the letters I have just referred to.

IR, GLASS: The only matter remaining in the 10
defendant's case is the evidence of Dr. Selby.

Discussion between I have just had a further discussion with my

the Court and
Counsel

10th Octoher
1972,
(continued)

friend and acquainted him with the fact that,
when approacned, the doctor said that without
subpoena he was not prepared to come along
till half past three next Thursday, he being
comaitted to appointments between now and
then, and we were going to say to Your Honour
should we use a subpoena to compel his atten-
dance tomorrow morning at ten, or could it be 20
left to be dealt with according to the
doctor's convenience on Thursday? I mentioned
this to my friend and he said if we left it
open till Thursday he would reconsider the
position overnight and it way not be necessary
to call him,

HIS HONOUR: I am quite agzreable to Thursday.
The case will not finish by Thursday. It is
not an issue which needs to be proved in
connection with anything else? 30

MR, GLASS: TNo,

HIS HONOUR: To meet the doctor's convenience, I
am quite prepared to do that. You are
agreeable to that.

MRk, DEANE: Yes.,

HIS HONOUR: It may involve interrupting the
addresses, but we can accommodate hinm.

IiR. DEANE: I would think the probabilities are
that the problem will be solved. I just want
to think about it overnight. 490

HI5 HONOUR: There will be no difficulty meeting
his convenience as far as the Court is
concerned, if necessary.
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(Subject to the question of the re-
examination of llr. Anderson, case for the
first defendant closed).

MR., LOCKHART: There is no evidence I wish to
adduce on behalf of the third defendants.

MR. XIRBY: I call no evidence on behalf of the
fourth defendant.

MR, ROWLING: I call no evidence on behalf of
the sixth defendant.

10 MR. GILA3S: There is no evidence on behalf of
the fifth, eighth, ninth, tenth and eleventh
defendants for whom I appear.

IR, ROGERS: I have no evidence to offer on behalfl
of the seventh defendant. It may be convenient

if I indicated that lMr. Glass now appears for
Ir. Anderson as well.

MR. GLASS: On the converse, for lMillers I lead
¥r. Rogers and Ilr. Cole.

HI5 HONOUR: I note that the appearances for the
20 defendants are amended, and that Mr. Glass,
Q.C., Mr. Rogers and lr. Cole appear for the
first, second, fifth, seventh, eighth, ninth,
tenth and eleventh defendants.

MR, GLEESON: I tender interrogatories of the
thirteenth defendant to the plaintiff numbered
three, ten, thirteen, fourteen and fifteen.

(Howard Smith to Ampol interrogatories, 3,
10, 13, 14 and 15 tendered and admitted as
Exhibit H31l. It is noted that interroga-

30 tory 13 is part of Exhibit IMH6; the docu~
ment referred to in interrogatory 14 is
Bxhibit MH7, and interrogatory 15 is part
of Exhibit HH6).

MR, STAFP: I have no evidence to offer.

MR. DEANE: I now wish to tender against the
defendant Duncan certain answers to his inte~
rrogatories, I tender them in chief, and on
my submissionmy friend's evidence has now
made them admissible.

40 (Ampol to Duncan interrotatories 14, 17,
18, 32, 34, 35, 36 and 75 admitted and
marked Exhibit YY).

HIS HONOUR: I direct pursuant to Part 34 Rule 6,
and subject to considerations that may be put
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in opposition to this direction from the Bar
table that the order of addresses be lMr. Deane
first, on behalf of the plaintiff, to be
followed by Mr. Glass on behalf of all the
defendants for whom he appears, both in answer
to the Plaintiff's claim and on the cross-
claim. He will be followed by Mr. Hughes on
behalf of Howard Smith., Next will come UNr.
Staff for Bulkships, to be followed by Mr.
Lockart for Abeles, Mr., Masterman for Cameron,
Mr, Kirby for Lady Miller, to be followed by
Mr. Deane in reply and by Mr. Glass in reply
on the cross-claim.

Does any counsel wish to put anything in
opposition to that sequence of addresses?
(No opposition expressed). In the absence of
any objection to that course, that will be the
order of addresses, If it is desired that it
should be amended an appropriate application
may be made.

(Further hearing adjourned to 2 p.m. on
Wednesday, 1lth October, 1972).

(Medical certificate re Duncan tendered and
admitted as Exhibit MH33).

KENHTTH BARTON ANDDRSOKN,
On former oath:

You are still on your former oath,

Mr. Anderson.

I understand, your Honour.
GLASS:

afternoon, $8.1 million was paid to the
Commonwealth. Do you remember saying that?
A, Yes,

I ask you, when did you first learn that that
payment had been made? (Objected to by Mlr,
Deane; allowed),

When did you first learn that <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>