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-6th March, 67

Sirs, v

Appeal: The Trustees of the Seramco Ltd.
Superannuation Fund

Ve
Comm1551oner of Income Tax

10 I am dlfected to refer to the notice of appeal
herein and to the hearing before the Appeal Board
on the 20th September, 1965, 22nd September, 1965,
23rd September, 1965, 18th October;, 1965, 19th
October, 1965, 20th October, 1965, lst November,
1965, 2nd November, 1965, 6th- November, 1965 and
9th November, 1965.

After hearing the arsuments adduced by Counsel
on both sides the Board: ‘reserved its decision. -

On the 6th March, 1967 the Board, by judgment
20 which was delivered in writing, gave its decision
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2.
that the decision of the Commissioner of Income
Tax is reversed and the appeal allowed.
A copy of the judgment is enclosed.

I am, Sirs,
Your obedient Servant,

sgd. C. Barrett
Clerk, Income Tax Appeal Board.

Messrs. Myers, Fletcher & Gor@qn,
P.0. Box 162,
Kingston. ‘ : 10

~ C.¢. Commissioner of Income Tax.

INCQML TAX APPEAL BOARD

Trustees of Seramco lelted Appellants
Ve
Commlssloner of Income Tax Respondent

Mr. D. Coore, Q.C. with Mr. R. Mahfood
instructed by Messrs. Myers, Fletcher and Gordom
for the Appellant , 20

Mr. D. Marsh for the Respondent

~ This is ‘an appeal against the refusal of the
Reapondent to make a refund of tax .which the
Appellants say they were not liable to pay.

The Reapondent took ‘a preliminary obaectlon
to the hearing of the appeal, the ground being -
that the Board has no jurisdiction to hear such
an appeal. The Boerd heard the arguments on the
obaectlon and decided to hear the sppeal on its

. merit and to reserve its decision on the objection. 30
The Board adopted this course (with the .consent

of the parties) as it seemed advisable to have a
decision on the whole matter in a case of such
importance which, in all probablllty, will be
teken on a further appeal and in doing so save a
possible duplicity of appeals.
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The Appellants are the trustees named in a
Deed of Trust dated the 16th day of January, 1964,
and made between Seramco Limited a compsny duly
reglstered in Jeamaica end having its registered
office in Kingston of the ome part and the
Appellants of the other part. Seramco Limited
was incorporated in‘August, 1963, and in October
of that year decided to set up a Superannuation
Fund for its male ‘employees and in furtherance of
that decision submitted a draft trust deed to the
Respondent for his approval. By letter dated the
8th January, 1964, the Respondent approved the
scheme under section of the Income Tax Law with
effect from the lst January, 19c4. The effect of
that approval was to exempt the.income of the
Appellants from income tex. In due course the
trust deed was engrossed and executed on the
16th day of January, 1964 by the'parties thereto.

In about March, 1964, the shareholders of

. Seaforth Su§ar and Rum Limited (hereinafter called

the Company) approached the Appellants with a vew
of selling all the shares of that company to them.
On the 22nd June, 1964, the Appellants entered
into an agreement with the shareholders of the
company whereby they agreed to purchase all the
issued shares of the company for the sum of
£407,9%34. It was a term of the agreement that
upon the signing thereof the vendors would deliver
completed and executed transfers to the purchasers
of their nominees of all the issued shares in the
Company together with the relevant share
certificates. It was also agreed that the .
purchasers would pay for the shares by instalments
of £54,500 on or before the first day of July,
1964, 562 4500 on or before the 3lst day of .
Januany, 1965, £62,500 on or before the 30th day
of June, 1965, £12,500 on or befxre the 31st day

of July, 1965, £62 500 on or before the 30th day
of September, 1965 £62,500 on or '‘before the 3lst
day of October, 1965, £62 500 on or before the

of "November, 1965 and £28 34 on or
before the 31lst day of December, 196 The
agreement also gave an option (exarc;sable at
anytime before¢ the 3lst day of December, 1965) to
the vendors to repurchase all the shares of the
Compeny for the sum of £215,904. At the date of
the agreement the Compeny had a very large sum of
unapproprlated proflts.
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At all relevant times the authorised capital
of Seramco Limited was £100, the issued capital
was £22 and when the matter of the purchase of
the shares in the Compeny was. discussed the
eamount in the supera.nnuatlon fund was about £400.
The purchase price of the shares, less the
amount of £215,904, (the price at which the
shares could e repurchased by the vendors)
could only have come from the unappropriated
profits of the Company. In fact it was
admitted in the Appellant's case that the
Appellants and the vendors of the shares were
engaged in a d1v1dend stripping exerclse, ,

There was a meetmg of the dlrectors of the
Compeny on the 25rd day of June, 1964, at which
meeting the Secretary presented transfers o
pursusnt to the agreefient of the 22nd day of
June, 1964. The transfers were approved and the
necessary entries were made in the Share Register

of . the Company. After this was done Mr. F.L.Myers

gave the Secretary a letter addressed to the
Company and signed by the holders of at least one
half of the issued shares of the Company. This
letter sought the removal of Mr. D.P. Elder as a
permenent director. Mr. D.P. Elder thereupon
vacated his position as Chairman of the Board of
Directors and Mr. F.L. Myers produced another
letter addressed to the Secretary of the Company
ned’ by the holders of at least one third
of the issued shares of the Company, this letter
appointed Mr. F.L. Myers a permsnent director of

the Company. Attached to this letter was a letter

signed by Mr. F.L. lMyers consenting to his
appointment. The Secretary was then instruc ted
to record the letters in the minute book and

Mr. F.L. Myers took on the duties of Chairman of
the meeting. After this was done Mr. F.L. Myers
in his capacity as Permanent Director by means of
a letter signed by him, removed Mrs. A.M. Elder
from the position of a director of the Company
and asppointed Mr. D.P. Elder, Mr. P.H.O. Rousseau
and Mr. D.W.B. Myers as direc¢tors. That having
been accomplished it was proposed and seconded
that a dividend of 48% be paid out of the
undistributed profits of the Company up to the
30th September, 1963. The three Elders opposed
the proposal but it was carried with the help of
the Chairmen's casting vote. The Secretary was
then instructed to personally deliver notices for
the Annual General Meeting to be held on the
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lst day of July, 1964. The Annual General Meeting
was held on that date and it was resolved that the
directors having recommended a dividend of 48%%
gross that this recommendation be adopted and the
Company declare a final dividend of 48%% out of
the undistributed profits to all shareholders
appearing on the list as at 1lst July, 1964.

On the 23rd June, 1964, Myers, Fletcher and
Gordon wrote to the Respondent and informed him
that the Trustees of Seramco Limited Superasnnuation
Fund have purchased shares in the Company and -
asked him to authorise the Company in writing to
pay any dividend due in respect of shares owned
by the Fund without deduction of tax and to allow
the amount which would otherwise have been
deducted as a credit to the Company in respect of
its own income tax liability. This request was
based on his agpproval of the trust deed under
section 25 of the Income Tax Law. By letter
dated 25th day of June, 1964 the Respondent
authorised the Company to make payments of
dividends to the Trustees of Seramco Limited
Superannuation Fund without deduction of income
tax. That letter was followed by one dated the
2nd July, 19¢4 from the Secretary of the Company
to the Respondent in which it is stated that
consequent on the asuthority given in the lettexr of
the 25th June. to make payments of dividends to the
Trustees of Seramco Limited Superannuation Fund
without deduction of income tax dividends in the
sum of £100,686 have been paid to them. The letter
went on to ask the Respondent to credit the
company's 1964 assessment with the sum of £3%7,757.5.-,
being the amount that would have been deducted from

.the dividends and to advise the Collector of Taxes

accordingly. . L

It would seem that the letter of the 2nd July,
1964, opened the eyes of the Respondent to what was
going on and he asked Mr. D.W.B. Myers to come and
see him. Mr. Myers complied with the request and
there was an interview at which the Respondent asked
what had happened in the transactions and how the
Trustees had invested in the Company. He .also
asked for the memorandum and articles of association.
Mr. Myers offered to give all the information he may
require including evidence on oath. He was not
called upon to do s0 but on the 28th July, 1964,
the Respondent wrote to.the Secretary of the
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Cowpany advising him that the authority to make
gayment of dividends to the Trustees of Seramco

imited Superannuatlon Fund without deduction of
income tax conteined in the letter of the 25th
June, 1964, is revoked. On that same day the
Respondent wrote another letter to the Secretary
of the Company in reply to the letter of the 2nd
July, 1964, and asked for -

(a) a copy of the Compeny's resolution author-
ising the dividends,

(b) a list of the shareholders, the number of
shares held by each and the amount of
dividends paid to each shareholder,

(c) a copy of the dividend certificates
relatlns to the dividends.

On the llth day of December, 1964 the
directors of the Company held a meeting at which
it was proposed to recommend to the shareholders
that a dividend of £62,280 net which represents
a gross ‘dividend of 48%, less tax be paid out of
the accumulated profits of the Company up to the
30th September, 1964. Once again the three
Elders opposed the proposal which was passed on
the casting vote of the Chairman. A General
Meeting of the Company was held on the 28th day
of December, 1964 when the declaration of the
dividend was approved. Omn the 5th January, 1965,
Myers, Fletcher end Gordon wrote to the Respondent
and informed him that on the 28th December, 1964,
a dividend of 48%, being £99,648 less £37,368 of
tax was declared at the General Meeting of the
Compeny and that the dividend was paid to the
Trustees of Seramco Limited Superannuation Fund -
shareholders on the 29th December, 1964 less
deduction of tax. The letter went on to state
that the income of the Fund is exelipt from income
tax and made claim to'£37, 368 being the amount of
tax withheld on the dlvidend. The reaction of
the Respondent to that letter is contained in his
letter of the 9th February, 1965, to. the
Secretary of Seramco Limited in which he advised
that the approval of the scheme is thereby with-
drawn with effect from the 8th day of January,
1964.  On that same day the Respondent wrote to
Myers, Fletcher and Gordon and advised them that
their claim for a refund of £37,368. 0. O. under
section 63 of the Income Tax Law is refused. The
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letter also stated that if they are dissatisfied
with his refusal they have a right of appeal to
the Income Tax Appeal Board. ‘

We now direct our attention to the preliminary
objection and in doing so we must comstrue sub
section (3) of section 63 of the Income Tax Law,
1954. This sub section provides -

"Any person who objects to the amount of any

repayment made by the Commissioner may appesal
. to the Appeal Board in the same manner as an

appeal msy be made against an assessment."

For the Respondent it was contended that the
language of the sub section is clear and unambiguous
and must therefore be interpreted in its ordinary
sense. That no repsyment was made by the Respondent
and consequently there is no right of appeal. The
Appellants on the other hand argued that section 63
sub section (1) makes it obligatory for the
Respondent to refund tax which the taxpayer is not
ligble to pay and that sub section 3 gives the
right to challenge the Respondents decision and that
the form of words used is designed to give a right
of appeal in all circumstances and if the Respondent
refuses to make any payment the amount is nil.

They also referred us to pages 1 and 17 of the 8th
Edition of Maxwell on Interpretation of Statutes
and to page 108 of the 5th Edition of Craie on
Statute Law.and to the case of Shannon Realties Ltd.
v. Ville De St.Michel (1924) A.C.185 at 192 and 193.
They further submitted that a statute must be
construed so as to avoid a manifest absurdity and
cited re Lockwood (1957) 3 A.E.R. 520. Thompson V.

Thompson (1956) 1 A.E.R. 603 at 607 R. v. Oaks (1959)

2 A.E.R. 92, Tuke v. Inland Revenue Commissioners:
(1963) 1 A.E.R. 655 at 664 and 666 and Whitney v.
Inland Revenue Commissioners 10 T.C. 88 at 110. .

In reply the Respondent submitted that section’
63 requires him to do two things. In the first -
Place he must exercise a statutory discretion to .
find out if a person has been charged in excess of
what is the proper charge and when he is satisfied
that the person has been overcharged he must then
ascertain the amount to which he has been over-
charged. Having done that he then performs the
administrative act of making a refund. He then
referred us to section 30 of chapter 201 and
further submitted that there is no absurdity about
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the view put up by him. The Respondent also
pointed out that the taxpayer is given a right of
appeal under section 25 of the Law where the -
Commissioner refuses approval of a superannuatlon
fund but no such right of appeal is given when the
Commigsioner withdraws his approval. And he went
on to contend that a part of the appeal deals
with the withdrawal of the approved scheme.

When considering the preliminary objectlon
we took note of two passages in the 1lOth edition
of Maxwell on Interpretation of Statutes. The
first is at page 1 and reads "A statute is the
will of the legislature and the fundamental rule
of 1nterpretatlon to which all others are
subordinate is that a statute is to be expounded:
according to the intent of them that made it.

If the words of the statute are in themselves
precise and unambiguous no more is necessary than
to expound those words in their natural and :
ordinary sense the words themselves in such case
best declaring the intention of the legislature."
The second passage is at page 229 in these words
"Where the language of a statute is in its
ordinary meening and grammaticael comstruction
leads to a manifest contradiction of the apparent
purpose of the enactment or to some inconvenience
or gbsurdity hardship or injustice, presumably not
intended a construction may be put upon it which
modifies the meaning of the words or even the
structure of the sentence. This may be done by
departing from the rules of grammar, by gving an
unusual meening to particular words, by altering
their collacation or by rejecting them altogether
under the influence no doubt of an irresistible
conviction that the legislature couldnot possibly
have intended what its words signify and that the
modification thus mede are corrections of care-
less language and really gives the true meaning.
Where the main object and intention of the
statute are clear it must not be reduced to a
nullity by the draftsman’s unskilfulness or
ignorance of the law except in a case of the
absolute intractability of the language used.
Nevertheless the courts are very reluctant to
substitute words in a statute or to add words to
it end it has been said that they will only do so
where there is a repugnancy to good sense.

The first passage says in part that if the
words are precise and unambiguous no more is
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necessary than to expound them in their ordinary
and natural sense. If the passage says only that
it would be difficult if not impossible to recon-
cile it with the second passage but it says more
than that, it explains that precise and unambiguous
words are ‘the best means of expressing the
intention of the legislature. It is the intention
of the leglslature that matters and this is made
clearly manifest in the second passage. A passage,
the first sentence of which, was quoted with
approval by Sachs J. in Thompson v. Thompson (1956)
I A.E.R. 603 at 607. And that passage is fully
exempllfled and even extended by the mse of R.v.
Ettridge (1909) 2 X.B. 24. In that case a man
pleaded guilty to an offence with which he was
charged and sought to appeal against the sentence
passed on him. Section 4 of the Criminal Appeal
Court Act 1907 gives a right of appeal against
sentence following on a verdict. The question
then arose as to whether the Court of Criminal
Appeal had jurisdiction to hear his appeal against
sentence. Be it observed that he pleaded guilty
and there was no verdict but the fact that there
was no verdict did not deprive him of a right to
appeal. Darling J. in delivering the judgment of
the Court said "Where no meaning can be given to
certain words of a statute without rejecting some
of those used in it or where the statute would
become & nullity were all the words retained..

The Court has power to read a section as though
the words which mske it mesningless or nullify it
were not there; for this it is enough to cite
Fisher v. Val de Travers Asphalte Co. 1 C.P.D.259
and Lloyd v. Lloyd (1885) 14 Q.B.D. 725. This
however does not nearly solve our present question,
for the section even were the words "by the
verdict" retained is not meaningless nor is the
section a nullity for it would be operative in all
cases in which the conviction is the effect of a
verdict of the jury. We are distinctly of opinion
that Parliament could hardly have intended that
only those who should have been found guilty by a
Jury should be allowed to appeal against the
sentence which is not the act of the jury at all
but is fixed and awarded by the judge whether the
conviction follow on a plea of guilty or a plea
of not guilty and a verdict of guilty. We are of
opinion that we may in reading this statute reject
words transpose them or even imply words if this
be necessary to give effect to the intention and
meaning of the legislature". In the Ettridge
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case the words are precise and unambiguous but
the Court nonetheless took the view that the
Legislature did not intend to restrict the right
of appeal to persons who have been found guilty
by a Jury. In the instant case the Respondent 1s

seeking to restrict the right of appeal to persons

who object to the amount of any payment made by
the Commissioner. To interpret the sub-section

-in that way would mesn that where the Commissioner

refuses to mske any repayment there cen be no
appeal but if he decides to pay all but onme
penny of the sum the taxpayer claims and in

fact pays that sum there can be an appeal. In-

other words an appeal will be given when the
grievance is less and no appeal will be allowed
when it is at its utmost. That interpretation
has further disadventage in that the right of
appeal could be affected by the person from whom
the appeal is made. All the Commissioner would
need to say is that he will not make a refund
and there could be no right of appeal. We are
strongly of opinion that the legislature
intended to give a right of appeal to a person
who disagrees with the decision of the
Commigsioner in the matter of the making of a

refund. The maklng of a repayment as pointed out

by the Respondent is an administrative act and
does not require the maeking of a decision.
A decision must be tsken before there can be a

payment or a refusel to meke a refund and it must

be from that decision that a right of appeal can
arise.

The result is that the prellmlnary
objection fails. -

We now come to the merits of the appeal and
when considering them we myst bear in mind the
termg of the leétter of the 8th January, 1964,
which spproved the scheme and the relevant
prov1sions of the Income Tax Law namely the
proviso to sub section (2) of section 25 and
paragraph (b) of sub section (4) of section 25
as amended by Law 7 of 1956. The letter of the
8th January, 1964, is 1n these terms -

" Your letter of the 18th December last
with enclosures is hereby acknowledsed.

- I have examined the trust deed submltted
and I now approve the scheme under section 25

of the Income Tax Law 1954 with effect from
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the 1lst January, 1964.

The following is to be supplied annually
in connection with the scheme:

In the
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: No. 1
(a) a list showing names of members and :
- . : Statement of
ampunt contributed in each case. Fects and
(b) a list showing smount contributed by the iﬁgsgzgngf
"~ employer on behalf of each member and Pax ADDO i
the remuneration on which the ng dpp a
contribution is based. : ar
. oth March
10 (¢) particulars of eny repsyments made out 1967
of the fund, whether to employer or (continued)

member.

(d) such other information as may be
requested’.

The proﬁiso to sub section (2) of section 25
is in these words:-

"Provided that the Commissioner may if he
thinks fit and subject to such conditions,
if any, as he thinks proper to attach to

20 the approval approve a fund or any part |
of a fund as a superannuetion fund for
the purposes of this Law".

And paragraph (b) of sub section (4) provides:

"The Commissioner may by notice in writing
addressed to the trustees or other persons
having the management of the fund, with-
draw his approval in the case of any fund
which ceases to satisfy the requirements
_ of this section or the conditions under
30 which the fund was approved, and from
the date of such notice the provisions of
this law granting the exemption from
income tax in respect of the income of
the fund and allowing as a deduction from
income the contributions to the fund
shall cease to have effect in relation
" to the fund." =~ -

It is clear from paragraph (b) of sub section (4)
of section 25 that before the Respondent can with-
40 draw his approval of a scheme he must first serve
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a notice on the trustees or other persons having
the management of the fund and that the
prov131ons of the Law granting exemptions from
income tax shall cease as from the date of the
notice. iy

An argument was addressed to us which
sought to justify the act of the Respondent in
withdrawing hi s approval on the 9th February,
1965, with effect as of the 8th January, 1964,
on the ground that regulation & of the
regulations made on the 19th May, 1955, under
the Income Tax Law 1954 gives him the right or
power to do so. We do not see any such right in
that regulation but if it in fact purported to
give it the regulation would be clearly ultra
vires the Law.

The Appellants case is that once the
superennuation fund is approved by the Respondent
the income of the fund is exempt from taxation.
That being so they are entitled to the refund of
the tax deducted from the income of the fund.
They went on to say that the Respondent had no
power to withdrew his approval as he attempted
to do and most certainly he had no power to
withdraw it retroactively.

The Respondent on his part referred to
section 10 of the Income Tax Law 1954 and
contended that the transaction between the
Appellants and the Company is artificial or
fictitious and couldbe disregarded by the
Respondents. Section 10 provides that "Where the
Commigsioner is of opinion that any transaction
which reduces or would reduce the amount of tax
payable by any person is artificial or fictitious
or that full effect has not in fact been given to
any disposition the Commissioner mgy disregard
any such transaction or disposition and the
persons copcerned shall be assessable accordingly."

This brings us to the point where we must
decide whether the tremsaction between the
Appellants end the Company is artificial or
fictitious. The transaction is evidenced by a
carefully prepared agreement which has been ‘duly
executed by the parties to it. On the fack of
it it has every appearance of genuineness. It is
a document that a Court would recognise as being
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enforceable. Is the transaction that it

evidences artificial or fictitious? We think not.
Shortly put artificial or fictitious means not
genuine, the transaction proved before us is
certainly genuine, and there is nothing artificial
or fictitious about it. Artificial we understand
to mean "not matural, assumed, false affected and
fictitious has the meaning of imaginary, made up,
not real, false assumed in order to deceive. The
trensaction does not come within the meaning of
those words. It is genuine as we have already
pointed out to the extent that a Court would
enforce it. It is also so genuine that both
parties to the agreement counted on meking money
gggogf it - the appellants share amounted to about

The Respondent further submitted that the
Appellants by teking part in a dividend stripping
operation destroyed the bona fides of the applica-
tion for approval. And he also submitted that the
Trustees acted beyond the powers given by the
Trust Deed when they took on the management of
the Company. Dealing with the last submission
first one need only point out that the Trustees
invested in shares of the Company and that three
of the persons who were gppointed Trustees were
appointed directors of the Company slong with
three other persons. The Trustees as such did not
take on the management of the Company. It is not
clear to us what the Respondent meant when he
submitted that by taking part in a dividend
stripping operation the Appellants destroyed the
bona fides of the application for gpproval by the
Respondent. Dividend stripping is not ipso facto
fraudulent or even unlawful why then siould it
destroy the bona fides of the application that was
made months before the dividend stripping was
given thought of.

For these reasons we entertain no dubt that
the appeal on the merit should succeed. .

The appeal is accordingly allowed.

® 00000 ®O0O0O L0000 b0000sd00s 000
® 0000 00O00O0SOOROPOIOGIEONOEOOGOEOBSROORES
® 9 000 00000 PO OIDBOSEAQROOSGEOGOSEESOESEDOES
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, No. 2
 NOTICE OF APPEAL |
Suit No. M6l _< >£ 1967
In the Supreme Court of Judicature &f &amaica
In the High Court of Justice
BETWEEN
THE COMMISSIONER OF INCOME TAX
 a
FRANK MYERS § 10

Appellant

DOUGLAS FLETCHER) Trustees of the

WILLIAM GORDON Seramco Limited

PATRICK ROUSSEAU) Superannuatlon Fund

ERIC BELL , .

DARRYL MYERS -
: Respondents

NOTICE OF APPEAL

This is an appeal against a decision of the
Income Tax Appeal Board made on the 6th day of .
March, 1967, allowing the appeal of the Respondents 20
against a decision of the Appellant dated the 9th
day of February 1965 refusing the Respondents' :
claim for a refund of £37,368 under Section 63 of
the Income Tax Law, Law 59 of 1954.

FACTS |

The Respondents are the Trustees. (herelnafter
referred to as the Trustees) of a Superannuation
Fund established for the benefit of the male
employees of Seramco Limited (hereinafter
referred to as the Company). The Respondents are 30
also Directors of the Company which was registered
and incorporated under the Company Law, Cap.89 in
or about Jsnuary 1963. The Company, at all
material time, had an&thorised capital of £100
and an issued capital of £22.

On the 2lst of October, 1963 the Board of
Directors of the Company at a meeting held at
36 Duke Street in the parish of Kingston resolved
that Carp Corporation should be consulted with a
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view to setting up a Superannuatlon Scheme for the
male staff of the Company.

By letter dated 18th December, 1963, the said
Cexrp Corporation submitted to the Appellant a Draft
Trust Deed for a Superannuation Scheme snd an
application for approval of the said Draft Trust
Deegggﬁder Section 25 of the Income Tax Law, Law 59
of

By letter dated 8th Janua;y, 1964, the
Appellant purported to gpprove the sa;d Draft Trust
Deed.

By a Deed of Trust made on the 16th January,
1964, a Trust for the said Superannuation Fund was
established.

On the 22nd June, 1964, the Trustees bought
all the shares in Seaforth Sugar snd Rum Limited
for the sum of £407,934 and held them as Trustees
for the said Superannuation Fund - the amount of
which, at that time, stood at £400. At or about
the same date the Trustees became Directors of the
said Seaforth Sugar and Rum Limited.

On the 28th December, 1964, the said Seaforth
Sugar and Rum Limited declared a gross dividend of
£99,648 of this accumulated.profits. By letter
dated 5th January, 1965, the Trustees made a claim
under Section 63 of the Income Tax Law for a
refund of the sum of £37,368 being the amount of
tax withheld from the said dividend of £99,648.

By two letters dated 9th February, 1965, the
Appellant firstly gave notice of withdrawal of
approval of the scheme with effect from the 8th of

January l 64 to the Trustees and secondly refused
helr el 1m for refund of aald Sg %. T%e
rustees, g un er sub-3éction

on eale
of the sai n’ %pp

The Income Tax AppealﬁBoard dismissed a
preliminary point of law taken by the Appellant
that on the true and natural construction of the
said Section 63 the Trustees had no right of appeal
and proceeded to hold that the Trustees were
entitled to the said refund as at all material
times, the income of the said Superamnuation Fund
was exempt from tax under Section (1) (si¢) of the
Income Tax Law, Law 59 of 1954 and the trans-
actions described above were not "artificial
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within the intendment of Section 10(Ll)
of the Income Tax Law, Law 59 of 1965.

The Appellant, the Commissioner, now appeals.
GROUNDS OF APPEAL . ,
TAKE NOTICE that the following are, inter

alia, the grounds of appeal on which the Appeéellant
will rely at the hearing of the Appeal:-

1.

2o

That the Income Tax Appeal Board is wrong in
law in interpreting Section 63 of the Income
Tax, Law 59 of 1954, so as to confer a right
on the Trustees to appeal against the
Appellants refusal of their claim for the
said refund.

that, further and in the alternative, the
said Superannuation Fund B8 not "an approved
Superannuation Fund" within the meaning of
Section 7(1) of the Income Tax Law, Law 59
of 1954 as the said Supersnnuation Fund -
established by the said Deed of Trust on the
leth January, 1964 was never approved by the
Appellant; and s0 the said refund was not
due to the Trustees :

that, further and in the altermative, the
Appellant was right in refusing the refund,
having regard to his further powers of
assessment contained in Section 47(4) of the
Income Tax Law, Law 59 of 1954. Accordhgly,
the Appellant acted properly in withdrawing

his approval with retroactive effect by the said

4,

1.

letter dated 9th February,. 1965; end

that, further, and in the altermativé, the
Income Tax Appesl Board interpreted

Section 10(1) of the Income Tax Law
incorrectly in holding that the trensactions
described above do not come within the
meaning of the words "artificial" as used
in the said Section 10(1). |

l RELIEF SQUGHT
That the decision of the Income Tax Appeal

Board made on the 6th March, 1967 and
referred to above be set aside, :

10
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2. That the Appellant's decision refusing the
Trustees claim for the said refund of £37, 368
be restored.

3. That the Respondent do pay the.Appellant the
costs of and incident to the hearing of the
appeal to this Honourable CQUrt.

4, Such further or other relief as this Honourable
Court may deem just. .

DATED this 3rd day of April, 1967.
Crown Solicitor.

TO: The Clesk of the Income Tax Appeal Board,
40 Duke Street,
KINGSTON

AND

TO: DMessrs. Myers, Fletcher & Gordon,
Solicitors,
P.0. Box le2,
KINGSTON.

Filed by the CROWN SOLICITOR of Public Buildings East,

Kingston, Solicitor for the abovenamed Appellant
whose address for service is that of its said
Solicitor.

~No. 3

AFFIDAVIT OF DARRYL WAYNE BRANDON
MYERS

Suit M6l of 1967

In the Supreme Court of Judicature of Jamaica
In the High Court of Justice
BETWEEN

THE COMMISSIONER OF INCOME TAX
Appellant
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AND

DOUG?ﬁﬁ ggg%gﬁER Trustees of the
: gi%%ICK ROU U Seramco Lim;ted
ERTC ‘BELI SSEA Superannuatlénvﬁund

DARRYL MYERS

I. DARRYL WAYNE BRANDON MYERS being duly
sworn make oath and say as follows:-

1. I reside and have my true place of abode at 10
53 Keble Crescent in the Parish of St. Andrew and

my postal address is 53 Keble Crescent, Kingston ©.

I am a partner in the firm of Myers, Fletcher &

Gordon, the Respondents'! Solicitors and I em one

of the Respondents.

2. Seramco Limited was incorporated under the
Companies Law, Chapter 69, on the 28th day of

August, 1963 and the Certificate of Incorporation

is exhibited hereto marked "A". The Company

commenced business @ lst October, 1963 and have 20
since that date continued to carry on business.

3. The Respondents asre trustees under a Deed of
Trust dated 16th January, 1964 made between
Seramco Limited (hereinafter called "Seramco") of
the one part and the Respondents of the other part,
a copy of which is exhibited hereto marked "B".

4, In October of 1963 Seramco decided to set up

a superannuation fund for its male employees.

In furtherance of that decision it retained the

services of Carp Corporation Limited to prepare 30
a draft trust deed for submission to the

Commissioner of Income Tax for his approval.

Se By letter dated 8th Janmuary, 1964, exhibited
hereto marked "C" the Commissioner of Income Tax

stated that he had approved the superannuation

fund pursuant to Section 25 of the Income Tax

Law 1954 with effect from lst Jemuary, 1964. The

effect of that approval was to exempt the income

of the Trustees of the superannuation fund from

income tax pursuant to Section 7(1L) of the Income 40
Tax Law 1954 as amended by Law 7 of 1956.
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O Some time in March, 1964 the Shareholders
(being certain members of the Elder family) of
Seaforth Sugar & Rum Limited (hereinafter called
"the Company") approached the Trustees with a view
to selling to the Trustees all the shares in the
Company.

7. On the 22nd of June, 1964 the Trustees

entered into an agreement with the shareholders of
the Compeny whereby they agreed to purchase all the
issued shares of the Company for the sum of £407,9%4.
A copy of the Agreement is exhibited hereto and
marked "D". On the execution of the agreement,
share transfers in favour of the Trustees were
executed, completed and stamped and all the issued
shares were transferred to or held by nominees on
behalf of the Trustees. The relevant Share transfers
are exhibited hereto marked "E", "F", "G", "H", "I",
IIJII "Kll IIL" "MII "N" llo " re Spect ively. The
share transfers were entered in the Register of the
Compeny and the necessary share certificates were
issued to the Trustees. :

8. The agreement for sale of the shares gave in
clause 7 thereof an option exercisable at any time
before the 3lst day of December, 1965 to the vendors
to re-purchase all the shares in the Company for

the sum of £215,904.

9. At the date of agreement the Company had a
large sum of unappropriated profits. At the time
that the agreement was signed contributions standing
to the credit of the superannuation fund amounted to
some £A400. The Trustees admit that the purchase
money to pay for the shares could only have come
from income derived from the shares by way of
dividend. The Trustees agreed before the Appeal
Board that the purchase and sale of the shares
amounted to a dividend stripping exer01se.<

lO. At a meetlng of the Board of Dlrectors of the
Company held on the 23rd of June, 1964 the share
transfers executed pursuant to the agreement were
presented and approved. Minutes of the meeting are
exhibited hereto marked "P". The necessary entries
were made I the Share Reglster of the Company. The
appropriate new share certificates were issued to
the Trustees. These Share certificates are
exhibited hereto marked "Q", "R", "sS", "Do", "U",
nwyn , "W". A
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ll. After this was done Mr. F.L. lMyers, one of
the Trustees, gave the Secretary a letter

addressed to the Company signed by at least 6ne-ha1f

of the holders of the issued shares of the o
Compeny effecting the removal of Mr. D.P. Elder
as a permanent Director of the Company. The -
letter is exhibited hereto marked "X". This was
done pursuant to the Articles of Association of
the Company. Mr. D.P. Elder thereupon vacated his
position as Chairman and Mr. F.L. Myers produced
another letter exhibited hereto and marked "Y"
addressed to the Secretary of the Company and
signed by the holders of at least one-third of the
issued shares of the Company appointing Mr. F.L.
Myers a permsnent Director of  the Company in
accordance with the Articles of Associatim
Attached to this letter was a letter exhibited
hereto mrked "Z" signed by Mr. F.L. Myers
consenting to his- appointment.

12. After this was done Mr. F.L. Myers in his
capacity as permanent Director by means of a
letter signed by him removed Mrs. A.M. Elder

from the position of a Director of the Company and
appointed Mr. D.P. Elder, Mr. P.H.O.Rousseau and
Mr. D.W.B. Myers as Directors. This letter is
exhibited hereto and marked "AA".

l3. It was then proposed and seconded that a
dividend of 483} per cent be paid out of the
undistributed profits of the- Company up to 30th
September, 1963. This proposal was opposed by
Messrs. D.P. Elder, Conrad Elder and Michsel
Elder but was carried with the help of the
Chairman's casting vote. On the 1lst day.of July,
1964 the Annual General Meting of the- Company was
held and it was resolved that the-Directors-having
recommended a dividend of 48} per-cemt gross that
this recommendation be adpted and the Company
declare a final dividend of 483 per cent out of
the undistributed proflts of the Company to all
shareholders appearlng on the Reglster as at :
lst July, 19

14. On the 23rd of June, 1964 Myers, Fletcher &
Gordon on behalf of the Trustees wrote to the
Commissioner of Income Tax and informed him that
the Trustees had purchased shares in the Company
and asked him to authorise the Company in writing
t0 pay any dividend due in respect of shares owned
by the fund without deduction of tax and to allow
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the amount which should otherwise have been - .
deducted as a credit to the Company in respect of
its own income tax liability. The letter is
exhibited hereto marked "BB". This request was
based on the Commissioner's letter of the 8th
January, 1964 stating that he had approved the
Supersnnuation Fund. .(See exhibit non).

15. By letter dated 25th Jume, 1964, exhibited
hereto marked "CC" the Commissioner of Income Tax
suthorised the Company to make payments of dividend

to the Trustees of the Seramco Limited Superannuation

Fund without deduction of income tax. On the lst
July, 1964 the any in general meeting declared
the dividend of 485% as recommended by the
Directors and a copy of the Minutes are exhibited
hereto marked "DD". On the 2nd of July, 1964, the
Secretary of the Company wrote to the Commissioner
of Income Tax stating that on the authority given
in the letter of the 25th June to make payments of
dividends to the Trustees without deduction of tax,
that a gross dividend of £100,686 had been paid by
way of dividend. This letter briefed hereto marked
"EE", went on to request the Commissioner to credit
the Company's 1964 assessment with the sum of
£37,357. 5. O. being the amount which would have-
been deducted from the dividends and to adv1se the
Collector of Taxes accordingly.

16. Within a few days of receiving the letter of
2nd July, 1964, the Commissioner of Income Tax,

at the time Mr. C.C. Jones, requested me to come
and see him. I complied with the request and there

"was an interview at which the Commissioner of

Income Tax (Mr. Jones) and his Legal Officer,

Mr. D.W. Marsh, asked various questions relating to
how the Trustees had come to own the shares in the
Company. He also asked for copies of the
Memorandum and Articles of Association of Seramco,
a copy of the Deed of Trust and Rules of the
Superannuation Fund, a list of the Directors of
the Company befre snd after the date of the
agreement for sale of the shares and a list of the
shareholders of the Company before and after the
date of the agreement for sale of the shares. .- The
Commissioner then told me when this information
was furnished Mr. Marsh could look into the matter
and get in touch with him again. The information
was furnished within 2 days of the request being
made. Meanwhile the Company's Directors at a
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meeting held on 24th July, 1964, resolved to
borrow £984,270. O. 0. being the 1965 crop lien.
The Minutes of the meeting are exhibited hereto
marked "FF", , ,

17. Some time later in July Mr. Marsh telephoned
me and requested me to attend a meeting with the
Commissioner of Income Tax on Monday, the 27th
of July, 1964. At this meeting the persons
present were the Commissioner of Income Tax,
Mr. C.C. Jones, the Legal Officer of the Income
Tax Department, Mr. D.W. Marsh, myself, Mr. Frenk
Myers and Mr. Jack Ashenheim of Price Waterhouse
& Co., Chartered Accountants representing the
Trustees. At this interview the Trustees were
informed by Mr. Marsh that he proposed to dis-
regard the sale and transfer of the shares for
tax purposes on the ground that it was artificial
and fictitious, and that the Commissioner proposed
to retroactively withdraw the approval of the
Supersnnuation Fund which had been approved by
letter of 8th January, 1964 on the ground that
the Pund had not been established as a bona fide
fund for the purpose of paying pensions and
annuities and that the Commissioner would oppose
any attempted appeal by the Trustees because the
situation was a desperate one and called for =a
desperate medy and this was one way to defeat
the Trustees.

18. I offered to give all the information that
the Commissioner might require concerning the
facts of the case including evidence on oath that
the fund had been established as a bona fide fund
for the purpose of paying pensions and that the
fund had been established months before the
Trustees were approached and negotiations began
for the purchase of the shares. I was never
called upon to do so but on the 28th of July,
1964 the Commissioner wrote to the Secretary of
the Company advising that the authority to make
payments of dividends to the Trustees without
deduction of tax as per his letter of 25th June,
1964 was revoked. This letter is exhibited hereto
and marked "GG".

19. On the llth of December, 1964 the Directors
of the Company held a meeting at which it was
proposed to recommend to the shareholders that

a dividend of £62,280 net which represents a
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gross dividend of 48 per cent less income tax be
peid out of the accumulated profits of the Company
up to 30th September, 196¢4. The Minutes are
exhibited hereto and marked "HH". Once again the
Elders opposed the proposal which was passed on the
casting vote of the Chairman. At a General Meeting
of the Company held on the 28th day of December,
1964, the declaration of the dividend was approved.
The Minutes of the General Meeting are annexed
hereto marked "II".

20. On the 5th day of January, 1965 Myers,
Fletcher & Gordon on behslf of the Trustees wrote
to the Commissioner of Income Tax informing him
that on the 20th of December,1964 a dividend of

48 per cent, being £99,648 less tax of £37,368 had
been declared at the General Meeting of the Company
and that the dividend had been paid to the Trustees

- on the 29th of December, 1964 less deduction of

income tax. The letter went on to state that the
income of the fund is exempt from income tax and
made a claim for a refund of £37,368 under
Section 63 of the Income Tax Law, 1954, being the
samount of tax withheld at source by the Company.
This letter is exhibited hereto marked "JJ".

By letter of 25th January, 1965, Myers, Fletcher &
Gordon forwarded to the Commissioner dividend
certificate in support of the claim and the letter
is exhibited hereto marked "EKK".

2l. The Commissioner of Income Tax by letter of
9th February, 1965 exhibited hereto marked "LL" and
addressed to the Secretary of Seramco mdvised that
the approval of the Superannuation Fund had been
withdrawn with eftect from 8th January, 1964. On
the same day the Commissioner wrote to Myers,
Fletcher & Gordon and advised them that their
claim for refund under Section 6% of the Income
Tax Law was refused. The letter exhibited hereto
and marked "MM" stated that if they were dis-
satisfied with his refusal they have a right of
appeal to the Income Tax Appeal Board under
Section 63 of the Income Tax Law 1954.

22. The Trustees appealed to the Income Tax
Appeal Board under Section 63 of the Income Tax
Law and the gppeal was heard on the 20th of
September, 22nd September, 23rd September, 18th
October, 19th October, 20th October, lst November,
2nd November, 6th November and 9th November, 1965.
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After hearing arguments adduced by Counsel on both
sides the Appeal Board reserved its decision.

23%. On the 6th March, 1967 the Appeal Board by
Judgment which was delivered in writing by the

Chairman, Bir Alfred Rennie, gave its unanimous
decision that the decision of the Commissioner of

Income Tax is reversed and that the appeal is

allowed and that the Trustees are entitled to the
refund of £37,368. A copy of the Judgment is

annexed hereto and marked "NN". 10

SWOBN to by the said DARRYL

WAINE BRANDON MYERS at :

Kingston in the Parish of Sgd. Darryl Myers
Kingston this 3rd day of May

1967 before me:-

sgdo_.w. Ro ) LaWI‘ence
Justice of the Pesace

for the Parish of Kingston.

PILED by Myers, Fletcher & Gordon of No. 4 Duke .
Street, Kingston, Solicitors for the Respondents 20
whose address for serv1ce is that of thelr said
Solicitors.

No. 4
AFFIDAVIT OF ARTHUR ANTHONY DE BUC
) Suit M6l of 1967

In the Supreme Court of Judicature of Jamaica
In the High Court of Justice

BETWEEN THE COMMISSIONER OF INCOME TAX
APPELLANT

AND FRANK MYERS ) 30
DOUGLAS FIETCHERg Trustees of the .
WILLIAM GORDON Seramco Limited
PATRICK ROUSSEAU) Superannuation
ERIC BELL Fund
DARRYL MYERS
. RESPONDENTS
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I, ARTHUR ANTHONY DE BUC being duly sworn make
oath and say as follows:

1. I re51de and have myirue place of abode at 20

- Sullivan Avenue in the Parish of St. Andrew and my

postael address is Kingston 8. I am a qualified
accountant and an Assistant Commissioner of Income
Tax.

2. In the course of my duties as Assistant
Commissioner, I have examined the Final Accounts

of the Superannuation Fund for 1964 and 1965
exhibited hereto marked. "A" and "B". From the said
Accounts I have prepared the documents headed
Source and Application of Funds (exhibited hereto
and marked "C") which shows that the Superannusation
FPund wasused as a means of getting the accumulated

profits of£15341% of Seaforth Sugar and Rum Limited

into the hands of the Shareholders referred to in
ﬁ;ra. 6 of the Affldav1t of Darryl Wayne Brandon
ers.

SWORN to by the said ARTHUR
ANTHONY DE BUC at Kingston
in the parish of Kingston’
this 9th day of May, 1967
before me:-

(Sgd.) V.G. McCarthy
‘Justice of the Peace
- for the parish of Kgn.

Registrar of Supreme Court
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Arthur
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De Buc
sworn 9th
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(continued)

FPILED by the Crown Solicitor of Public Buildings (East),

King Street, Kingston, Solicitors for the Appellant
whose address for service is that of their
Solicitor,
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No. 5
AFFIDAVIT OF KENRIGK LOUIS ROBERTSON

Suit M 61 of 1967

In the Supreme Court of Judicature of Jamaica

In the High Court of Justice

BETWEEN THE COMMISSIONER OF INCOME TAX ‘
|  APPELLANT
AND FBANK'MYERS 'g
- DOUGLAS FLETCHER) Trustees Of'the~
WILLIAM GORDON 3 Sermaco Limited

PATRICK ROUSSEAU Superannuation 10
" ERTC BELL - Fund

- DARRYL MYERS
‘ RESPQNDENTS

I. KENRICK LOUIS ROBERTSON being duly sworn
make oath and say as follows:-

l. I reside and have my true place of abode at
2 Bramwell Drive in the Parish of St. Andrew and
my postal address is 2 Bramwell Drive Kingston 8.
I am a Senior Assistant Commissioner of Income Tax.

2. In December, 1963 and up to the end of June, 20
1964, it was part of my duties to review Super-
snnuation Schemes for gpproval by the Commissioner

of Income Tax under section 25 of the Income Tax Law.

3, On or about the 19th December, 1963, I - -
received from Carp Corporation Ltd. a copy of the
draft trust deed referred to in paragraph 4 of
the Affidavit of Darryl Wayne Brandon Myers and
exhibited hereto marked "A".

SWORN to by the said KENRICK
LOUIS ROBERTSON at Kingston
in the Parish of Kingston
this tenth day of May, 1967,
before me:~

(Sgd-) ? ? J-P.

Justice of the Peace
for the Parish of Kingston

FILED by Crown Solicitors of Public Buildings (East),
King Street, Kingston solicitors for the Appellant

whose address for service is that of the said 40
Solicitors.

K.L.Robertson (sgd.) 50
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‘No. 6 : ‘ In the
‘ ' . _ Supreme Court
AFPIDAVIT OF HAROLD SULLTVAN CARTER ~  of Judicature
of Jamalca
Sult M 61 of 1262 —
' ' No. &
In the Supreme Court of Judlcature of Jamalca o Affidavit of
Harold
In the ngh Court of Just;cevn Sulliven
BETWEEN THE COMMISSIONER OF INCOME TAX Garter sworn
- 10th November
: APPELLANT 1967

AND FRAFX MYERS
: DOUGLAS FLETCHER) Trustees of the
WILLIAM GORDON Seramco Limited
PATRICK ROUSSEAU Superannuatlon
ERIC BELL Fund
DARRYL MYERS
RESPONDENTS

1, HAROLD SULLIVAN CARTER being duly sworm
MAKE OATH AND SAY as follows:- ,

1. I reside and have my true place of abode at

"Cloud's Hill", Diamond Road, Stony Hill in the
Parish of Saint Andrew and my postal address is
Kingston 8.

2. I am Managing Director of Carp Corporation
Linited a company duly . incorporated under the Laws
of Jamaica in the year 1960. The business of Carp
Corporation Limited is to act as consultants to
employers on employee beneflt schemes._ :

% Sometime in October 1963 Carp Corporation
Limited was retained by Sermaco Limited to set up
a Superannuation Fund under Section 25 of the
Income Tax Law 1954, to prepare an appropriate
Trust Deed and Rules and to have same approved by
the Commissioner of Income Tax.

4, Subsequently, I attended several meetings
with Messrs. Darryl Myers, Frank Myers and Douglas
Fletcher to discuss and settle the terms of the
Trust Deed and Rules and the benefits to be
provided by the Fund.

5. On the 18th day of December 1963 Ca:p
Corporation Limited forwarded the Trust Deed and
Rules to the Commissioner of Income Tax and copies
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28.

were also sent to Seramco Limited. On forwarding
the Trust Deed and Rules to the Commissioner of
Income Tax, I informed Mr. Darryl Myers by
telephone that this had been done.

©. Bubsequent to the 18th day of December 1963

I received several telephone calls from Mr. Darryl
Myers asking if the Superannuation Fund had been
approved and requesting that I urge the .
Commissioner of Income Tax to give approval to

the Fund so that it could become operative on

the lst day of January 1964.

7. I made several telephone calls to the then
Commissioner of Income Tax Mr. C.C. Jones and
sometime late in December 1963 the Commissioner of
Income Tax gave me his verbal approval of the
Fund and his assurance that his formal letter of
approval would be forthcoming as early as possible
after his return to office following the festive
season.

8. On receiving this verbal approval and
assurance from the Commissioner of Income Tax, I

immediately telephoned Mr. Darryl Myers and informed

him of the Commissioner's verbal approval to me and
gave my assuresnce that the Trust Deed and Rules
submitted on behalf of Seramco Limited would meet

with the Commissioner's requirements in all respects.

9. Sometime in January 1964 1 received a letter
from the Commissioner of Income Tax dated 8th ‘
January 1964 giving his formal approval to the

Superannuation Fund of Seramco Limited subject to

certain conditions which were set out in the letter.

SWORN to by the said HAROLD
SULLIVAN CARTER at Kingston

in the Parish of Kingston this) Sgd. Harold S.Carter

10th day of November 1967
before me:

(Sgd.) Wm. R.T. Lawrence
JUSTICE OF THE PEACE FOR THE PARISH OF KGN.

FILED by Myers, Fletcher & Gordon of No.36 Duke

Street, Kingston, Solicitors for the abovenamed

respondents whose address for service is that of
their said Solicitors.
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No. 7
AFFIDAVIT OF DARRYL WAYNE BRANDON MYERS
Suit No. M 61 of 1967

In the Supreme Court or Judlcature of Jamaica

In the High Court of Justice

BETWEEN THE COMMISSIONER OF INCOME TAX
APPELLANT

DOUGLAS FLETCHER) Trustees of the
WILLIAM GORDON ) Seramco Limited
PATRICK BQUSSEAU% Superannuation

AND - FRAVK MYERS E

ERIC BELL Fund
DARRYL MYERS _
RESPONDENTS

I, DARRYL WAYNE BRANDON MYERS being duly sworn
MAKE OATH AND SAY as follows:-

1. I reside and have my true place of abode at

53 Keble Crescent in the Parish of Saint Andrew and
my postal address is Kingston 6. I am a partner in
the firm of Myers, Fletcher & Gordon, the Respondents'
Solicitors and I am one of the Respondents.

2. I am a Director of Seramco Limited, a Company
which was incorporated under the Companies Law,
Chapter 69 on the 28th day of August 1963. At a
meeting of the Board of Directors of Seramco
Limited held on the 3lst day of October 1963, the
Directors resolved to establish a Superannuation
Fund and to retain the services of Carp Corporation
Limited to prepare the necessary .Trust Deed and
Rules and to obtain the approval of the Commissioner
of Income Tax pursuant to Section 25 of the Income
Tax Law 1954.

3. At a meeting of the Directors of Seramco
Limited held on the 2lst day of December 1963 the
Directors sppointed the following persons to be:
the first Trustees of the Fund:

Frank Myers,
Douglas Fletcher,
W.5.K. Gordon
P.H.O. Rousseau
E.O. Bell

Darryl Myers

In the
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of Jamsica

No. 7

Affidavit of
Darryl Weyme
Brandon Myers
sworn 10th
November 1967



In the
Supreme Court
of Judicature
of Jamaica

No. 7
Affidavit of
Darryl Wayne
Brandon Myers
sworn 1lOth
November 1967

(continued)

30-

4. After the 21st day of October 1963 several
meetings were held with Mr. Harold Carter of Carp
Corporation Limited at which myself, Frank Myers
and Douglas Fletcher were present to discuss the
terms of the Trust Deed and Rules and the provision
of benefits under the proposed Superannuation Fund.
On the 18th day of December 1963 Carp Corporation
Limited forwerded the Trust Deed and Rules to the
Commisgioner of Income Tax and submitted a copy to
the Directors of Seramco Limited and to the 10
proposed Trustees of the Fund.

5. I was Chairman designate of the Trustees of

the Superannuation Fund. I was anxious to have

the Fund approved so that it would be operative

by the lst day of January, 19¢c4. Accordingly, I
telephoned Mr. Harold Carter of Carp Corporation
Limited on several occasions between the 18th day

of December 1963 and the 29th day of December 1963

and pressed him to obtain the Commissioner's

approval. 20

O. At or gbout the 29th day of December 1963

Mr. Carter telephoned and informed me that the
Commissioner of Income Tax had verbally approved

the Trust Deed and Rules and that the Superannuation
Fund could be operated as of the lst day of '
January 1964 and that the Commissioner had .

promised to forward a formal letter of approval

in the near future.

7. On:meceiving this information, I caused a

meeting of the Trustees to be called to inform 30
them that the Superannuation Fund would commence

on the lst dgy of January 1964 and that the -

Trustees would act on the terms of the Trust Deed

and Rules which had been submitted to us and to

deal with other matters. I exhibit herewith

marked Exhibit "A" a copy of the Minutes of the

Méeting held on the 30th dey of December, 1963.

8. On the 8th day of January 1964 the

Commissioner of Income Tax confirmed in writing

to Carp Corporation Limited that the Superannuation 40
Fund was formally approved and Mr. Carter of Carp
Corporation Limited so informed me by telephone.
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SWORN to by the said DARRYL
WAYNE BRANDON MYERS at ' -
Kingston in the Parish of (8gd.) Darryl Myers

In the
Supreme Court
of Judicature

Kingston this 10th day of of Jamaica
November 1967 before me: s
No. ?
(Sgd;)'Wm. R.T. Lawrence Affidavit of
JUSTICE OF THE PEACE FOR THE gmn"’gggs
PARISH OF Kgn. sworn 1Oth
. : November 1967
FILED by Myers, Fletcher & Gordon of No.36 Duke - (continued)
Street, Kingstm, Sollcltors for the Respondents -
whose. address for service is that ‘of thelr sald
Solicitors. :
No. 8 ; No. 8
: : Written
. WRITTEN JUDGHMENT Judgment of
Judgment in Seramco Limited given by Grannum J.
Mr. Justice H.S8. Gramnum in Chambers 7th March
- on the 7th of Harch, 1969 1967
Present were:
Justlce H S. GranhUm : - Judgé
MI‘ ] ] . -, ll v
e AfA? Dg‘];f}gm Phi 1953 - Reptg. the Appellant
Mr. Darryl Myers |
Mr. Frank Myers .~ Reptg. the Respondents
Mrs. 8. Khaleel R -

Judgment;

This is an appeal by the‘Commissioner‘of Income

Tax against a decision of the Appeal Board constituted

under the Income Tax Law 1954. The decision was
dated the 6th of March, 1967. 'The facta are as
follows:- ‘

The Respondents are the Trustees of a Super-
annuation Fund established for the benefit of the
male employees of Seramco Limited. (I will herein-
after refer to the Respondents as the Trustees and
to Seramco Limited as the Company). By a Tétter
dated the 8th of January, 1964, the Commissioner of
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32.

Income Tax approved the Superannuation Scheme
under Section 25 of the Income Tax Law with effect
from the lst of January 1964. The effect of that
approval was to exempt the income of the Trustees.
from Income Tax.

In June 1964, the Trustees entered into an
agreement with the shareholders of a Company known
as Seaforth Sugar and Rum Limited (hereinafter
referred to as Seaforth) whereby the Trustees
agreed to purchase all the issued shares of
Seaforth Sugar and Rum Limited, for the sum of
£407,934. It was a term of the agreement that
upon the signing thereof, the vendors would .
deliver completed and executed transfers to the
purchasers or their nominees of all the issued
shares in Seaforth etc., together with the
relevant share certificate. It was also agreed
that the purchasers would pay for the shares by
instalments of £54,500 on or before the lst of
July, 1964, £62,500 on or befae the 30th September,
1965, £62,500 on or before the 31lst of October,
1965, £62,500 on or before the 30th November, 1965,

£28,4%4 on or before the 3lst day of December, 1965,

£62,500 on or before the 3lst of October, 1965,
£62,500 on or before the 30th of November, 1965
and £28,434 onor before the 31st of December, 1965.
The agreement also gave sn option (exercisable at
any time before the 3lst of December, 1965) to

the vendors to repurchase all the shares of
Seaforth etc. for the sum of £215,904. At the
date of this agreement Seaforth etc. had a very
large sum of unappropriated profits.

At all relevant times, the authorised capital
of the Compeny was £100. The issued capital was
£22 and when the matter of the purchase of the
shares in Seaforth was being negotiated, the
amount in the Superannuation Fund was about £400.

. The- purchase price of the shares could only have
come from the unappropriated profits of Seaforth.-

In fact it has been admitted in the case for the
Trustees that the Trustees and the vendors of the
shares in Seaforth were engaged in an operation
of dividend stripping.

On the 23rd of June, 1964, there was held a

meeting of the Company at which meeting transfers

were presented pursuant to the above-mentioned
agreement. The transfers were approved and
entered in the Share Register of the Company.

10
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After this was done Mr. F.L. Myers gave the
Secretary a letter addressed to the Compeny and
signed by the holders of at least one half of the
issued shares of the Company. This letter sought
the removal of Mr. D.P. Elder as Permanent Director.
Mr.D.P. Elder then vacated his position as Chairman
of the Board of Directors and Mr. F.L. Myers was
then appointed Permament Director of the Company.
Mr. F.L. Myers in his capacity as Permanent
Director then removed Mrs. A.M. Elder as Director
and appointed Mr. D.P. Elder, Mr. P.H.O. Rousseau
and Mr. W.D. Myers as Directors.

The Annual General Meeting of the Company was
held on the 1lst of July, 1964 and it was resolved
that the Directors having recommended a dividend
of 481% gross, that this recommendation be adopted
and the Company declare a final dividend of 485%
out of - the undistributed profits to all share-
holders. On the: 23rd of June, 1964, Messrs. Myers,
Fletcher & Gordon wrote to the Commissioner of
Income Tax informing him that the Trustees of the
Superannuation Fund had purchased shares in the
Company and asking him to authorise the Company to
pay any dividend due in respect of shares owned by
the Fund without deduction of tax and to allow the
amount which would otherwise be deducted as a
credit to the Compsny in respect of its own income
tax liability. This request was based on the
approval of the Trust Deed.

By a letter dated the 25th of June, 1964, the
Commissioner of Income Tax authorised the Company
to make payment of dividends to the Trustees
without deduction of income tax. This letter was
followed by one dated 2nd of July, 1964 from the
Secretary of the Company to the Commissioner of
Income Tax stating that consequent on the authority
glven in the letter of the 25th of June, dividends
in the sum of £100,686 had been psaid to the
Trustees. without deduction of tax and asking the
Commissioner of Income Tax to credit the Company's
1964 assessment with the sum of £37,757. 5/- being
the amount that would have been deducted from the
dividends. The letter of the 2nd of July appears
to have made the Commissioner of Income Tax
suspicious and on the 28th of July,- 1964 he
wrote to the Secretary of the Company advising him
that the authority to meke pasyment of dividends to
the trustees without deduction of income tax
contained in the letter of the 25th of June was
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revoked. By two letters dated the 9th of
February, 1965 the Commissioner of Income Tax
gave notice to the Trustees of withdrawal of the
approval of the scheme with effect from the 8th
of January, 1964, and secondly refused the .
Trustees' claim for a refund of the said £37,368.
The Trustees appealed.under Sub-section 3 of
Section 63 of the. Income Tax Law. : ,

The Income Tax Appeal Board dismisaed a
preliminary point of Law taken by the Appellant 10
that on the true and natural construction of
Section 63, the Trustee had no right of appeal
and held that the Trustees were entitled to the
said refund as at all material times the income
of the said Superannuation Fund was exempt from:
tax under Section 1 of the Income Tax Law of 1954.
And the transactions described above were not
"artificial" with the intendment of Section 10
Sub-section 1 of the Income Tax Law 59 of 1954.

The Commissioner of Income Tax now appeals 20
on the following grounds:-

(1) That the Income Tax Appeal Board was wrong
in interpreting Section 63 of the Income
Tax Law so as to confer a right of appeal
on the Trustees against the refusal of their
claim for the said refund.

(2) That further end in the alternative, the
said Supersnnuation Fund was not an gpproved
Superannuation Fund within the meaning of
Section 7 (Sub-section 1) of the Income Tax 30
Lew as the said Superannuation Fund
established by the said Deed of Trust on
the 16th of January, 1964 was never approved
by the Commissioner and so the said refund
was not due to the Trustees. :

(%) That further and in the altermative, the
. Commissioner of Income Tax was right in
‘refusing the refund having regard to his
. further powers of Assessment contained in
Seotion 47 (Bub-section 4) of the Income 40
Tax Law snd accordingly, the Commissioner
acted properly in withdrawing his approval
retroactively by the said letter dated
9th February, 1965;

and
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(4) . that further end in the altermative, the
Appeal Board interpreted Section 10 (8ub-.
section 1) of the Income Tax Law incorrectly,

-.in-holding that the said transactions ,do not.

come within the meaning of the word “artlflclal“

as used in that Section.

With regard to ground one, .the Appellant
contends that Section 63 of the Income Tax Law does
not confer a right of appeal against the refusal of
a claim and argues that where a statute confers
jurisdiction on a Statutory Board such as the
Income Tex Appeal Board the Statute must be
construed strictly, regardless of the 1naustlce or
absurdity which results. The relevent provisions
of Section 63 of the Income Tax Law 1954 are as
follows:-

"(1) 1If it be proved to the satisfaction of the
Commissioner that any person for any year of
assessment has paid tax, by deduction or
otherwise, in excess of the amount with which
he is properly chargeable, such.persons shall
be entitled to have the amount so paid in
excess refunded and the Commissioner shall
meke the refund accordingly. Every claim for
repayment under this section shall be made
within six years from the date of the year of
assessment to which the claim relates.

(3) Any person who objects to the amount of any -
repayment made by the Commissioner may eppeal
to the Appeal Board in the same manner as an
appeal may be made against an assessment."

Here the Commissioner is saying in effect, that
since he has not made a repayment, there is no
right of appeal. I myself think that it would lead
to a most extraordinary result if the Legislature
having given a right of appeal for a refund were to
limit that right to persons whosge claims had been
partly met but to refuse it to those whose claims
had been denied eltogether and I agree with the
submission that any construction of a statute which
has such a manifestly absurd result can only be
accepted if no possible comnstruction can be found.
To adopt the arguments of the Appellent, would mean
that an gppeal will lie when the grievance is less
and no appeal would lie when the grievance is at
its utmost.
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In rejecting the preliminary objectim, the
Appeal Board asppear to have based their approach
with regard to the interpretation of the section
in a statement contained in the 1lOth Edition of .

‘Maxwell on the Interpretation of Statutes at"

page 229 which I quote hereunder:-

"Where the language of a statute in its

ordinary meaning and gramatical construction

leads to manifest contradiction of the

apparent purpose of the enactment or to 10
some inconvenience, absurdity, hardship or
injustice, presumably not intended, a

construction may be put upon it which

modifies the meaning of the words or even

the structure of the sentence."

The Board also appear to have been guided by
the decision in the case of R.v. Ettridge (1909)
2 K.B.24.

In that case a man pleaded guilty to an
offence with which he was charged and he sought 20
to appesl against the sentence passed on him.
The question then arose as to whether the Court
of Criminal Appeal had jurisdiction to hear his
appeal against sentence. Section 4 of the
Criminal Appeal Court Act 1907 gives a right of
appeal against the sentence following a verdict.
The Court held that the fact that he had pleaded
guilty and that thee was no verdict, did not
deprive him of his right of appeal.

Darling J. in dellverlng the Judgment of the 30
Court said:

"We are distinctly of opinion that Parlisment
could hardly have intended that only those
who should have been found guilty by a jury
should be allowed to appeal against the
‘sentence which is not the act of the Jury at
all but is fixed and awarded by the Judge
whether the conviction follow a plea of
guilty or a plea of not guilty and a verdict
‘of guilty. We are of opinion that we may in 40
reading this statute reject words transpose
-them or even imply words if it is necessary
to give effect to the intention and meaning
of the Legislature."
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I respectrully agree with thls approach and,
with the reasoning of the Appeal Board end I endorse
the construction which they placed on Section 63 of
the Income Tax Law, nemely, that it conferred a
right of appeal on the Trustees against the refusal
of their clalm for the said refund.

I agree w1th the view. that the Leglslature
1ntended to give a right of appeal to a person who
disagrees with the decision of the Commissioner of
Income Tax in the matter of making a refund. Ground
one, therefore, fails.

The second ground of appeal is that the said
Superannuation Fund was not an’ approved Superannu-
ation Fund within the mespning of Section 7 (sub-
section 1) of the Income Tax Law. The contention
here ia, as I understand it, that when the
Commissioner signed the letter of the 8th of
Jenuary, 1964, approving the Superannuation Scheme
under section 25 of the Income Tax Law with effect
from the 1lst of January, 1964, thereby exempting
the income of the Trustees from Income Tax, there
was no fund established under an irrevocable trust
so0 that the approval of the Commissioner was ultra
vires. This was a point which was imittedly not
taken before the Appeal Board. Section 25 of the
Income Tax Law provides for gpproval by the
Commissioner as follows inter alia:-

"The Commissioner may, if he thinks fit, and
subject to such conditions, if any, as he
thinks proper to attach to the gpproval, -

. approve a fund, or any part-of a fund, as a
Superannuation Fund for the purpose -of this
section:

(i) notwithstending that the rules of the
fund provide for the return in certain
antingencies of contrlbutlons paid to
the fund; or

(ii) if the mein purpose of the fund is the

provision. of such annuities, as aforesaid,

notwithstanding that such provision is
not its sole purpose; or

(iii) notwithstanding that the trade or under-
. taking in connection with:which the fund
is established is carried on only partly

in the Island and by a person not residing

therein."
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I think the answer to this contention is that
es far as I can see, the Law makes no provision
as to the procedure to be followed when applying
for and obtaining an approval; also, it is quite
clear that the Commissioner has been given a very
considerable discretion in the granting or refusal
of approval as long as he is satisfied.. I think -

that this view of the matter is fortified when one '

looks at the rules which are empowered under the

Law and which gppear to allow the Commissioner to
approve a fund which in his opinion complies

Eubstantlally with the condltlons laid down in the
aw.

Speaking for myself I would accept and adopt
the argument of the Respondents that the real
intention of the Income Tax Law was to give wide
discretionary power:to the Commissioner to -ensure
that the rules of the Superannuation Fund &dre not
used as a medium for favouring special categories
of employees or as a means -of abusing the Income

- Tax conce831ons given to Superannuatlon Funds.

The third ground of appeal is that the
Comm1551oner of Income Tax acted properly when he
withdrew his approval retroactively by his
letter of the 9th of February, 1965, and there-
after refused to make the said refund to the
Respondents. Section 47, (subsection iv) of the
Income Tax Law- gives the Commissioner further
powers of assessment. In considering this ground
of appeal, I think one must do so within the
context of the Commissioner's letter of the 8th
January, 1964, which approved the Fund and the
relevent provisions of the Income Tax Law. The
letter of the 8th of January, 1964 which approved
the Fund and the relevant provisions of the
Income Tax Law 1s 1n these terms:

"Your 1etter of the 18th of December last
with enclosure is hereby acknowledged. I
have examined the Trust Deed submitted and
I approve the scheme under Section 25 of the
Income Tax Law, 1954 with effect from the
1st of January, 19c4. The following is to
- be supplied snnually in connectlon with the
scheme:

(a) A list showing names of members and
- amount contributed in each case.
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" (b) A list showing amount contributed by the
employer on behalf of each member and the
remuneration on which the contribution is
“based. A

(é) Particulaistof ahy repayments made out of
the Fund whether to employer or member.

(d) Such other information as may be requested."

The proviso to Subsection 2 of Section 25 is as
follows: . . o

YProvided that the Commissioner may, if he
thinks fit, and subject to such conditions,

if any, as he thinks proper to attach to the
approval, approve a Fund, or a part of a Fund,
as aSuperannuation Fund for the purposes of
this Law."

And paragraph (b) of Sub-section 4 provides:
"The Commissionérimay by notice.in writing -

addressed to the Trustees with draw his
approval in the case of any Fund which ceases
to satisfy the requirements of this Section or
the conditions under which the Fund was
approved; and from the date of such notige

the provisions of this Law, granting the
exemption from income tax in respect of the
income of the fund and allowing as a deduction
from income the contributions to the Fund,
shall cease to have effect."

It is clear from these provisions that before}the
Commissioner can withdraew his approval of a scheme
he must first serve a notice on the Trustees or
other persons having the management.of the Fund;
and that the exemption from income tax shall cease
as from the date of the notice.

The fourth ground of appeal is that the Income
Tax Appeal Board was wrong in holding that the .
trensaction herein did not come within the meaning
of the word "artificial", as used in Section 10 of
the Income Tax Law.

Section 10 provides that:-
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"Where the Commissioner is of opinion that
any transaction which reduces or would reduce
the amount of any tax payable by any persons
is artificial or fictitious or that full
effect has not been given in fact to any
disposition, the Commissioner may disregard
any such transaction or disposition and the
persons concerned shall be assessable
accordingly."

Is the transaction with which we are here
dealing "articicial" or "fictitious"? It is
evidenced by a carefully prepared document which
has not only been duly executed but acted on by
the parties. The onus is on the Appellant -to
establish that the transaction which is evidenced
by such a document is "artificial" oxr- fictitious.
The Appeal Board have stated that they understood
the word "“artificial" to mean not genuine, not
natural, assumed and fictitious to mean imaginery,
made up, not real, falsely assumed in order to
deceive and they held that the transaction did
not come within the meaning of those words. I
agree with that approach and with that finding.

I think that the principle is well recognised
through the authorities, that every man is
entitled to enter into tramnsactions which will
have the effect of reducing his income tax but
this rule is, of course, subject to the qualifi-
cation that the transaction in question must be
real and not a pretended transaction and the
words "artificial" and "fictitious" are the
words which have been used in the cases to
describe a transaction which is a sham or
pretence. If the agreement, deed or instrument
in question is never meant to have effect I can
well see that such a trasmsaction may be described
a8 artificial or fictitious but where as in this
case you have an instrument drawn up, executed
and acted upon by the parties, I fal to see how
it can be described as artificial or fictitious.

As was stated in the case of Whitmore v. the
Commissioners of Inland Revenue reported at 10 Tax
Cases page o645, "I agree with the proposition that
if these documents were mere pieces of paper to
show to the Inland Revenue then the Court looks
at the real transaction and decides whether it can
regard the documents as mere pieces of paper but
I do not think that this is the case here."
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Again as in the case of Dickenson v. Gross reported
at 11 Tax Cases page 614 "where you have documents
which appear to be perfectly legal documents but
which the parties have completely ignored or where
the whole agreement for the sale of the shares was
a sham, I agree that this Court will readily say
that the transaction is artificial. I regard.the
facts here as being quite different from those in

Dickenson,v. Gross, as Mr. Justice Rowlett said in

that case, "People can arrange their affairs if
they do really arrange them, so as to produce a
state of facts in which the taxation is different
and it is no amswer - it is perfectly immaterial -
to say .that. they have’ done. it for that purpose.
But in this case the facts show that in very meny
ways the deed was simply set on one side and
disregarded."

The net result of my conclusions is that this
appeal fails on every ground and the judgment of
the Appeal Board is affirmed. The Appellant must
pay the costs of the appeal fixed at £1,897.10.0d.

(H.S. Grannum) (sgd.)
No. 9
ORDER

Suit No. M6l of
1967

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN THE HIGH COURT OF JUSTICE

BETWEEN THE CQMMISSIQNER OF INCOME TAX
APPELLANT

RANK - MYERS
DOUGLAS FLETCHER
WILLIAM GORDQN:

AND . F .
P Trustees of the
Seramco lelted

PATRICK ROUSSEAU) Superannuation
ERIC BELL Fund

DARRYL MYERS
' o ~ RESPONDENTS

In the
Supreme Court
of Judicature
of Jamaica

No. 8

Written _
Judgment of
Grannum J.

7th March
1969

(continued)

No. 9
Order

7th March
1969
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In the Court
of Appeal of
Jamaica

No.1l0

Notice of
Appeal

2lst March
1969

42.

BEFORE MR. JUSTICE GRANNUM
THE 7TH DAY OF MARCH 1969
IN CHAMBERS

UPON THIS APPEAL comln% on for hearing the
11th May, 1967, the 20th, 2lst and 28th days of
July, 1967, the 13th, l4th, 15th and 16th deys of
November, 1967, the 15th, 18th and 20th days of
December 1967 and the 7th February, 1968 and

7th Mgrch 1969 AND UPON hearing Mr. Enos Grant of
Counsel instructed by the Crown Solicitor, =
Solicitor for the Appellant AND UPON hearing

Mr. David Coore and Mr. Richard Mshfood of Queen's
Counsel instructed by Mr. Darryl Myers of the firm
of Myers, Fletcher & Gordon, Solicitors for the
Respondents IT IS HEREBY ORDERED

1. That the said Appeal be dismissed.
2. That the costs of the Appeal, fixed at

£1,897.10. 0. be paid by the Appellant

to the Respondents.
3. Certlflcate for two Counsel.
BY THE COURT

L.S. (Sgd.) G.M. Miller
Deputy Registrar.
FILED by Myers, Fletcher & Gordon of No.3%6 Duke
Street, Kingston, Soliciors for the Respondents
whose address for service is that of thelr said
Solicitors.
No. 10 |
NOTICE OF APPEAL

IN THE COURT OF APPEAL SUIT NO. M 61 OF %?Qg

BETWEEN =~ THE CQMMISSIQNER OF INCOME TAX
APPELLANT

AND THE TRUSTEES OF SERAMCO LIMITED
SUPERANNUATON FUND
RESPONDENTS
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TAKE NOTICE THAT the Court of’ Appeal will be
moved so soon as Counsel can be heard on behalf of
the abovenamed Appellant on Appeal from the whole
of the: judgment herein of the Homourable Mr.Justice
Grannum given at the hearing of this Appeal from
the Income Tax Appeal Boasrd on the 7th day of March,
1969 whereby it was adjudged that the said Appeal be
dismissed, and ordered that the costs of the said
Appeal be pald by the Appellant.

For an order -

(1) That the decision of the Income Tax Appeal
: Board made on the 6th day of March 1967 be
set aside;’

(2) That the Appellant'e~decision made on the 9th
day of February, 1965 refusing the Respondent's
claim for a refund of £37,368 under Section 63

- of the Income Tax Law, Law 59 of 1954 be
restored;

(3) That the Appellant's Appeal be allowed with
costs in this Court and before the Honourable
Mr. Justice Grannum; '

(4) That there be such further and other relief
as may be just. :

AND FURTHER TAKE NOTICE that-the Grounds of
this Appeal are:-

(1) That the 1earned Judge in Chambers erred and/
or misdirected himself in law in "agreeing
with the approach of", and endorsing "the
construction which" the Income Tax Appeal
- Board "placed:on Section 63 of: the .Income
Tax Law", Law- 59 of 1954;

(2)  Further and in the alternative, that the

learned Judge in Chambers erred and/or mis-

- directed himself in law in holding that
Section 63(3) .0of the.Income Tax 'Law, Law 59
of 1954, gave the Income Tax Appeal Board and

- consequently the .Judge in Chambers juris-
diction 5o hear this matter because "the
Legislature intended to give a right of
appeal to a person who disagrees with the
decision of the Commissioner of Income Tax
in the matter of maeking a refund;"

In the Court
of Appeal of
Jamaica

No.10

Notice of
Appeal

2lst March
1969

(continded)
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(3)

(&)

(5

(6)

44,

Further and in the alternative the learned
Judge in Chambers erred in law in failing to
address his mind to the requirements of
Section 58 of the Income Tax Law, Law 59

of 1954, having regard to the decisioms in
Sir Alfred DaCosta v. Commissiaer of Income
Tax, 6 WeI.R. p.160, and O et al v. C.I.T.

1l East African Tax Cases, Dp.l1l24 to which he
was referred, and in failing to make the
following findings of fact which were: 10
material to the proper determmination of the
appeal, namely inter alia:-

(1) whether the Seramco Limited Supersnnu-
ation Fund was in fact established under
a deed of trust before the Commissioner
of Income Tax purported to grant his
approval by the letter dated 8th
January, 1964;

(ii) whether the events stated in the documents
tendered by the Respondents did in fact 20
take place.

Further and in the altermative, that the
learned Judge in Chembers erred and/or mis-
directed himself in law in holding that the
Income Tax Law, Law 59 of 1954 "mgkes no
provision as to the procedure to be followed
when applying for and obtalnlng an approval¥
of a Supersnnuation Fund, .

Further and in the alternatlve, that the

learned Judge in Chambers .erred and/or mis- 30
directed himself in law in concluding that

the Income Tax (Supersnnuation Fund) Rules,

1955 "fortified" the view that the

Commissioner of Income Tex had been "given a

very considerable discretion in the granting

or refusing of approval of a Superannuation

Fund ‘as long as he is satisfied" with it;

Further and in the alternative, the learned

Judge in Chambers erred and/or misdirected

himself in law in failing to hold that the 40
Seramco Limited Supersnnuation Fund was not

"an gpproved Supersnnuation Fund" within the
meaning of Section 7(i) of the Income Tax

Law, Law 59 of 1954; :
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45.

Further snd in the alternative the learmed
Judge in Chambers erred and/or misdirected
himself in law in concluding that the letter
of the 8th January, 1964 from the Commissioner
of Income Tax to Messrs. Carp Corporation
Limited exempting the income of the weramco
Limited Superannuation Fund from liability to
income taxation, created in law, an estoppel
against the Commissioner of Income Tax;

Further and in the alternative the learned
Judge in Chambers erred in law in failing to
direct his mind to and/or misdirected himself
in law as to the full legal effect of Section
47(4) of the Income Tax Law, Law 59 of 1954;

Further and in the alternative the learned
Judge in Chambers erred and/or misdirected
himself in law in misapplying the principles
of law involved in Section 47(4) of the
Income Tax Law, Liaw 59 of 1954, and conse-
quently in concluding that the Commissiomer
of Income Tax had not acted properly in with-
drawing his approval of the Seramco Limited
Superannuation Fund with retroactive effect,
by the letter dated 9th February, 1965;

Further and in the alternative, the learned
Judge in Chambers erred in law, and/or mis-
applied .or misunderstood the Income Tax Law
in holding that "the real intention of the
Income Tax Law was to give wide discretionary
powers to the Commissioner of Income Tax"

in approving Superannuation Funds.

Further and in the alternative, the learned
Judge in Chambers erred and /or misdirected
himself in law in holding that "the onus is
on the Appellant to establish that the
treansaction which is evidénced by such a
document is "“artificial" or "fictitious'.

Further and in the alternative the learmed
Judge in Chambers erred and/or misdirected
himself in law in concluding that there was
no or no sufficient evidence on which to
properly find that the transactions, the
subJect of the appeal, were not artificial or
fictitious within the meaning of Sectiom 1C(1)
of the Income Tax Law, Law 59 of 1954;

In the Court
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Notice of
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(13) Purther and in the alternative, the learned
Judge in Chambers erred in law and/or feiled
to diect .his mind to, or misdirected himself
in law as to the full effect of Section 10(1)
of the Income Tax Law, Law 59 of 1954 gs it
affects the transections whlch are the subject
of the Appeal;

(14) Further and in the‘alternative, the learned
Judge in Chambers erred in law and/or failed
to direct his mind to one of the most 10
important tests in construing Section 10(1)
of the Income Tax Law, Law 5g,pf 1954, that
is, the test of whether or not the transactions,
the subject of the Appeal, were bona fide;

(15) Further and.in the alternative, the learned
Judge in Chambers erred in law and/or failed
to direct his mind as to the legal effect of
the decision in Campbell v. C.I.R. (1967)
2 W.L.R. 1445, t0 which he wa_sx?ferred by
. counsel for the Appellant, as it affects the 20
.transactions which are the subject of the
Appeal.

AND FURTHER TAKE NOTICE that at the hearing
of the Appeal, the Appellant will crave leave of
the Honourable Court to argue supplementary grounds
of appeal. v

DATED the -21st day of March, 1969.

Sgd. H. Patterson
for Crown Solicitor.

Solicitor for the abovenamed _ 30
Appellant

TO: The above-named Respondents
or their Solicitors = -
Messrs. Mye®s, Fletcher & Gordon,
- 36 Duke Street,
Kingston.
AND. TO:
The Clerk of the Income Tax Appeal ‘Board,
40 Duke Street,
Kingston. 40

FILED by the CROWN SOLIGITOR of 134-140 Tower Street
(Upstairs), Kingston, Solicitor for and on behalf of
the abovenamed Appellant, whose address for service

is that of his said Solicitor.
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No. 11
RESPONDENT'S NOTICE AND GROUNDS OF APPEAL
V' © SUIT NO. M.6l of 1967
IN THE SUPREME COURT OF JUDICATURE OF JAMATICA
ON APPEAL |

BETWEEN THE COMMISSIONER OF INCOME TAX
| APPELLANT

AND FRANK MYERS
DOUGLAS FLETCHER) Trustees of the
WILLIAM GORDON Seramco Limited

PATRICK ROUSSEAU) Superennuation
ERIC BELL ' Fund
- DARRYL MYERS
: . RESPONDENTS

- TAKE NOTICE that upon the hearing of the
above Appeal the Respondents herein intend to
apply for leave to file and serve Notice out of
Time to contend that the decision of the Court
below should be confirmed on grounds other than
those relied upon by that Court.

AND TAKE NOTICE that the Respondents contend
that the decision of the Court below that the

superannuation fund was an spproved supersnnuation
fund within the meaning of Section 7 Sub-Section(l)

of the Income Tax Law is Jjustified and correct on
the following grounds:-

l. In the light of the evidence presented to the
Court below the only conclusion open to the
trial Judge was that the Seramco Limited
superannuation fund was an approved super-
annuation fund within the meaning of the
Income Tax Law, Law 59 of 1954.

2. The unchallenged affidavit of Mr. Darryl
Myers dated the 10th dey of November 1967
proved that before the formal spproval of
the Seramco Superannuation fund by the
Commissioner of Income Tax by his letter
dated the 8th day of January 1964 the terms
of the trust deed and rules had been settled,

the trust had been completely comstituted and

the superannuation fund had therefore come
into existence.

In the
Supreme Court
of Judicature
of Jamaica

No.1ll

Respondent's
Notice and
Grounds of
Appeal

1st July 1969
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AND TO:

48.

The unchallenged evidence aforesaid established
as a question of fact that when the superannu-
ation fund was approved by the Commissioner

of Income Tex it was a superannuation fund
within the mesning of the Income Tax Law.

Having failed to challenge the facts in the

aforesaid affidavit by cross-examination or

by presenting alternative evidence the

Appellant cannot now contend that the

superannuation fund was not an approved

guperannuation fund within the meaning of the
aw.

Having conducted his case before the Income
Tax Appeal Board on the basis that the super-
annuation fund was en approved superannuation
fund within the mesning of the Income Tax Law
the Appellant on appeal to the Court below was
debarred from putting forward a contrary
intention.

It was not open to the Appellant to contend
that the superasnnuation fund was not an
approved fund within the meaning of the Law,
as his case before the Income Tax Appeal
Board was presented on the basis that the
superannuation fund had been validly
established and approved in accordance with
the provisions of the Income Tax Law.

DATED the lst day of July 1969.
Settled by: Richard Mahfood, Q.C.

(Sgd.) Myers, Fletcher & Gordon
. SOLICITORS IOR THE RESP ONDENTS.

The Registrar of the Court of Appeal,
Supreme Court Buildings,

King Street,

Kingston.

The abovenamed Appellant,

The Commissioner of Income Tax,
OR

His Solicitor,

The Crown Solicitor,

134-140 Tower Street,

Kingston. .

FILED BY: MYERS, FLETCHER & GCRDON of No.36 Duke
Street Kingston Solicitors for and on behalf of the
Respgondents whose address for service is that of
their said Solicitors.
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No. 12
FORMAL JUDGMENT OF COURT OF APPEAL -

IN THE COURT OF AFPEAL
CIVIL APPEAL NO. 9 of 1969

BETWEEN THE COMMISSIQNER OF INCOME TAX
APPELLANT

AND THE TRUSTEES OF SERAMCO LIMITED
SUPERANNUATION FUND
RESPONDENTS

BEFORE: Hon. Mr. Justice ILuckhoo President (Ag.)
n Smith J.A.
" " " Edun J.A.

THE 20TH DAY OF DECEMBER 1973.

This Appeal having come on for hearing on the
4th, 5th, 6th, 7th, 8th, 1llth, 12th, 13th, 1l4th,
15th and 18th days of June 1973 and it having been
ordered by a majority on the 20th day of December
1973 that the Appeal be allowed. IT IS THIS DAY
ADJUDGED that the Appeal herein be allowed. The
Order of Grannum J. and of the Income Tax Appeal
Board are set aside and the decision of the
Commissioner of Income Tax is restored. Costs of
the appeal to the Appellant to be taxed or agreed.

(Sgd.) MYERS, FLETCHER & GORDON
RESPONDENTS ATTORNEYS-AT-LAW

Entered by MYERS, FLETCHER & GORDON of 36 Duke
Street, Kingston, Attorneys-at-Law for and on
behalf of the Respondents herein..

In the Court
of Appeal of
Jamaica

No.l2

Formal
Judgment of
Court of
Appeal of
Jamaica

20th December
1973
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No. 13 .
JUDGMENT OF LUCKHOO Ag.P.
IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL No. 9 of 1969

BEFORE: The Hon. Mr.Justice Luckhoo, (Ag. P.)
The Hon. Mr.Justice Smith, J.A.
‘The Hon. Mr.Justice Edun, J.A.

THE COMMISSIONER OF INCOME TAX

APPELLANT
VSe. 10
THE TRUSTEES OF SERAMCO LIMITED
SUPERANNUATION FUND RESPONDENTS

Mrs. A. Hudson-Phillips and B. Kiernan for the
appellant. -

R.A. Mahfood, Q.C. for the respondents.

June 4-8, 11-15, 18, 1973
20th December, 1

This is an appeal from the decision of
Grannum, J. given on March 7, 1969 dismissing an
appeal by the Commissioner of Income Tax, (herein- 20
after referred to as the Commissioner) against the
decision of the Income Tax Appeal Board whereby the
Appeal Board on March 6, 1967 allowed a claim by
the respondents, the trustees of Seramco Limited
Superannuation Fund, for a refund of tax in the
sum of £37,368 which the respondents sg they are
not liable to pay.

The claim for a refund of tax made by the
respondents and rejected by the Commissioner arose
out of a dividend stripping operation carried out 30
pursuant to a transaction purporting to be a sale
and purchase of all of the issued shares in the:
Seaforth Sugar snd Rum Company entered into on
June 22, 1964 by snd between the shareholders of
that company as vendors and the respondents as
purchasers. In the course of that operation the
respondents secured the declaration of a dividend
amounting to £99,c48 less tax to be paid out of
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the accumulated profits of the company. Accordingly In the Court

a sum of £62,280 was paid the respondents and the of Appeal of
remainder of £37,368 retained as tax. On the basis Jamaica

that the superannuatlon fund was an approved fund —

for the purposes of the Income Tax Law, 1954, No.l3
(No.59) (the income of the supersnnuation fund Judgment of
thereby being exempt from income tax) the respon- Tuckhoo Ag.P
dents claimed that the sum of £37,368 retained as o
tax should be refunded them by the Commissioner. 20th December

The Commissioner informed the respondents that his 1973
approval of the fund was revoked with effect from (continued)
January 8, 1964, the date such approval was
communicated by letter to the respond ents. The
Commissioner refused to entertain the respondent's
claim for a refund of tax. The respondents appealed
to the Income Tax Appeal Board against the
Commissioner's refusal. The Appeal Board allowed
the respondents'- appeal and held that the
Commissioner should make the refund of tax claimed.
Thereupon the Commissioner appealed unsuccessfully
to a judge in Chambers (Grsnnum J.) against the
decision of the Appeal Board. That in short is

how the present appeal arose.. However, in view of
the nature of the arguments addressed to the Appeal
Board, to the judge in chambers and to this Court,
it is necessary to set out the history of the

matter in some detail.

Seramco Limited (hereinafter referred to as -
Seramco) was registered as a company in Jamaica
in August, 1963. The directors of Seramco decided
to set up a superannuation fund for the benefit of
the male employees of the company and in further-
ance of that decision retained the services of
Carp Corporation Limited to prepare a draft trust
deed for submission to the Commissioner in order to
seek, under s.25(2) of the Income Tax Law, 1954,
his approval of the fund for the purposes of that
Law. If so approved then, subject to the provisions
of that Law and to any regulations and rules made
thereunder, any sums of money paid by an employer
or employed person by wy of contribution towards
the fund would, in computing profit or gains for
the purpose of assessment to income tax, be allowed
to be deducted as amn expense incurred in the year
in which it was paid (s8.25(1)) and the income of
the fund would be exempt from income tax (s.7(1)).
On December 18, 1963 Carp sent the Commissioner a
draft trust deed with a schedule containing draft
rules of the proposed superannnatlon fund. On
December 21, 1963, at a meeting of the directors of
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Seramco it was proposed that the persons named in
the draft trust deed as trustees be appointed the
first trustees of the superannuation fund. - These
persons were all directors of Seramco. On or '
about December 29, 1963, the Commissioner
verbally purported to approve the proposed
superannuation scheme under s.25 of the Income
Tax Law, 1954, with effect from January 1, 1964,
and promised to forward in the near future a formal
letter of his gpproval. Upon receipt of this
information a meeting of the persons named as
trustees in the draft deed was called for
December 30, 1963. The meeting was duly held on
that day. At the meeting the fact of the
Commissionert!s verbal approval of the proposed
superannuation scheme was announced and a copy of
the draft trust deed and schedule containing the
draft rules was examined. It was then resolved
that a superannuation fund be established on the
terms contained in the draft trust deed and rules
and that contributions payable thereunder be made
with effect from January 1, 1964. Bankers,
aunditors snd solicitors of the fund were appointed,
the chairman undertaking to obtain an engrossment
of the trust deed and rules for formal execution
by the trustees and to make the necessary arrange-
ments to open a bank account. Arrangements were
also made by way of resolution to deal with
contributions to the fund.

On Januery 8, 1964 the Commissioner wrote
Carp acknowledging receipt of Carp's letter of
December 18, 1963 with enclosures and informing
Carp that he had examined the trust deed and
rules submitted (in reality the draft deed and
draft rules) end approved the scheme under s.25 of
the Income Tax Law; 1954 with effect from January 1,
1964. The Commissioner in his letter required
that certain particulars in connection with the
scheme be supplied him annually. e

On January 16, 1964, the trust deed (with
rules) was engrossed and executed by the parties
thereto. - ,

In March, 1964, the shareholders of the : -
Séaforth Sugar and Rum Company (hersinafter
called the Company) approached the respondents
with a view to selling them all their shares in
the company. On June 22, 1964, the respondents
entered into a written agreement with the
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shareholders of the company (all shareholders being
members of the Elder family) whereby the respondents
agreed to purchase all of the issued shares of the
company for the sum of £407,934. It was a term of
the agreement that upon the signing thereof the
vendors would deliver completed and executed
transfers to the purchasers or their nominees of
all the issued shares in the company together with
the relevent share certificates. It was also
agreed that the purchasers would pay for the
shares by certain specified instalments the last
such instalment to be paid on or about December 31,
1965. The agreement also gave an option to the
vendors exercisable at any time before December 31,
1965 to re-purchase sll the shares of the company
for the sum of £215,904. This option we have been
informed has duly been exercised. At the date of
the egreement the company had a very large sum of
unappropriated profits.

At all relevant times the authorised capital

of Seramco was £100 the issued capital was £22 and.
when the matter of the purchase of the shares in

the company was being negotiated the smount in the
supersnnuation fund was about £400. The purchase
rice of the shares less the amount of £215,904

the price at which the shares could be repurchased
by the vendors) could only bave come from the
unappropriated profits of the company. In fact it
has been admitted that the respondents and the
vendors of the company's shares were engaged in a
dividend stripping operation whereby the respondents
expected to gain £8,334 by reason of the superannu-
ation fund being an approved superannuation fund
under s.25 of the Income Tax Law and the Elders
expected to get nearly £200,000 as a capital receipt
tax free.

On June 23, 1964 a meeting of the company's
directors was held when transfers were presented
pursuant to the abovementioned agreement. The
transfers were gpproved and entered in the shares
register of the company. ZEach of the three Elders
now held one share as nominee shareholders on
behalf of the respondents. F.L. Myers one of the
respondents gave the secretary a letter addressed
to the company and signed by the holders of at
least one half of the issued shares of the company
seeking the removal ofD.P. Elder as permanent
director of the company. D.P. Elder vacated his
position as chairmen of the board of directors.
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F.L. Myers was then appointed permanent director
of the company and in th& capacity removed Mrs.
A.M. Elder as director and appointed D.P.Elder,
P.H.O0. Rousseau and W.D. Myers as directors. This
having been done it was proposed and seconded that
a dividend of 483% be paid out of the undistribued
profits of the company up to September 30, 1963.
The three Elders (who each held one share as
nominee shareholders on behalf of the respondents)
voted in opposition to the proposal which was
carried with the help of the chairman's casting
vote. At the annual general meeting of the
company held on July 1, 1964 it was resolved that
the directors having recommended a dividend of

gross this recommendation be adopted and the
company declare a final dividend of 483% out of
the undistributed profits to all shareholders.

On June 23, 1964 the respondents' solicitors
had written the Commissioner informing him of the
respondents! purchase of shares in the company
and asking him to authorise the company to pay
any dividend due in respect of shares owned by
the superasnnuation fund without deduction of tax
and to allow the amount which would otherwise have
been deducted as tax as a credit to the company
in respect of its own income tax liability. This
request, based on the Commissioner's approval of
the supersnnuation scheme given under s.25 of the
Income Tax Law, 1954, was granted. On July 2,
1964, the Secretary of the Company wrote the
Commissioner stating that consequent on the
authority given by him to make payments of :
dividends.to the respondents without deduction of
income tax, dividends in the sum of £100,686 had
been paid the respondents. The secretary of the
company asked the Commissioner to credit the
company's 19064 assessment with £37,757.5s., being
the amount that would have been deducted from the
dividends, and to advise the Collector of Taxes
accordingly. - As the Appeal Board observed that
letter seemed to open the eyes of the Commissioner
as to what was going on and he asked D.W. Myers -
to come to see him. Myers did so. Thereafter on
July 28, 1964, the Commissioner wrote the secretary
of the company advising him that the authority
given to make payment of dividends to the :
respondents without deduction of income tax was
revoked. -

On December 1ll, 1964, the directors of the
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company held a meeting at which it was proposed to In the Court

recommend to the shareholders that a dividend of of Appeal of
£62,280 net representing a gross dividend of 48% Jamaica
less tax be paid out of accumulsgsed profits of the —
company up to December 30, 1964. The three Elders No.1l3

voted in opposition to the proposal which was J t of
passed on the casting vote of the chairmen. At a Ludﬁgen o P
general meeting of ‘the company held on December 28, uckhoo Ag.P.
1964, the recommended dividendwas gpproved. - On 20th December
January 5, 1965, respondents wrote the Commissioner 1973
informing him that on December 28, 1954, a dividend

" of 48% being £99,648 less £37,368 of tax had been (continued)

declared at the general meeting of the company and
that the dividend less tax was paid the respondents'
shareholders on December 29, 1964. That letter
went on to state that the income of the fund was
exempt from income tax and made claims to a refund
in the sum of £37,368 being the amount of tax
withheld on the dividend. On February 9, 1965,

the Commissioner wrote the Secretary of Seramco
advising him that his approval of the superannuation
scheme was withdrawn with effect from January 8,
1964. On the same day the Commissioner wrote the
respondents' solicitors and advised that the
respondents' claim for a refund of £37,368 under
S5.63% of the Income Tax Law, 1954 was refused. In
that letter it was also stated that if the
respondents were diesatisfied with the Commissioner's
refusal they had a right of appeal to the Income
Tax Appeal Board. The respondents thereafter
appealed under s.63(3) of the Income Tax Law, 1954,
to the Income Tax Appeal Board against the
Commissioner's refusal of their claim to a refund
of tax. Before the Appeal Board, as indeed before
the learned judge and before us, it was submitted
in limine on behalf of the Commissioner that there
1s no Tight of appeal provided by the Income Tax
Law in respect of the decision of the Commissioner
refusing a claim to a refund of tax. That sub-
mission was rejected by the Appeal Board. It was
contended on behalf of the Commissioner before the
Appeal Board:-

(1) that the Commlssloner s approval of the
fund had been revoked with retrospective
.effect from January 8, 1964 by his letter
of February 9, 1965;

(11) that the transaction between the respondents
and the compsny was an artlfICIal transaction
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_within the contemplation of s8.10(1l) of the
Income Tax Law entitling the Commissioner

- to disregard the transaction as between the
parties thereto; '

(iii) that the dividend stripping operation
‘between the respondents and the company
destroyed the bona fides of the reapondents'
application to the Commissioner for his .
approval of the fund given under 5.25(1)
of the Income Tax Law,

whereby the respondents' claim for a refund of tax
was properly rejected by the Commissioner. - These
contentions were rejected by the Appeal Board who
accordingly allowed the respondents' appeal. agalnst
the Commissioner's decision.

On appeal against the Appeal Board's declslon,
Grennum J. also rejected the objection in limine
taken on behalf of the Commissioner that there was
no right of appeal provided by the Income Tax Law
against the decision of the Commissioner refusing
the respondents' claim for a refund of tax.

Before the learned judge it was contended on behalf
of the Commissioner -

(i) that the fund was not an approved, fund
within the provisions of the Income Tax Law
because:- _

(a) it was established by a deed of trust
executed on January 16, 1964 and that
executed deed had not been approved
by the Commissioner;

(b) that the trust was not an irrevocable
. trust as required by s.25(1) of the _
Income Tax law before the Commisgsioner's
apprOVal of the fund could validly be
given;

(ii) that the Commissioner's approval in
event had been retroactively withdrawn with
effect from January 8, 1964;

(iii) that the transaction between the respondents
and the company was an artificial transaction
within the contemplation of s.10(1) of the
Income Tax Law entitling the Commissioner to
disregard the tramnsaction as between the
parties thereto,
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whereby the respondents' claim for a refund of tax In the Court
was properly rejected by the Commissioner. In of Appeal of
. rejecting the first of those eontentions, Jamaica
Grennum J. stated that there was no prescribed -—
procedure to be followed in the maklng of an No.1l3

application for the Commissioner's approval of a Judgment of
superannuatlon fund and that there was con31derable Iuckhoo Ag.P
discretion given the Comm1381oner in granting or e
refusing approval of a fund. " Gramnum J. also 20th December
redecte& the second and third of those contentions 1973

holding in the caseé of the third contention that (continued)
the onus was upon the Commissioner to estdbllsh

that the trensaction was gn artificial transaction

within the contemplation of 8.10(1l) of the Income

Tax Law and that the Commissioner had failed to

discharge that onus. Grannum J., accordingly dis-

missed the Commissioner's appeal with costs fixed

at £1 897 10s. ‘ .

A number of interesting points arise for
consideration in the present appeal. Logically,
the first is whether there is a right of appeal
given in respect of the Commissioner's refusal of
a claim for refund of tax made pursuent to s.63 of
the Income Tax Law. That point will be dealt with
later in this judgment. It was conceded that the
Commissioner was not empowered to withdraw his
approval of the supersmnuation fund with retro-
active effect, and so the Commissioner's refusal
of the respondents' claim to a refund of tex was
no longer. supported on that ground. It was urged
on behalf of the Commissioner that the Commissioner's

approval of the fund was imvalid because -

(i) there was in fact no trust in existence on
January 8, 1964 when such approval was
conmunicated by letter to Carp who were
acting ontehalf of Seramco, the deed of
trust (and rules) having been executed on
January 16, 1964;

(ii) in any event, the fund was not set up under
- irrevocable trust within the conb%emplation
of s8.25(2)(a) of the Income Tax Law, 1954.

Mr. Mahfood for the respondents contended that it
was not competent for these points to be taken in
this Court as neither of them had been raised
before the Income Tax Appeal Board and further it
was wrong for the second of these points (ii) to
be urged before the learned judge in chambers, as
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it had been, the arguments before the Appeal Board
baving proceeded on the basis that the Commissioner's
approval in its inception had validly been given.

Mrs. Hudson-Phillips for the Commissioner *
contended, however, that a judge in chsmbers on -
appeal from a decision of the Appeal Board has to
approach every issue of fact as res integra and ‘to
make his own finding thereon. Support for 2t
contention is to be found in the two undermentimed
cases cited by her. In O et al v. The Commissioner
of Income Pax (1953) (Ci¥il Kbpeale 0B«

3) the East African Court of. Appeal
on appeal from the decision of a judge of “the ngh
Court of Tanganyika allowing an apgeal agalnst '
decision of the Local Committee (%
counterpart of the Jamaica Appeal Board) had thls
to say (per Briggs, J. of A; Worley V.P. and Cox,

C.J. (Tanganylka agreeing) -

"It must be remembered that an appeal from a
Local Committee differs from an ordlnary
appeal fran a subordinate court in that the
High Court is obliged, regardless of the
findings of the Committee, to approach every
issue of fact as res integra emd to make its
own findihgs thereon, an at in so doing it
is bound by .a provision that the onus is
alweys on ‘the. taxpayer to show that the
original assessment is excessive. This
applies equally whether the taxpayer or the
Crown is the appellant, and applies nonethe-
less although the Local Committee has reduced
‘or quashed the original assessments. See the
East African Income Tax (Management) Act, 1952,
sections 77 and 78 and particularly section
78(5). The position is therefore that, in
any appeal by the Crown to the High Court
where the issue is one of disputed fact,
unless the taxpayer adduces not merely some
.evidence, but gufficient evidence to satisfy -
“the Court; the appeal automatlcally succeeds,
the Local Commlttee 8 de01slon is set aside
and the orlg;nal assessment is restored."

Section 58(2) of the Income Tax Law, 1954 is
the Jsmaican counterpart of s.78(5) of the East
Africen Income Tax (Management) Act, 1952, and by
8.63(3) of the Income Tax Law, 1954, "any person
who objects to the amount of any repayment made by
the Commissioner may appeal to the Appeal Board in
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the same menner .as an appeal may be made against the
assessment." I respectfully agree with the reason-
ing and conclusion of the East African Court of
Appeal as contained in the extract set out above.

In Sir Alfred D'Costa v. Commissioner of Income Tax
(19%5) (unrepofEeE?'!before Duffus P., lewlis and
Henriques J.J.A.) the appeal to the judge in
chambers (the Chief Justice) had been argued on the
basis of the primary facts found by the Board and
no further evidence was tendered orally or by
affidavit by either party. The Chief Justice after
hearing submissions, arrived at the conclusion that
the finding of the Appeal Board was wrong. The
learned President of the Court of Appeal (in whose
judgment the other members of the Court concurred)
had this to say -

"The finding of the learned Chief Justice is
undoudbtedly a finding of fact and this Court
may only interfere if the appellant is able to
show that there was no evidence to support the
finding or that it was based on a mis-
interpretation O0f law eececececcccrceccsceccecns

.. The learned Chief Justice did not mis-
conceive his functions but proceeded to a
careful analysis of the primary facts as found
by the Appeal Board, and to draw hisg own
conclusions thereon, and this is what he was
required to do on the hearing of the appeal."

In the instant case a number of affidavits
and other documents were filed and oral testimony
adduced in the proceedings before Grannum, J. It
was for Grsnnum, J. to make findings of fact upon
the evidence before him and from those findings of
fact to reach his own conclusions. It is true that
the matter had been argued before the Appeal Board
on the basis that in the inception there had been
a valid approval of the fund given by the
Commissioner. That, however, could not prevent
argument or indeed decision on appeal to a judge . -
in chambers based upon the evidence placed before
the judge in chambers even though argument addressed
to the Board might have been put on a different
basis. To do otherwise would be tantamount to
ignoring evidence adduced which, under the
procedure prescribed- by law governing appeals from
the Appeal Board to the judge in chambers, it is
competent for the parties to adduce.
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Whether a power of revocation is reserved
to the employers by the terms of the trust was a
question properly for the determination of the
Jjudge in chambers and whether the provisions of
8.25 of the Income Tax Law allows the Commissioner
to give a valid gpproval of a fund set up under
the trust was a question of law for the judge
whose decision thereon can (assuming a right of
appeal is given under s.63 of the Income Tax Law)
be challenged in this Court. '

Reverting to the submissions made on behalf
of the Commissioner, as to (i) whether there was
a_trust in existence on January 8, 1964 this is
e question of fact. The decision of the judge in’
chambers on any question of fact is final and only
questions of law lie to this Court (s.58(6)). It
can hardly be urged that there was no evidence on
which Grapnum, J. could conclude that at January 8,
1964 (indeed at January 1, 1964) a trust in the
terms contained in the draft deed and rules had
been creatéd. While the Commissioner might not
have been made aware of the events taking place
when the directors of Seramco met in December,
1963 culminating in the creation of the trust and
in the setting up of the superannuation fund
thereunder he nevertheless gave his gpproval on
the basis that a trust in’ those terms end a
supersnnuation fund thereunder would be set up
with effect from Jasnuary 1, 1964 and that indeed
was done. The execution of the deed and rules
appended thereto was merely confirmatory of what
had already occurred. As to (ii) whether the fund
was set up under an irrevocable trust, it is clear
that the Appeal Board and the judge in chambers
found as a fact the terms of the trust to be
those as contained in the trust deed and the rules
appended thereto. No dispute arises as to those
terms. The question is whether those being the
terms the trust is irrevocable? Such a question
as I see it is a question of law (see Edwards v.
Bairstow and Harrison (1956) A.C. 14) and as Mrs.

udson-. ips contended, it was open to the
Appeal Board and to the Jjudge in chambers and it
is now open to this Court to decide even without
objection being raised on the part of the
Commissioner that the trust is not irrevocable
whereby the Commissioner is not permitted under
5.25(2) of the Income Tax Law nor indeed under
condition 1 contained in the Schedule to the
Income Tax (Superennuation Funds) Rules, 1955
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(made under s.73(3)(c) of the Income Tax Law, 1954)
to approve a superannuation fund set up under such
a trust. . _

Having concluded that it is open to this Court
to determine whether or mot the superamnuation fund
was set up under irrevocable trust it is necessary
to examine the provisions of ‘the trust which it is

claimed bear on this question. The last parsgraph -~

paragraph © - of the trust deed provides as -

follows -

"Except as herelnafter provided the said trust
shall continue durlng the life of the last
survivor of the issue now living of Her
Majesty Elizsabeth II ad twenty-one years
after -the death of such survivor and such
further period, if any, as may be lawful.

Upon the termination of the said trust the
affairs thereof shall be wound-up and subject
to the payment of all costs,_charges and
expenses which may then be owing, and to
provision as the fund will admit being made
for the payment of ‘any benefits which are then
payable the balance of the fund, if any,

shall be dispersed in accordance with the
sald rules.

The opening words of that paragraph show that

1t cannot be ascertained from the deed itself that

the trust is irrevocable. One must therefore have
regard to the rules of the fund appended to the
deed. The first of the rules relevant to this
issue is rule 10(1). The first three paragraphs
of rule 10(1l) relate to benefits payable by the
trustees upon termination of employment of an
employee upon death or retiremeént and call for no
comment. Paragraph (d) of the rule 10(1) is in
the following terms:- .

"Where the termination of employment is by
reason of any contingency other than death
“or retirement the termlnatlng member shall
receive from the fund a sum équal to the
aggregate asmount contrzbuted by him to the
fund with such interest as may have been
.credlted to hig account. The Employer may,
‘at its sole discretion, leave the value of
> its comtribution made: on behalf of eany member
who*termlnates under this sectlon in the fund
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to provide sn annuity to the terminated
member payable in the normal form upon the
terminated member's attainment of his
normal retirement age."

It is proviso (i) to s.25(d) of the Income

Tax Law which enables the Commissioner in his
discretion and subject to such conditions if eny,
which he may think proper to attach to the

approval, to approve a fund or part of a fund, as
a superannuation fund for the purpose of the Income

Tax Law where the rules of the trust under which
the fund is established provide for the return in

a contingency of the kind mentioned in paragraph

.(d) of rule 10(1l) of contributions paid to the
fund. Paragraph 12 which the. Commissioner claims

is the one which renders the. trust a revocable one
is as follows - _— L

"The Employer may at any time on.givng three
months notice in writing to the secretary
cauge contributions to6 cease to the fund
and on such notice being given by the
Employer the fund shall be wound-up and
after all expenses incurred in connection
with the fund have been paid, snd any sum
which have become payable under rule 10(a) have
been paid and benefits in the process of
fagment or pending payment under rule 10(b),

¢) or (d) have been purchased from a duly
constituted insurance company, or otherwise
secured, the residue, if any, shall be paid
over by the trustees to the members as if
they had terminated employment on the date
of wind-up of the fund in accordance with
rule 10(d). If any residue remsins
undistributed it shall be paid over to the
Employer by the trustees.” o

Under this rule the employer reserves to

himself the power to have the fund wound-up
whereby each of the employees who is participating

in the fund and whose employment in fact has not
been terminated by any contingency would receive
from the fund the aggregate amount contributed by

him to the fund with such interest as may have
- been credited to his account. Any residue remain-

ing undistributed after the fund is wound-up is
to be paid over to the employer by the trustees.
Thereafter the trust is at an end. Although a

provision in the rules of a trust under which a
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a superannuation fund is established providing for
discontinuance of contributions to the fund does
not render the trust a revocable one it does seem
to me that parsgraph 12 in expressly enabling the
employer to bring the trust to an end by causing
contributions to the fund 't0 cease does’ render the
trust a revocable one. Mr. Mahfood said that the
terms of the trust in the instant case were drafted
after consultation of precedents of trusts employed
in England in connection with schemes under s.379
of the Finance Act, 1952, the English counterpart
of s.25 of the Income Tax Law, 1954. Two such
precedents were submitted for our comnsideration.
One of these was contained in rules the sole
provision which related to- the determlnatlon of
trust belng as follows:-

"At the expiration of 20 years from the death
of the survivor of all the lineal descendants
of His Late Majesty King George V who were
living on the Commencing Date (in this Rule
called 'the Trust Period!) or on eny earlier
date on which the Compsny ceases to exist
unless thereupon there is a successor of the
Company which resolves to continue the Scheme
the trusts constztuted by the Scheme shall
determine: - ’

Provided that instead of dissolving the
Scheme on any date prior to the expiration of
the Trust Period the Trustees may after con-
sultation with the Members determine to
contlnue the Scheme as a closed fund."

It will readily be seen that no power is
reserved in those rules to the employer to revoke
the trust. The other relates to a Life Office
Scheme 1nclud1ng life insurance where the whole
cost is to be 'borme by the employer except volun-
tarily by a member for the purpose of augmenting
his pension. The relevant provisions of the deed
in such a case are as follows -

"4.~-The Employer shall transmlt to the
Trustees all contributions collected
by it from the Members and from time to
time shzll- gay to the Trustees such
~moneys as the Actuary certifies to be
necessary to supplement those contri-
‘butions in providing the benefits under
the Scheme other than the life assurance
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benefits and shall reimburse the Trustees
the cost of managing and administering the

~ Scheme. subject to the right of the

Employer hereby reserved to give six
months notice of its intention to cease

t0 contribute to the Scheme and for the

life assureance policies to which Clause

10 hereof refers and so to cease at the

15.

16.

expiration of that six months.

................"... ....0.0.’.......0

The Scheme shall be wound up and the Fund
disselved -

(1) On the twentieth annlversary of.the

death of the last survivor of the
issue living on the Commencing Date
of his late Majesty King George V
(which period is hereinafter called
"the Trust Period") unless there has
. been legislation making it lawful
for the trusts of the Scheme to
contlnue

(2) On the making of an Order or an
effective resolution being passed for
the winding up of the Employer other
than a resolution for the purpose of
reconstruction or asmalgamation

(3) On a New Employer succeeding on
reconstruction or amalgamation to the
business of the Employer and not
being willing to enter into the
agreement to which Clause 14 of this
Deed refers

(4) At the expiration of six months after
.the giving of the notice by the
Employer of its intention to. ceage to
pay contributions to which Clause 4
of this Deed refers unless the Scheme
is thereupon continued in a modified
form as prescribed by Rule 3l.

If and whenever the Scheme is wound up 80
much of the Fund as is not at that time
invested in the. purchase of snnuity

- mlicies or contracts shall be realised and

those annuity policies and contracts and
the moneys then in hand shgll be applied
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650

so far as they permit to the following In the Court

purposes and with the respectlve of Appeal of
priorities 1ndlcated - SR Jamaica
(1) In the provlslon by purchase or other— No.l3

wise from the Government or from an

insurance company of uncommutsble non- %3gggggﬁAng
assignable immediate annuities payable °
under the same conditions as payments 20th Deceber
receivable hereunder for those persons 1973

then entitled to pensions out of the

fund such annuities to be of amounts (continued)
equal to the pensions to which those
persons are then entitled.

(2) In the purchase in like manner or the
provision otherwise of uncommutable
non-assignable deferred annuities for
those Members entitled in anticipation
to pension benefits out of the Fund
regard being had to their respective
prospects of becoming entitled to
pensions and the -amount thereof had
the Fund continued to exist -

PROVIDED THAT in exceptional

cages of ill-health or when an
annuity would be of trivial smount
a lump sum payment may be made in
lieu of the provision of an
sanuity.

(5) Ang moneys whlch remain after purposes
(1) and (2) have been completed shall
be rsturned to the Company. -

of the rules -

Under the provisions of the Deed the
Employer has the right to give six mamths
notice in writing to the Trustees and at the
end of that six months to discontinue or
suspend the Scheme in respect of new
entrants or in respect of increases of
benefits to existing Members or both or
alternatively to discontinue contributions
entirely whereupon the Scheme shall be
dealt with in accordance with the
provisions of the Deed."
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Although the employer may cease to pay
contributions it is left to the discretion of the
trustees to decide whether the Scheme is to be
wound up and the fund dissolved. As such there is
no power of revocation of the scheme reserved to
the employer. .

.~ In the trust under consideration in the
instent case mno such discretion is given the
trustees where the employer ceases to pay
contributions to the fund. v 10

For these reasons I would hold that the trust
in the instent case is not  irrevocable and the
Commissioner could not validly approve the fund
under s.25(2) of the Income Tax Law, 1954. If I
am correct in that conclusion the respondents'
claim for a refund of tax cannot be entertained.

Before leaving this aspect of the matter 1
should perhaps refer to a submission made by
Mrs. Hudson-Phillips to the effect that the
Commissioner's approval was not validly given . 20
because hewas not made aware by the respondents
that the superannuation scheme relates to both
directors and other employees of Seramco. Mrs.
Hudson-Phillips urged that had the Commissioner

.been made sware of this fact he n have refused

to approve the scheme under s.25(2) of the Income

Tax Law on the ground that a s.37 scheme was the
appropriate one. All that need be said in

relation to this submission is that there is

nothing to suggest that the Commissioner was in 30
fact not aware that the scheme put forward for

his consideration related to directors as well as

to other employees of Seramco or that if he was

not he would have declimd to approve the fund

under s.25(2) of the Income Tax Law.

I turn now to another submission made on the
part of the Commissioner - that the respondents!
claim for a refund of tax would also fail by
reason of his reliance on the provisions of
8.10(1) of the Income Tax Law 1954. That sub- 40
section provides as follows:-

"(1l) Where the Commissioner is of the opinion
that any transaction which reduces or
would reduce the amount of tax payable
hy any person is artificial or fictitious
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or that full effect has not in fact been
given to any disposition, the Commissioner
may disregard any such tramsaction or dis-
position, and the persons concermed shall
be assessable accordingly."

The Commissicner's submission is based on the
contention that the tramsaction between the Elders
and the respendents purporting to be a sale and
purchase of shares in the company is an artificial

- trensaction within the contemplation of s.10(1l) of

the Income Tax Law, 1954 and has the effect of
reducing the amount of tax payable by the Elders
whereby he is entitled to disregard the transaction
eand to assess the persons concerned - the Elders
and the respondents -~ accordingly. What is an
artificial transaction as contemplated by s.10(1)
of the Income Tax Law, 19547 The researches of
counsel and of the court have not been able to
discover any reported case in which that questim
has been judicially considered. The provisions of
8.10(1) first appeared in the Laws of Jamaica in
1939 when they were enacted by the Income Tax
(Amendment No.2) Law,* 1939 (No.55) as s.52(1) of
the Income Pax Law, Cap.201l of the 1938 Edition of
the Laws of Jamaica. Similar provisions were
enacted in other Caribbean territories at about the
same time. Perhaps they formed part of a model
Income Tax Law sent to officers administering the
governments of Caribbean colonies (as they then
were) for consideration as to whether they should
be enacted in those territories. In endeavouring
to ascertain the meaning of the word "artificial”
in sub.s.(1l) of s.10 one must also have regard to
the meaning of the word "fictitious" as used in
the subsection. There is no dispute that a ficti-
tious transaction within the contemplation of the
subsection refers to a transaction which is a sham
or feigned transaction i.e. a transaction that it
is pretended has taken place but has not end is
not intended to take place. An artificial trans-
action on the other hand seems to be a transaction
which is intended shall take place (and so didinct
from a sham or feigned transaction) but which is
fashioned to resemble a transaction of a nature
which it does not have in order to achieve an
object which a transaction of its nature cannot
achieve and would never otherwise be entered into
but to adieve such object. In the instant case it
is contended by the Commissioner that the trans-
action between the Elders and the respondents was
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fashioned to resemble an ordinary commercial

. transaction of a sale and purchase of shares in
-the company with sn option on the part of the

Elders to repurchase the shares within a specified
time which it was not, whereas it was a device
which had as its object that the Elders should
receive the amount specified as the purchase price

of the shares less the amount fixed to be paid as

the purchase price on the exercise of the option

as a capital receipt and thus free of income tax
rather than an asmount from profits exigible to tax
and the respondents should receive nearly £8,000
free of tax by reason of the fact that the
Commigsioner hed signified his approval of the
superannuation fund for the purposes of the Income
Tax Laws, 1954, the shares in the company eventually
reverting to the original shareholders (the Elders),
and was a transaction whlch ‘would never have taken
place otherwise than to achlave that object.

It is necessary to examlne not only the
contents of the agreement executedin June, 1964
by and between the Elders as veudors and.the
respondents as purchasers but also the circumstances
leading to the execution of the. agreement and the
manner in which the agreement was implemented in
order to discover whether the transaction which
reduced the amount of tax payable by . the Elders
was of such a nature that it might be- resarded as
an artificisl transaction. But for the provisions
of subsection (1) of 8.10 of the Income Tax Law, -
1954, it would not have been. poss1ble for the .
Commissioner to have regard to anythlng but the
legal effect of the agreement in making an assess-
ment to tax. See I.R.C. V. Duke of Westminster
(1936) A.C.I. ”———,3 |

There 1s no dlspute that the transactlon was

‘conceived with a view to ensbling the Elders to

receive as a capitel recedpt, and thereby free of
income tax, an .amount whlch, if otherwise received
by them would have come from profits exigible to
tax. FPFurther, the respondents in view of their
fund's exemption. from taxation as an approved
supersnnuation fund entered into the transaction
for the purpose of making a gain of some £8,000.
The Elders were well aware that the respondents
were unable financially to enter into such a
transaction otherwise then by engeging in a
dividend stripping operation. Both the Elders
and the respondents well knew that there was no
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question of the respondents purchasing the shares,
the subject matter of. the agreement, as an invest-
ment, but that the shares. would, at the completion
of the dividend stripping operation, have to: be
"resold" by the respondents to the Elders at a
price considerably. lower than the purchase price
they paid for them in order to ensure the achieve-
ment - of the objectives of the Elders and the
respondents which caused them in the first place to
enter into the transaction. It is evident there-
fore that the agreement which was entered into by
and between the parties thereto was really a device
adopted to achieve this end and was not an ordinary
commercial transaction of sale and purchase with an
option for repurchase. This type of operation has
been judicially described as '"the planning and
execution of a raid on the treasury using the
technicalities of the revenue law and the Company
Law as the necessary weapons" per Lord Donovan in
Lupton v. F.A. and A.B. Ltd. ( ) 3 W.L.R. 670
ang as an Wartificial device" per Lord Morris of
Borth-Y-Gest in Finsbury Securities Ltd. v.Bisho
(1966) A.C. at p.627. %f those and a number of
other cases cited by Mrs. Hudson-Phillips the
question was whether the transaction in issue was
one of trading in stocks and shares whereby the.
trensaction involved a loss in a trade entitling
the taxpayer to relief. No such question arises
in the instant case but it is of importance to
observe that emphasis has been placed in the
Judgments delivered in those cases on the need to
determine the true nature of the transaction as
distinct from the trappings of dealing in
securities which surround the transaction.
Examination of the instant transaction leaves no
room for doubt that its true nature was not one

of sale and purchase of shares in the company with
a view to investment but rather of a device under
that guise employed by the Elders and the respondents
in order to "execute a raid on the treasury". As
such the transaction is artificial and as it had the
effect of reducing the amount of tax payable by the
Elders the Commissioner was, under s.10(1) of the.
Income Tax Law, 1954, entitled to disregard it and
to assess the persons concerned - the vendors .
(Elders) and the purchasers (respondents) as if the
transaction had nzver taken place. The respondents
could therefore not lawfully claim a refund of tax
in relation to a transaction which the law allows
the Commissioner to treat as if it has never taken
place. :
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, Before leaving this aspect of the case
reference should be made to a.submission made by
Mr. Mahfood that by reason.of the enactment of the
provisions of s.10(B).of the Income Tax Law, 1954
as inserted by s.ll of the Income Tax (Amendment)
Act, 1970 (No.30) (modelled on English legislation
dealing with dividend stripping operations),
courts in construing 10(1l) of the 1954 Law should
conclude that the provisions of s.10(1) of the
Income Tax Law, 1954 would not catch dividend
stripping operations. The provisions of s.10(1)
as already mentioned were first enacted in Jamaica
in 1939 and whatever meaning might have Jjudicially
been ascribed to themlmd the gquestion arisen. at
that date must continue to be ascribed to them
even now despite the enactment in 1970 of
provisions which might otherwise deal with
matters included in the 1939 provisions.' I have
come to that conclusion because there is not to be
gathered from the 1970 provisions that they were
enacted by way of legislative or parliamentary
exposition of the 1939 provisions when, if it were
80 enacted, it might be legitimate to conclude
that dividend stripping operations were notwithin
the -contemplation of "artificial" tramsactions in
8.10(1) of the earlier enactment. It must not be
overlooked that the enactment of the 1970 provisions
followed upon findings of the Appeal Board amd of
Granoum J. in this case against the contentions of
the Commissioner as to the true meaning to be given
to the word "artificial® in s.10(1l) of the earlier
enactment and may well have been so enacted to
ensure that future transactions of that nature
should be caught should this Court on appeal from
the decision of Grannum, J. uphold the conclusion
reached by that judge on- this aspect of the matter.
In my view, the 1970 provisions may now be said to
regulate, with effect from the date those provisions
came into force, the exercise by the Commissioner
of his discretion under s.10(1l) in relation to
dividend stripping operations. I would hold that
the respondents' claim for a refund of tax has
failed by reason of the Commissioner's exercise of
his discretion under s.10(1l) to disregard the .
transaction between the Elders and the regsndents.

I come now to the submission made on the part
of the Commissioner that the provisions of 5.63(3)
of the Income Tax Law, 1954, 4o not give a right
of appeal to the Income Tax Appeal Board in the
circumstances of this case. Section 63 provides
as follows:~
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"63(1) If it be proved to the satisfaction
of the Commissioner that any person for any
year of assessment has paid tax, by deduction
or otherwlse, in excess of the amount with
which he is properly chargeable, such person
shall be entitled to have the amount so paid
in excess refunded and the Commissioner
shall meke the refund accordingly. Every
claim for repayment . under this section shall
be made within six years from the end of the
year of assessment to which the claim
relates. .

(2) ceccceccccsccccaesacscacacocacccnces

(3) Any person who objects to the amount
- of any repayment made by the Commissioner
‘may appeal to the Appeal Board in the same
menner as an appeal may be made against an
assessment."

For the Commissioner it was contended that by its
very wording, — "who objects to the amount of an
reggxgent made" s.6%(3) provides a riEEE of appe%l
only 1n cases where the Commissioner is satisfied
that the taxpayer has paid tax in excess of the
amount with which he is chargeable and msakes a
repayment in a certain amount and the taxpayer
objects to this repayment as being too little but
there is no right of appeal where the Commissioner
decides that no amount is repayable and consequently
makes no repayment. For the Trespondent it was
contended that the right of appeal given is in
respect of the’ decigion of the Commissioner upon
the taxpayer's claim for repayment and that to hold
otherwise would result in an absurdity in that a’
right of appeal would be provided if the amount of
the repsyment made were only one cent and there
would be no right of appeal if the Commissimer
refused to make a repayment.

It may be of some assistance in determining
this question to trace the history of the provision
relating to claims for repayment of tax alleged to
be paid in excess of the amount properly charge-
able. When income tax legislation was first
1ntroduced in Jamaica, there appeared in :the
Income Tax Law, 1920 {No 39) the following
provision as S.24 -
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"24 - If it be proved to the satisfac¢tion of
the Assessment Committee that the amount paid
as income tax is in excess of the amount
properly chargeable, the person who has paid
the same or his personal representative shall
be entitled to have the amount 80 in excess
‘refunded. All claims for repayment under
this section shell be made within twelve
months from the end of the year of assessment,
and any claim not made within such period
shall be disasllowed. The amount of any
repayment shall be made by the Collector-
General on the certificate of the Assessment
Committee. Provided that this section shall
not apply to any person who has been assessed
in default of a return, or who has been
assessed in excess of his returm, and has not
appealed against any such assessments."

The Assessment Committee constituted by s.16 of
that Law was charged with the duty of assessing the
taxpayer to tax and to decide whether tax was paid
in.-excess of the amount properly chargeable. A
right of appeal to a judge in chambers was provided
in respect of assessments but no right of appeal
was given in respect of the ‘decision of the
Assessment Committee on claims that tax was paid
in excess of the amount properly chargeable.
Presuambly in such a case the taxpayer could
approach the Bupreme Court by way of petition of
right or by mandamus to secure repayment of tax he
claimed to have overpaid. In this connection see
R. v. The Commissioners of Inland Revenue. In re
Nathen (1884) 12 Q.B.D. 461 and R. V. Gomm:x.sslcrers
for g

ecial Purposes of the Income Tax (1888)
oL Q.E.B. 213. The provisions of s.ot of the 1920

Law appeared as s.30 of Cap.20l in the 1938
Edition of the Laws of Jamaica. Then by S.8 of
the Income Tax (Amendment) Law, 1941 (No. 6), s.30
of Cap 201 was repealed and the following -
prov151on substltuted therefor -

. 30 - (1) It 1t be proved to the satisfaction

. of the Assessment Committee that any person for
any year of assessment has paid tax, by
deduction or otherwise, in excess of the
amount with which he is properly chargeable,
such person shall be entitled to have the
amount so paid in excess refunded. Every
claim for repayment under this section shall
be made within three years from the end of
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the year of assessment to which the claim :
relates. The Assessment Committee shall give
a certificate of the amount to be repaid, and
upon the receipt of the certificate the
Collector-Genersl shall cause repayment to be
made in conformity therewith.

(2) Except as regards sums repayable on
an objection or ‘appeal, no repsyment shall be
made to any person in respect of any year of
assessment as regards which such person has
failed or neglected to deliver a return,
unless it is proved to the satisfaction of
the Assessment Committee that such failure or
neglect to deliver a return did not proceed
from sny fraud or wilful act or omission on
the part of such person, nor shall any repay-

ment be made to any person who has beén assessed

in excess of his return and who has not
objected to the assessment."

Again no provision was made for any appeal against
the decision of the Assessment Committee on such a
claim, In 1954 most of the existing provisions of
the Income Tax Law were repealed and were replaced
by the Income Tax Law, 1954 (No.59), s.63 of which
relates to repayment of tax, claims and appesals.

In the new law functions which formerly fell to be
performed by the Assessment Committee now were to
be performed by the Commissioner. An Appeal Board
was set up under the new law with jurisdictiom to
entertain appeals by the taxpayer against assess-~
ments to tax and in certain other specified matters.
The taxpayer who has paid tax in excess of the
amount with whicli he is properly chargeable can in
the same way as under the former law seek to
recover the amount he has overpaid. In addition
he is given such a right of appeal to the Appeal
Board as is provided by s.63(3). Under s.63 when
a claim for repayment of tax alleged to be overpaid
is made the claimant must show (i) that the claim
is made within 6 years of the end of the year of
assessment to which the claim relates; (ii) that he
has paid tax in excess of -the amount with which he
is properly chargeable; (iii) the amount of the
excess paid. If he fails to show that the claim

is made within © years of the end of the year of
assessment to which the claim relates no further
question arises for the Commissioner's considera-~
tion and s.63(3) provides no right of appeal
ageinst a finding by the Commissioner adverse to

In the Court
of Appesl of
Jamaica

No.13

Judgment of
Luckhoo Ag.P.

20th December
1973

(continued)



In the Court

of Appeal of

Jamaica
No.13

Judgment of

Luckhoo Ag.P.

20th December
1973

(continued)

No.l4

Judgment of
Smith J.A.

20th December
1973

the taxpayer in this respect.

4.

He may challenge
the Commissioner's findings in proceedings of
another nature as before (proceedings under s.ll
of the Crown Proceedlngs Law, 1958 replacing
those by way of petition of right) as he may do
likewise where the Commissioner does not find it
proved to his satisfaction that he has paid tax
in excess of the amount with which he is properly
chargeable. It is only where the Comm1831oner,
having found that the claim is made within the 10
time limited for that purpose end that tax has

in fact been overpaid, makes repsyment in a sum
less than that which the taxpayer claims to have
overpaid tbat the right of appesl given by s.63(3)
may be invoked. There is no absurdity in the
prov131ons of 8.63(3) being so construed. The
taxpayer.is not left without remedy if his claim
is rejected in its entirety either because the
Commissioner f£inds that it has not been made
within the time limited for that purpose or 20
because tax was not overpaid. While it might be
considaed to be more convenient to have the
Appeal Board deal on appeal with such matters as
well as with the question of the amount the .
Commissioner repays it is not within the prov1nce
of the courts to correct hardships by reading in
implications not warranted by the language of the
statutory provision.

I would hold that there is no right of appeal
given by s8.63(3) of the Income Tax Law, 1954 from 30
the Commissioner's refusel of the respondents
claim to a refund of tax.

In the result I would allow the Commissioner's
appeal, set aside the orders of Granmnum, J. and of
the Appeal Board and affirm the declslon of the
Commisgsioner.

No. 14
JUDGMENT OF .SMITH J.A.

The facts end circumstances giving rise to
this appeal have been fully set out in the 40
Judgment of Iuckhoo, P., and I need not repeat
them. I shall deal directly with the issues
which arise for decision.
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The validity of the approval of the super- -
ennuation fund (hereafter "the fund") has been
challenged on the main ground that on January 8,
1964 when the Commissioner of Income Tax (here-
after "the Commissioner") issued his letter of
approval the fund had not been "bona fide
established under irrevocable trusts" as required
by s.25(2)(a) of the Income Tax Law 1954. There
ista subsidiary ground which will be mentioned

ater. '

There are two limbs to the contention that
the fund had not been established under irrevocable
trusts on January 8, 1964. The first limb is that
the fund cannot be said to have been so established
until January 16, 1964 when the deed creating the
trusts and establishing the fund was executed.
So that the purported approval of January 8 was
invalid. The second, and alternative, limb is that
because of the provisions of rule 12 of the Rules
of the fund "the fund was not irrevocably set up."
The first limb of the contention was raised and
argued before Grannum, J. in Chambers on appeal
from the Income Tax Appeal Board (hereafter "the
Board"). The second was raised for the first time
before us. It was submitted for the Trustees of
the fund that it was not open to the Commissioner
to contend before the learned judge in Chambers,
as he did, that the fund was not an approved fund
because it was not established under irrevocable
trusts as his case before the Board was presented
on the basis that the fund had been validly
established and approved. On behalf of the
Commissioner it was denied that his case before
the Board was presented on this basis. It was
pointed out that it was argued for the Commissioner
before the Board that the fund was not an approved
fund, though not on the ground that it was not
established under irrevocable trusts.

In my opinion, Grsmnum, J. was right in -
allowing the Commissioner to raise a new point
before him on the question of the validity of the
approval of the fund. Though exercising appellate
functions, he was empowered to find facts on the
basis of the evidence which was before the Board
or on new evidence adduced before him. The
question raised before him as to validity was, it
seems t0 me, one of mixed law and fact and all
the evidence on which he was asked to make a -
finding was before the Board. In the event, he
found against the argument of the Commissioner.
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I deal now with the arguments for and against
the contention, on the first limb, that the fund
was not established under irrevocable trusts on
January 8, 1964. As I have indicated, the
contention for the Commissioner is that the fund
was not so established until January 16, 1964 when
the deed was executed. Attention was drawn to
the Income Tax (Superannuation Funds) Rules, 1955
made under Section 73(3)(c) of the Law. Rule 3
provides: .

"An application for approval of a super-
annuation fund shall be made to the
Commissioner in writing cccccecencsceccs
and shall be accompanied by a copy of the
deed under which the fund is established
and by two cop%es of the rules of the fund

Rule 4(1) provides that "the Commissioner may
8PPTOVE ceceveceasssess B8AY Superannuation fund
which, in his opinion, complies substantially with
the cgnditions set out in the Schedule to these
Rules". '

The first condition in the schedule is that
"The fund shall be held under an irrevocable
trust deed."  Conditions 2, 3 & 4 repeat certain
of the provisions in section 25(2) of the Law.
It was said that rule 3 seems to imply that the
fund must be established by deed and rules and
that, therefore, the fund cannot be established
under irrevocable trusts if the deed is not
executed.

- On behalf of the Trustees it was submitted
that an irrevocable trust can be established
otherwise than by deed e.g. by resolution; that a
trust created by deed is presumed to be irevocable
but if created otherwise than by deed appropriate
words must be used to make it irrevocable.
Reference was made in support of these submissions
to Pension Scheme Precedents by W.Phillips
containing precedents and comments in relation’
to schemes under section 379 of the (U.K.) Income
Tax Act, 1952 (equivalent to our section'25). It
was submitted, further, that the documents
established quite clearly that an irrevocable
trust was created by resolution on December 30,
1963 when, it was said, there was a completely
constituted trust in terms of the trust deed
and rules as executed on January 16, 1964.
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The documents to which reference was made are In the Court

as follows: , of Appeal of
: ‘ Jamaica
(a) the draft trust deed with draft.rules of the —_—
fund as a._schedule, No.l4

(b) eaffidavit of Harold B.Carter, who settled the g:g%ﬁegtAof
draft deed and rules, : °=e
. 20th December
(¢) affidavit of Darryl W.Myers dated November 10, 1973

1967 and (continued)

(d) minutes of the first meeting of the Trustees
on December %0, 1963.

Mr. Myers' affidavit shows that a meeting of the
Board of Directors of Seramco Ltd. (hereafter "the
Company"), of which he was one, was held on
October 31, 1963 when the directors resolved to
establish the fund and to retain the services of
Carp Corporation Ltd. to prepare the necessary
trust deed and rules; that at a meeting of the
directprs of the Company on December 21, 1963 the
first trustees of the fund. were appointed; that on
December 29, 1963 he was informed by Mr. Carter of
Carp. Corpn.that the Commissioner had verbally
approve e trust deed snd rules (really the draft)
and that the fund could be operated as of January 1,
1964; and that as a result of this information he
caused a meeting of the Trustees to be called.

The affidavit of Mr. Carter of Carp. Corpn. shows
that the draft deed and rules were forwarded to

the Commissioner on December 18, 1963; that late in
December, 1963 the Commissioner gave his verbal
approval of the fuad; and that he communicated this
information to Mr. Myers. The minutes of the

virst meeting of the Trustees show that all the
trustees were present; that Mr. Darryl Myers was
elected chairman of the Board of Trustees; that

the meeting was told of the Commissioner's
acceptance of the trust deed and rules; that a opy
of the trust deed and rules (the draft) were ,
produced and examined by the meeting; that a reso-
lution was passed that the fund be established on the
terms of the trust deed and rules and that contributions
to the fund be made with effect from January 1,
1964; that the cheirman undertook to obtain an
engrossment of the trust deed and rules for formal
executionby the Trustees; and that resolutions were
passed appointing bankers, auditors amnd solicitors
to the fund and stating how the contributions were
to be invested.



In the Court
of Appeal of
Jamaica

No.l4

Judgment of
Smith J.A.

20th December
1973

(continued)

78.

I agree with the submission that after the
meeting on December 30, 1963 there was a
completely constituted trust deed in terms of the
draft trust deed. The minutes show that the
Trustees regarded themselves as bound by a trust
and had commenced to act in the capacity of
trustees of the fund which was to be established
within two days of the meeting. The trust, in
terms of clause © of the draft trust deed, was to
continue during the perpetuity period and there
was no provision whereby it could be revoked, as
distinct from being terminated, during that period.
It was therefore, in my opinion, an irrewtable
trust. The question now arises whether this trust,
which was in existence up to January 16, 1964 when
it was confirmed by the executed deed, was one
under which a fund could mve been established
within the terms of s.25(2) of the Law so as to
enable valid approval of the fund to be given by
the Commissioner under that section.

Section 73(3)(c) of the Law provides that the
Minister may make rules providing for: "the
approval and other matters in connection with
approved superannuation funds." Reference has
already been made to rules made in 1955 by virtue
of this provision. These rules are, of course,
related to the provisions of s.25, which provide
for the approval of superannuation funds, and
must necessarily be subject to the provisions of
that section. The requirement in rule 3 that an
application for approval of a fund "shall be
accompanied by a copy of the deed under which the
fund is established" is, apparently, authorised
by condition 1 of the Conditions in the schedule
to the rules. As already indicated, the Conditioms
are authorised by rule 4(1). This rule and the
Conditions, when read together, lay down the
kinds of funds wlich the Commissioner may approve,
But this is exactly what s8.25(2) of the Law does
and, as has been pointed out, conditiomns 2, 3 & 4
repeat, in terms, provisions contained in s.25(2).
Section 25(2)(a) provides that the Commissioner
shgll not approve any fund unless the fund is ome
"bona fide established under irrevocable trusts'.
Once it is conceded, as it must, that irrevocable
trusts can be created otherwise than by deed, it
will be seen that rule 4(1) and condition 1 are
inconsistent with s.25(2)(a). If Parliesment had
intended that the only funds that should be
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approved under s8.25(2) are those established under In the Court

trust deeds it could have said so simply. I hold of Appeal of
that the Rules of 1955 are ultra vires insofar as Jamaica
they purport to restrict the irrevocable trusts —
referred to in 8.25(2) to trusts created by deeds. No.l4

The uncontradicted evidence is that the fund g:q%ﬁegtAof
was established as from January 1, 1964. In my 1 o
opinion, subject to the point taken on the secaml 20th December
limb on the question of validity, when the 1973
Commissioner issued his letter of approval dated (continued)
January 8 the fund had already been established e

under irrevocable trusts and could have been
validly approved under s.25(2). The letter of
January 8 must be taken to be that approval.

In my judgment, there is another, simple, ground
on which the fund can be said to have been validly
approved. It is not disputed that the executed
deed is an engrossment, without alteration, of the
draft whichws approved by the Commissioner, as
evidenced in his letter of January 8. In my
opinion, when the deed was executed the unconditional
approval of the draft extended to it so as to make
the fund established under the deed an approved
fund under s.25 of the Law. :

Rule 12 of the Rules of the fund provides that:

"The Employer may at any time on giving three
months notice in writing to the secretary
cause contributions to cease to the fund and
on such notice being given by the Employer
the fund shall be woOund UP eccecsceccccosca

The rule goes on to provide for the payment of
expenses, the payment and securing of outstanding
benefits and the payment by the trustees of the
residue to the members and the employer. It was
submitted, on the second limb of the contention
that the fund had not been established under
irrevocable trusts, that even if it can be said
that the minutes of the meeting of the Trustees on
December 30, .1963 cured the illegality in the
approval yet because of the provisions of rule 12
the fund was not irrevocably set up. It was said
that a trust is irrevocable if nothing cen terminate
it before the expiration of the trust period and
that a fund which can be terminated as provided in
rule 12 cannot, therefore, be a fund irrevocably
set up.
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With great respect, these submissions
confuse revocation and termination which, in my
opinion, are not synonymous in this context. They
also confuse revocability of the fund and revoca-
bility of the trusts. It is the trusts which
8.25(2) of the Law requires to be irrevocable, not
the fund. It seems to me ‘that all that the
section requires is that as long as the fund
lasts the trusts under which it is established
must be irrevocable. If this were not so what
would happen if the employer who contributes to
the fund goes bankrupt and is unable to make any
further contribution or dies? These events wou'd
result in the dissolution of the fund and the
eventual termination of the trusts but would not
render the trusts any less irrevocable up to the
time of termination. This is the reason for the-
saving provigion - "Except as hereinafter provided"
- in clause 6 of the trust deed which defines the
trust period. Rule 12 falls within the exception.
I hold that this rule does not affect the
1rrevocab111ty of the trusts created by the deed.

' The subsidiary ground'upon whlch the validity
of the approval of the furd wes challenged has to’
do with the fact that it emerged during the
evidence given before the Board that the directors
of the Company were also its employees and were,
therefore, eligible for membership in' the fund.

It appears from the record of the argument before
the Board that it was being said there-that the
Commissioner was unaware that the directors were
also employees when he gave his approval. It was
submitted before us that the Commissioner could not
have validly approved the fund under s.25 if he had
been given this information when his approval was
sought; that he would probably have asked for it

to be re-submitted for approval as a scheme under
8.37 of the Law. For the Trustees it -was contended
that there is no evidence on the record that the
Commissioner did not know that the directors were
employees of the Company, but the fact that he did
not know would not be a ground for saying his s
approval is ultra vires. I agree. If there was a
non-disclosure then this may be a ground on which
the Commissioner may withdraw his approval but it
cannot affect the validity of the approval while

it remains in force.

The clsim of the Trustees for a refund of tax
under s.63 of the Law as a result of the dividend
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paid to them as shareholders on December 29, 1964
was refused by the Commissioner by letter dated
February 9, 1965. The Trustees thereupon appealed
to the Board by virtue of the provisions of s.63(3)
of the Law. When the gppeal came on for hearing
before the Board objection was taken on behalf of
the Commissioner to the Board's jurisdiction on the
ground that s.63(3%) gave no right of appeal where
the Commissioner refused to make a refund. The
objection failed. It was taken as a ground of
appeal before Grannum, J. and failed therealso.

It is now taken before us because there is no right
of appeal to this Court unless the Trustees can
show that they had a right of appeal under s.63(3).

It is agreed on both sides that in construing
sub-sec.(3) of s.63 the ordinary rules of construc-
tion apply. In order that the sub-sec. may be
viewed in its proper context it is necessary to set
out the entire section. Section 63 provides:

"(1l) If it be proved to the satisfaction of
‘the Commissioner that any person for any year
of assessment has paid tax, by deduction or
otherwise, in excess of the amount with which
he is properly chargeable, such person shall
be entitled to have the amount so paid in
excess refunded and the Commissioner shall
make the refund accordingly. Every claim for
repgyment under this section shall be made
within six years from the end of the year of
assessment to which the claim relates.

(2) Except as regards sums repayable on an
objection or appeal, no repayment shall be
made to any person in respect of any year of
assessment as regards which such person has
failed or neglected to deliver a return,
unless it is proved to the satisfaction of
the Commissioner that such failure or neglect
to deliver a return did not proceed from any
fraud or wilful act or omission on the part
of such person. :

(3) Any person who objects to the amount of
any repayment made by the Commissioner may
appeal to the Appeal Board in the same manner
as an appeal may be made against an
assessment." '
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In giving their decision on the
objection taken before them, the Board expressed
the opinion "that the legislature intended to
give a right of appeal to a person who disagrees
with the decision of the Commissioner in the matter
of making a refund." They held that "a decision
must be tsken before there can be a payment or a .
refusal to make a refund and it must be from that’
decision that a rlght of appeal cen arise." They
based their opinion and . decision on passages from
pages 1 and 229 in Maxwell on The Interpretation
of Statutes (10th edition) which state the
fundamental role of interpretation that "a statute
is to be. -expounded according to the intent of them
that made it" and that if the words of the statute
are in themselves precise and unambiguous those
words..in their natural and ordinary sense best
declare the intention of the legislature; but that
where the language of the statute "in its ordinary
meaning and grammatical construction leads to a
menifest contradiction of the apparent purpose of
the enactment or to some inconvenience or absurdity,
hardship or injustice, presumably not intended, a
construction may be put upon it which modifies the
meaning of the words or even the structure of the
sentence." They also relied on R v Ettridge, (1909)
2 KB 24.

. The Board in its judgment said that if the
right of gppeal is restricted to persons who object
to the amount of any payment made by the
Commissioner, as it was contended on behalf of the
Commissioner that it should be, "it would mean
that where the Commissioner refuses to make any
repayment there cem be no appeal but if he decides
to pay all but one penny of the sum the taxpayer
claims and in fact pays that sum there can be an
appeal. In other. words an appeal will be. given
when the grlevance is less and no appeal will be
allowed when it is at its utmost." Grannum, J.
agreed with the approach and the reasoning of the
Board and w1th the view "that the Legislature
intended to give a right of appeal to a person who
dlsagrees with the decision of the Commissioner"
in the matter of maeking a refund.

Before us it was contended for the
Commissioner that when one looks at the words
actually used in sub-sec.(3) the conclusion must
be that it is only in circumstances in which the
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Commissioner has in fact made a repayment and the
taxpayer objects that a right of appeal lies; that
this is so because the word "amount" must not be
construed in isolation but in its context - "amount
of any repayment made." It was contended that
"amount" in this context must mean a plus figure
and cannot mean "nil". For the Trustees reliance
was placed on the passage at page 229 of Maxwell

on The Interpretation of Statutes (10th edition)

on which the Board relied. It was submitted that
it is clear that the legislature, having established
the Board, intended to give the taxpayer a right of
appeal to the Board so that the matter could be
settled on appeal when a refund has not been made
by the Commissioner as requested. It was said that
this intention of the legislature will be defeated
and an absurdity and injustice created if the right
of appeal is applicable when the Commissioner
refunds one cent or one million dollars but not
when he refunds nothing. A number of authorities
were cited as illustrations of the application of
the principle that a statute should be construed in
order to give effect to the intention of the legis-
lature. Among them R. v. Ettridge (supra) was
cited as well as Luke V L.R.C., 5I963) 1 All E.R.
655 in which it was seen that in a taxing Act like
any other Act if words applied literally with their
ordinary meaning will defeat the obvious intention
of the legislation and produce a wholly unreason-
able result they may be rejected and any possible
interpretation adopted to give a reasonable result
(per Lord Reid at p.o6t4). '

The foundations of the decisions of the Board
and of Grannum, J., and of the argument for the
Trustees before us, on this point is the conclusion
that the legislature intended that there should be
a right of appeal against a decision of the
Commissioner on the question of a refund end that
this justifies the interpretation of sub-sec.(3)
for which the Trustees contend. The passages in
Maxwell (op.cit.) and in the authorities cited
before us show quite clearly that the literal,
grammatical snd ordinary meaning of words can be
rejected on the ground of absurdity, injustice or
unreasonableness only if it is clear from the
provisions of the statute itself that such a result
was not intended by the legislature. Admitting,
as I do, that it seems unreasonable that there
should be a right of appeal only when en amount is
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refunded, I am unconvinced that the legislature
intended otherwise. With the greatest respect,

I do not think that the Board, Grennum J. and the
learned attorney for the Trustees have shown by
reference to anything in the Law that the
intention of the legislature was as they either
held or contended. They all seem to base their
conclusion merely on the view held by them that
it would be unreasonable or unjust or absurd for
the right of appeal to be so restricted.

In my opinion, there are three reasons for
saying that the legislature did not intend the
right of appeal given by sub-sec.(3) of s8.63 to
extend beyond what has been clearly stated in the
sub-section. The first derives from the history
of the section. When the Income Tax Law was first
enacted in 1919 it did not make provision for the
refund of tax overpaid. This provision was
included in the Law by an amendment in 1920
(see s.24 of the Income Tax Amendment Law, 1920 -
Law 39 of 1920) and was to the like effect of
8.63 (1) & (2). The claim for repayment had to
be made within 12 months from the end of the year
of assessment or would be disallowed. A person
who had been assessed in default of a return or
who had been ssessed in excess of his return and
did not appeal could not claim under the section.
So it was not everyone who had overpaid tax who
was entitled to a refund. As in the current
provision, the Assessment Committee (now the
Commissioner) had to be satisfied that tax had been
overpaid before a refund could be claimed. There
was no right of appeal given either against the
Committee's decision or against the amount of
repayment. The provisions enacted in 1920 remained
until 1941 when they were repealed and replaced by
new provisions by the Income Tax (Amendment) Law,
1941 - Law 6 of 1941. The provisions, then
contained in s.30, more nearly corresponded with
the terms of s.63 (1) & (2) of the current law.
The authority was still the Assessment Committee.
The period for making claims for repayment was
extended to three years. Sub.-sec.(ggmof 8.30 as
then enacted was in terms identical to sub-sec.(2)
of s.63 except that the former still prohibited
any repayment to a person who had been assessed
in excess of his return and who had not objected
to the assessment. It will be seen that the
legislature in 1941 relaxed the provisions somewhat
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by extending the period for the making of claims
and by allowing persons who had failed or meglected
to deliver a return to claim refunds if their
failure or neglect "did not proceed from any fraud
or wilful act or omission".. Still, no right of
appeal was given. Section 63 appeared in its
present form in the Income Tax Law, 1954 - Law 59
of 1954, which repealed and replaced all existing
income tax legislation. There was further -
relaxation here. The period within which claims
may be made was extended to six years and persons
who had been assessed in excess of their return and
had not objected could now claim refunds. Of
course, the right of appeal in sub-sec.(3) was
given for the first time. Even now, not everyone
who has overpaid tax is entitled to a refund. In
my view, this brief historical review does not
support the liberal attitude on the part of the
legislature which it is sougt to read into sub-
sec.(3) of s.63.

The second reason appears from a comparison of
sub-sec.(3) with other appellate provisions in the
Law. Section 15(1) provides that "any person who
satisfies the Commissioner that he is not domiciled
in this Island ........ shall in respect of income
derived from sources out of this Island be charge-
able with income tax,only on such income as is
received in this Island."™ Sub-sec.(2) of that
section provides that " eny claim which a person
is entitled to make by virtue of this section shall
be made to the Commissioner ........ apd the
Commissioner shall on proof of the facts to his
satisfaction allow the claim accordingly." Sub-
sec.(3) gives a right of appeal to the Appeal Board
to "any person who is aggrieved by the decision of
the Commissioner on a claim made by him as
aforesaid eceece... Section 25(5) provides that
"an gppeal may be made to the Appeal Board in any
case where the Commissioner refuses approval’of a
superannuation fund under this section.". The
right of appeal was limited to cases of refusal
and did not extend to a withdrawal of approval
under the section until the sub-section was
amended in 1970 to so provide (see s.17 of Act 30
of 1970). Section 53(1) gives a right of appeal
to "any person who has disputed his assessment by
notice of objection under section 50 of this Law,
and who is dissatisfied with the decision of the
Commissioner therein". Section 66 deals with
credits of tax payable in other territories in
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respect of which arrangements are in force under
8.65. Sub-sec.(9) of s.66 provides that "any
claim for an allowance by way of credit shall be
made not later than two years after the end of

the year of assessment, and in the event of any
dispute as to the amount allowable the claim shall
be subject to obaectlon and appeal in like manner
as an assessment.” It will be seen that the
legislature discriminates in the words used in
conferring rights of appeal in order that the
extent to which those rights are given may be
precisely identified. It seems to me that if it
was intended that the right of appeal under 8.63(3)
should be in respect of the decision of the
Commissioner this word would have been used in
the" ‘same way that it was used in ss.15(3) & 53(1).

The thlrd and, in my opinion, the most
cogent reason is to be found in a construction of
s.63 as a whole. The question of a repayment of
tax under the section does not arise until it is
"proved to the satisfaction of the Commissioner"
that a person has paid tex in excess of the
amount with'which he is properly chargeable.

This is a condition precedent to the operation of
the entire section and has been so since 1920 when
these provisions were first included in the Law.
It is only if the Commissioner is so satisfied
that the person becomes entltled "to have the
amount 80 pald in excess' refunded", end the
Commissioner is obliged: 'to refund that amount..
It follows that if the Commissioner is not
satisfied that tax was paid in excess the rest of
the  section following upon the introductory
conditional words becomes inoperative and, in
particular, there would be nothing to which anyone
could object under sub-sec.(3). To make sensé,
therefore, the provisions of s.63 following on
the 1ntroductory condition, except those for:the
making of the claim, could only be drafted on the
premise that the condition is satisfied. When
gub-sec.(3) is related in this wey with sub-~ -
sec.(1l) it is clear that the right of sppeal must
necessarily be limited to an objection to the
amount of a repsyment, as the sub-section ssgys.
To accommodate the contention of the Trustees

it would be necessary to redraft not only sub-
sec. (3) of s.63 but sub-sec.(l) as well. '

An alternative submission was made on behalf
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of the Trustees. It was to this effect: Assuming In the Court

that sub-sec.(3) means what the Commissioner of Appeal of
contends, the word "smount" in the sub-section can Jamaica

in its ordinary meaning mean & "nil" emount. It —
was said that in "income tax language" the word No.l4

"amount" can mean zero as it is normal to speak of

"nil smount" or "nil assessment". It was pointed g:g%g??tAéf
out that in sub-sec.(l) of s.63 where the word s
"amount" appears for the first time its meaning 20th December
clearly includes a "nil" amount. I agree that the 1973

word can be 80 interpreted in this context but I am ( 1 a)
in no doubt that in the context in which the word continue

is used a second time in sub-sec.(l) and in sub-

sec.(3) it cam only mean a "plus figure" as the

learned attorney for the Commissiomer contended.

It was further contended that to avoid absurdity

eand the defeating of the intention of the legis-

lature the word "amount"should be read as including

a "nil" gmount despite the fact that the lberal

grammatical context indicates that an actusl sum

should be involved. I have endeavoured to show

that a case for sapplication of the rule of inter-

pretation %o avoid absurd and unreasonable results

has not been made out.

I hold that in the circumstances~of this case,
and for the reasons I have endeavoured to give,
there was no right of appeal to the Board. The
appeal of the Commissioner should, therefore, be
allowed. I will, however, go on to deal with the
third point taken on behalf of the Commissioner in
this appesl in the event that my decision in
relation to the right of appeal is held to be wrong.

The Trustees admitted that the transaction
whereby they purchased and resold the shares in
Seaforth Sugar and Rum Ltd. was a "dividend
strlpplng" operation. They knew that a tax
advantage would accrue 'to the owners and vendors
of the shares (hereafter "the Elders") but it was
said on their behalf that their motive was to make
a profit out of the tramsaction. It was submitted
for the Commissioner that the tramsaction was
artificial within the mesning of 8.10(1) of the
Law. It could, therefore, be disregarded as
provided in-the section with the result. that the
Trustees were not entitled to a refund of tax.

Section 10(1) provides as follows:
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"Where the Commissioner is of opinim thsat .
any transaction which reduces or would reduce

- the amount of tax payable by any person is
artificial or fictitious seeceeecses..the

. Commissioner msy disregard any such trans-

. action .¢ce..... and the persons concerned
shall be assesgable accordingly."

The first question for decigion is the meéning
which the word "artificial" bears in this section.

. Apart from this case, the section appears to have

come before the .court once omly for 1nterpretat10n.
This was before D.Marsh, J. sitting in the Revenue
Court in Liner Diner Ltd. v C. I T. (unreported)
declded on Apr ’ . : ,

- Mrs. Hudaon—Phlll;ps for the Commissioner
submitted that there is a real distinction in
meening between "artificiel" end "fictitious" and
that the use of the word "or" shows an intention
to refer to two words of dlfferent meaning. It
was submitted that "artificial" in the section
means "not real" in the sense of man made. as
opposed to natural whereas "fictitious" means
"non-existent". Mr. Mahfood for the Trustees
contended, in effect, -that the two words are
synonymous, .that they are words which are familiar
in income tax law and langusge and should be.
interpreted in this technical sense rather than by
reference to their dictionary megning.  He sought

.to .show by reference to a number of cases which he

cited that by common Llaw principles, formulated

in England and gpplied in Jamaica for meny years,
transactions can only be disregarded if they are a
sham, a cloak, a trick, not genuine and not acted
upon. It was submitted that it is in these : .
senses that the words in -8.10(1) should be inter-
preted and it was: ggid that the provision in
8.10(1) really added nothing to the common law
basis on which transactions can be :disregarded
for income tax purposes. .

In the 55222_25522 ease (supra) D. Marsh, J.
had to decide:the meaning of the. two words under.
consideration. He concluded from the use of the.
disjunctive "or" that they were not intended to be
construed synonymously but as having separate
meanlngs. Because of this he expressed himself
as inclined to the view, from the dictiomery
meanings of the words, that "fictitious" means
"feigned", assumed or not real" while "artificial"
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is used "in the sense of something resulting from
artifice i.e. a.device or trick". The learmed
Judge went on to justify his approach to.the
interpretation. of the words by a practical =

illustration and contimnued (at p.35 of his judgment):

"While therefore it may be true to.say that

in a general manner of spesking these words
can and are frequently construed as having the
same or a similar meaning, it is I think
equally true to ssy that they are also. capable
of having different meanings, even though that
difference may be Blight ceccccececececccscaces
© 66 0N OO GO O S 000000000000 00068 If, therefore, I
mgy express the matter in my own words, I
would say that within the context of s.10(1),
a fictitious transaction is -~ one that has
form but no substance, in the sense that none
of the parties involved intend to create any
real or legal relationship thereby, in short

a feigned transaction. On the other hand, an
artificial transaction is -~ one that has both
form and substance, except that the form is
used merely to disguise the substance ecccecececo'

I confess to finding it a difficult matter to
decide the true meaning of "artificial" in the
section. I agree with the submission for the

‘Commissioner and the view of D.Marsh, J. that it

was intended that it should have a meaning
different from that of "fictitious". The common
law cases to which Mr.:Mahfood referred do not.
support his contention that the word "artificial"
as distinct from "fictitious" was a familiar word
in use in connection with transactions to be dis-
regarded for income tax purposes. The provisions
in s.10(1) were first enacted in 19%9 (see s.ll Law
55 of 1939). By then the common law rule for dis-
regarding fictitious or sham transactions had been
established. If, as contended for the Trustees,
the two words are synonymous,: it would seem idle
for the legislature in those circumstances to
introduce and enact a provision which .was quite.
unnecessary. While I am prepared to agree thay
"fictitious" must be taken to have been used by
the legislature in the sense established by the:
cases the same canmot be said. of the word
"gartificial®™. Ome must therefore resort to the
dictionary meaning and this is where the difficulty
lies. I am unable to find a relevant meaning of
"grtificial™ which is not synonymous with a
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dictionary meaning of "fictitious". The meaning
of "artificial" which Mrs. Hudson-Phillips
suggests also comes within the dictionary meaning
of "fictitious". With respect, I do not agree
with the meaning which D.Marsh, J. gives to
"artificial® in the Limer Diner case (supra).

I do not think the word is used in the section
"in the sense of something resultlng from
artifice."

- It seems that in the context in which it is
used in s.(10(1)) "ertificial™ can only bear a
meani which is synonymous with "fictitious".

But "fictitious" is a word of wider import. It
can also mean "non-existent", as lMrs.. Hudson-
Phillips submitted, or "having no resl existence",
meanings which "artificial" does not have. 1t
seems to me that it is in thesé latter senses

that the word is used in the cases to which we
were referred (see Whitmore v I.R.C. (1925) 10 T.C.

645, Dickenson v Gross (1927) Il T.C. 614 and
per Danckwarts, L.J. in Johnson v Jewitt (1961)

40 T.C. 231 at 255) The view I have fsrmed,

therefore, is that the two words used in s.10(1)

are not entirely symonymous. I hold that
ngrtificial" there means, inter alia, "not real",
"not genuine". If I may respectfully adopt and
modify what D.Marsh, J. said of the two words in
the Liner Diner case in the passage cited above -
a "fictitious" tremsaction is one that has form
but no substance while an "ertificial" transaction
is one:that has both form and substance but the
substance is not genulne. .

Now to apply the ascertained meanlng to the

transaction in question, ie. the arrangement whereby

the Trustees bought the shares from the Elders,
stripped Seaforth Sugar & Rum Ltd. of the
accumulated profits by way of declared dividends
and subsequently resold the shares to the Elders,
and to decide whether or not it was an artificial
transaction. This is the second question. It is
conceded that the purchase of shares by the
Trustees was perfectly legal and real. For the
Tristees it is contended that the result of this
concession is that the Trustees received the
dividends as investment income, that the trans-
action cannot in those circumstances be held to be
artificial and that the income of the fund being
exempt from tax the Trustees are entitled to the

repayment claimed. The Board upheld this contention.
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They said that "the transaction is evidenced by a
carefully prepared agreement which has been duly
executed by the parties to it. On the face of it
it has every appearsnce of genuineness. It is a
document that a court would recognise as being
enforceable cceceecs... Shortly put artificial or
fictitious means not genuine, the transaction
proved before us is certainly genuine, and there
is nothing artificial or fictitious aujut it".
Grannum, J. reed with this finding. - He said in
his judgment (at p.116 of the record):

"I think that the principle is well recognised
through the authorities, that every man is
entitled to enter into transactions which
will have the effect of reducing his income
tax but this rule is, of course, subject to
the qualification that the transaction in
question must be real snd not a pretended
transaction and the words 'artificial' end
fictitious are the words which have been used
in the cases to describe a tramsaction which
is a sham or pretence. If the agreement,
deed or instrument in question is never meant
to have effect I can well see that such a
trensaction may be described as artificial

or fictitious but where as in this case you
have an instrument drawn up, executed and
acted upon by the parties, I fail to see how
it can be described as artlflclal or
fictitious."

It was submitted by Mrs. Hudson-Phillips for
the Commissioner that the "dividend stripping"
operation was not an investment at all, as the
Trustees contend it is, but a wholly artificial
device remote from the business of investment to
secure a tax advantage to the Elders. This sub-
mission was based on the line of English .cases
commencing with Bishop v Flnsbu Securities Ltd.
(1966) 43 T.C. 5 'in whic
it was held that the tranSactlons 1n those cases
in which shares were purchased were not trading
transactions. It was contended that the principle
to be derived from those cases apply to this case
to make the transaction not one or genulne
investment.

In purchasing the shares, the Tfustees
purported to act under powers contained in rule
18(1) of the Rules of the fund which provides as
follows:
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"The truetees shall invest and/or reinvest

any or all of the moneys for the time being
stending to the credit of the fund ........
in such securities and investments as they

may in their absolute discretion deem safe

and advlsable ............'............

It was submitted that the transactlon was not a
true investment within this provision as the
Trustees only had power to invest moneys standing
to the credit of the fund and no such moneys were
used by them.

In my opinion, the submission on behalf of
the Commissioner is right. This was not a genuine
investment by the Trustees under rule 18. At the
time when the agreement for the purchase of the
shares was made there was just some £800.00::
standing to the credit of the fund. None of this
was used to purchase the shares por was it intended
that any part of it should be so used. The arrange-
ment clearly was that the proceeds of the dividends
declared should be used to pay for the sghares so
that the accumulated profits could get into the
hands of the Elders as cgpital. In his evidence
before the Board, the Chairman of the Board of
Trustees said that he bought the shares on the
strength of the accounts of Seaforth Bugar & Rum
Ltd. snd they examined the accounts to see "If
there was money in there that we could use to buy
the shares." It was never intended that the shares
should be held as a true investment. The Chairman
said that the fund "was the vehicle" for the
"dividend stripping" operation. It is not
sufficient, in my view, to look merely at the
agreement for the purchase of the shares, as the
Board and Grannum, J. did, and to say, .as they 4did,
that it is genuine, enforceable and was acted upon,
and that, therefore,  the transactlon cannot be said
to be. artiflclal. In my opinion, one -has to go
further and exsmine the basis 6n which it is
claimed that the tremsaction gives rise to a.
benefit or a claim under the Income Tax Lew. In
the English cases to which we were referred, the
admittedly legal sasle and purchase of shares did
not prevent the courts from holding that the basis
on which relief was claimed under the Income Tax
Acts, namely, that the shares were ecquired in the
course of the trade of dealing in shares, was not
genuine trading but an artificial device to obtain
a tax advantage. The Trustees in this case claim
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the repayment of tax on the basis that the dividend
they received was investment income which is exempt
from tax under s.7 of the Law. In my opinion, the
dividend paid to them was not genuine investment
income.. The only real income they stood to receive
was about $16,000.00 which, in the circumstances,
could only be regarded as a fee for accommodating

the Elders or, as Lord Morris put it in the Finsbury

Securities case(1966) 3 All ER at p.l10), as payment

for skilful services rendered. In my judgment, in-

sofar as the Trustees are concerned the transaction
was artificial.

If my decision on the second question is
right, the final question is whether the trans-
action can be disregarded by the Commissioner under
8.10(1). The argument for the Commissioner on
this question was put by Mrs. Hudson-Phillips in
this way. 8She said that at no time has the
Commissioner ever suggested that the "dividend.
stripping"” operation reduced the tax pasyable by
the Trustees. The contention of the Ccmmissioner,
she continued, has always been that the "dividend
stripping" operation reduced the tax payable by
the Elders. It is said that since the operation
was an artificial transaction which ought to be
disregarded under s.10(1l), the dividend must be
deemed to have been received by the Elders, who
are the persons to be assessed under s.10(1).
This being so, the dividend cannot be regarded as
the income of the Trustees_ and they are not,
therefore, entitled to a refund of tax. In my
opinion, this is not a valid argument. As I have
endeavoured to show, the transaction is
artificial only in a limited sense, that is
insofar as it is claimed to have been an invest-
ment by the Trustees under the Rules of the fund.
The legality of the purchase of the shares and
the normal consecuences flowing from it are not .
affected. Therefore the purchase price of the
shares was received, and remains, as capital in
the hands of the Elders. Section.10(l) cannot,
therefore, be applied directly as against them as
the transaction did not, and could not legally
affect their tax lisbility. Nor can the
provisions of the section be applied to them
indirectly through the Trustees. There is no tax
liability either of the fund or of the Trustees
qua Trustees which can, under the section, be said
to be affected by the transaction.
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Bince, as I have held, the Trustees did not
receive the dividend as true investment income it
should follow that the "income" should not be
exempt from tax under s.?7? and that it should not,
therefore, be regarded as a valid basis on which
to claim a repayment of tax. Section 10(1l) is,
however, not apt to deal with such a situation.

It could, perhaps, be argued that as the trans-

action was not really an investment under the

Rules of the fund the dividend was not income of 10
the fund but income of the Trustees, for which

they are liable to pay tax persomally. In which

event the amount of repsyment by the Commissioner,

if any, would depend on the overall tax liability

of each of the Trustees. However, the Commissioner
sought to justify his refusal of repayment only. .

under s.10(1l) of the Lew. The result is that,

in my judgment, he has not on the arguments ,
addressed to us shown any justifiable basis for
refusing the Trustees' claim for repayment. In 20
view, however, of the decision at which I have

arrived on the question of right of appeal the
Commissioner is entitled to succeed on his appeal.

I would, therefore, allow the appeal with costs.

No. 15
- JUDGMENT OF EDUN J.A.
PART I

Seramco Ltd., was incorporated on August 28,
1963. 1In October of the same year it decided to
set up a supernnnuatlon fund for its male ...- 30
employees and in furtherance of that decision
appointed trustees and submitted a draft trust
deed to the Commissioner of Income Tax (referred
to as the "appellant") for his approval. By
letter dated January 8, 1964, the appellant
approved the scheme under section 25(2) of the
Income Tax Law No.59 of 1954 (referred to as the
"law"). BSection 25 of the law provides, thus -

25 - (1) Bubject to the provisions of this
Law and to any regulations and rules
made thereunder, any sum paid by an
employer or employed person by way
of contribution towards an approved
supersnnuation fund shall, in
computing profits or gains for the
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purpose of an assessment to income
tax, be allowed to be deducted as an
expense incurred in the year in
which the sum is paid:

Provided that -

(a) no allowence shall be made under
the preceding provision in respect
of any contribution by an employed
person which is not an ordinary
annual contribution, and, where a
contribution by an employer is not
an ordinary annual contribution, it
shall, for the purpose of the
preceding provision, be treated, as
the Commissioner msy direct, either
as an expense incurred in the year
in which the sum is paid, or as an
expense to be spread over a period
not exceeding ten years; and

(D) ceececceccsacess. (DOt relevant).”

The trust deed was engrossed and executed on
January 16, 1964. The trustees of the supersnnu-
ation fund (referred to as the "respondents")
appointed, were:-.

Frank L. Myers,

Douglas V. Fletcher,

William S.K. Gordom,

Patrick H.O. Rousseau,

Eric O. Bell, and

Darryl W.B. Myers: See deed of trust,
Ex.B. Frank L. Myers was as well one of two persons
signing for Seramco Ltd. (the employer in the
scheme). In about March 1964, the shareholders.
of Beaforth Sugar and Rum Ltd. (referred.to in
Part 1II. as the "Company") approached the respon-
dents. with a view to .selling all the shares of the
company to them. On June 22, 1964, the respondents
entered into an agreement with the shareholders of
the company, agreeing to purchase issued shares of
the company for £407,934. Among the: terms of the
agreement, Ex.D, are the following terms, that:-

1, upon the signing of the agreement the
vendors would deliver completed and
executed transfers to the purchasers or
their nominees of all the issued shares
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in the company together with the relevent
certificates;

2, the purchasers would complete psyment of
the purchase price within a period of
gbout 1} years after the signing of the
agreement;

%, the first payment of the purchase price
. - was to be made on or before July 1, 1964
and the last, on.or.before December 31,
1965; and - 10

4, the vendorauhad,an option to be exercis-

: sble at any time before December 31, 1965
to repurchese all the shares in the
company for. 5215,904.

Those persans signing as vendors were: -

D.P. Elder

H.C. Nunes

Ian F. Elder

Audrey Madge Elder

Shirley Ann Pecht - 20
Conrad Victor Elder _

Pauline Vivian Elder, and.

Michael Samuel Elder.

On execution of the agreement, the share
transfers in favour of the respondents were
executed and entered in the register of the
company. The:necessary share certificates
were issued to the respondents. At the date of
the agreement, the company had a large sum of 30

- undistributed profits.” The authorised capital of

the respondentse was £100, ‘the issued capital was
£22 and when the matter of the purchase of the -
shares of the company was discussed, the .amount

in the superannuation fund was £400. The sum of

- £192,0%0, that is £407,934 the purchase price .:
less &£215,904, re-isale price.of the shares,. could

only have come from undistributed profits.of the
company. The respondents have. admitted that the
purchease money for. -the shares could only have &40
come from income derived from the shares by way

of dividends. They admitted before the Appesl

Board that the purchase and sale of the shares

amounted to a dividend stripping operation.
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On June 23, 1964, at a directors' m eting of
the company, the share transfers to the respondents
were approved by resolution and the secretary was
instructed to make the necessary entries in the
register of the company and to issue the necessary
certificates. The respondents were then holders
of a majority of the company's shares. Mr. F.L.
Myers, then handed the secretary a letter addressed
to the company and signed by the holders of at
least one-~half of the issued shares seeking the
removal of Mr. D.P. Elder as a permaneni director.
That letter, Exhibit X, reads thus:-

"We the undersigned being the holders of at
least one—half of the issued shares of the
company's capital, do hereby remove from the
office of Permanent Director, Mr.D.P.Elder.

Yours faithfully,

Frank L. Myers
Darryl Myers
W.S.K. Gordon
P.H.O. Rousseau
Eric 0. Bell
Douglas Fletcher."

Mr. D.P. Elder thereupon vacated his position
as Chairman of the company's board of directors.
Mr. F.L. Myers next produced another letter signed
by the holders of at least ome-third of the issued
shares of the company appointing Mr. F.L. Myers as
a permsnent director of the company; he then took
on the duties as chairman of the meeting. Mr. F.L.
Myers then.produced a letter to the company signed
by him as permanent director of the company
removing Mrs. A.M. Elder as a director and
sppointing (in addition to the continuing
directors: Mr. C.V. Elder and Mr. Michael S.Elder)

Messrs. D.P. Elder, P.H.O. Rousseau and D.W.B.Myers,
‘who thereupon took their seats as directors. It

was then proposed by Mr. Boussean, seconded by

Mr. D.W.B. Myers that a dividend of 483% gross be
paeid out.of the undistributed profits of the
company, up to September 30, 1963. Messrs. D.P.,
C.V., and M.S. Elder opposed the proposal on the
grounds that the company should retain all of its
undistributed profits for expansion because as an
agricultural business, fluctuations of profits
were common and that, therefore, considerable
reserves were necessary; the price of sugar on the
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world market having recently dropped substantiated
their opposition. Voting on the resolution was
divided three for and three against but it was
carried by the chairman exercising his casting
vote. B ‘ ‘

On June 23, 1964, the firm of Myers, Fletcher
and Gordon wrote the appellant, letter Ex. "BB",
informing him that the respondents' superannuation
fund purchased shares in the company and requested
him to authorise the company in writing "to pay
eny dividend due in respect of the shares owned
by the fund without deduction of tax and to allow
the amount which would otherwise have been deducted
as a credit to the company in respect of its own
tax liability." In the said letter, they relied
upon section 21(1l) of the law which enabled the
appellant to "authorise payment of a dividend
without deduction of tax where he is satisfied
that the shareholders are not liable to tax."

By letter dated June 25, 1964, the appellant
authorised the company to make payment of the
dividend to the respondents without deduction of
tax. By letter dated July 2, 1964, the secretary
of the company wrote the appellant stating that
consequent upon his letter of June 25, that the
sum of £100,686 had been paid to respondents and
asked that the amount of £37,757. 5s. Od. be
credited to the company for the 1964 assessment.
The respondents received that amount and the
taxes concerning it is not the subject matter of
the dispute before us. However, on July 28, 1964,
the appellant wrote the secretary advising him
that the authority to make payment of dividend
without deduction of tax to the respondents,
contained in letter dated June 25, was revoked.
He also requested particulars concerming the
comp ts resolution, list of shareholders and
copy of dividend certificates. On December 11,
1964, the directors of the company held a meeting
and it was recommended to the shareholders that a
dividend of £99,648 be paid out of the accumulated
Erofits up to September 30, 1964. Again the three
lders opposed the proposal but it was neverthe-
less carried on the casting vote of the chairman.
On December 28, 1964, a dividend of 48% that is,
£99,648 less tax of £37,3%68, was declared at a
general meeting of the company. By letter dated
January 5, 1965 to the appellant, the respondents
stated that as the income of the fund was exempt
from income tax, they claimed £37,368 as being
the amount withheld from them on the dividend
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The appellant by letters dated February 9,
1965 advised that the approval of the scheme was
withdrawn with effect from.January.8, 1964 and he
refused the claim for a refund of £37,368. He also
stated that if the respondents were dlssatlsfled
with his refusal, they had a right of appeal under
section 63 of the law..  The respondents appealed
to the Income Tax Appeal Board (referred to as
the "Boerd"). -At the commencement of the hearing
the appellant took the preliminary point that the
Board had no jurisdiction to hear such an appeal.
The Board deferred a ruling and heard the appeal.
At the end of the hearing the Board decided that
it had jurisdiction to hear and determine the
appeal. On the merits, that is whether the
Commissioner could disregard the transaction as
artificial or fictitious. under s.10(1) of the law
and rightly withhold the sum of £37,368 as tax, the
Board allowed the appeal and in thelr reasons for
Judgment dated March 6, 1967, stated.-

' "This brings. us to the p01nt where we must
.decide whether the transaction between the
Appellants and the Company is artificial or
fictitious. The transaction is evidenced by
a carefully prepared agreement which has been
duly executed by the parties to it. On the
face of it it has every appearance of
genuineness. It is a document that a court
would recognise as being enforceablé. Is the
transaction that it evidences artificial or
fictitious? We think not. Shortly put
artificial or fictitious nmesns not genuine,
the transactlon proved before us is certainly
genuine, and there is nothing artificial or
flctltlous about it. Artificial we understand

to mean '‘not natural, assumed, falsge, affected’

and fictitious has the meanlng of 1maslnary,
made up, not real, false, assumed in order to
deceive. The transaction does not come within
the meaning of those words. It is genuine as
we have already pointed out to the extent that

a court would enforce it. It is also so genuine

that both parties to the agreement counted on
making money out of it - the appellants share
amounted to about £8000.

‘The respondent (Commissioner) further
submitted that the appellants by taking part
in a dividend stripping operation destroyed
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the bona fides of the application for -
approval. And hé also submitted that the
trustees acted beyond the powers given by
‘the trust deed when they took on the
management of the company ..... The trustees
‘as such did not take on the manegement of
'the company .... Dividend stripping is not.
ipso facto fraudulent or even unlawful why
then should it destroy the bona fides of the
“‘mpplication that was made months before the
dividend stripping was given thought of."

The gppellant (Commissioner) appealed to a
Judge in chambers. It was for the first time then
contended for the appellant that when the appellant
signed the letter dated January 8, 1964 approving
the superannuation scheme under section 25%2) of
the law, thereby exempting the income of the
respondents from tax, there was no fund established
under an irrevocable trust. The judge held that
the provisions of section 25(4) authorised the
appellant to withdraw his approval of the scheme
but he must first serve a notice upon the trustees
or other persons hav1ng the management of the fund;
and that the exemption from income tax then ceased
as from the date of the notice.

On the question of the transaction being
artifiial or fictitious under section 10(1l) of the
law the judge held that every man was entitled to
enter into transactions which will have the effect
of reducing his income subject to the qualification
that the tramsaction must be real and not a
pretended transaction and the words “ertificial
or fictitious" are the words which have been used
in cases to describe a tremsaction which is a
gham or pretence. "If the agreement, deed or

‘instrument in question is never meant to have
effect I can well see that such a'transaction may

be described as artificial or fictitious but where
as in this case you have an instrument drawn up,

~ executed and acted upon by the parties, I fail to
" see how it can be described as artlflclal or
'flctltious.“

On the question whether or not the respondents
had a right of appesl, he held that section 63 of
the law conferred a rlght ‘of appeal on the
respondents against the refusal of their claim
for the said refund. The appellant has appealed
to the Court of Appeal and the record, comprising
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the various documents, evidence and even sub-
missions of both parties before the Board and the
Jjudge in chambers, is the record before this court.

At the commencement of the hearing before us,
the respondents served notice of their intention
to contend that as the superannuation fund was
found as a question of fact to have been an
approved superasnnuation fund within the meaning of
s.25 of the law and as the appellant having
previously conducted the case on that basis, he
cannot now contend that the superannuation fund
was not a duly approved fund. There being no
objection by the appellant and the arguments being
based upon the same set of facts before the Board
and the judge, the court granted leave to the
respondents as prayed. Learned attorney for the
appellant was not taken by surprise so she began
her arguments.

There have been numerous grounds of appeal
filed but the submissions on both sides centred
upon three main points:-

A, the respondents' superannuation fund,
B, artificial or fictitious tramsaction, and
C, right of appeal.

-1 propose to deal with point B.

B. Artificial or fictitious transactions:

Case Law_approach.
PART IT

. In the Duke of Westminster v. Intermal Revenue
Commissioner (1036) A.C.l., Lord Tomlin at p.19 said:

"Every man is entitled if he can to order his
affairs so as that the tax attaching under the
appropriate Acts is less than it otherwise
would be. If he succeeds in ordering them so
as to secure this result, then, however
unappreciative the Commissioners of Inland
Revenue or his fellow taxpayers may be of his
ingenuity,. he cannot be compelled to pasy an
increassed tax. This so-called doctrine of
"the substance" seems to me to be nothing more
than an attempt to make a man pay notwith-
standing that he has so ordered his affairs
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that the amount of tax sought from him is
not legally claimable."

Lord Atkin (dissenting) was of the view that the
substance of the transaction was that what was
being paid to the employees was not a yearly
peyment but was remuneration for services which
was thus chargeable. He said at p.7 :-

"Tt was not, I think, denied - at any rate
it is incontrovertible -~ that the deeds
were brought ito existence as a device by
which the respondent might avoid some of
the burden of surtax. I do not use the
word device in any sinister sense, for it
has to be recognized that the subject,
whether poor and humble or wealthy and
noble, has the legal right so to dispose

of his capital and income as to attract
upon himself the least amount of tax. The
only function of a court of law is to deter-
mine the legal result of his dlsp051tlon;so
far as they affect tax cececeocccecescss!

In Com. In. Revenue v. Blott (1921) 2 A.C.
171 the company cepitalised a large sum of
undistributed profits snd issued to its share-

holders bonus shares to an equivalent amount. By

a majority in the House of Lords, it was held
that the bonus shares were not income s0 as to
found a claim for super-tax. Lord Sumner in his
dissenting judgment, at p.216 said:

".... To call the steps that might be
relied on as satisfying that scheme 'mere
machinery' is to evade the difficulty.

It is just as reasonable to call the shares
allotted 'mere machinery' for wrapping up .
a distribution of profit as to call bonus
shares 'mere machinery'! for effecting a
distribution of capital. 'Looking at the
substance and not at the form' is a good
guide for judicial conduct, but what is
substance? If a form has to be gone
through in order to satisfy the law, for
my part I should think it was pretty
substantial. A final opinion on these
qustions need not, however, be expressed
today. Whatever innate powers a company
may have, the present question must depend
on the legal effect of what it did, not on
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. the names given and obaects or de51res kept in
view."

In Com. . Revenue v Fisher's Exors (1924) 10 T.C.
302, the compeany had an. emormous sum of undivided
profits end it issued to its ordinary. shareholders
debenture stock in respect of those profits. The
articles of association of the company were
altered by special resolution to enable it at a
general meehting to pass a resolution for capital-
ising £357,500 and distributing that sum as bonus
among the holders<of ordinary shares and to enable
the directas to issue debenture stock of the
company in satisfaction of the bonus. Bishop
Figher received £82,500 of debenture stock; he did
not receive any payment in cash. He was assessed
by the Commissioner to super-tax on that sum, as
being income received during the tax year. Fisher
died after the assessment and his executors
appealed to the Special Commissioners of Income
Tax. They held that the bonus paid in debenture
stock was not income in the recipient and dis-
charged the assessment because it was not a ground
for assessment to super-tax. They stated a case for
the High Court and Mr. Justice Rowlatt held that
the bonus was income (though not necessarily
income to the face value of the debenture stock)
and was a ground for assessment for super-tax. On
appeal again, the Court of Appeal took the opposite
view and restored the decision of the Commissioners.
On further appeal to the House of Lords, the appeal
was dismissed unanimously. At p.33%3 Viscount Cave
in his judgment said -

"eeeoeo.No doubt, the shareholders got debenture
stock which, llke the shares in Blott's case
was a valuable thing; but they had no power to
call in the stock, which gave .them no present
right to receive any part of the Company's
assets either in money or in money's worth,
but only entitled them to a sum to be carved
out of those assets if and when the stock was
paid off. 1t is true that debenture stock
unlike shares, creates a debt; but the debt

in this:case was not presently payable and may
never become payable while the Compeny is in
existence. The whole tramsaction was 'bare
machinery' for capitalising profits and
involved no release of assets either as

income or capital ..."
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In Whitmore v. Com. Inl. Revenue (1925) 10 Tax
Cases, p.o4b, the company having a large sum
representing undivided profits issued debentures
in respect of it. Rowlatt J., followed Fisher's
Case and held that the debentures constituted a

capital receipt in the hands of the shareholders,

and that he was not assessable to super-tax in

respect of the amount thereof. It is interesting

to note, however, what he said in his judgment

reported at pP.6oc4=5:~ 10

"There is one other point in this case which
I ought to mention and that is, that the
Commissioners find that these debentures

were only a cloak to cover the distribution
of profits to- the Appellant. Now that: is

not a finding - it has not been. argued before
me that it was a finding - that these
debentures were fictitious, were mere pieces
of paper to show to the Inland Revenue, and
that the real transaction was that the 20
profits were to be distributed in cash at

an early date. There is no finding to that
effect and it has not been argued that there
is a finding to that effect. If what is
meant is that the Company adopted this
transaction, being a real transaction, and
one which does not mgke the shareholder
liable to Super-tax, in lieu of another
transaction which would have made him liable,
that circumstance has no materislity, as many 30
cases show, in a contest of this kind...."

In Dickenson v. Gross (1927) 1l Tax Cases p.06l4,
the appellant, a farmer, had entered into a deed
of partmership with his three sons with the
admitted intention of redueing the income tax
liability in respect of - the proflts. The deed
provided that '

1l ¢two farms owned by the appellant should
be let by the appellsnt and his sons, and
-at stated rentals, 40

‘2 accounts should be made up annually,

3 the net profits should be divided equally
between the partners, and

4 each of the partners should have thé

right to sign and endorse cheques on
beﬁalf of the firm.
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It was shown in fact that -

1 no rent had been paid,

2 no accounts or books had been kept, or
3 &any distribution of profits made;
4

cheques had been signed only by the
appellant, and

5 Dbusiness receipts had been paid indiscrim-
inately into the appellant's private bank
.account and into the firm's account.

The General Commissioners decided that there had
been no partnership in fact, and accordingly there
was no partnership for income tax purposes. On
appeal to the High Court, Mr. Justice Rowlatt held
that as a partnership did not exist in fact, there
was no partnership for the special purposes of the

. Income Tax Act. At p.620, he had this to say:-

"The partnership deed here, of course, was a
deed perfectly good according to its tenor;
and if it had been what really governed the
relations of the parties it would have effected
the object of those who entered into it or
purported to enter into it, because it would
have produced another legal position to which
a tax attached differently from the legal
position which existed before ..... Now what
the Commissioners have done is that they have
found that there was no partnership in fact..
A partnership, of course, is a legal position
and a legal result, but like every other legal
position it depends om facts, .... They have
not used the word 'fictitious', and they have
not used the word 'sham', but I think they
have put it even more clearly. They say:

tThe facts here were not a partmership although
there was a bit of paper in the drawer, which
if the facts had been according to it, would
have shown there was apartnership'.......

What they are saying is this: 'There is not
any partnership in fact, and there cannot be
any partnership for the special purposes of
Income Tax when there is no real partnership.'
That is what they are saying. Many people
think there can be. They think by putting a
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bit of paper in the drawer they can make an

Income Tax partnership, and they go on

treating the undertaking as though it were

still the sole uncontrolled property of the

one person, the father, instead of a partner-

ship. I do not think there is any doubt.

I do not think the Commissioners could have

found otherwise, if I may say so, but I think

they clearly have found in a way whlch makes

the position quite right eccccace." 10

Dividend~-stripping

The device of d1v1dend-str1pp1ng came under
review in J.P.Harrison Ltd. v. Griffiths (1962)
1l A.E.R. 959, 40 T.C. 281 by five members of the
House of Lords. In that case, the appellant co.,
carried on business of merchants but on October 8,
1953, its memorandum of association was amended
to enable it to cerry on, inter alia, the business
of share dealing. On Decaber 4, 1953, it purchased
for £16,900 all the issued share capital of 20
Claiborne Ltd. On January 26, 1954, Claiborne
Ltd., declared a dividend of £28,912.1%. 3., and
the appellant co;, later sold the shares for £1000.
The appellant co., did not buy or sell any other
shares in 1953-54, but it admittedly carried on
trade of dealing in shares in 1954-55.

The appellant co. showed that for 1952-53 it
incurred a business loss of £13, 585.‘ That loss
was admittedly available for carrylng forward to
1953-54, By the trade of dealing in shares, it 30
sustained a loss of £15,900, that 'is, it bought
the shares of Claiborne Ltd for £16,900 and
resold them on June 4, 1954, for £1000 to a
company named Lewiston Ltd. On the other hand,
the appellant co. had received dividends of
£28,912.13.3 but out of which, tax of £13,010.14.0.
was deducted, receiving a net dividend of
£15,901.19, 3. The gppellant co. claimed from
the revenue authorities a repayment of the tax
which was deducted from the dividend. The Special 40
Commissioners held that the company was not
carrying on a trade of deallng in shares and dis-
allowed the spplicatiomn in so far as it related
to the transaction. The matter ceme before
Dankwerts J. in theChancery Division. He'came to
the conclusion that the result reached by the
Commissioners could not be justified upon their
own findings and was quite unreasonable.
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The Crown appealed, the majority of Pearce and
Upjohn L.JJ. held that the only reasonable conclu-
sion to be reached was that the transaction was an
adventure in the nature of trade and "the learned
judge reached a perfectly correct conclusion."
Donovan L.J., dissented. He said at p.291 of the
Tax Cases report: "The Commissioners were bound to
take a comprehensive view of the facts: and when
they found that this was an isolated transaction;
that, whereas a dealer in shares hopes to make a
profit by buying and selling, these shares were
bought deliberately to sell at a lossg that the
objective was the dividend; snd that the prime
purpose of the whole transaction was purely a
fiscal one; they were, in my opinion, entitled to
say that it was not a trading operation."”

The Crown appealed to the House of Lords.
The majority of three, Viscount Simmonds, Lord
Morris of Borth-y-Gest and Guest were of the
opinion that the transaction was undertaken with
a fiscal motive was immaterial, and viewed apart
from the fiscal motive it was meely a transaction
in which a company bought shares, received a
dividend and sold them. As Viscount Simmonds
stated at p.294 ".... It appears to me to be
wholly immaterial, so long as the tramsaction is
not a sham (as was the case in Johnson v Jowitt
(40 A.T.C. 314) ) what may be the fiscal Tesult,
or the ulterior fiscal object, of the tramsaction;
and since this can be the only ground upon which
the Commissioners could have reached their deter-

mination, I must conclude that it cannot be upheld."

Lord Reid in dissenting said at p.295-6
cees+s Innominate contracts and transactions are
of frequent occurrence, and I would not expect to
find appropriate names to denote new kinds of
operations devised for the sole purpose of gaining
tax advantages. In the present case the question
is not what the transaction of buying and selling
shares lacks to be trading, but whether the later
stages of the whole operation show that the first
step - the purchase of the shares - was not taken
as, or in the course of, a trading transaction."
Lord Denning in dissenting ssid at p.300: "... My
Lords, I do not believe there is any rule of law .
which requires the Commissioners to disregard the
object of the transaction or its result.. There
are occasions when a reasonable man may turn a

blind eye to the facts, but this is not one of them.
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To my mind, the Commissioners were entitled to see
these people as they really are, prospectors
digging for wealth in the subterranean passages of
the Revenue, searching for tax repayments. They
are not simply traders in stocks and shares. I am
not prepared to say that the Commissioners were
unreasonable, so unreasonable that they could not
reasonably come to their conclusion."

In Johnson v Jewitt (H.M. Inspector of Taxes)
(supra)) the appellant Johmson, a solicitor, 10
claimed relief under s.34l of the Income Tax Act,

1952 from the revenue in respect of a loss of
£1,301,629.14. 1 which he said he suffered during
the year 1956-57. The General Commissioners
rejected his claim because they found that the
partnership company formed by the appellant had
not carried on a trade during that year.

Buckley J., and later the Court of Appeal (Lord
Evershed, M.R.Donovan and Dankwerts L.JJ.) were
all unanimous in upholding the findings of the 20
Commissioners. Dankwerts L.J., succintly dealt
with the nature and characteristics of the
transactions, thus - at p.255:-

"I agree. The 79 compenies were artificially
created and, except for one sum of £50,000
which revolved through these tramnsactions,
the supposed reserves were fictitious. The
loss which was alleged to have been suffered
was also fictitious. This was not

trading: it was juggling with figures. 20
In my view the transactions were an abuse

of the Companies Act and an attempt to

abuse the provisions of the Income Tax Acts
and the Finance Acts, which were designed

to assist genuine and honest traders. I
think that the claim was an impudent claim
and the transactlons, in the result, were
dishonest eee.e

Recent House of Lords cases
The following are among the léading cases 40
where the House of Lords have considered and

distinguished: J.P.Harrison (Watford) Ltd. v
Griffiths.

1. Finsbury Securities Ltd. v Bishop (1963-1967)
43 Tax Cases 591. The taxpayer CO., was
incorporated in 1956 to carry on the trade of




10

20

30

40

109.

dealing in shares and securities, and it alwsays
carried on that trade. The loss in respect of
which the claim was made under s.?4l of the Income
Tax Act 1952 was one which arose as the result of
various transactions described as "forward-
stripping." That is, the dealer bought shares in
a company which hoped to meke in the future large
profits out of which it would be asked to declare
a dividend after deduction of tax. A "backward-
stripping" transaction as in Harrison v Griffiths
was one where a dealer in shaTes bought shares in
a company which had accumulated large profits,
paid tex on those profits and was in a position
to declare a dividend after deduction of tax.

Between the years 1958 to 1960 the taxpayer
co., entered into some fifteen sets of transactions
which were "forward-stripping" operations, with
other companies. An example was with W. Ltd.,
whose capital was increased by 100 £1 6% preference
shares and these wae issued to two shareholders.
These shares entitled the holders to dividends for
the next five years (less tax deducted), subject
to a limit of £00,000. These shares were then
bought by the taxpasyer co. for £60,100, the. price
being, however, subject to adjustment if the total
dividends for five years (less tax) should be less
than £60,000. Accordingly, the available profits
of W. Ltd. would be distributed in dividends on
the preference sheres, their value thereby would
diminish year by year, becoming finally the value
of 100 shares carrying a preferential dividend of
six per cent. The material terms of the scheme
were -

(a) that the price was to be finally ascer-
tained only at the end of the five years,

(b) that the taxpayer co., was not to part
with the shares until the five years had
elapsed,

and (c) that the vendors of the shares were to
receive part of any tax which was to be
recovered in respect of the dividends
to be paid on the shares.

The appellant co., claimed adjustment of its
tax liability for the year 1959-60 on the basis
that it had sustained losses in its trade in
respect of the various tramsactions. The question
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arose whether the transaction involving the
purchase of the preference shares was or was not
within the trade of dealing in shares; if it was
not, the loss claimed under s.341 would fail.

The Special Commissioners found that the
shares were acquired for the object of making a
profit out of them by the recovery of income tax,
and that they were acquired in the course of trade.
It was subsequently held unanimously by five
Jjudges in the House of Lords, that

(1) whether the transaction should be regarded
as trading transactions of a kind undertaken
by a dealer in shares and securities was a
question of law, and

(ii) it being the essence of the transactions
that the future interests of the vendors of
the shares were safeguarded and that toe
shares should be retained by the taxpayer
company during the period of the transactioms,
the shares were not acquired for the purpose
‘of dealing in shares and the transactions
though real and not sham, were wholly
artificial devices to secure tax adventages
and were not adventures or concerns in the
nature of trade; and accordingly the
Commissioners were wrong in holding that the
shares were acquired in the course of trade.

In distinguishing J.P. Harrison éWatford; Ltd.
v. Griffiths, Lord Morris of Borth-y-Gest said a
pp.626-27: -

".eo. They (the Commisgsioners) decided that
they could not distinguish that case from
the present one.

My Lords, I take a different view. In
ny oplnlon, the arrangements now under
review are essentlally different from those
which gave rise to the Harrison case.

In that case there was a purchase of the
shares in a company called Bendit Ltd.
(afterwsrds called Claiborne Ltd.). The
vendors of the shares had no interest in
the shares thereafter. They had no prospect
of receiving any benefit from any tax
recovery. After the Harrison company owned
the shares in Claiborme Ltd. there was a
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declaration of dividend on the shares. After In the Court
that the sharces were sold. It was my view in of Appeal of
that case that the transaction was demonstrably dJamaica

a share-dealing transaction. Shares were L —
bought; a dividend on them was received; No.l5
later the shares were sold. There may be

occasions when it is helpful to consider the %gdgmgng,of
object of a transaction when deciding as to un J.8.

its nature. In the Harrison case my view was 20th December
that there could be no room for doubt as to 1973

the real and genuine nature of the transaction (continued)

cecses 1L was not capable of being made better
or worse or being altered or made different

by the circumstance that the motive that
inspired it was plain for all to see. In that
case the vendors of the shares had no further
concern once they had sold. The cssence of
the arrangements now being reviewed was that
the future interests of the vendors were being
safeguarded. Under the devised scheme they
were to have all the benefits that would have
resulted from their shareholdings had There
been no scheme. In addition, they were to be
saved from the full extent of the exactions
which taxation imposes. Here also the scheme
involved a factor which was entirely absent in
the Harrison case. In that case the purchasers
could nave done what they wished with the
shares. Here, on the other hand, it seems to
me that it was of the essence of the scheme
that the company should continue to hold the
shares during the perbds covered by the
particular sets of transactions. It is clear
and not seriously disputed that the company
could not have sold the preferred shares
during the currency of the agreement without
committing a basic breach of it. The company
had to retain the shares so that year by year
there would be diminutions in the value of

the shares and so that year by year there
could be the receipts of dividends from profits
to beearned in the future, so that year by
year the planned tax recovery could proceed
for the mutual benefit of the company and the
vendors, "

2. F.A. and A.B. Ltd v Lupton (1971) 7 AER, 948

After stripping the dividends, the market value of the
shares in the company was approximately £700,000,
representing a loss of £1,000,000 on the purchase
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price. Thereupon, the taxpayer company made a
claim for repeyment of &£400,000 income tax under
S.341 of the Income Tax Act, 1952 in respect of
the loss on the ground that it had acquired the
shares in the company in the course of its trade
as a dealer in stocks and shares. It was held,
unaninmously by five judges in the liouse of Lords,
that the taxpayer was not entitled to recover the
&400,000 claimed; it was an essential feature of
the sale agreement that it should be followed by
dividend stripping snd a claim against the Revenue;
since the manifest object of the taxpsyer company
in entering into the tramsaction was to secure a
tax advantage, the transaction did not constitute
dealing in stocks and shares and did not therefore
form part of the trading activities of a dealer

in stocks and shares.

Finsbury ... v Bishop (supra) was followed.

Again, Lord Morris of Borth—yéGest distinguished
Harrison v Griffiths (supra) from the gbove case
and said:

l. (in Harrison v Griffiths) "... a purchase
of shares was made by a dealer in shares ...
The dealer in the result made a small profit.
The seller of the shares had no interest in
them once he had been paid. He was there-~
after in no way concerned. 1t did not
matter to him what the purchasers did with
the shares. In fact the purchasers had
knowledge of the revenue laws as they stood
and had had it in mind to invoke the
operation of those laws. They proposed to
make a claim under s.?41l by asserting that,
as the shares which they had bought became
diminished in value as a result of the
declaration of dividend, they had suffered
a loss to the extent of that diminution.
In computing that loss they could ignore tue
payment they had actually received by way of
dividend. Whether they chose to make a
claim under s.?4l and assert that they had
sustained a loss was entirely their affair.
The vendors of the shares would neither gain
nor lose according to whether or not a
claim was made." pp.953-54.

2. "But, my Lords, once it is accepted, as it
must be, that motive does not and cannot
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alter or trensform the essential and factual
nature of a transaction it must follow that

it is the tramsaction itself and its form and
content which is to be examined and considered.
If the motive or hope of later obtaining a

tax benefit is left out of account, the
purchase of shares by a dealer in shares and
their later sale must unambiguously be

classed as a trading transaction.

The traunsactions in the Harrison case
were solely and unambiguously trading
transactions ... The transactions in the
Harrison case not only had all the

characteristics of trading, there was no

characteristic which was not trading. There
was nothing equivocal. There was no problem
to be solved as to what acts were done..."
p.954.

"There was therefore, no dividend-stripping
'transaction' in the Harrison case in the
sense that any other person nhad any control
or concern or interest as to what Harrisons
woglg do once they had bought the shares.”
pP.955.

Viscount Dilhorne, on the other hand, said, at
p0965:-

"My Lords, it was not suggested in this case
that the arrangements were a sham. They were
real and effective. 1 must confess I do not
understand why the device was described as
artificial. It appears to be no more and

no less artifi.ial than the device in
Harrison .....

My Lords, if there is no valid ground for
distinguishing between the two cases, the
choice must lie between following Harrison
or Finsbu§z, in which case I would unhesitat-
ingly follow Finsbury, for that decision is
I think, clear authority for the proposition
that dividend-stripping activities, involving
the purchase of shares and the receipt of
dividends may be outside the scope of the
trade of a dealer in stocks and shares. My
Lords, if a transaction viewed as a whole is
one entered into and carried out for the
purpose of establishing a claim against the
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Revenue under s.?41 I for my part would have
no hesitation in holding that it does not
form part of the trading activities of a
dealer in stocks and shsres. When I say
'viewed as a whole', I mean that regard must
be had not only to the inception of the
transaction, to the arrangements made
initially, but also to the manner of its
implementation. If it be the case that my
conclusions in this case conflict with the
decision in Harrison, then I must respect-
fully decline to follow that decision."

Donovan said at p.963-04:-

"I say tnat this is not a trading in stocks
and shares. If I am asked what it is, I
would reply that it is the planning and
execution of a raid on the Treasury using
technicalities of revenue law and company
law as the necessary weapons. .... 1n the
Finsbury case the component parts of the
transactions if considered alone would logi-
cally have prvduced the same decision as in
Harrison. There were shares acquired,
dividends received, and shares disposed of.
But this time the House did take a compre-
hensive view of the traensaction as a whole;
end taking that view reached the conclusion
that 'It was a wholly artifi- ial device
remote from trade to secure a tax advantage.'
It is immaterial in principle that the wider
view wa induced by certain unusual features
in Finsbury. The altered-approach, with
which I respectfully agree, must now clearly
be taken to be right."

Simon of Glaisdale said at p.96G:-

"eeeooo I have had the advantage of reading
the speech prepared by my noble and learned
friend, Viscount Dilhorne, and I agree with
his analysis and description of the trans-
actions with which your Lordships are
concerned. Such trappings of the trade of
dealing in shares as we have here are quite
inadequate to prevent the real nature of
this trasnsaction showing through .....

My Lords, this is not share;dealing
within the trade of dealing in shares. It
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is plainly a joint venture of the taxpayer
company end the vendors of the shares by
teking adventage of quirks of revenue and
company law, to obtain money out of the public
purse and share it between them. Even if the
transaction were equivocal, its true nature
would, in my view, be resolved by investigation
of its paremount object. Since, on the
findings of the Special Commissioners, the
transaction would produce a loss to the
taxpayer company unless repayment of incoue
tax were obtained, I conclude that the para-
mount object of the transaction was to procure
such repgyment of income tax; it was in other
words, a tax recovery device."

3. In Thompson v Gurneville Securities (1972) A.C.
©ol, the Special Commissioners held on the authority
of Harrison v Griffiths that although the trans-
action 1n relation to B I Ltd. shares involved
dividend-stripping nevertheless it formed part of
G.S.Ltd's trade of dealing in shares. Accordingly,
they allowed loss relief for 1956¢-57.

The Crown appealed by case stated and the
taxpayer compeny cross-appealed. Goff J. held that
the Commissioners' finding was one of fact but that,
because they had not the benefit of the decision of
the House of Lords in Finsbury Securities Ltd. v
Inland Revenue Commissioners 2I9€€5 47 Tax Cases
591, the issue was at large; he found that the
losses were not incurred in the trade. On appeal
by the taxpayer company on the 1956-57 cleim only,
the Court of Appeal allowed the appeal. The House
of Lords unanimously allowed the appecl.

Per Lord Morris of Borth-y-Gest (LOrd Guest
a.reeing) at pp.072-673 -

"..e. The question is whether the
transaction bears the stamp and mark of the
trade of a dealer in shares or whether its
very structure and content reveals it as
something different in kind. Approaching
the enquiry on the lines that I explained
in my speech in Iupton v F.A. and A.B. Ltd.
ente, p.634, I have no doubt that the trans-
actions now under review were not those that
can be regarded as trading tramnsactiomns in
the course of their trade of dealers in
shares."
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Per Viscount Dilhorne -

"My Lords, in this appeal, as in Lupton v
F.A. and A.B. Ltd., ante p.634, the question

to be decided 1s whether certain transactions
in which the respondent company engaged were
activities in its trade as a dealer in stocks
and shares. If they were, then the respondent
is under s.?41 entitled to obtain a large sum
from the revenue on the basis that it suffered
a loss for income tax purposes, although it
suffered no loss in reality cc.." p.G73.

"Looking at the transaction as a whole, the
conclusion is, I think, inescapable t. at it
was one designed, intended and carried out
so far as the respondent company was
concerned mainly to provide a basis for
claimns against the revenue." p.675.

Per Lord Donovan ~

"It is plain that the transaction was part of
a scheme whereby inter alia the vendors of

the shares to the respondent would be able to
receive into their hands, as capital, profits
which, if declared as dividends, would attract
as surtax; and whereby the respondent would be
able to enrich itself by the device of
dividend-stripping; in other words, by
obtaining money from the Exchequer ex facie

as an income tax repayument notwithstanding
that the respondent had never itself paid
such tax.

In my opinion, when shares are bought
for the sole or main purpose of dividend-
stripping, the transaction ic not a trading
transaction; and a loss showu by the writing
down of the value of the shares consequent
upon dividend-stripping is not a loss
sustained in a trade for the purposes of
section 341. I repeat what I have said in
this connection in Iupton v F.A. and A.B. Ltd.
ante p. 634, and in particular a am

still not able to perceive any line differenti-
ating in essentials the case of Harrison (1963)
A,C.1 from th. case of Finsbury (1906 1 W.L.R.

1402" =~ pp.675-676.
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Lord Simon of Glaisdale:-

"My Lords, in Lupton v F.A. and A.B. Ltd. ...
I stated the question which, on the view L formed
of the authorities, fell for answer in this
type of case - namely, whether, in the light
of all the circumstances, the transaction is,
on the one hand, a share-dealing which is part
of the trade of dealing in shares (albeit
intended to secure a fiscal advantage, or
even conditioned in its form by such
intention) or, on the other hand, a mere
device to secure a fiscal advantage (albeit
given the trappings normally associated with
a share-dealing within the trade of dealing
in shares). In the instant case, the
question can be narrowed: looking at the
transaction as a whole, was it, on the one
hand, one whereby a true commercial profit
was taken in a fiscally advantageous wgy or,
on the other hand, one in which "a commercial
profit" was merely a by-product of, or a dis-
guise for, what was really a tax-recovery
device? Whichever way the question is put,
I have no doubt that, judged both qualitatively
and quantitatively, the transaction falls into
the latter category in each case." p.679.

PART III

The case on appeal

The following enactment first appears in Jamaica
in section 11 of the Income Tax Law No.55 of 1939.
It was later included in the 195% edition of the
laws of Jamaica in section 68(1l) of the Income Tax
Law, Chapter 156. The entire Chgpter was repealed
and replaced by the Income Tax Law No.59 of 1954
(being referred to as the "law"). Section 10(1l) of
the law provides, thus:-

"Where the Commissioner is of opinion that
any transaction which reduces or woud reduce
the amount of tax payable by any person is
artificial or fictitious, or that full
effect has not in fact been given to any
disposition, the Commissioner may disregard
any such transaction or disposition, and

the persons concerned shall be assessed
accordingly."
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The word "Commissioner" has been sub tituted for
the words "Assessment Committee" and "Committee"
in the previous enactments.

Submissions before the Board, the Jjud.e and

this court centred mainly upon the meaning of the
words "artificial or fictitious" and from the
approach of the cases I have discussed and
relevant legislation, certain points seem clear.
For example -

l°

A transaction which reduces or would reduce
the amount of tax payable by any person,
cannot be disregarded by the Commissioner
simply because there was an arrangement of
affairs which resulted in the reduction of
tax. In other words, a person is entitled to
so order his affairs as to make the tax not
legally claimable: see Duke of Westminster
v. Inland Revenue Commissioners (1955) A.C.1l.

A company is entitled to carry on its trade
of dealing in shares or securities and to
claim from the revenue the amount of any
loss sustained, the loss which, if it had
been profit, would have been assessable
under the law: s.8(h)(i) of the law.

Dividend-stripping is a term applied to a
device by which a financial concern obtained

control of a compeny having accumulated profits

by purchase of the company's shares, arranged
for these profits to be distributed to the
concern by way of dividend, showed a loss on
the subsequent sale of the shares of the
company, and obtained repayment of the tax
deemed to have been deducted in arriving at
the figure of profits distributed as dividend:
see Halsbury, 3rd edition, V:1.20, para.356.

In England, before the device of dividend-
stripping was countered by the Finance (No.2)
Act 1955, dividend-stripping was a well-
known commercial operation. In Jamaice
dividend~stripping was countered by s.l1l0 B
ig7ghe Income Tax (Amendment) act No.30 of

Before the Commissioner cen disregard a
transaction which reduces or would reduce
the amount of tax psyable, the transaction

10

20

30

40



10

20

20

40

119.

must in his opinion be &artificial or fictitious. In the Court

There must be some evidence of the character-
istic features of the transaction which would
reasonably warrant him to hold that the trans-
action was artificial or fictitious. His
decision can»ot be arbitrary.

Here, the transaction to be enquired into, is the
agreemnent of June 22, 1964 for the sale of the
company's shares to the respondents for the sum of
£407,934. The conpany had at its disposal an
accumulation of undistributed profits. Had the
company declared a dividend directly to its share-
holders, there would have been no doubt as to its
ligbility for taxes to the revenue. So far as the
sum of £37,3%68 as taxes was concermed, the
respondents claimed that they traded in shares and
as the income of the fund was exempt from income
tax, they were entitled to it as tax withheld from
the dividend; they had, in fact, made a profit of
£8,63¢ rather than suffer a loss in the dealing
with shares.

Prima facie, there was an executed agreement,
a price for the shares fixed, method of payment of
the price stipulated and a transfer made of the
shares from the vendor-company to the purchasers-
respondents. Thus, there may well be elements of
a trading in shares. However, the revenue
(appellant) camnot be precluded from establishing
on the facts, viewing them as a whole and/or by
their characteristic features, that

1 under the agreement the partiecs were
collaborating

2 for the sole or main purpose of effectlng a
tax advantage, and

% the agreement was not, in fact, a trading in
shares at all, but a pretext or sham.

In those circumstances, of course, the onus
is on the appellant on a balance of probabllltles,
to establish that the tramnsaction was artificial or
fictitious within the meaning of section 10(1l) of
the law. If the Board or a judge or this court
does not or cennot consider as well the facts as a
whole, then any transaction which reduces or would
reduce the tax liagbility of an individual would be
accorded validity, if the "form" had recognisable
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festures in law but the "substance'" was a pre-
tended exercise to "secure a tax advantage".
I proceed now to consider the facts and the law
applicable to the instant case.

Income. Did the respondents really purchase
the shares from the Company? If the agreement had
been carried out, the position would be, thus:-

Purchese price of shares by respondents
‘ £407,9%4
Payment by instalments by respondents
1 on or before 1/7/64 £54,500
1 1]

2 " 31/1/65 62,500
3 v.om " 30/6/65 62,500
4 non " 31/7/65 12,500
5 " v " 30/9/65 62,500
6 " " " 31/10/@5 62,500
7o " 30/11/65 ©2,500
g n n " 31/12/G5 28,434
g407,934
The Company would re-purdhase the
shares for ccecocconcecas £21 O4
Balance representing dividends ‘ £192,030

From the arrangement, the respondents were making
a profit of £8,636. At the end of December 1905,
the Company would have received back -

1l their shares, and
2 £192,030 less £8,636 i.e. £183,394,
3 free from taxes on the dividends.

If it had not been for the trensaction, the
Company would have been ligble tc¢ pay the revenue -

l, on 1lst dividend tax of .ccees. £37,757

2, on 2nd " " " eocoo0eoo £ 68
£75,125

As it happened, the respondeats did not
complete full payment of the purchase-~price. The
facts and figures show:-
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respondents received lst dividend
gETOSS Of cccccsccasssos 100,030

2nd dividend net 62,280 (tax
£37,368)
£162,916

respondents paid first two instalments
snd a part of the third &£154,280

retained as profit 8,636
£162,916

Whether or not the purchase price was paid in full,
the respondents were paid a "profit" of £8,63%6.
There was only £400 of contributions in the super-
annuation fund. It has not been denied that the
respondents were borrowing the dividends to psy
for the shares. There has neither been nor is
there any evidence that the purchase price was
really derived from investments or deposits of the
superannuation fund. The dividends were really
channelled back to the Company free of tax under
the pretext of trading in shares. The dividends
were, in fact, the property of the Company and not
income of the respondents. By letter dated June
2%, 1954 (&x.BB) the respondents stated to the
appellant:-

"....5ince the income of the fund is not
liable to income tax we would be most grate-
ful if you would give the Seaforth Sugar and
Rum Ltd. your authority in writing to pay any
dividend due in respect of the shares owned

by the fund without deduction of tax coca"
(underlining mine).

The respondents have therein inaccurately described
the dividends as income exempt from taxation.

The respondents could have returned the
dividends to the Company in one or two lump sums,
Why the laborious method of repayment by eight
instalments extending over one and a half years?
Was it not to lull the notional shrewd revenue-
commissioner into believing the transaction was
genuine trading? At least, there is no evidence
which lends the inference that this was not so.
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In the Court It is to be noted that in Harrison v
of Appeal of Griffiths (supra)
Jamaica

—_— 1 that after the shares were sold, the
No.15 vendors had no control, concern or
interest in the dividends, and

gudgment of

Edun J. 4. 2 when the shares were stripped of
20th December dividends, they were in fact sold to
1973 Lewiston Ltd. which had no control,
(continued) concern or interest with the vendors.

Profit and fiscal motives 10

The Board came to the conclusion that the
transaction was genuine to the extent that a court
would enforce it. It was also so genuine that both
parties to the agreement counted on usking money.
out of it ~ the appellants' (now respondents)
share amounted to gbout &£3000. There is no doubt
that the agreement was a carefully prepared
document, duly executed by the parties to it and
the shares were duly transferred to the respondwn te.
But if the motive was for both parties to make a 20
profit, that by itself does not mean that the
transaction was genuine. The respondents may
well be taking part in the terms of the agreeument
for the consideration of £8,636 to enable the
Company profiting by £183%,394 at the expense of
the revenue under the pretence of a sale.

Mr. Darryl W.B. liyers, one of the trustees
of the Sersmco superannuation fund and a director
of Seramco Ltd., gave evidence before the Board.
Among the meny things said, he stated that Mr. 30
Jack Ashenheim asked him if he wanted to buy shares
in the company and that the Elders (sharcholders
of the company) wanted to effect a dividend-
stripping exercise. IMr. Myers then consulted with
other personnel and the respondents agreed to
purchase the shares. He returned to Mr. Ashenheim
and told him that the respondents were interested.
Mr. Ashenheim then spoke with the Elders and later
he explained to Mr. Myers what the Elders wanted
to do. ©Shortly after that the first draft agree- 40
ment was prepared. After discussions with tiae
firm of Milholland, Ashenheim and Ston:, the
agreement of June 22, 1964 was done. In the 1ight
of that evidence, the things which happened at the
meetings of the Board of directors of the company,
such as:-
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1 removal of D.P. Llder as permanent director
of the company,

2 the appointment of F.L. Myer.. as permanent
director of the company,

3 the opposition by the Elders to the
proposal of 483%, and of 48% as dividends
to be paid out of the undistributed profits
of the company,

4 the giving of reasons by Mr. D.P. Elder
that in agricultural business there are
fluctuations of profit and the then recent
drop of price of sugar on the world market,
and

5 the exercise of the option by the company
to re-purchase the shares,

were not only mere pretences but were pieces of
machinery gone tkrough "in form" in order to
satisfy the law to deprive the revenue of taxes;
whereas, "in substance" the transaction was not in
fact a trading in shares but an artificial or
fictitious "set up". In this connection, I wish to
refer to the judgment of Megarry J. in the F.A. &

A.B. Ltd. v. Lupton (1968) 1 W.L.R. at p.l4I9 -

"eoo. The question is whether, viewed as a
whole, the transaction is one which can fairly
be regarded as a trading tramnsaction. If it
is, then it will not be denatured merely
because it was entered into with motives of
reaping a fiscal advantage. DNeither fiscal
elements nor fiscal motives will prevent

what in substan.e is a trading transaction
from renking as such. On the other hand, if
the greater part of the tramnsaction is explic-
able only on fiscal grounds, the mere presence
of elements of trading will not suffice to
translate the transaction into the realms of
trading. In particular, if what is erected is
predominantly an artificial structure, remote
from trading and fashioned so as to secure a
tax advantage, the mere presence in that
structure of certain elements which by them-
selves could fairly be described as trading
will not cast the cloak of trade over the
whole structure."

In the Court
of Appeal of
Jamaica

No.1l5
Judgment of
dun J.A.
20th December
1973
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Approval was given to that dictum by the House of
Lords in the same case.

Option to re-purchase and ownership of the company's

shares

There is no doubt that clause 7 of agreement
which Constituted a basis of the transaction gave
the company (vendors) an option to repurchase the
shares at £208 per share allegedly sold to the
respondents (purchasers) at £393 per share. The
question is what effect, in law, has the option to
re-purchase upon the validity of the transaction
as a sale. "In such cases, a bona fide sale with
an option to re-purchase is good, but the substance
and not the form of the transaction must be
regarded whether it is carried out by one document
or two, and whether it be in form of sale or not."
Cave J. in Beckett v. Tower Assets Co. (1891)

l Q.B.8-22. In Alderson v White 2 De G & J 105,
Lord Cranworth said: '"The rule of law on this
subject is one dictated by commca sense; that
prima facie an absolute conveyance, containing
nothing to show that the relation of debtor and
creditor is to exist between the parties, does
not cease to be an actual conveyance and become a
mortgage merely because the vendor stipulates that
he shall have a right to re-purchase". This
dictum was quoted with approval in Manchester,
Sheffield ... v. North Central C». 13 A.C. 558,

where Lord MacNaghten said: "ln all these cases

the question is what was the real intention of
the parties.”

Although the agreement was "an instrument
drawn up, executed and acted upon by the parties"
gsaid by the judge hearing the appeal from the
Board), the full purchase-price was not to be paid
until December, 1965. It was coatended by the
respondents, that the transaction was genuine but
the payment of the purchase price by instalments
was a mere fulfilment of the agreement. Until
the purchase price was fully paid the respondents
could not deal with the shares because they were
holding them in trust for the Company on account
of the unpaid purchase price. And three montlis
before the final payment was due in Decewber 19c8
the vendors had the right to exercise the option
G0 repurchase the shares. What Lord Morris of
Borth-y-Gest said in Greenberg v Inland Revenue
Commissioners (1971) % AER I?é at p.15% 1s

lrectly in point:-
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"ewoo If an agreement is made pursuant to which
vendors are to sell shares and purchasers are
to pay for them and if the agreement provides
that the shares are to be transferred forta-
with and that psyment for them is to be by
future instalments it would be contrary to
fact and reality to assert that the agreement
is carried out when it is made or when the
vendors transfer the shares. An essential
part of the agreement from the vendor's point
of view would be the payment by the purchaser
of the sums that he had promised to pay. The
vendors would be surprised if they were told
that the contract had been carried out before
they received their money. The inherent
features of performance or fulfilment are
involved in the carrying out of the trans-
action. To suggest that where there is an
agreement to sell, the payment of the price
is only a consequence of the agreement or
transaction is to mask or obscure the fact
that psyment is an important and vital part
of the transaction. It is of equal importance
to a vendor to get his payment as it is for a
purchaser to get what he is buying and paying
for,"

In Vandervell v Inland Revenue Commissioners (19¢6)
4% 7.C. 519, Vandervell formed the wish to give
£150,000 to found a chair at the Royal College of
Surgeons and having consulted his experts decided
to make over 190,000 "A" shares in his manufacturing
company. As controlling shareholder Vandervell
could then vote the necessary £150,000 by way of
dividends of those shares and at the same time
avoid a surtax assessment in respect of the non-
distributed profits of the company. However, his
advisers were concerned that if there were a public
flotation of the manufacturing company it would not
be dedrable to give the shares outright to the
College. Hventually, it was put to the College

and they accepted the proposal to grant an option
to re-sell the shares to Vandervell Trustees Ltd.
for £5000. As a result the College later received
£145,000 gross by way of dividend on the shares and
£5000 when the option was exercised and the trans-
action was completed by the tramsfer of the shares
to the trustee company. In the House of Lords it
was held by a majority of three that the gppellant
was the beneficial owner of the shares as the
trustee company was holding the shares on a

In the Court
of Appeal of
Jamaica

No.1l5

Judgment of
Edun J.A.
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resulting trust for Vandervell and so he was
liable to the surtax. Lord Donovan was one of

the two who dissented. He held that looking at
the situation objectively there was an outright
grant to the trustee company. He saw no reason
why the option should be held in trust for Vandervell
either expressly or impliedly. The differences in
opinion related to whether the trustee held the
shares absolutely or for Vandervell. 1In his
opinion at p.563, Lord Donovan said concerning

the essential features of the transaction and
about which there was no dispute:-

"... It is obvious that the College was to
get its £150,000, not by a straightforward
cash payment of that sum by Mr. Vandervell,
but by substantial contributions from the
public purse. (I say this, mt in criticisum,
but because it is relevant to the case).
Thus the dividends which were to amount to
£145,000 were to be gross dividends from
which tax would be deducted at source.

The tax would be recovered from the revenue
by the College as a Charity. Then the
declaration of such dividends was to be a
protection fir Mr. Vandervell against a
heavy liability for surtax which might
otherwise fall upon him under the provisions
of ss 245 et seq of the Income Tax Act 1952.
These advantages would never accrue if

Mr. Vendervell retained the right to_recover
the shares back for nimself by means of the
option right. The College would not be
entitled to repayment of tax, and the
dividends of £145,000 gross would be liable
to surtax as Mr. Vandervell's own incoie
coas underlining mine

Even assuming that the findings of the Board
and the judge meant that the agreement was executed
and the shares transferred, both the Board and the
;udge have failed to analyse the characteristic
features of the transaction which undoubtedly
established the only rational conclusions -

1 +that the agreement of sale was artificial
or fictitious; was never a sale at all;

2 though the shares were by documents trans-
ferred by the Company to the respondents,
the Company (vendors) retained control
and beneficial ownership of themn;
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2 at no time the dividends were the property In the Court
of the respondents but were to be paid over of Appeal of
to the vendors under the pretence of Jamaica
payment of purchase price by instalments. —_—

No.1l5

4+ The exercise resulted in what was really a
consideration of £8,6%C for the respondents' %Egﬁmgnz of
facilitating the dividend-stripping. o
20th December
5 Before the shares were fully paid for, the 1973
relationship of debtor and creditor existed .
between the parties. (continued)

G Even when the respondents defaulted in the
payments, they nevertheless received their
consideration of £8,63GC. The Company was
obviously not interested in the default of
the respondents in payment of the purchase
price when only £154,280 out of a purchase
price of £407,924 was paid.

7 In the outcome of the exercise, one thing
was certain, the dividends in the form of
a sale-price was depriving the revenue of
£75,125 worth of tax, £37,358 of which is
the subject-matter of this appeal.

In concluding this aspect of the appeal, I wish
to cite the following passage of Lord Sterndale M.R.
in The Commissioner of Inland Revenue v F.B.Sanderson
(19I8"’2E5 8 Toa- po at po HE

"This court cannot interfere with that finding
of fact if the Commissioners have acted upon
proper legal principles and there is evidence
to support their conclusion. But, if they
have not acted upon proper legal principles
and if on the facts, with the proper legal
principles applied to them, they cannot come
to that conclusion, then there is not

evidence upon which they can arrive at the
conclusion, because they cannot say that the
facts will support the conclusion if the

facts are applied not according to the

proper rules of law. I think the Commissioners
have taken a not unnatural business view, but
one which is not a legal one."

For the reasons stated, I am of the view, that
both the Board and the Judge have failed to analyse
the characteristic features of the transaction or
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to act upon the proper legal principles applied to
them. In those circumstances, the appellant was
entitled to disregard the transaction. I would,
therefore, allow the appesl.

I do not find it necessary to consider any
other points, except to add that I am also of the
view that in the circumstances of this case, the
respondents had no right of appeal.

No. 16

ORDER GRANTING FINAL LEAVE TO APPEAL
TO HER MAJESTY IN COUNCIL

IN THE COURT OF AFPEAL
CIVIL APPEAL NO.9 of 1969

BETWEEN THE COMMISSIONER OF INCOME TAX
APPELLANT
AND THE TRUSTEES OF SERAMCO LIMITED
SUPERANNUATION FUND RESPONDENTS
BEFORE: The Hon. Mr Justice Edun, Presient

) "
H] " n n

Hercules, J.A.
Robinson, J.A.

TH 29TH DAY OF JULY, 1974.

Upon the Notice of Motion for Final Leave to
Appeal to Her Majesty in Council coming on for
hearing this day and Upon hearing MR. DEREK JONES
of the firm of MYERS, FLETCHER & GORDON, Attormeys
at~law for the Respondent/Appellsnts and Upon
hearing Mrs. Angela Hudson-Phillips, Attorney-at-
law for the Appellant/Respondent IT IS HEREBY
ORDERED: -

(i) That the Trustees of the Seramco Limited
Superannuation Fund be and are hereby granted
Final Leave to Appeal to Her Majesty in
Council.

(ii) The costs of and incident to this
Application be costs in the cause.
BY THE COURT
(8gd.)

REGISTEAR (Ag.)
FILED by MYERS, FLETCHER & GORDOW of No.36G Duke
Street, Kingston Attorneys-at-law for a@ on behalf

of the Respondents/Appellants whose address for
service is that of its said aAbttorneys-at-law.
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EXHIBIT "B" - Deed of Trust of
Se¢ramco Limited Supersnnuation Fund

THIS DEED OF TRUST is made the 1loth day of
January 1964 BETWEEN SERAMCO LIMITED, a company
duly incorporated under the Laws of Jamaica and
haV1ng its offices situate at No.3%6 Duke Street
in the City of Kingston (who and whose successors
are hereinafter called "the Employer") of the
ONE PART and

Frank L. Myers 10
Douglas V. Fletcher

William S.K. Gordon

Patrick H.O. Rousseau

Eric 0. Bell

Darryl W.B. Myers

(hereinafter called "the trustees" which expression
shall include the survivors of them and sny new or
suostituted trustee appointed under the terms
hereof) of the OTHER PART.

WHEREAS the Fmployer has determined to
establish a superannuation fund (hereinafter 20
called "the fund" to provide superannuation
benefits for such of its present amnd future
employees as under the rules appearing in the
schedule attached hereto are eligible and do
participate in the same (hereina’ter referred to
as "the members").

AND WHEREAS in consideration of the contri-
butions to be made to the fund by the members by
means of deductions from earnings to be made in
the manner hereinafter provided, the Employer has 30
agreed to undertake such ligbility in respect of
contributions to the fund and otherwise as is
hereinafter imposed upon it.

AND WHEREAS the trustees have been nominated
by the Employer end they have respectively agreed
to act as trustees for the fund.

NOW THIS DEED WITNESSETH that for the purpose
of carrying such determination into effect and in
pursuance of the said agreement the Employer
hereby covenants with the trustees and the 40
trustees with the Employer so far as the agreement
and stipulations are or ought to be performed or
observed by the Employer and the trustees
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respectively (but so that no personal liability shall
be incurred by the trustees or any of them except

in respect of their individual trusteeship of the
fund) in msnner following, that is to say:-

This is the Deed of Trust of Seramco Ltd.
Superannuation Furd marked "B" mentioned and
referred to in the Affidavit of Darryl Wayne
Brandon Myers Sworn to on the 3rd day of May 1967
before Me:

sgd. sgd. W.R. Lawrence

Justice of the Peace for
the Parish of Xingston.

Darryl lMyers

1. The trustees shall stand possessed of all
contributions and moneys forming part of or arising
out of the said fund or otherwise coming into their
hands as trustees hereunder upon trust to apply the
same in accordance with the rules contained in the
Schedule hereto and all the terms hereinafter
provided.

2. The Employer shall be entitled to deduct and
shall deduct at the asppropriate times from every
payment of earnings paid to each member such sum or
sums as shall be provided for by the said rules.

3. The Employer shall cause the full amount
thereof to be carried to the credit of the trustees
in an account to be kept to the order of the
trustees in accordance with the provisions of the
said rules.

4, The Employer shall cause to be carried to the
credit of the trustees in the said account and

cause to be held to the order of the trustees such
further sum or sums as is stated to be contributions

payable by the Employer as provided for in the
said rules.

5. No trustee shall be liable for eny loss, damage,

costs or expenses that may happen to be incurred in
consequence of any act of commission or default

of such trustee while purporting to act as such
unless he be guilty of actual fraud or dishonesty
waereby loss or damage is sustained by the fund.

0. Except as hereinafter provided the said trust
shall continue during the life of the last survivor
of the issue now living of Her lMajesty Queen
Elizabeth II and twenty-one years after the death
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of such survivor end such further period, if any,
as may be lawful. Upon the termination of the said
trust the affairs thereof shell be wound-up and
subject to the payment of all costs, charges and
expenses which may then be owing, and to provision
as the fund will admit being made for the payment
of eny benefits which are then payable the balance
of the fund, if eny, shall be dispersed in
accordance with the said rules.

SCHEDULE
RULES OF SUPERANNUATION FUND

FOR
SERAMCU LIMITED

1. In these rules unless the subject or context
otherwise requlres.-

"EFFECTIVE DATE" mesns lst January 1964

"EMPLOYER" means SERAMCO LIMITED;

"THE DEED" shall mean the Deed of Trust to
which this schedule is attached;

"EMPLOYEE" means all persons employed by the
Employer on a permanent basis;

"MEMBLR" means every employee who in
accordance with these rules shall for the
time belng participate in the fund; a person
upon ceasing to be employed by the Employer
or upon ceasing to qualify under rule o(1l)
hereof shall cease to be & member;

"THE FUND" means the superannuation fund to
be constituted as hereinafter set ouw

"LARNINGS" mesns all ordinary earnings paid
by the Employer to an employee for services
rendered as such to the Employer but shall
not include any bonus, house allowance, or
cost of living allowance, or any extra
payment for overtime;

"EMPLOYER CONTRIBUTIONS" shall mean the
amount contributed to the fund from time to
time by the Employer in accordance with
rule 8 hereof;
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"MEMBER'S CONTRIBUTIONS" shall mean the amount
deducted from the earnings of the member as
provided in rule 7 hereof;

"IHE TRUSTEES" meens the trustees for the time
being appointed by the Employer or otherwise
appointed as hereinafter set out;

"THE SECRETARY" shall mean one of the trustees
or any other person appointed by the trustees
to be secretary of the trustees in accordance
with the rules.

"CONSULTANTS" shall mean Carp Corporation
Limited, or such other competent persons as
may be appointed by the Employer from time to
time;

"NORMAL FOLKM OF ANNUITY" shall mean an annual
annuity payable in equal monthly instalments
for five years and the member's remaining
lifetime thereafter;

"NORMAL RETIREMENT AGE" shall mean the age of
70 years.

In this instrumernt the singular number shall
include the plural number and the plural shall
include the singular number and the masculine
pronoun shall include the feminine pronoun except
where repugnant to the context.

2. These rules shall be deemed to come into force
on the effective date.

3.(l)Any trustee mgy retire by giving one month's
notice in writing to the secretary.

(2) If a trustee shall be removed by the Employer
(which may be done by a resolution of the
Board of Directors of the Employer), have a
provisional or absolute order of bankruptcy
made against him, suffer execution to be
levied on his goods, compound with his
creditors, or be certified of unsound mind
by a registered medical practitioner approved
by the other trustees, he shall ipso facto
cease to0 be a trustee.

(3) If any trustee should die, retire or other-
wise cease to be a trustee then the Employer
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shall appoint another in his stead,
provided that if such appointment be not
made within three months of the vacancy
occurring the remasining trustees may
appoint another trustee in his stead who
shall be liable to be removed by the
Employer as if he had been appointed by the
Employer.

4.(1) The trustees shall elect one of their
number to be chairman of the trustees and he
shall continue to hold the office of chairman
until his retirement or removal unless the
trustees otherwise decide. In addition to
his original vote the chairman shall have a
casting vote in the event of an equality of
votes on any occasion when there shall be
disagreement among the trustees. In the
event of a tie in the’ election of a chairman
the Employer shall nominate the chairman.

(2) The trustees shall elect one of their number
or appoint any other person to be secretary
of the trustees and he shall continue to hold
the office of secretary until his retirement
or removal unless the trustees decide
otherwise.

(3) A quorum of a meeting of the trustees shall
be two. In the event of a meeting terminating
because it is not properly constituted in
accordance with the foregoing a decision
reached while it was properly constituted
prior to such termination shall be valid.

(4) In the event of a dissgreement among the
trustees in respect of any decision to be
made hereunder, the matter will be decided
by a majority vote of the trustees present.

(5) A resolution in writing signed by any two
trustees one of whom is the chairman for the
time being shall be as effective for all

. purposes as a resolution passed at a
meeting of the trustees duly convened held
and constituted.

5. (1) An ordinary meeting of the trustees for
the purpose of filling any vacancy and for
the appointment of auditors and for the
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purpose of passing the annual accounts
presented to the trustees shall be held not
later than the 30th day of April or such other
date as the trustees may decide in each year
commencing in 1965 at such time and place as
the trustees shall from time to time appoint.

(2) Until or unless otherwise decided by the
trusees the accounts of the fund shall be
prepared to coincide with the last day of
December of each year.

(1) All permenent male employees of the
Employer shall be eligible for membership of
the fund on the effective date and shall
become members upon signing the form of
application provided.

(2) All permanent male employees employed
after the effective date hereof shall sign
the form of application provided and shsall
become g member on the first of the month
first following their completion of three
full months of employment with the Employer.

The Employer shall and is hereby author-
ised to deduct or cause to be deducted from
the earnings of every member an amount not
less than five percent or more than ten per
cent of the earnings of such member (the
actual percentage to be determined by the
member) which shall be deemed to be the
member's contribution, and the Employer shall
from time to time pay to the trustees the
aggregate of such sums but not less frequently
than once in each month.

Subject to rule 12 of these rules the
Employer shall from time to time pay or cause
to be paid to the trustees an amount equal to
the member's contributions which shall be
deemed to be the Employer's Contributions in
respect of each member.

The Employer may retire or cause to be
retired any member for reason of inability to
continue satisfactorily to perform his duties
or who has reached normal retirement age and
shall retire or cause to be retired any
members; (a) who shall be certified by a
registered medical practitioner approved by
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the trustees as permanently unfit to continue
in employment or (b) who shall have reached
normal retirement age and who shall apply to
be retired. :

(1) Upon the termination of employment of a
member there shall be paid by the trustees
the following benefits:-

(a) Where the termination of employment
is by reason of the death of the member .a
single pgyment shall be made to the deceased 10
member's designated beneficiary or in the
absence of any designated beneficiary to the
deceased member's estate of a sum equal to
the aggregate amount contributed to the fund

- by the member with such interest as may have

been credited to his account.

(b) Where the termination of employment
is by reason of retirement from active
employment at the member's normal retirement
age the trustees shall cause to be withdrawn 20
from the fund each month and paid over to the ‘
member or his beneficiary a normal form of
annuity of an amount equal to the annuity
value of the sum of the member's and Employer's
contributions to the fund with such interest
a8 may have been credited to his account.
The first pasyment of such arauities shall
fall due on the first of the month coincident
with or next following the date thirty days
after the member's retirement. 30

(c) Where the termination of employment is
by reason of retirement from active employment
prior to the member's normal retirement age
the trustees shall cause to be withdrawn from
the fund each month and paid over to the
member or his beneficiary a normal form of
annuity of an amount equal to the actuarial
equivalent of the member's normal form of
annuity as described in paragraph (b) of this
section, adjudied to the member's actual 40
retirement age.

(d) Where tiie termination of employment
is by reason of any contingency other than
death or retirement the termirging member
shall receive from the fund a sum equal to
the aggregate amount contrivuted by him to
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the fund with such interest as may have been Exhibits
credited to his account. The Employer may, at -_—
its sole discretion, leave the value of its npw

contribution made on behalf of any member who
terminates under this section in the fund to
provide an arauity to the terminated member

Deed of Trust
of Seramco

payable in the normal form upon the terminated ganged -

member's attainment of Hs normal retirement tP ann 3

age. ation Fun
loth January

(e) Eée trustees may at their sole discretion 1964
cause the single amount to be withdrawn from .
the fund : equired to purchase from a duly (continued)
constituted insurance company the normal form
of amnuity under (b), (c¢) or (4d) above or any
optional form of amnuity elected under those
rules by the member.

(2) A nember msy, with the consent of the
Employer, remain in active employment with the
kuployer beyond his normal retirement -age in
which event contriutions by the member and

the Zmployer shall continue to be made to the
fund, and upon actual retirement his annuity
will be calculated in accordance with
paragraph 1(b) of this section.

(3) A member may, at any time prior to his
actual retirement date, elect to vary the
normal form of emnuity to one providing a
greater or lesser number of years certain, or

a joint and survivor annuity payable to himself
and some second party so long as either or both
of them might live. Election of any of those
options is subject to its availability from a
duly constituted insurance underwriter and
will adjut the smount of annuity to the
actuarial equivalent of the normal form of
annuity.

(4) A member shall submit proof of age satis-
factory to the trustees before any benefit
arising from these rules becomes payable.

(5) The maximum annual annuity which aretiring
member mgy receive under these rules is £2,000
or & of his final earnings whichever be the
lesser.

(6) Subject to the consent of the trustees a
retiring member may commute a portion of his
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annuity to its cash value thus providing a
single cash payment at retirement and a
reduced monthly annuity after retirement.
The maximum commutation of annuity will be
% of 124 times the annual annuity.

In the event of the employment of a member
being suspended (whether for punitive or non-
punitive reasons) the share in the fund to
which such a member would be entitled may,

in the discretion of the trustees, be
permitted to remain in the fund pending the
resumption of employment of the member.

The Employer may at any time on giving three
months notice in writing to the secretary
cause contributions to cease to the fund and
on such notice being given by the Employer
the fund shsll be wound-up and after all

" expenses incurred in connection with the

fund have been paid, and any sums which have
become payable under rule 10(a) have been
paid and benefits in the process of payment
or pending payment under rule 10(b), (c) or

(d) have been purchased from a duly constituted

insurance company, or otherwise secured, the
residue, if any, shall be paid over by the
trustees to the members as if they had
terminated employment on the date of wind-up
of the fund in accordance w.th rule 10(4d).

If eny residue remains undistributed it shall
be paid over to the Employer by the trustees.

All payments in accordance with these rules
shall be paid out of the fund and no person
entitled to any benefit shall have any claim
to any benefit except out of the fund and

- shall not in any case have any claim to any

payment against the trustees or any of them
personally or against the Employer.

All rights conferred on members, pencioners,
or other persons entitled to payment under
these rules shall be upon the express opinion
that no benefit payeble under the provisions
of these rules, shall be subject in any
manner to anticipation, assignment, attach~
ment, dimipustion, pledge or charge, and

that any attempt to amnticipate, assign,
attach diminish, pledge or charge the sanme
shall be void, and that no such benefit shall
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in any manner be liable for or subject to
debts, contracts or liabilities, nor shall any
interest therein under these rules be subject
to garnishment, attachment, execution or levy
of any kind. If any member, pensioner or
beneficiary chould become bankrupt or attempt
to anticipate, assign, attach, diminish, pledge
or charge sny benefits, or if any application
to attach, garnishee, execute or levy any such
benefit shall be made then such benefit shall
forthwith cease and terminate, and in that
event the trustees may hold or apply the same
or any part thereof or cause to be paid over
to another trustee or trustees to or for the
benefit of such subscriber, pensioner or bene-
ficiary, his spouse, children or other
dependents or any of them in such manner and
in such proportion as the trustees may think
proper.

(1) No person entitled to a benefit under
these rules saall have any claim against the
fund other tkan those prescribed by these
rules and in the event of the fund at any

time being in the opinion of the trustees
(whose decisions on this fact shall be final)
insufficient to meet existing accruing and
contingent claims under these rules any payment
due or thereafter to become due to members,
shall abate rateably to such an extent, and
for such period, as the trustees may determine.

(2) The trustees shall from time to time pay
to all members whose payments have been abated
under the provisions of this rule, the whole
or part (as the trustees may determine) of the
amount of which such payment were abated if

at any time or times the trudees shall be of
the opinion that the amount of the fund is
sufficient for this purpose having regard to
the relative rights of all members. ’

(3) Wherever under this instrument any moneys
are payable to or eny benefits are established
for any member or his beneficiary or personal
representative the trustees hereby declare
that they hold and will hold all such moneys
and/or benefits in trust for such meuber or
beneficiary or personal representative as the
case may be.
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(4) Any mewber may at any time by written

notice in such form as the trustees shall

approve signed by him and delivered to the

trustees appoint a beneficiary or revoke an
appointment of beneficiary and in the event

of the death of the member eny benefits payable
under the rules of this scheme shall be paid

by the trustees to such beneficiary, if any,
otherwise to the deceased member's personal
representative. 10

The trustees shall cause the accounts of
the fund to be prepared at intervals of not
less than twelve months.

The trustees shall cause to be kept at
all times a record of individual accounts in
respect of each member showing the amount and
date of each contribution to the fund by such
member and the termination of employment,
death or retirement benefits paysble to the
member under the rules in respect of such 20
contributions.

(1) The trustees shall invest and/or reinvest
any or all the moneys for the time being
standing to the credit of the fund, not
immediately required for making any peyment
pursuant to these rules, in such securities
and investments as they may in their absolute
discretion deem safe and advisable without
being confined or limited to those investments
to which trustees are limited by Law and with 30
liberty from time to time to call in, convert,
vary or transpose any such investment.

(2) The trustees may also apply such part,

if any, of the fund as they may &em fit in the
payment of premiums to one Or more insurance
company or companies for the purpose of

insuring that the liabilities of the fund

under these rules will at all times be

promptly met and secured or for such other or
additional purposes as the trustees may 40
determine.

(3) The trustees may from time to time and
are hereby empowered to borrow or raise money
with or without security if it is deemed by
them in their sole discretion to be in the
best interests of the fund to do so amd the
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141,
trustees shall be entitled to full indemnity
from the fund for any debts so incurred.

All costs, charges and expenses incurred
in carrying out the provisions of these rules

. or for the benefit of or connected with the

management of the fund shall be paid out of
the fund unless paid by the Employer.

No trustee shall be entitled to any
remuneration for acting as such trustee
provided that any trustee performing the duties
of secretary of the fund shall be paid such
remuneration as the trustees shall from time
to time determine and shall not thereby be
disqualified from holding the office of trustee.

The trustees shall decide any question
arising under these rules or upon the construc-
tion. thereof or in any claim thereon and their
decision shall be final and conclusive.

The trustees shall cause proper minutes
to be made in books to be provided for the
purpose, of all appointments of officers made
by the trustees, of all notices received by
the secretary and of the proceedings of all
meetings of trustees.

The trustees may from time to time,
appoint and dismiss persons to secretary,
accountant or treasurer, or to perform such
duties as shall in the opinion of the trustees
be necessary for the management of the fund,
and may pay such persons such remuneration as
they deem fit.

A person shall not be precluded from
accepting the appointment of trustee by
reason of his being a Solicitor, Barrister,
Auditor or Accountant for the fund or the
trustees.

The trustees may delegate all or any of
their powers herein either implicitly or
explicitly and upon such terms and conditions
as they mgy think fit to any other persons
personal or corporate who may be legally able
to act for the time being as trustee of such
funds and the trustees or their delegate may
grant power or attormey if and when they in
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their sole discretion believe such action to
be necessary to best effect the purposes of
the fund and the delegate shall be paid such
reasongble compensaetion farhis services as
shall from time to time be agreed upon by

the trustees and the delegate. Such compensa-
tion and all expenses of administration and
management of the trust including legal

fees shall be withdrawn by the trustees or
their delegate out of the fund unlss paid by 10
the Employer.

A trustee may participate in the dis-
cussion to enter into any contract and may
vote as a trustee in respect of such contrect
and may retain for his own use profits made
by him under any such contract PROVIDED
ALWAYS that he shall disclose his interest
to the other trustees and if all the trustees
be interested in the contract their interest
shall be disclosed to the Employer whose 20
consent to enter into the contract must be
forthcoming before the contract may be
entered into.

If any person entitled to receive any
payment under these rules is by reason of
insanity or infancy or any other cause unable
to give valid discharge to the trustees for
the same, the trustees shall be entitled to
pay the same to any person whom they may ’
consider suitable in trust for such person, 30
and the receipt of that person shall be an
absolute discharge to the trustees for such

payment.

Subject always to the final appcoval of
the Commissioner of Income Tax all or any
part of the provisions of these rules may
from time to time be altered, amended,
cancelled, suspended or added to by resolu-
tions of the Board of Directors of the Employer.

IN WITNESS whereof this Deed of Trust 40
has been duly executed by and on behalf

of the parties hereto the day and year

first above written.

Sgd. Noel ? Le " sed. Frank L. Myers
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Sgd. Noel ? Levy sgd. Madge Godfrey
WITNESS FOR ANY
Sgd. Noel ? Levy: sgd. Frank L. ers
WITNESS ’i&]ﬁ'ﬂ: =

Sgd. Noel 7 Tevy : sEd° D. Fletcher
S§d° Ian Phillipson s§d° We S. K. Gordon

Sgd. Jan Phillipson sgd. P. H. O. Rousseau
Sgd. Ian Phillipson sgd. Eric O. Bell
WITNESS T%ﬁSTEE
Sgd. Tan Phillipson 8gd. Darryl Myers
W§TNES§ TRUSTEL
EXHIBIT “C" - Letter, Commissioner
of Income Tax to Carp Corporation
Limited

INCOME TAX DEPARTIMENT,
JAMAICA, W.I.

8th January, 1964

Dear Sir, :
Seranco Limited Superannuation Scheme

Your letter of the 18th December last with
enclosuresg is hereby acknowledged.

I have examired the trust deed and rules sub-

mitted and I now approve the scheme under Section 25

of the Income Tax Law 1954, with effect from lst
Januax'y’ 19640 ’

The following is to be supplied annuslly in
connection with the scheme:-
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(a) a list showing nsmes of members and amount
contributed in each case;

(b) a list showing amount contributed by the
employer on behalf of each member and the
remuneration on which the contribution wsas
based; '

(c) particulars of any repayments made out of
the fund, whether to employer or member;

(d) such other information as may be requested.

Yours faithfully,

(sgd.) C.C. Jones
Commissioner of Income Tax.

The Managing Director,
Carp Corporation Ltd.,
%0 Johns Lane,
KINGSTON.

This is the letter of 8th January, 1964 from

the Commissioner of Income Tax to Carp Corporation

Ltd. marked "C" mentioned smd referred to in the
Affidavit of Darryl Wayne Brandon Myers Sworn to
on the 3rd day of May 19G7 before me: -

sgd. Darryl Myers sgd. W. R. Lawrence

Justice of the Peace for
the Parish of Kingston.

EXHIBIT "D" - Agreement for sale of
shares in Seaforth Sugar and Rum Limited

AN AGREEMENT made the . day of

One Thousand Nine Hundred and Sixty-Four BETWEEN
DERRICK PERCIVAL ELDER of Serge Island in the
Parish of Saint Thomas, Planter, HORACE CLINTON
NUNES of Nos.22-24 Duke Street in the Parish of
Kingston, Chartered Accountant, ITAN FREDERICK
ELDER of Serge Island in the Parish of Saint
Thomas, Planter, AUDREY MADGE ELDER of Serge
Island in the Parish of Saint Thomas, the wife of
Derrick Percival Elder aforesaid, SHIRLEY ANN
PECHT of Victoria Drive, Victoria Gardens, Diego

10

20

30



10

20

20

40

145,

Martin, Prinidad, West Indies, CONRAD VICTOR ELDER Exhibits

of 19-21 Harbour Street in the Paish of Kingston, —_—
%anaging Director of ﬁﬁEhrenstein & Company npn

imited, PAULINE VIVIAN ELDER of Ebony Glades in
the Parish of Saint Andrew the wife of Conrad Agrocnent for
Victor Elder aforcsaid snd MICHAEL SAMUEL ELDER of shares in
Serge Island in the Parish of Saint Thomas, (here-~ Seaforth Sugar
inafter called "the Vendors") of the ONE PART and ond Rum g
FRANK LESLIE MYERS: DOUGLAS VAIMORE FLETCHER, Limited
WILLIAM SYDNEY KELLY GORDON, PATRICK HOPENER ORL
ROUSSEAU, ERIC ORLANDO BELL and DARRYL WAYNE (continued)

BRANDON MYERS all of No.3%o Duke Street in the
Parish of Kingston, Solicitors as Trustees of the
Superannuation Fund of Seramco Ltd., (hereinafter
called "the Purchasers") of the OTHER PART WHEREBY
IT IS AGREED as follows:i-

1. The Vendors will sell to the Purchasers and
the Purchasers will buy all the issued shares of
SEAFORTH SUGAR & RUM LIMITED (hereinafter referred
to as "the Company") for the price of FOUR HUNDRED
AND SEVEN THOUSAND NINE HUNDRED AND THIRTY FOUR
POUNDS that is to say, at the rate of THREE HUNDRED
AND NINETY THREE POUNDS a share.

2. Forthwith upon the signing of this Agreement
the Vendors will deliver to the Purchasers completed
and executed transfers to the Purchasers or their
nominees of all the issued shares in the Company
together with the relevant share certificates in

the respective names of such of the Vendors who

own such shares. '

3. The Purchasers will pay to the Vendors for
the shares delivered as aforesaid by instalments
of Fifty Four Thousand Five Hundred Pounds on or
before the lst day of July 1964, Sixty two Thousand
Five Hundred Pounds on or before the 3lst day of
January, 1965, Sixty Two Thousand Five Hundred
Pounds on or before the 30th day of Jumne, 1965,
Twelve Thousand Five Hundred Pounds on or before
the 3lst day of July 1965, Sixty Two Thousand Five
Hundred Pounds on or before the 30th day of
September, 1965, Sixty Two Thousand Five Hundred

This is the Agreement for Sale of Shares in Seaforth
Sugar & Rum Ltd. marked "D" mentioned and referred
to in the Affidavit of Darryl Wayne Brandon Myers -
Sworn to on the 3rd day of May 1967 before me:

sgd. Darryl Myers Sgd. W.R. Lawrence
Justice of the %eace for

the Parish of Kingston.
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1965, Sixty Two Thousand Five Hundred Pounds on

or before the 3lst day of October, 1965, Sixty Two
Thousand Five Hundred pounds on or before the 30th
day of November 1965 and Twenty Eight Thousand
Four Hundred and Thirty Four Pounds on or before
the 31st day of December 19065.

4, The Vendors represent and warrant that the
paid up Capital of the Compeny is Two Hundred and
Seven Thousand Six Hundred Pounds represented. by
One Thousend end Thirty Eight fully paid up eand
issued shares each of the nominal value of Two
Hundred Pounds and that each of the registered
owners of the said shares have the power of
transferring such shares and that the said shares
are not subject to any lien charge encumbrance or
commitment and that no person or Company has any
right or valid claim to any unissued shares.

5e The Vendors COVENANT with the Purchasers:-

(a) To satisfy the Purchasers with despatch that
the Company has possession as beneficial owner
of all such assets snd property of the Company
as the Purchasers may from time to time
require and to satisfy the Purchasers as to
the existence or otherwise of all encumbrances,
tenancies and easements.

(b) That the said Demick Percival Elder, the said
Conrad Victor Elder and the said Michael Samuel
Elder will continue to act as Directors of the
Compeny so long as the Purchasers shall require
them so to do and that one share will remain
in the name of each of the said Derrick
Percival Elder, Conrad Victor Elder and
Michael Samuel Elder as nominees of the
Purchasers in order to enablz the said Derrick
Percival Elder, Conrad Victor Elder and _
Michael Samuel Elder to possess the necessary
share qualification. That as soon as any of
the said Derrick Percival Elder, Conrad Victor
Elder snd Michael Samuel Elder shall cease to

- act as a Director of the Compeny the person
ceasing to act as aforesaid will transfer to

the Purchasers or their nominee.the share
standing in his name as aforesaid.

(c) That the said Audrey Madge Elder will as soon
as practicable under the Articles of
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Association of the Company tender her resigna-  Exhibits

tion as aDirector of the Company. —
Agreement for

That the Board of Directors of the Company will sale of shares

co~opt as additional Directors Frank Leslie in Seaforth

Myers, Patrick Hoppner Orla Rousseau and Darryl Sguar and Rum

Wayne Brandon lyers. Limited

To forthwith deliver upon request to the (continued)
Purchssers the Seal of the Company and all

Company registers, books of account, documents

of title, files and papers relating to the

affairs, rights, obligationg, assets and

property of the Company and that the Vendors

will at all times provide the Purchasers with

all additional evidence and information

relating to the above that may reasonably be

required by the Purchasers.

The Vendors represent and warrant to the

Purchasers

(a)

(b)

(e)

()

That the audited Balance Sheet and Financial
Statement of the affairs of the Company up to
the Thirtieth day of September One Thousand
Nine Hundred and Sixty Three were at the said
date in sll respects correct and true.

That the Company has complied with all the
requirements of law and is in good standing
regarding all permits and authorities of
competent jurisdiction enabling it to carry
on its business as at present carried on
without contravening any laws rules or regu-
lations, and that the Company has free and
good marketable title to all its property,
rights and assets.

That no experditure other than on reasonably
necessary operational work and on machinery
and supplies on order has been incurred since
the thirtieth day of September One Thousand
Nine Hundred and Sixty-Three aforesaid.

That no distribution of profits or capital has
been made to any shareholcer of the Company
since the thirtieth day of September One
Thousand Nine Hundred end Sixty-Three nor will
be made to the existing shareholders nor has
the Company parted with any of its assets
since that date otherwise than in the ordinary
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course of business nor has the Company any
commitments outside the ordinary course of
business.

7 The Purchasers HEREBY AGREE with the Vendors
that if the Vendors shall at any time before the

31lst day of December One Thousand Nine Hundred and
Sixty~Five give the Purchasers notice in writing
that the Vendors desire to purchase from the
Purchasers the shares hereby agreed to be sold to the
Purchasers or any of them the Purchasers will on 10
payment to them of the sum of Two Hundred and
Fifteen Thousand Nine Hundred and Four Pounds that

is at the rate of Two Hundred and Eight Pounds for
each share trensfer to the Vendors the said

shares free from incuib rances.

8. The Purchasers covenant and agree with the

Vendors that until the purchase money hereby

provided shall have been paid in full to the

Vendors the Purchasers will forthwith upon the

issue of Share Certificates in the names of tiae 20
Purchasers and/or their nominees deliver to the

Vendors the said Share Certificates and that the
Vendors shall be at liberty to hold and retain the

sald share Certificates as security for the

payment of the said purchase money in full. In

the event that the Purchasers shall make default

in the payment of any instalment of the purchase

money on or before the date hereirbefore provided

for the payment of such instalment the Vendors

shall forthwith be entitled to camncel this 30
Agreement and demand re-transfer of the said

shares to them or as they shall direct in which

event all payments previasly made by the

Purchasers hereunder shall be forfeited and

retained by the Vendors and this remedy shall be

the only remedy available to the Vendors for

default hereunder and shall be in substitution

for and not in addition to all other remedies at

Law or in Equity which may otherwise have been

available to them. ‘ 40

9. It is hereby agreed between the parties

hereto that the said Derrick Percival Elder, the
said Michael Samuel Elder and the said Ian

Frederick Elder will continue to be employed to sic
the Company on the same terms and conditions as

the said Derrick Percival Elder the said Michael
Samuel Elder and the said Ian Frederick Elder
respectively now are.
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10. Each party will bear and pay his own
Solicitors' fees but Stamp Duty on transfers of
shares will be borne by the Vendors and in the
event that the Vendors shall exercise the option
contained in clause 7 hereof the Stamp Duty on the
transfers of the shares will be borme by the
Vendors.

11. The Vendors who between them are the bene-
ficial owners and holders of all the authorised
and issued shares in the Company HEREBY WAIVE the
pre-emption rights reserved to shareholders under
the Articles of Association of the Company and
Confirm the sale of all the shares as set out in
this Agreement.

12. Communications and notices to the Vendors
shall be sent by registered post addressed to the
said Derrick Percival Elder on behalf of the
Vendors at Serge Island Estate, Saint Thomas, and
communications and notices to the Purchasers shall
be sent by registered post addressed to the said
Frank Leslie Myers on behalf of the Purchasers

at No.%6 Duke Street, Kingston P.O.

SIGNED by DERRICK PERCIVAL ) D.P. Elder
ELDER in the presence of:-
D.K. DaCosta

SIGNED by HORACE CLINTON H.C. Nunes

NUNES in the presence of:-

o’ s

D.K. DaCosta

SIGNED by IAN FREDERICK Jan F. Elder

ELDER in the presence of:-

A g

D.K. DaCosta

SIGNED by AUDREY MADGE
EILDER in the presence of:-

A

A. M. Elder

Olive Dennis
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SIGNED by SHIRLEY ANN PECHT%

in the presence of:-
(Sgd.) Olive Dennis
SIGNED by CONRAD VICTOR
ELDER in the presence of:~
(sgd.) D. K. DaCosta
SIGNED by PAULINE VIVIAN
ELDER -in the presence of:-
(sgd.) D. K. DaCosta

SIGNED by MICHAEL SAMUEL
LLDER in the presence of:-

(sgd.) Sydney B. Spence

SIGNED by FRANK LESLIE
MYERS in the presence of:-

(sgd.) Norma Helwig

SIGNED by DOUGLAS VALMORE

%

%

)
)

)
)

)

FLETCHER in the presence of:)

(sgd.) Norma Helwig

SIGNED by WILLIAM SYDNEY
KELLY GORDON in the
presence of:-

(sgd.) Elaine Waite
SIGNED by PATRICK HOPPNER
ORLA ROUSSEAU in the

presence of:-

(sgd.) Noel ? Levy

§
§

(sgd.)

(sgd.)

(sgd.)

(sgd.)

(sgd.)

(sgd.)

(sgd.)

(sgd.)

S. A.

CQ V.

P. V.

M. S.

Frank

D. V.

W. S.

P. H.

Pecht

Elder

Elder

Elder

L.

Myers

Fletcher

K.

O.

Gordon

Rousseau

10

20
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SIGNED by ERIC ORLANDO BELL;
in the presence of:- (sgd.) Eric 0. Bell

(sgd.) Ian Phillipson

SIGNED by DARRYL WAYNE )
BRANDON MYERS in the
presence of:- ) (sgd.) Darryl Myers

(sgd.) Ian Phillipson

EXHIBIT "E" - Transfer of shares in
Seaforth Sugar and Rum Limited to
Trustees of Seramco Limited
Superannugtion Fund

SEAFORTH SUGAR & RUM
LT INITED

Transfer of Shares

I DEREK PERCIVAL EILDER in consideration of the
sum of TWO HUNDRED THOUSAND FOUR HUNDRED AND THIRTY
POUNDS (£200,430) paid to me by Frank Leslie lMyers,
Douglas Valmore Fletcher, William Sydney Kelly
Gordon, Patrick Hoppner Orla Rousseau, Eric
Orlando Bell, and Darryl Wayne Brandon Myers all of
26 Duke Street, Kingston, as Trustees of The
Seramco Limited Supersnnuation Fund (hereinafter
called "the Transferees") do hereby transfer to the
Transferees the shares numbered as set forth in the
Schedule hereunder standing in my name in the
books of Seaforth Sugar & Rum Limited, to hold
unto the Transferees, subject to the several
conditions which I hdd the same immediately
before the execution hereof:

And, we the Transferees, do hereby agree to
accept and take the said shares subject to the
conditions aforesaid.

THE SCHEDULE

Shares Numbered:- 1 - 4
11 - 13

21 - 40

41 - 43

44 - &0
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Signed
in the

(sgd.)

Signed
in the

(sgd.)

Signed
in the

(sgd.)

Signed
in the

(sgd.)

152.

224

251

278

372

488

576

650

651

757

952 10
In Witness whereof the parties hereto

have set their hands this 22nd day of
June,

125 -

277 -
368 -
401 -
275 -
577 -

653 -
868 -

by the said g
(sgd.) D. P. Elder
presence of:-)

Jack Ashenheim

by the said )

N,

(sgd.) Frack L. Myers
presence of:-) 20

Jack Ashenhein

by the said ) -
3 (sgd.) D. V. Fletcher

presence of:- . ‘ .

Noel D. Levy

by the said )

A e

(sgd.) W.S.K. Gordon
presence of:- :

Noel D. Levy
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Signed by the said )
% (sgd.) P. H. 0. Rousseau
in the presence of:-

(sgd.) Jack Ashenheim

Signed by the said )

p

(sgd.) Eric O, Bell
in the presence of:-)

(sgd.) Noel D. Levy
Signed by the said )
) i(sgd.) Darryl Myers

in the presence of:-)

(sgd.) Jack Ashenheim

This is Transfer of shares in Seaforth Sugar & Rum

Ltd. to Trustees of Seramco Ltd. Superannuation

Fund marked "E" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon Myers Sworn to
on. the 3rd day of May 1967 before me:

sgd. Darryl Myers sgd. W. R. Lawrence

Justice of the Peace
for the Parish of
Kingston.

EXHIBIT "F'" - Transfer of shares in
Seaforth Sugar and Rum Limited to
Trustees of Seramco Limited
Superannuation Fund

SEAFORTH SUGAR & RUM LIMITED
Transfer of Shares

I Conrad Victor Elder in consideration of the
sum of Three Hundred and Ninety Three Pounds paid
to me by Frank Leslie Myers (hereinafter called
"the Transferee") do hereby transfer to the
Transferee the share numbered 652 standing in my
name in the books of Seaforth Sugar & Rum Limited,
to hold unto the Transferee subject to the
several conditions which I held the same
immediately before the execution hereof:

Exhibits

llEll
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Superannuation
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(continued)

IIF "

Transfer of
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Superannuation
Fund

22nd June 1964
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(continued)
' sl1cC

sic
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And I, the Transferee, do hereby asgree to
accept and tske the said shares subject to the
conditions aforesaid.

In witness whereof the parties hereto have
set their hands this 22nd day of June 19¢4.

Signed by the said
in the presence of

(sgd.) Jack Ashenheim

Signed by the said
in the presence of 10

(sgd.) Jack Ashenheim

This is the Trasnsfer of Shares in Seaforth Sugar
& Rum Ltd to Trustees of Seramco Ltd. Superannu-
ation Fund marked "F" mentioned and referred to
in the Affidavit of Darryl Wayne Brandon Myers
Sworn to on the 3rd day of May 1957 before me:

Sed. Darryl

sgd. W. R. Lawrence ‘
Justice of the Peace for
the Parish of Kingston.

EXHIBIT "G" ~ Transfer of shares 20
in Seaforth Sugar and Rum Limited

to Trustees of Seramco Limited

Superannuation Fund

SEAFORTH SUGAR & EUM LIMITED

Transfer of Shafes

I Conrad Victor Elder in consideration of the
sum of Three Hundred and Ninety Three Pounds paid
to me by Darryl Wayne Brandon Myers (hereinafter
called "the Transferee") do hereby transfer to the
Transferee the share numbered 5 standing in my 30
name in the books of Seaforth Sugar & Rum Limited,
to hold unto the Transferee, subject to the
several conditions which I held the same
immediately before the execution hereof:
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And I, the Transferee, do hereby agree to
accept and take the said shares subject to the
conditions aforesaid.

In witness whereof the parties hereto have
set their hends this 22nd day of June 1964.

Signed by the said )
in the presence of % C. V. Elder

(sgd.) Jack Ashenheim

Signed by the said

)
in the presence of % Darryl Myers
)

(sgd.) Jack Ashenheim

This is the Transfer of Shares in Seaforth Sugar
& Rum Ltd. to Trustees of Seramco Ltd. Superannu-
ation Fund marked "G" mentioned and referred to
in the Affidavit of Darryl Wayne Brandon lMyers
Sworn to on the 3rd day of May 1967 before me:

sgd. Darryl Myers

sgd. W. R. Lawrence
Justice of the Peace for

the Parish of Kingston.

EXHIBIT "H" - Transfer of shares in
Seaforth Sugar and Rum Limited to
Trustees of Seramco Limited
Supersnnuation Fund

SEAFORTH SUGAR & RUM LIMITED
Trangfer of Shares

I Conrad Victor Elder in consideration of the sum
of Three Hundred and Ninety Three Pounds paid to
me by Patrick Hoppner Orla Rousseau (hereinafter
called "the Transferee") do hereby tramnsfer to
the Transferee the share numbered 9 standing in
my name in the books of Seaforth Sugar & Rum
Limited, to hold unto the Transferee, subject to
the several conditions which I held the same
immediately before the execution hereof:

Exhibits
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(continued)
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And I, the Transferee, do hereby agree to
accept and tske the said shares subject to the
conditions aforesaid.

In witness whereof the parties hereto have
set their hands this 22nd day of June 1964.

Signed by the said )

in the presence of (sgd.) C. V. Elder

(sgd.) Jack Ashenheim

(sgd.) P.H.O. Rousseau 10

)
%
Signed by the said g
in the presence of: g

)

(sgd.) Jack Ashenheim

This is the Transfer of shares in Seaforth Sugar
& Rum Ltd. to Trustees of Seramco Ltd. Superannu-
ation Fund marked "H" mentioned and referred to
in the Affidavit of Darryl Wayne Brandon Myers
Sworn to on the 3rd day of May 1967 before me:

sgd. W. R. Lawrence
Justice of the Yeace for
the Parish of Kingston.

sgd. Darryl Myers

EXHIBIT "I" - Transfer of Shares 20
in Seaforth Sugar and Rum Limited

to Trustees of Seramco Limited

Superannuation Fund

SEAFORTH SUGAR & RUM LIMITED

Transfer of Shares

I CONRAD VICTOR ELDER in consideration of
the sum of TWO HUNDRED AND ONE THOUSAND TWO HUNDRED
AND SIXTEEN POUNDS (£201,216) paid to me by Frank
Leslie Myers, Douglas Valmore Fletcher, William
Sydney Kelly Gordon, Patrick Hoppner Orla Rousseau, 30
Eric Orlando Bell and Darryl Wayne Brandon Myers
all of 36 Duke Street, Kingston, Trustees of the
Seramco Limited Supersmnuation Fund (hereinafter
called "the Transferees") do hereby tramnsfer to
the Transferees the shares numbered as Seaforth
in the Schedule hereunder standing in my name in
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the books of Seaforth Sugar and Rum Limited, to
hold unto the Transferees, subject to the several
conditions which I held the same immediately
before the execution hereof:

And we, the Trensferees, do hereby agree to
accept and take the said shares subject to the

conditions aforesaid.

157.

THE SCHEDULE
Shares Numbered: 14 - 20
6l - ©3
&4 - 92
922 - 125
225 - 250
252 - 276
280 - 292
293 - 300
301 - 349
352 - 367
375 - 399
489 -~ 500
501 - 574
759 - 8ok
953 - 1037

In Witness whereof the

Signed by the said

in the presence of:

)

(sgd.) Richard G.Ashenheim)

Signed by the said
in the presence of:

(sgd.) Jack Ashenheim

)

% (sgd.) Frank L. Myers

parties hereto have set
their hands this 22nd dsy of June, 1964.

(sgd.) C. V. Elder

Exhibits

III"
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(continued)
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(continued)

Signed
in the

(sgd.)

Bighed
in the
(sgd.)

Signed
in the

(sgd.)

Signed
in the

(sgd.)

Signed
in the

(sgd.)

158.

by the said g
presence of: § (sgd.) D. V. Fletcher

Noel D. levy

by the said
presence of:

)
% (sgd.) W.S.K. Gordon
Noel D. Levy |

by the said )
presence of (sgd.) P.H.O. Rousseau

Jack Ashenhein

by the said
presence of (sgd.) Eric 0. Bell

Noel D. Levy

by the said
presence of

§ (sgd.) Darryl Myers
Jack Ashenheim

This is the Transfer of Shares in Seaforth Sugar
& Bum Ltd. to Trustees ofSeramco Ltd. Superannu-
ation Fund marked "I" mentioned and referred to

in the

Affidavit of Darryl Weyne Brandon Myers

Sworn to on the 3rd day of May 1967 before me:

sgd. Darryl Myers

sgd. W. R. Lawrence
Justice of the Peace for
the Parish of Kingston

10

20
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EXHIBIT "J" - Transfer of shares Exhibits
in Seaforth Sugar and Rum Limited —
to Trustees of Seramco Limited ugn

Superannuation Fund

Transfer of

- Shares in
SEAFORT'i SUGAR & RUM LIMITED Seaforth
Sugar and Rum
Transfer of Shares Limited to
. . . Trustees of
I Audrey Madge Elder in conkideration of the Seramco

sum of One Thousand Nine Hundred and Sixty Five Timited
Pounds (£1,965) paid to me by Frank Leslie Myers, Suberannuation
Douglas Valmore Fletcher, William Sydney Kelly Fugg atior
Gordm, Patrick Hoppner Orla Rousseau, Eric Orlando

Bell, and Darryl \WJayne Brandon Myers all of 36 Duke 22nd June 19G4
Street, Kingston, as Trustees of the Seramco Limited
Superannuation Fund (hereinafter called "the

Transferees") do hereby transfer to the Transferces

the shares numbered 8, 279, 400, 8c5, 1038, hereto

standing in my name in the books of Seaforth Sugar

& Rum Limited, to hold unto the Transferees,

subject to the several conditions which I held

the same immediately before the execution hereof:

And we, the Transferees, do hereby agree to
accept and take the said shares subject to the
conditions aforesaid.

In Witness whereof the parties hereto have
set their hands this 22nd day of June, 1964.
Signed by the said g
in the presence of g (sgd.) A. M. Elder

)

(sgd.) Olive Dennis

~/

Signed by the said
in the presence of (sgd.) Frank L. Myers
(sgd.) Jack Ashenhein

Signed by the said
in the presence of (sgd.) D. V. Fletcher
(sgd.) Noel D. Levy
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Signed by the said )
in the presence of § (sgd.) We 8. K. Gordon
(sgd.) Noel D. Levy )

Signed by the said
in the presence of (sgd.) P. H. Rousseau

(sgd.) Jack Ashenheim)-

Signed by the said )
in the presence of (sgd.) Eric 0. Bell
(sgd.) Noel D. Levy )

Signed by the said g | 10
in the presence of § (sgd.) Darryl Myers
(sgd.) Jack Ashenheim

This is the Transfer of Shares in Seaforth Sugar
& Rum Litd. to Trustees of Seramcc Ltd. Superannu-
ation Fund marked "J" mentioned aud referred to
in the Affidavit of Darryl Wayne Brandon Myers
Sworn to on the 3rd day of May 1967 before me:

(sgd.) Darryl lMyers 555d°2 W. R. Lawrence
ustlice of the Peace for
the Parish of Kingston. 20

EXHIBIT "K" - Transfer of Shares
in Seaforth Sugar and Rum ILdimited
to Trustees of Seramco Limited
Superannuation Fund 3

SEAFORTH SUGAR & RUM LIMITED

Transfer of Shares

I Pauline Vivian Elder in consideration of
the sum of Three Hundred snd Ninety Three Pounds
(£293) paid to me by Frank Leslie lyers, Douglas
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Valmore Fletcher, William Sydney Kelly Gordom, Exhibits
Patrick Hoppner Orla Rousseau, Eric Orlando Bell, —_—
and Darryl Wayne Brandon Myers all of 36 Duke Street, ngn
Kingston, as Trustees of the Seramco Limited Transfer of
Supersnnuation Fund (hereinafter called "the Shans er
Transferees") do hereby transfer to the Transferees Se:§§§tin

the share numbered 10 hereto standing in my name

in the books of Seaforth Sugar & Rum Limited, to Sugar and Rum

hold unto the Transferees, subject to the sveral g;ﬂggzgstgf
conditions which I held the same immediately Seramco
before the execution hereof: Limited '
And we, the Transferees, do hereby agree to ggggrannuatlon
accept and take the said shares subject to the
conditions aforesaid. 22nd June 1964
(continued)

In Witness whereof the parties hereto have
set their hands this 22nd dsy of June, 1964.
Signed by the said
in the presence cf (sgd.) P. V. Elder
Witness
(sgd.) Jack Ashenheim
Signed by the said g
in the presence of g (sgd.) Frank L. Myers
(sgd.) Jack Ashenheim )

Signed by the said )

in the presence of (sgd.) D. V. Fletcher
(sgd.) Noel D. Levy )

Signed by the said )

in the presence of (sgd.) W.S.K. Gordon

(sgd.) Noel D. Levy
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Signed by the said

)
in the presence of % (sgd.) P.H.0. Rousseau

(sgd.) Jack Ashenheim

Signed by the said

3
in the presence of % (sgd.) Eric O. Béll
)

(sgd.) Noel D. Levy

Signed by the said

)
)

in the presence of g (sgd.) Darryl Myers
)

(8gd.) Jack Ashenheim

This is the Transfer of Shares iu Seaforth Sugar
& Rum Ltd. to Trustees of Seramco Ltd. Supersamnu-
ation Fund marked "K" mentioned and referred to
in the Affidavit of Darryl Wayne Brandon lMyers
Sworn to on the 3rd day of May 1957 before me:
(sgd.) Darryl Myers (sgd.) W. R. Lawrence

= Justice of the Peace for
the Parisl. of Kingston.

EXHIBIT "L" - Trsnsfer of Shares
in Seaforth Suger and Rum Limited
to Trustees of Seramco Limited
Superannuation Fund

SEAFORTH SUGAR & RUM LTMITED

Trensfer of Shar:s

I Horace Clinton Nunes in consideration of
the sum of Three Hundred and Ninety Three Pounds
(£393) peid to me by Frank Leslie Myers, Douglas
Valmore Fletcher, William Sydney Kelly Gordon,
Patrick Hoppner Orla Rousseau, Eric Orlsmndo Bell,
and DarrylWayne Brandon Myers all of 36 Duke
Street, Kingston, as Trustees of Seramco Limited
Superannuation Fund (hereinafter called "the
Transferees") do hereby transfer to the Transferees
the share numbered 7 hereto standing in my name in

10

20

20
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the books of Seaforth Sugar & Rum Limited, to hold
unto the Transferees, subject to the several
conditions which I held the same immediately
before the execution hereof:

And we, the Transferees, do hereby agree to
accept and take the said shares subject to the
conditions aforesaid.

In Witness whereof the parties hereto have
set their hands this 22nd day of June, 1964.
Signed by the said g
in the presence of % (sgd.) H. C. Nunes

(sgd.) Caswell Harry

Signed by the said )
in the presence of (sgd.) Frank L. Myers

(sgd.) Jack Ashenhein )

Signed by the said )
in the presence of % (sgd.) D. V. Fletcher
(sgd.) Noel D. Levy )

Signed by the said

in the presence of (sgd.) W.S.K. Gordon

(sgd.) Noel D. Levy

Signed by the said ) |
in the presence of (sgd.) P.H.O. Rousseau

(sgd.) Jack Ashenheim )

Signed by the said )
in the presence of § (sgd.) Eric 0. Bell
)

(sgd.) Noel D. Levy
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164,

Signed by the said g
in the presence of g (sgd.) Darryl lMyers
(sgd.) Jack Ashenheim )

This is the Transfer of Shares in Seaforth Sugar
& Rum Ltd. to Trustees of Seramco Ltd. Superannu-

"ation Fund marked "1L" mentioned and referred to

in the Affidavit of Darryl Wsyne Brandon Myers
Sworn to on the 3rd day of May 1967 before me:

(sgd.) Darryl Myers sgd.) W. R. Lawrence
ustice o e Peace for
the Parish of Kingston.

EXHIBIT "M" - Transfer of Shares
in Seaforth Sugar and Rum Limited
to Trustees of Seramco Limited
Superannuation Fund

SEAFORTH SUGAR & RUM LIMITED

Transfer of Shares

I Ian Frederick Elder in consideration of
the sum of Three Hundred and Ninety Three Pounds
(£393) paid to me by Frank Leslie Myers, Douglas
Valmore Fletcher, William Sydney Kelly Gordon,
Patrick Hoppner Orla Rousseau, Eric Orlando Bell,
and Darryl Wayne Brandon Myers all of %6 Duke
Street, Kingston, as Trustees of the Seramco
Limited Superannuation Fund (hereinafter called
"the Transferees") do hereby transfer to the
Transferees the share numbered 351 hereto
standing in my name in the books of Seaforth
Sugar & Rum Limited, to hold unto the Transferees,
subject to the several conditions which I held the
same immediately before the execution hereof:-

And we, the Transferees, do hereby agree to
accept and taske the said shares subject to the
conditions aforesaid.

In Witness whereof the parties hereto have
set their hands this 22nd day of June, 1964.

Signed by the said )
in the presence of (sgd.) Ian F. Elder

(sgd.) D. K. DaCosta

10
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Signed
in the

(sgd.)

Signed
in the

(sgd.)

Signed
in the

(sgd.)

Signed
in the

(sgd.)

Signed
in the

(sgd.)

Signed
in the

(sgd.)

by the said
presence of

Jack Ashenheim

by the said )
presence of §
Noel D. Levy

by the said g
presence of §
Noel D. Levy

by the said

presence of

N/ N/ /NN

Jack Ashenheim

by the said g
presence of %
Noel D. Levy

by the said )
presence of %
Jack Ashenheim )

165.

(sgd.) Fran# L. Myers
(sgd.) D. V. Fletche?
(sgd.) W.S.K. Gordon
(sgd.) P.H.O. Rousseau
(sgd.) Eric 0. Bell

(sgd.) Darryl Myers

This is the Transfer of Shares in Seaforth Sugar
& Bum Ltd. to Trustees of Seramco Ltd. Superannu-
ation Fund marked "M" mentioned and referred to
in the Affidavit of Darryl Wayne Brsndon Myers
Sworn to on the 3rd day of May 1967 before me:

(sgd.) Darryl Myers

sgd.) W. R. Lawrence
Justice of the Peace for

the Parish of Kingston.
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EXHIBIT "N" - Transfer of shares
in Seaforth Sugar and Rkum Limited
to Trustees of Seramco Limited
Superannuation Fund

SEAFORTH SUGAR & RUM LIMITED

Transfer of Shares

I ©Shirley Ann Pecht in comnsideration of the
sum of Three Hundred and Ninety Three Pounds paid
to me by Frank Leslie Myers, Douglas Valmore
Fletcher, William Sydney Kelly Gordon, Patrick
Hoppner Orla Rousseau, Eric Orlando Bell, and
Darryl Wayne Brandon Myers all of 36 Duke Street,
Kingston, as Trustees of the Seramco Limited
Superannuation Fund (hereinafter called "the
Trustees") do hereby transfer to the Transferees
the share numbered 350 hereto standing in my name
in the books of Seaforth Sugar & Rum Limited, to
hold unto the Transferees, subject tothe several
conditions which I held the same immediately
before the execution hereof: '

And we, the Trensferees, do hereby agree
to accept and teke the said shares subject to
the conditions aforesaid.

In Witness whereof the parties hereto have
set their hands this 22nd day of June, 1964.
Signed by the said )
in the presence of (sgd.) S. A. Pecht
Witness: Olive Dennis )

Signed by the said %
in the presence of (sgd.) Frank L. Myers
(sgd.) Jack Ashenheim 3

Signed by the said )
in the presence of (sgd.) D. V. Fletcher
(sgd.) Noel D. Levy
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Signed by the said )
in the presence of i (sgd.) W.S.K. Gordon
(sgd.) Noel D. Levy

Signed by the said g
in the presence of § (sgd.) P.H.O. Rousseau
(sgd.) Jack Ashenheim

Signed by the said

in the presence of (sgd.) Eric O. Bell

(sgd.) Noel D. Levy

Signed by the said g
in the presence of g (sgd.) Darryl Myers
(sgd.) Jack Ashenheim )

This is the Transfer of Shares in Seaforth Sugar
& Rum Ltd. to Trustees of Seramco Ltd. Superannu-
ation Fund maded "N" mentioned amd referred to in
the Affidavit of Darryl Wayne Brandon Myers
Sworn to on the 3rd dey of May 1967 before me:

(sgd.) Darryl Myers (sgd.) W. R. Lawrence
~ Justice of the Peace for
the Parish of Kingston.

EXHIBIT "Q" - Transfer of shares
in Seaforth Sugar and Rum Limited
to Trustees of Seramco Limited
Supersnnuation Fund

SEAFORTH SUGAR & RUM LIMITED

Transfer of Shares

We Conrad Victor Elder and Derek Percival
Elder in consideration of the sum of Three Hundred
and Ninety Three Pounds (£393) paid to me by Frank
Leslie Myers, Douglas Valmore Fletcher, William
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(continued)

l%ﬂ

Sydney Kelly Gordon, Patrick Hoppner Orla Rousseau,
Eric Orlando Bell, and Darryl Weyne Brandon Myers,
all of 3c Duke Street, Kingston, as Trustees of
the Seramco Limited Superannuation Fund (herein-
after called "the Transferees") do hereby transfer
to the Transferees the share numbered as set forth
in the Schedule attached hereto standing in our
names in the books of Seaforth Sugar & Rum Limited,
to hold unto the Transferees, subject to the
several conditions which we held the same 10
immediately before the execution hereof:

And we, the Transferees, do hereby agree to
accept and take the said shares subject to the
conditions aforesaid.

In Witness whereof the parties hereto have
set their hands this 22nd day of June 19&4.

Signed by the said
(Sgd.) D.P. Elder
in the presence of C.V. Elder
Witness: L. Wong 20

Signed by the said (sgd.) Frank L. Myers
in the presence of ‘
(sgd.) Jack Ashenheinm

Signed by the said
(sgd.) D.V. Fletcher
in the presence of

(sgd.) Noel D. Levy

Signed by the said
(sgd.) W.S.EK. Gordon ' 30
in the presence of

(sgd.) Noel D. Levy

Signed by the said _
)sgd.) P.H.O. Rousseau
in the presence of

(sgd.) Jack Ashenheim

Signed by the said .
(sgd.) Eric O. Bell
in the presence of
(sgd.) Noel D. Levy 40
Signed by the said o

(sgd.) Darryl Myers
in the presence of
(sgd.) Jack Ashenheim

L, W, N, g NN AN M N/NANL NN/, NN NN
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This is the Transfer of Shares in Seaforth Sugar &
Rum Ltd. to Trustees of Seramco Ltd. Superannuation
Fund marked "O" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon liyers

Sworn to on the 3rd day of May 1967 before me:

(sgd.) Darryl Myers

sgd.) W. R. Lawrence
-.Susﬁlce of The Peace for

the Parish of Kingston

EXHIBIT "P" - Minutes of Directors
Meeting of Seaforth Sugar and Rum
Limited

Minutes of a Directors Meeting of
Seaforth Sugar & Rum Ltd. held at the
Offices of Price Waterhouse & Co.,
22/24 Duke Street, Kingston on the
235rd dey of June, 1964.

At a Director's Meeting of Seaforth Sugar &
Rum Ltd. held at 22/24 Duke Street, Kingston, on
the 23rd day of June 1964 at 10.00 a.m. there were
present:-

D.P. Elder Chairman
C.V. Elder
M.S. Elder
In attendance
D.K. DaCosta Secretary

R.G. Ashenheim
J.7. Ashenheinm
F.L. Myers
D.W.B. Myers
P.H.O. Rousseau
H.C. Nunes

The Notice covering the Meeting was taken as
read. ’
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(continued)
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The Secretary read the Minutes of the
previous lMeeting and they were confirmed.

The Chairman presented apologies from Mrs.
A.M. Elder of not being able to attend the
Meeting.

The Secretary presented to the Meeting Share
Transfer pursuant to an Agreement dated the 22nd
day of June 1964 as follows:-

D.P. Elder to D.V. Fletcher, F.L. Myers,
W.S.K. Gordon, P.H.O. Rousseau, E.O. Bell and
D.W.B. Myers of 510 shares numbered 1-4, 1ll-13,
21-40, 41-43, 44-60, 125-224, 251, 277-278, 368-
325,9231—488, 575-576, 577-650, 651, ©53-757,

C.V. Elder to F.L. Myers One share numbered
©52. ,

C.V. Elder to D.W.B. Myers Cne share
numbered 5.

C.V. Elder to P.H.O. Rousseau One Share
numbered 9.

C.V. Elder to D.V. Fletcher, F.L. lMyers,
WeS.K. Gordon, P.H.O. Rousseau, E. 0. Bell and
Dr. W.B. Myers of 512 Shares numtered 14-20,
61-63, 64-92, 93-124, 225-250, 252-276, 280-292,
293-300, 301-349, zqo_zav z7z_zqq uRQ_5__s

501-574, 759-864, 953-1037.

Mrs. A.M. Elder to D.V. Fletcher, F.L. Myers,
WeS.K. Gordon, P.H.O. Rousseau, E.O. Bell and
D.W.B. Myers of 5 Shares numbered 8, 279, 865,
1038.

Mrs. P.V. Elder to D.V. Fletcher, F.L. Myers,

W.S5.K. Gordon, P.H.O. Rousseau, E.O. Bell and
D.W.B. Myers of One Share numbered 1O.

H.C. Nunes to D.V. Fletcher, F.L. Myers,
W.S.K. Gordon, P.H.O. Rousseau, E.O. Bell and
D.W.B. Myers of One Share numbered 7.

I.F. Elder to D.V. Fletcher, F.L. Myers,
We.S.K. Gordon, P.H.O. Rousseau, E.O. Bell and
D.W.B. Myers of One Share numbered 351.
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Mrs. S. Pecht to D.V. Fletcher, F.L. Myers,
W.5.K. Gordon, P.H.O. Rousseau, E.0. Bell and
D.W.B. Myers of One Share numbered 350.

D.P. and C.V. Elder to D.V. Fletcher, F.L.
Myers, W.S5.K. Gordon, P.H.O. Rousseau, E.O. Bell
and D.W.B. Myers of One Share numbered 867.

It was resolved that the Transfers be approved
and the Secretary was instructed to make the
necessary entries in the Share Register of the
Company and to issue the necessary Share
Certificates.

Mr. F.L. Myers handed to the Sccretary a
letter addressed to the Company signed by the
holders of at least one half of the issued shares
of the Company's Capital removing Mr. D.P. Elder
as Permanent Director of the Company. Mr. D.P.
Elder than vacated the chair. Mr. F.D. Myers then
produced another letter addressed to the Secretary
signed by the holders of at least one-third of the
issued Shares in the Capital of the Company
appointing Mr. F.L. Myers as Permamnent Director
of the Company. Attached to this letter was a
letter signed by Mr. F.L. Myers consenting so to
act. The Secretary was instructed to record these
letters in the Minute Book of the Company and
Mr. F.L. Myers took the Chairman's seat. Mr.F.L.
Myers thanked Mr. D.P. Elder for his services to
the Company. Mr. F.L. Myers then produced amther
letter to the Company signed by him in his capacity
as Permanent Director of the Company removing
Mrs. A.M. Elder as a Director of the Company and
appointing as Directors in addition to the
continuing Directors Mr. C.V. Elder and lMr.Michael
S. Elder, the following:-

Dr. D.P. Elder, Mr. P.H.O.Rousseau and
Mr. D.W.B. Myers.

The above gentlemen then took their seats as
Directors.

The Chairman then explained to the Board that
it was necessary to fix a date for the Annual
General Meeting of the Company snd that any
recommendation to that meeting of a dividend to be
paid to the Shareholders should now be decided.
The Secretary produced the audited accounts of the
Company for the year ended 30th September 1303 and
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these were approved for presentation at the Annual
General Meeting with the following exception.

It was proposed by Mr. P.H.O. Rousseau and
seconded by Mr. D.W.B. Myers that a dividend of
481% Gross be paid out of the undistributed
profits of the Company up to the 30th September,
1963, '

Messrs. D.P. Elder, C.V. Elder and M.S. Elder
all opposed this proposal on the grounds that the
Company should retain all of its undistributed 10
profits for expansion and, because as an sgricul-
tural business fluctuations of profits were common
and that, therefore, considerable reserves were
necessary. The price of sugar on the World Market
having recently dropped substantiates their
opposition.

The voting on this resolution being 3 for and
3 sagainst, the Chairman was called upon to
exercise his casting vote and did so in favour
of the resolution which was therefore carried. 20
Messrs. D.P. Elder, C.V. Elder and M.S. Elder
required the Secretary to note their dissenting
votes.

The Secretary was instructed to personally
deliver notices for the Annual General Meeting to
be held on the lst day of July 1G64 at 36 Duke
Street, Kingston.

There being no further business the Meeting
was then adjourned.

sgd. Frank L. Myers 30

Chairman.
24./7/1964.

This is the Minutes of Directors' Meeting of
Seaforth Sugar & kum Ltd. dated 23rd June 1964
marked "P" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon lMyers sworn
to on the 3rd day of May 1967, before me:
(sgd.) Darryl Myers (sgd.) W.R. Lawrence

Justice of the Peace

for the Parish of 40

Kingston.
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EXHIBIT "Q" -~ Share Certificate relating Exhibits
to shares in Seaforth Sugar and Rum e
Limited issued to the Trustees of Seramco "Q"
Limited Superannuation Fund Share
Certificate
. . o relating to
Share Certificate chares in
Seaforth
s Sugar and Rum
No. 18 4 Limited
: : / issued to the
SEAFORTH SUGAR & RUM IID. // Prustees of
// %eramcg
T imite
SHARES OF TWO HUNDRED POUNDS,;MCH Superannu-
vid J ation Fund
THIS IS TO CERTIFY that Frank ﬁEslle Myqu, 23rd June
Douglas Valmore Fletcher, William Bydney Kelly 1964
Gordon, Patrick Hoppner Orla Rougkeau, Eric,
OrlandoBell and Darryl Wayne Brendon Myers, s
Trustees of the Seramco Ltd. $lperannuatidén Fund
of 36 Duke Street, Kingston As hoL%er qﬂ'One
Thousand & Thlrty Two Shareé Numbefed ,45 detailed
overleaf hereof 1nclu51vg/1n SEAFO&TH’SUGAR & RUM
LID. subject to the Proyisions of {fle Memorandum
and Articles of Associftion of thg' said Company,
and that the sum of PWO HUNDRED #OUNDS has been
fully paid in respe¢% of €¥ch pf the.above~
mentioned Shares. /’
/, @ /,
Given under the!commqg Segt’ of SEAFORTH SUGAR &
RUM LID. at Mofant Bay, Jﬁ., this 23rd day of June
1954, ,/ > /
l, /,,
J/ sgd. Frank L. Myers)
OOUNTERSIGNED / gDirectors
sgd. Darryl Myers

(sgd,J D.K. DaCoéta
/ SECREwARI

I
I

This is tké Share Certificate relating to shares in
Seafortg'Sugar & Rum Ltd. issued to the Trustees of
the Seramco Ltd. Superamnnuation Fund marked "Q"
mentioned and referred to in the Affidavit of
Darryl Weyne Brandon Myers Sworn to on the 3rd day
of May 1967 before me:

Sgd. Darryl Myers sgd. W.R. Lawrence, J.P.
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EXHIBIT "R" - Share Certificate
relating to Shares in Seaforth Sugar
and Rum Limited issued to the Trustees
of Seramco Limited Supersnnuation Fund

Share Certificate

No. 17
SEAFORTH SUGAR & RUM LID.

SHARES OF TWO HUNDRED POUNDS EACH

THIS IS TO CERTIFY that Patrick Hoppner Owla
Rousseau of 36 Duke Street, Kingston is hol of 10
One Share Numbered 9 to - inclusive in SEAFORTH
SUGAR & RUM IID. subject to the Provisjefis of the
Memorsndum and Articles of Associatiod” of the -
said Compsny, and that the sum of PWO HUNDRED
POUNDS has been fully paid in reﬁpect of each of
the above-mentioned Shares. ,,’ 9 -~

’I

Given under the common- Sﬂal of §§Aﬁ8RT&ASUGAR &
RUM ITD. at Morant B%y, Ja., thi 23;&’day of June

1964'0 ’
//
//’, $ »” "
{ /
el sfd. Frefik L. Myers - 20
COUNTERSIGNED% 7 Directors
> ﬁgdi Darryl lyers )

D.K. ,a’aCosta
SfCRETARY

/”
7’

’/

" This is ;hé'Share Certificate relating to shares

in Seg®érth Sugar & Rum Ltd. to the Trustees of
the Seramco Ltd. Superannuation Fund marked "R"
tioned and referred to in the Affidavit of
Darryl Wayne Brandon Myers Sworn to on the 3rd
day of May 1967 before me: 30

ers §§é6.2 W. R. Lawrence
ustice of the Peace for

the Parish of Kingston.

sgd.) Darryl
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EXHIBIT "S" - Share Certificate Exhibits
relating to shares in Seaforth Sugar —_—
and Run Limited issued to the Trustees ngn
of Seramco Limited Superannuation Fund

Share
Certificate
relating to
shares in
Seaforth
Sugar and Rum
No. 16 Limited
A issued to the
SEAFORTH SUGAR & RUM LTD. Trustees of
Seramco

- - Limited
SHARES OF TWO HUNDRED POUNDS EACH Superannu-

THIS IS TO CERTIFY th 1 ation Fund
ERT that Darryl Wayne Brandon

Myers of %% Duke Street, Kingston is holder ot fgg& June

One Share Numbered 5 to - inclusive in SEAFGRTH

SUGAR & RUM LTD. subject to the Prov1319ns of the

Memorandum and Articles of Assoc1atlourof the said

Company, and that the sum of TWO HUNDRED P S

has been fully paid in respect of/each of ¢

gbove-mentioned Shares. < ,/’
/

Given under the common Segl of S ORTH GAR &
kUM IDD. at Morant Bay, Ja., thl 3rd,
June 1964, d

,/

/” sgd. Frqpx L. Myers)
COUN‘I‘ERSIG@TED g gDIREC’I‘ORS

Share Certificate

> sgd./ﬁarryl Myers
sgd. D.K. Daéosta

S
SECHETARY e

/
'd /’

This is thelﬁﬂére Certificate relating to shares

in Seafortl Sugar & Rum Ltd. issued to the Trustees
of the Séramco Ltd. Superannuation Fund marked "S"
mentipried and referred to in the Affidavit of
Darr§fl Weyne Brandon Myers Sworn to on the 3rd day
of May 1967 before me:

(sgd.) Darryl Myers sgd) W. R. Lawrence

ustice of the Peace for
the Parish of Kingston.
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EXHIBIT "T" -~ Share Certificate
in Seaforth Sugar and Rum Limited
issued to Trustees of Seramco
Limited Superannuation Fund

Share Certificate
No. 15

SEAFORTH SUGAR & RUM I.ID,

R

,/
SHARES OF TWO HUNDRED ReUNDS EACH
e »

U4
/, Y
THIS IS TO CERTIF¥ that Fank Jeslie Myers of
36 Duke Street, Kingsfon is“holdpf of One Share
Numbered 652 to - #nclusqve in SEAFORTH SUGAR &
RUM LTD. subjeqp’%o the Provisious of the
Memorandum angr'Articl€s of7Association of the said
Company, sng”that ¢he syal of TWO HUNDRED POUNDS
has been,fﬁllyégaid ipr’respect of each of the
above-mentioned Shgrés.
”~ b -~
/'Givsp under” the common Seal of SEAFORTH SUGAR

& RuM 1TD. ap-florsnt Bay, Ja., this 23rd day of
June 19¢4. "
. // .
e sgd. Frank L. Myers
_-COUNTERSIGNED DIRECTORS
s Darryl Myers
(sgd.) D.K. DaCosta
SECRETARY

This is the Share Certificate relating to shares
in Seaforth Sugar & Rum Ltd. issued to the
Trustees of the Seramco Ltd. Superannuation Fund
marked "T" mentioned and referred to in the
Affidavit of Darryl Weyne Brandon Myers Sworn to
on the 3rd day of May 1967 before me:

82d. ) Darryl ers Sgd.) W R. Lawrence
Sustice of the Peace for
the Parish of Kingston.
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EXHIBIT "U" - Share Certificate
relating to shares in Seaforth Sugar
& Rum Limited issued to the Trustees

of Seramco Limited Superannuation Fund

Share Certificate

No. 2
SEAFORTH SUGAR & RUM 1LTD.

SHARES OF TWO HUNDRED POUNDS EACH

THIS IS TO CERTIFY that Michael S. Elder of
Serge Island, Seaforth, Jamaica is holdeft of One
Share Numbered 758 to - inclusive ip-SLAFORTH
SUGAR & RUM LTD. subject to the grov151ons of the
Memorandum and Articles of Asspclation of the
said Company, and that the sum of TWO HUNDRED
POUNDS has been fully paid”in regpect qﬁ/each of
the above-mentioned Spares. 2 -~

,/

Given under the pdmmon Seat of SEBFORTH SUGAR &
RUM LTD. at Morént Bay$ Ja. ,,,*aﬁls 8th day of
December l9&¢ ¢ ’,r

e > Béd. D.P. Elder)
~* COUNTERBIGNED-" gDIRECTORS
C) ” Sgdo ?o?o EldeI‘
(sgd.) G. G,/Iaddle

SECRETARI

This is the Share Certificate relating to shares
in Seaforth Suger & Rum Ltd. issued to the
Trustees of the Seramco Ltd. Superasnnuation Fund
marked "U" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon Myers Sworn to
on the 3rd day of May 1967 before me:

(sgd.) Darryl Myers (sgd.) W. R. Lawrence

Justice of the Peace for
the Parish of Kingston.
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EXHIBIT "V" - Share Certificate
relating to shares in Seaforth
Sugar and Rum Limited issued to the
Trustees of Seramco Limited
Superannuation Fund

Share Certificate
No. 13

SEAFORTH SUGAR & RUM ITD.

SHARES OF TWO HUNDRED POUNDS EACH

THIS IS TO CERTIFY that Conrad Victor Elder
of Ebony Glades, Kingston is holder @#-Une Share
Numbered 866 to - inclusive in TH SUGAR &
RUM LTD. subject to the Prov1sz6ns of the '
Memorandum end Articles o£¢535001at10n of the
said Company, and that-the sunm of {WO HUNDRED
POUNDS has beenlﬁlly’pald in respect of aach of
the above-mentlanéd Shares«, Pte

’/

Given upas? the co n'geal 0£/SEAFORTH SUGAR &
RUM_IET. at Morsgt Bay, Ja~" “%his 23rd day of
Jufic, 1964. o

> g

o) ,f”
(sgd.) Frank L. Myers

co;erRSIGNED

(sgd.) Darryl lMyers
(sgd ) D.K. DaCosta

SECRETARY

This is the Share Certificate relating to Shares
in Seaforth Sugar & Rum Ltd. issued to the
Trustees of the Seramco Ltd. Supersnnuation Fund
marked "V" mentioned and referred to in the
Affidaevit of Darryl Wayne Brandon Myers Sworn to
on the 3rd day of May 1957 before me:

Esgd.) W. Ii. Lawrence
LS.E.GA.)..MI_&QE ustice ° tEe Feace for

the Parish of Kingston.

DIRECTORS
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EXHIBIT "W" - Share Certificate relating
to shares in Seaforth Sugar snd Rum
Limited issued to the Trustees of. Seramco
Limited Superannuation Fund

Share Certificate

No. 14

SEAFORTH SUGAR & RUM LID.

Exhibits

Ilw"

Share
certificate
relating to
shares in
Seaforth
Sugar and Rum
Limited
issued to the
Trustees of

Seramco
Limited
Superannu-
SHARES OF TwWO HUNDRED POUNDS EACH ation Fund
23rd June
THIS IS TO CERTIFY that Derrick Percival Elder 12°%

of Serge Island, Seaforth is holder of One Share

Numbered 6 to - inclusive in SEAFORTH SUGAR & RUM

LTD. subject to the Provisions of the Memorandum

and Articles of Association of the said Company,-—~

and that the sum of TWO HUNDRED POUNDS hag-bsen

fully paid in respect of each of the_abﬁve-

mentioned Shares. o 9

Given under the commoafSeal of S R SUGAR &

RUM ITD. of Mgnanf Bay, Jaﬁ, this 23rd dgy;ﬁ?ﬂhne

196{4_ ’—"4— O "‘—o

© —— (égd ) Frank L.Myers
COUNTERSIGNEB' DIRECTORS
(sgd. ),Dr’K. DaCosta Darryl Myers
- SECRETARX

This is the Share Certificate relating to shares in
Seaforth Sugar & Rum Ltd. issued to the Trustees of
the Seramco Ltd. Superannuation Fund marked "W"
mentioned and referred to in the Affidavit of
Darryl Wayne Brandon Myers sworn to on the 3rd
day of May 1967 before me:
sgd.) Darryl ers Sgd.) W. R. Lawrence
ustice of the Peace for the
Parish of Kingston.
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EXHIBIT "X" - Letter to Secretary,
Seaforth Sugar and Rum Limited re
removal of D.P. Elder as Permanent

Dlrector‘

MYERS, FLETCHER & GORDON
Sollcltors & Notaries Public

Secretary,

P.0. Box 162
36 Duke Street,
Kingston, Jamaica

23rd June, 1904

Scaforth Sugar & Rum Lta.,

Seaforth P.0O.

Dear SlI‘ ’

We +the undersigned belng'the holders of at
least one-=half of the issued Shares of the Company's

Capital, do hereby remove from the office of
Permanent Director, Mr. D.P. Elder.

FIM: G

Yours faithfully,

sgd. Frank L.

Myers

sgd. Darryl Myers
sgd. W.S.K. Gordon
sgd. P.H.0O. Rousseau

sgd. Eric O.
sgd. Douglas

Bell
Fletcher

This is the letter dated 23rd June 1964 to

Secretary, Seaforth Sugar & Rum Ltd. re removal

of D.P. Elder as Permanent Director marked "X"
mentioned and referred to in the u4uffidavit of

Darryl Wayne Brandon Sworn to on the 3rd day of

May 1967 before me:

(sgd.) Darryl Myers

(sed.) W.

ugtice of tihe

h. Lawrence

eace for

the Parish of Kingston.
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EXHIBIT "Y" -~ Letter appointing F.L. Myers Exhibits
Permanent Director of Seaforth Sugar and —
Rum Limited nyn
Letter
SOLICITORS & NOTARIES PUBLIC S AT
Permanent
P.0. Box 162, Director of
3§ Duke Street, Seaforth
Kingston, Sugar and Rum
Jamaica. Timited
25rd June, 1964. 23rd June
: 1964
Secretary,

Seaforth Sugar & Rum Ltd.,
Seaforth P.O.

Dear Sir,

We the holders of a minimum of one-~third of
the issued Shares of the Company's Capital, hereby

appoint Mr. F.L. Myers to be the Permanent Director
of the Company.

Attached hereto is the consent in writing of
Mr. F.L. Myers to act.

Yours faithfully,

sgd. Darryl Myers
DM:FG sgd. Frank L. Myers
: ' sgd. W.S.K. Gordon
sgd. P.H.O. Rousseau
sgd. Eric O. Bell
sgd. Douglas Fletcher

This is the Letter dated 23rd June 1964 appointing
F.L. Myers Permanent Director of Seaforth Sugar &
Rum Ltd. marked "Y" mentioned and referred to in
the Affidavit of Darryl Wayne Brandon Myers

Sworn to on the 3rd day of May 1967 before me:

sgd. Darryl Myers (sgd.) W. R. Lawrence

Justice of the Peace for
the Parish of Kingston.
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EXHIBIT "Z" - Consent of F. L. Myers to act as
Permanent Director of Seaforth Sugar and Rum Limited

SOLICITORS & NOTARTES PUBLIC P.O. Box 162

%6 Duke Street,
Kingston, Jamaica.

23rd June 1964.
Secretary,
Seaforth Sugar & Rum Ltd.,
Seaforth P.O.

Dear Sir,

Having been requested by the holders of at
least one-third of the issued Share Cgpital of the
Company to act as Permemnent Director, I hereby
consent so to act.

Yours faithfully,

FLI1:FG sgd. Frank L. Myers

This is the Consent dated 23rd June 1964 of F. L.
Myers to act as Permanent Director of Seaforth
Sugar & Rum Ltd. marked "Z" mentioned and referred
to in the Affidavit of Darryl Wayne Brandon Myers
Sworn to on the 3rd day of My 1967 before me:

sgde. W. R. Lawrence

sgd. Darryl lyers L4
: ustice of the Peace for
the Parish of Kingston.

EXHIBIT "AA" - Letter removing Mrs. A.M.Elder
as Director and esppointing new Directors of
Seaforth Sugar and Rum Limited

23rd June, 1964.
Secretary,
Seaforth Sugar & Rum Ltd.,
Seaforth P.O.

Dear Sir,

As Permanent Director of Seaforth Sugar & Rum
Ltd., I hereby remove from the office of Director,
Mrs. A. M. Elder.

I also appoint as Directors of the Company to
act along with the continuing Directors, Messrs.
C.V. Elder and M.S. Elder, the following:-
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Messrs. D.P. Elder

P.H.O. Rousseau and
D.W.B. Myers.

Yours faithfully,

sgd. Frank L. Myers
F1M: FG

This is the letter removing Mrs. A.M. Elder as
Director and appointing new Directors of Seaforth
Sugar & Rum Ltd. marked "AA" mentioned and referred
to in the Affidavit of Darryl Wayne Brandon Myers
Sworn to on the 3rd day of May 1967 before me:

gSgd. 2 Darryl Myers

Szd.) W. R. Lawrence
ustice o e Yeace forxr
the Paish of Kingston.

EXHIBIT "BB" - Letter, Myers, Fletcher &
Gordon to Commissioner of Income Tax

23rd June, 1964.

The Commissioner of Income Tax,
Kingston.

Dear Sir, .
Re: Seramco Limited Superannuation Fund-

Dividend from Seaforth Sugar and Rum
Limited

The Seramco Limited Superannuation Fund is an
approved fund under the Income Tax Law 1954 and
approval was granted by letter dated 8th January,
1964 from you with effect from lst January, 1964.

The Trustees of the fund have purchased shares
in Seaforth Sugar & Rum Limited. The first proviso
to section 21(1) enables the Commissioner to
"authorise payment of a dividend without deduction
of tax where he is satisfied that the shareholders
are not liable to tax". Since the income of the
fund is not liable to income tax we would be most
grateful if you would give the Seaforth Sugar & Rum
Limited your authority in writing to pay any
dividend due in respect of shares owned by the fund
without deduction of tax and to allow the amount
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which would otherwise have been deducted as a
credit to the Company in respect of its own
income tax liability.

We would greatly sppreciate your giving this
matter your immediate attention.

Yours faithfully,
sgd. MYERS FLETCHER & GORDON
PER:
DM:GW

This is the Letter dated 23rd June 1964 from Myers,
Fletcher & Gordon to the Commissioner of Income
Tax marked "BB" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon Myers Sworn to
on the 3rd day of May 1967 before me:

(sgd.) Darryl Myers (sgd.) W. R. Lawrence
ustice of the Peace for

the Parish of Kingston.

EXHIBIT "CC" - Letter, Commissioner
of Income Tax to Seaforth Sugar and

Rum Limited
INCOME TAX DEPARTMENT,
JAMATICA
25th June, 19c4.
Dear Sir,

Re: Seramco Limited Superannuation Fund

You are hereby authorised to make payment of
dividends to the Trustees of The Seramco Limited
Superannuation Fund without deduction of Income
Taxc' . Lo
Yours faithfully,

(sgd.) C. C. Jones
Commissioner of Income Tax.
The Secretary,

Seaforth Sugar & Rum Ltd.,
MORANT BAY.
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This is the Letter dated 25th June 1964 from the
Commissioner of Income Tax to Seaforth Sugar & Rum
Ltd. marked "CC" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon Myers Sworm to
on the 3rd day of May 1967 before me:

(sgd.) Darryl Myers - (sgd.) W. R. Lawrence
ustice of the Peace for

the Parish of Kingston.

EXHIBIT "DD" - Minutes of Annusl General
Meeting of Seaforth Sugar and Rum Limited

Minutes of the 29th Annual General Meeting of
Seaforth Sugar & Rum Ltd.

At the 29th Annual General Meeting of Seaforth
Sugar & Rum Ltd. held at 36 Duke Street, Kingston
on the 1lst day of July, 1964 at 10.30 a.m. there
were present:-

F.L. Myers Permanent Director in the Chair
D.W.B. Myers Director

P.H.0. Rousseau -~ do

C.V. Elder do

D.P. Elder do

M.S. Elder do

D.K. DaCosta Secretary

H.C. Nunes Auditor

The Notice convening the Meeting was read.

The Minutes of the last Annual General lMeeting
were read by the Secretary and approved and signed
as confirmed by the Chairman.

The following Resolutions were passed:-

(a) That the Balance Sheet and Profit & Loss
Account for the year ended 30th September
1963 and the Report of the Auditors be
adopted.

(b) That Messrs. Price Waterhouse & Co. be re-

appointed Auditors for the year ending 30th
September 1964 at a remuneratim to be agreed
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with the Directors.

(¢) That the Directors having recommended
a Dividend of 48%% Gross that this
recommendation be adopted and that the
Company declare a final dividend of 481%
out of the undistributed profits out of
which tax has been paid or is presently to
be paid after deduction of Income Tax
except where otherwise directed by the
Commissioner of Income Tax to all 10
Shareholders appearing on the list as at
the lst July, 1964.

There being no other business the meeting then
adjourned. :

Confirmed.

(sgd.) Frank L. Myers
Chairman.

28/12/1964.

This is the Minutes of Annual General Meeting

of Seaforth Sugar & Rum Ltd. held on 1lst July 20

1964 marked "DD" mentioned and referred to in

the Affidavit of Darrj Wayne Brandon Myers

Sworn to on the 3rd day of May 1967 before me:

(sgd.) Darryl Myers (sgd.) W. R. Lawrence
ustice of the Peace for
the Parish of Kingston.

EXHIBIT "EE" - Letter, Seaforth Sugar and
Rum Limited to Commissionexr of Income Tax

ond July 1964

Commissioner of Income Tax, 30
KINGSTON.

Dear Sir,

Consequent on the authority given in your
letter of the 25th June, 1964, to magke payment of
dividends to the Trustees of the Sammco Limited
Superannuation Fund without the deduction of
Income Tax, dividends in the sum of £100,686 has
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18%.

been paid to thém.'

Would you therefore credit our 1964 Assess-
ment with the amount of £37757. 5. -. being the
smount that would have been deductible from these
dividends and we shall appreciate it if you will
advise the Collector of Taxes, Morant Bay,
accordingly.

Yours faithfully,

(Sgd.) D. K. DaCosta

DKDaC:ss Secretary.

This is Letter dated 2nd July 1964 from Seaforth
Sugar & Bum Ltd. to the Commissioner of Income Tax
marked "EE" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon Myers Sworn to
on the 3rd day of May 1967 before me:

(sgd.) Darryl Myers (sgd.) W. R. Lawrence
Justice of the Peace for
the Parish of Kingston.

EXHIBIT "FF" - Minutes of Directors' Meeting
of Seaforth Sugar snd Rum Limited

Minutes of Directors' Meeting held at the office of
R. Ehrenstein & Co. Ltd., 19/21 Harbour Street,
Kingston on Friday the 24th July 1964 at 10.30 a.m.

F. L. Myers
C. V. Elder
P.H.O.Rousseau

Present: Chairman

In the absence of the Secretary the Chairman
undertook to give him instructions to enable him
to write the minutes of this meeting.

1965 Crop Lien - £984270. 0. O.

RESOLVED: That this Company be and is hereby
authorised to borrow from Barclays Bamnk D.C.O.
the sum of Nine Hundred & Eighty Four Thousand
Two Hundred and Seventy Pounds (£984270) being
in addition to moneys owing or payable under
charges under the Agricultural Loans bearing the
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date of 29th May, 1963 for Seven hundred and
Eighty Four Thousand Six Hundred end twenty Eight
pounds (£784628. 0. 0.) under and subject to the
Agricultural Losns Law Chapter 4 of the Revised
Laws of Jamaica, and that the Secretary be directed
to enter the charges forthwith in the Company's
Register of Mortgages.

Confirmed.

Sgd. Frank L. lMyers
Chairman 10

11/12/64.

This is the Minutes of Directors' Meeting of
Seaforth Sugar & Rum Ltd. of 24th July 1964 marked
"FP" mentioned and referred to in the Affidavit

of Darryl Wayne Brandon Myers Sworn to on the 3rd
day of May 1967 before me:

(sgd. ) Darryl Myers (sgd.) W. R. Lawrence

: ‘ Justice o e Peace for

the Parish of Kingston. 20

EXHIBIT "GG" -~ Letter from Commissioner of
Income Tax to Seaforth Sugar and Rum Limited

INCOME TAX DEPARTMENT,
JAMAICA. 28th July, 196k4.

Dear Sir,

Please be advised that the authority to make
payment of dividends to the Trustees of the
Seramco Limited Supersnnuation Fund without
deduction of Income Tax contained in this
Departiment's letter to you dated the 25th June,
1964 is hereby revoked. ' %0

Yours faithfully,
(sgd.) C. C. Jones
Commissioner of Income Tax.
The Secretary,
Seaforth Sugar & Rum Ltd.,

Serge Island,
SEAFORTH P.O.




10

20

30

189.

Cc.C. Messrs. Myers, Fletcher & Gordon,
P.0. Box 162,
Kingston.

This is the letter dated 28th July 1964 from the
Commissioner of Income Tax to Seaforth Sugar & Rum
Ltd. marked "GG" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon Myers Sworn to
on the 3rd day of May 1967 before me:

(sgd.) Darryl Myers Esgd.z W. R. Lawrence
ustice of the Peace for the
' Parish of Kingston.

EXHIBIT "HH" - Minutes of Directors' Meeting
of Seaforth Sugar and Rum Limited

MINUTES OF DIRECTORS MEETING OF SEAFORTH SUGAR &
RUM LTD. Held at the offices of Price Waterhouse
& Co., 22/24 Duke St., Kingston, on the 1llth
December, 1904, at 10 a.m.

_ Present - Mr. F.L. Myers - Chairman
sic Mr. D.W.S. Myers
Mr. P.H. Rousseau
. Mr. D.P. Elder
- Mr. C.V. Elder
Mr. M.8. Elder

In attendance - Mr. D.K. DaCosta -~ Secretary
’ Mr. HeC. Nunes - Auditor

The notice convening the Meeting was taken as
read. '

The Secretary read the Minutes of the previous

Meeting and they were confirmed.

The Chairman proposed that it be recommended
to the Shareholders that a dividend of £62,280
nett which represents a gross dividend of 48%
less tax be paid out of the accumulated profits of
the Company up to the 30th September, 1964. This
resolution was seconded by Mr. D.W.B. lMyers.

Mesgsrs. D.P. Elder, C.V. Elder, and M.S. Elder

all opposed this proposal on the grounds that the
Company should retain all of its undistributed

profits for expansion and because as an agricultural
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business, fluctuations of profits were common and
that, therefore comsiderable reserves were
necessary.

The voting on this resolution being 3 for and

3 against, the Chairmsn was called upon to exercise

his casting vote and did so in favour of the
resolution which was therefore carried.

The Meeting approved that the above proposed
dividend be reflected in the accounts for the year
ended 30th September, 1964, and with the amendment
the draft accounts were approved for presentation
to the Shareholders at the Annual General Meeting.

The Annual General Meeting was fixed for the
28th December 1964 at 10 a.m.

There being ho further business the Meefing
was then adjourned. '

Confirmed.

sgd. Frank L. Myers
Chairman.

This is the Minutes of Directors' Meeting of
Seaforth Sugar & Rum Ltd. of 1llth December 194
marked "HH" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon Myers

Sworn to on the 3rd day of May 1967 before me:
(sgd) Darryl Myers sgd) W. R. Lawrence
ustice of the Peace for
the Parish of Kingston.

EXHIBIT "II" - Minutes of Annual General
Meeting of Seaforth Sugar and Rum Limited

Minutes of the 30th Annual General Meeting of
Seaforth Sugar & Rum Ltd. held at 22/24 Duke
Street on the 28th December 1964 at 10.30 a.m.

Present - F.L. Myers - Permanent Director
in the chair
D.W.B. Myers
P.H.O. Rousseau
C.V. Elder
D.P. Elder
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M.S. Elder
D.K. DaCosta -~ Secretary
H.C. Nunes - Auditor

The Notice convening the Meeting was read.

The Minutes of the last Annual General Meeting
were read by the Secretary and approved and signed
as confirmed by the Chairman.

The following Resolutions were passed:

(a) That the Balance Sheet and Profit & Loss a/c
for the year ended 30th September 1964 and
the Report of the Auditors be adopted.

(b) That Messrs. Price Waterhouse & Co. be re-
appointed Auditors for the year ending 30th
September 1965 at a remuneration to be agreed
with the Directors.

(c) That the Directors having recommended a
dividend of 48% less tax that this
recommendation be adopted and that the
Company declare a final dividend of 48% less
Tax out of the accumulated profits out of
which tax has been paid or is presently
payable to be paid to all shareholders
appearing on the list as at the 28th December,
1964. The Dividends to be paid not later than
the 29th December 1964 to all shareholders.

There being no other business the meeting then
adjourned.

Confirmed.

This is the Minutes of Annual General Meeting of
Seaforth Sugar smd Rum Ltd. dated 28th December
1964 marked "II" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon Myers Sworn to
on the 3rd day of May 1967 before me:

(sgd) Darryl Myers (sgd) W. R. Lawrence

Justice of the Peace for
the Parish of Kingston.
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EXHIBIT "JJ" - Letter, Myers, Fletcher &
Gordon to Commissioner of Income Tax

A. A. Rattray Ll.B.

5th January, 1965.

' The Commissioner of Income Tax,

Income Tax Department,
Kingston.

Dear Sir,
Re: Seramco Limited Superannuation Fund

We act on behalf of the Trustees of the Seramco
Limited Superannuation Fund who own all the share-
holders in Seaforth Sugar and Rum Limited. The
Fund is an gpproved Fund under the Income Tax Law
Chapter 59.

On the 28th of December, 1964 a Dividend of
48% being £99,648. 0. O. less £37,368. 0. 0. of tax
was declared at the Annual General Meeting of the
Company and the. dividend was paid to the Trustees =~
shareholders on the 29th December, 1964 less
deduction of tax. The Income of the Fund is exempt
from income tax and on behalf of our clients we
therefore wish to make a re-claim under Section 63
of the Income Tax Law for the amount of £37,368.0.0.
being the amount of tax withheld on the dividend.
We have not yet received the dividend warrant from
the Company but we will forward same to you in
support of this claim as soon as we receive the
warrant.

Yours faithfully,

(sgd.) MYERS FLETCHER & GORDON
PER:

Thig is the Letter dated 5th January 1965 from
Myers, Fletcher & Gordon to the Commissioner of
Income Tax marked "JJ" mentioned and referred to
in the Affidavit of Darryl Wayne Brandon lMyers
Sworn to on the 3rd day of May 1967 before me:

(sgd.) Darryl lMyers sgd.) W. R. Lawrence

ustice of the Peace for
the Parish of Kingston.
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EXHIBIT "KK" - Letter, Myers, Fletcher &
Gordon to Commissioner of Income Tax

A. A. Rattray LL.B. DM:GW
25th January, 1965.

The Commisgioner of Income Tax,
Income Tax Department,

Tower Street,

Kingston.

Dear Sir,
Re:Seramco Limited Superamnuation Fund -

Dividend from Seaforth Sugar & Rum
Limited

We refer to our letter of 5th January, 1965
and now enclose Dividend Warrant from the Company
in support of the claim of our clients the Trustees
of the Seramco Limited Supersnnuation Fund for
£37,368. 0. O.

Please let us have your cheque for this amount
in due course.

Yours faithfully,
MYERS FLETCHER & GORDON
PER:

Encl.

This is the Letter dated 25th January 1965 from Myers,
Fletcher & Gordon to the Commissioner of Income Tax
marked "KK" mentioned esnd referred to in the :
Affidavit of Darryl Wayne Brandon Myers Sworn to

on the 3rd day of May 1967 before me:

gsgd.z Darryl lMyers sgd) W. R. Lawrence

ustice of the Peace for
the Parish_of Kingston.
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EXHIBIT "LL" - Letter, Commissioner of -
Income Tax to Seramco Limited :
INCOME TAX DEPARTMENT

P.0. Box 476,
KINGSTON.

9th February, 1965.

Dear Sir,

Seramco Limited Superannuation Fund

Please be advised that my approval to the
above scheme which was addressed to the Managing 10
Director, Carp Corporation Limited, on the 8th
Januery, 1964, is hereby withdrawn with effect
from the last mentioned date under the powers given
in Section 25(4)(b) of the Income Tqx Law, 1954,
and the Income Tax (Supersnnuation Funds) Rules
1955. :

Yours faithfully,
(sgd) C. C. Jones
Commissioner of Income Tax.

The Secretary, 20
Seramco Limited,

c/o Myers, Fletcher & Gordon,

P.0. Box 162,

Kingston.

This is the Letter from the Commissioner of
Income Tax to Seramco Ltd. dated 9th February
1965 marked "LL" mentioned amd referred to in
the Affidavit of Darryl Weyne Brandon Myers
Sworn to on the 3rd day of May 1967 before me:

gsgd.2 Darryl liyers gsgd.z W. R. Lawrence
ustice of e Peace for

the Parish of Kingston.
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EXHIBIT "MM" - Letter, Commissioner of
Income Tax to Myers, Fletcher & Gordon

This is the Letter from the Commissioner of Income
Tax to Myers, Fletcher & Gordon dated 9th February
1965 marked "MM" mentioned and referred to in the
Affidavit of Darryl Wayne Brandon Myers Sworn to
on the 3rd day of May 1967 before me:

gsgd.z Darryl Myers sgd. ) We R. Lawrence

Justice of the Peace for
the Parish of Kingston.

INCOME TAX DEPARTMENT
P.0.Box 476,
Kingston.
9th February, 1965

Seramco Limited Superannuation Fund

With reference to your letters dated the 5th
and 25th January, 1965, I am to advise that your
claim for a refund of £37,%68.0.0. under Section 63
of the Income Tax Law is hereby refused.

Dear Sirs,

As you are aware, if you are dissatisfied with

my refusal you have a right of appeal to the Income
Tax Appeal Board in the matter.
Yours faithfully,

(sgd.) C.C. Jones

Commissioner of Income Tax.
Messre. Myers, Fletcher & Gordon,
P.0. Box 162,
Kingston.

EXHIBIT "NN" -~ Judgment of Income Tax
Appeal Board

' INCOME TAX APPEAL BOARD
" JUDGMENT

See Judgment Page
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This is the Judgment of the Income Tax Appeal
Board marked "NN" mentioned and referred to in
the Affidavit of Darryl Waeyne Brandon Myers
Sworn to on the 3rd day of May 1967 before me:

Sgd.) Darryl ers gsgd.g W. R. Lawrence
Justice of the Peace for

the Parish of Kingston.
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EXHIBIT "A" - Draft Trust Deed Seramco Exhibits
Limited and Trustees of the Superannuation npn
Fund ‘
Draft Trust
THIS DEED OF TRUST is made the day Deed
of 19 BETWEEN SERAMCO LIMITED, a Seramco

company duly incorporated under the Laws of Jamaica Limited and
and having its offices situate at No.?%6 Duke Street Trustees of

in the City of Kingston, (who and whose successors the Super-
are hereinafter called "the Employer") of the anuation Fund
ONE PART and

Frank L. Myers

- Douglas V. Fletcher
William S. K. Gordon
Patrick H. O. Rousseau
Eric 0. Bell
Darryl W. B. Myers

(hereinafter called "the trustees" which expression
shall include the survivors of them and any new or
substituted trustee appointed under the terms
hereof) of the OTHER PART.

WHEREAS the Employer has determined to
establish a superannuation fund (hereinafter called
"the fund") to provide superesnnuation benefits for
such of its present and future employees as under
the rules appearing in the schedule attached hereto
are eligible and do participate in the same
(hereinafter referred to as "the members").

AND WHEREAS in comsideration of the contribu-
tions to be made to the fund by the members by means
of deductions from earnings to be made in the manner
hereinafter provided, the Employer has agreed to
undertake such liability in respect of contributions
to the fund and otherwise as is hereinafter imposed
upon it.

AND WHEREAS the trustees have been nominated
by the Employer and they have respectively agreed
to act as trustees for the fund.

This is the copy of the draft Trust Deed marked "A"
mentioned and referred to in the Affidavit of Kenrick
Louis Robertson Sworn to on the 10th day of May 1967
before me:

(sgd.) K. L. Robertson (sgd.) J.P.
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NOW THIS DEED WITNESSETH that for the purpose of
carrying such determination into effect and in
pursuance of the,said agreement the Employer hereby
covenants with the trustees and the trustees with
the Employer so far as the agreement and stipula-
tions are or ought to be performed or observed by
the Employer and the trustees respectively (but so
that no personal liability shall be incurred by
the trustees or any of them except in respect of
their individual trusteeship of the fund) in
manner following, that is to say:-

1. The trustees shall stand possessed of all
contributions and moneys forming part of or arising
out of the said fund or otherwise coming into their
hands as trustees hereunder upon trust to apply

the same in accordance with the rules contained in
the Schedule hereto and all the terms hereinafter
provided.

2. The Employer shall be entitled to deduct and
shall deduct at the appropriate times frm every
payment of earnings paid to each member such sum
or sums as shall be provided for by the said rules.

3. The Employer shall cause the full amount
thereof to be carried to the credit of the
trustees in an account to be kept to the order of
the trustees in accordence with the prov151ons of
the said rules.

4, The Employer shall cause to be carried to the
credit of the trustees in the said account and
cause to be held to the order of the trustees

such further sum or sums as is stated to be
contributions payable by the Employer as prov1ded
for in the said rules.

5. No trustee shall be liasble for any loss,
damage, costs or expenses that may happen to be
incurred in consequence of any act of commission
or default of such trustee while purporting to
act as such unless he be guilty of actual fraud
or dishonesty whereby loss or damage is sustained
by the fund.

G. Except as hereinafter provided the said trust
shall continue during the life of the last
survivor of the issue now living of Her Majesty -
ueen Elizabeth II and twenty-one years after the
eath of such survivor and such further period,
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if any, as may be lawful. Upon the termination of
the said trust the affairs thereof shall be wound-
up and subject to the payment of all costs, charges
and expenses which may then be owing, and to
provisions as the fund will remit being made for
the payment of any benefits which are then payable
the balance of the fund, if any, shall be dispersed
in accordance with the said rules.

" SCHEDULE
RULES OF SUPERANNUATION FUND
= ¥R
SERAMCO LIMITED

1. In thése rules unless the subject or context
otherwise requires:-

"EFFECTIVE DATE" measns the lst January 1963;
"EMPLOYER" means SERAMCO LIMITED;

"THE DEED" shall mean the Deed of Trust to
which this schedule is attached;

"EMPLOYEE" means all persons employed by the
Employer on a permanent basis;

"MEMBER" means every employee who in accord-
ance with these rules shall for the time being
participate in the fund; a person upon ceasing
to be employed by the Employer or upon ceasing
to qualify under rule 6(1l) hereof shall cease
to be a member;

"THE FUND" means the superannuation fund to
‘be constituted as hereinafter set out;

"EARNINGS" means all ordinary earnings paid
by the Employer to an employee for service
rendered as such to the Employer but shall not
include any bonus, house allowance, or cost of
living allowance, or any extra payment for
overtime;

"EMPLOYER CONTRIBUTIONS" shall meen the

amount contributed to the fund from time to
time by the Employer in accordance with rule 8
hereof:
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"MEMBER'S CONTRIBUTIONS" shall mean the
amount deducted from the earnings of the
member as provided in rule 7 hereof;

“IHE TRUSTEES" means the trustees for the
time being appointed by the Employer or
otherwise appointed as hereinafter set at;

“PHE SECRETARY" shall mean one of the trustees
or any other person appointed by the trustees
to be secretary of the trustees in accordance
with the rules;

"CONSULTANTS" shall mean Carp Corporatim
Limited, or such other competent persons as
may be appointed by the Employer from time to
time. o

"NORMAL FORM OF ANNUITY" shall mesn an_snnual
annuity payable in equal monthly instalments
for five years end the member's remaining
lifetime thereafter;

"NORMAL RETIREMENT AGE" shall mesn the age of
70 years.

In this instrument the singular number shall
include the plural number and the plural shall
include the singular number and the masculine
pronoun shall include the feminine pronoun
except where repugnant to the context.

These rules shall be deemed to come into force
on the effective date.

(1) Any trustee may retire by giving one
month's notice in writing to the secretary.

(2) If a trustee shall be removed by the
Employer (which may be done by a resolution
of the Board of Directors of the Employer),
have a provisional or absolute order.of
benkruptcy made against him, suffer execution
to be levied on his goods, compound with his
creditors, or be certified of unsound mind by
a registered medical practitioner approved by
the other trustees, he shall ipso facto cease
to be a trustee.

(3) If any trustee should die, retire or
otherwise cease to be a trustee then the
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201,

Employer shall appoint another in his stead,
provided that if such appointment be mt made
within three months of the vacancy occurring
the remaining trustees may appoint another
trustee in his stead who shall be liable to
be removed by the Employer as if he had been
appointed by the Employer.

(1) The trustees shall elect one of their
nunber to be chairman of the trustees and he
shall continue to hold the office of chairman
until his retirement or removal unless the
trustees otherwise decide. In addition to
his original vote the chairman shall have a
casting vote in the event of an equality of
votes on any occasion when there shall be
disagreement smong the trustees. In the
event of a tie in the election of a chairman
the Employer shall nominate the chairman.

(2) The trustees shall elect one of their
number or appoint any other person to be
secretary of the trustees and he shall
continue to hold the office of secretary until
his retirement or removal unless the trustees
decide otherwise.

(3) A quorum of a meeting of the trustees
shall be two. In the event of a meeting

terminating because it is not properly

constituted in accordance with the foregoing
a decision reached while it was properly
constituted prior to such termlnatlon shall
be valid.

(4) In the event of a disagreement among the
trustees in respect of any decision to be
made hereunder, the matter will be decided by
a majority vote of the trustees present.

(5) A resolution in writing, signed by any two
trustees one of whom is the chairman for the
time being shall be as effective for all
purposes as a resolution passed at a meeting
of the trustees duly convened held and
constituted.

(1) An ordinary meeting of the trustees for
the purpose of filling any vacancy and for the
appointment of auditors and for the purpose of
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passing the annual accounts presented to the
trustees shall be held not later than the
30th day of April or such other date as the
trustees may decide in each year commencing
in 1965 at such time and place as the
trustees shall from time to time appoint.

(2) Until or unless otherwise decided by the
trustees the accounts of the fund shall be
prepared to coincide with the last day of
December of each year.

(1) All permanent male employees of the
Employer shall be eligible for membership in
the fund on the effective date and shall
become members upon signing the form of
application provided.

(2) All permanent male employees employed
after the effective date hereof shall sign
the form of application provided and shall
become a member on the first of the month
first following their completion of three
full months of employment with the Employer.

The Employer shall and is hereby authorised
to deduct or cause to be deducted from the
earnings of every member an amount not less
than five percent or more than ten percent of
the earnings of such member (the actual per-
centage to be determined by the member) which
shall be deemed to be the member's contribu-
tion, and the Employer shall from time to
time pay to the trustees the aggregate of
such sums but not less frequently than once
in each month.

Subject to rule 12 of these rules the
Employer shall from time to time pay or cause
to be paid to the trustees aan amount equal to
the member's contributions which shall be
deemed to be the Employer's Contributions

in respect of each member. =

The Employer may retire or cause to be retired
any member for reason of inability to continue
satisfactorily to perform his duties, or who
has reached normal retirement age and shall
retire or cause to be retired any menbers:

(a) who shall be certified by a registered
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medical practitioner approved by the trustees Exhibits
as permenently unfit to continue in employment —
or A

Draft Trust
Deed Seramco
Limited and
Trustees of

(b) who shall have reached normsl retirement
age and who shall apply to be retired.

(1) Upon the termination of employment of a

i the Buper-
member there shall be paid by the trustees
" the following benefits:- annuation Fund
(continued)

(a) Where the termination of employment
is by reason of the death of a member a single
payment shall be made to the deceased member's

. designated beneficiary or in the absence of

any designated beneficiary to the deceased
member's estate of a sum equal. to the aggre-
gate amount contributed to the fund by he
member with such interest as may have been
credited to his account.

(b) Where the termination of employment
is by reason of retirement from active employ-
ment at the member's normal retirement age
the trustees shall cause to be withdrawn from
the fund each month and paid over to the
member or his beneficiary a normal form of
annuity of an amount equal to the annuity
value of the sum of the member's and Employer's
contributions to the fund with such interest
as may have been credited to his account.

The first payment of such annuities shall fall
due on the first of the month coincident with
or next following the date thirty days after
the member's retirement.

(c) Where the termination of employment
is by reason of retirement from active employ-
ment prior to the member's normal retirement
age the trustees shall cause to be withdrawn
from the fund each month and paid over to the
member or his beneficiary a normal form of
annuity of an amount equal to the actuarial
equivalent of the member's normal form of
annuity as described in paragraph(b) of this
section, adjusted to the member's actual
retirement age.

(d) Where the termination of employment
is by reason of any contingency other than
death or retirement the terminating member
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shall receive from the fund a sum equal to
the aggregate amount contributed by him to
the fund with such interest as may have been
credited to his account. The Employer may,
at its sole discretion, leave the value of
its contributions made on behalf of any
member who terminates under this section in
the fund to provide an annuity to the termin-
ated member payable in the normal form upon
the terminated member's attainment of his 10
normal retirement age.

(e) The trustees may at their sole
discretion cause the single amount to be
withdrewn from the fund required to purchase
from a duly constituted insurance company the
normal form of annuity under (b), (c¢) or (d4)
above or smy optional form of annuity elected
under these rules by the member.

(2) A member may, with the consent of the

Employer, remsin in active employment with 20
the Employer beyond his normal retirement

age in which event contributions by the member

and the Employer shall continue to be made to

the fund, and upon actual retirement his

annuity will be calculated in accordance with
paragraph 1(b) of this section.

(3) A member may, at any time prior to his
actual retirement date, elect to vary the
normal form of annuity to one providing a
greater or lesser number of years certain, 30
or a joint and survivor annuity payable to
himself and some second party so long as
either or both of them might live. Election
of any of these options is subject to its
availability from a duly constituted
insurance underwriter and will adjust the
amount of asnnuity to the actuarial equivalent
of the normal form of annuity.

(4) A member shall submit proof of age satis-
factory to the trustees before any benefit 40
arising from these rules becomes peyable.

(5) The meximum annual annuity which a
retiring member may receive under these
rules is £2,000 or § of his final earnings
whichever be the lesser.
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(6) Subject to the consent of the trustees a Exhibits
retiring membermy commute a portion of his —_—
‘ennuity to its cash value thus providing a nAn
single cash payment at retirement and = Draft Trust
reduced monthly' annuity after retirement. Deed Seramco
" The maximum commutation of annuity will be # Limited and
of 123 times the annual annuity.’ Trustees of

11. In the event of the employment of a the Sgggi-Fund
member being suspended (whether for punitive annua
or non-punitive reasons) the share in the fund (continued)
to which such a member would be entitled may,
in the discretion of the trustees, be permitted
to remain in the fund pending the resumption
of employment of the member.

12. The Employer may at any time on giving
three months notice in writing to the secretary
cause contributions to cease to the fund and
on such notice being given by the Employer
the fund shall be wound-up, and after all
expenses incurred in connection with the fund
have been paid, and any sums whicihave become
payable under rule 10(a) have been paid and
benefits in the process of payment or pending
payment under rule 10(b), (c) or (d) have been
purchased from a duly constituted insureance
company, or otherwise accrued, the residue,
if any, shall be paid over by the trustees to
the members as if they had terminated employ-
ment on the date of wind~up of the fund in
accordance with rule 10(d). If any residue
remains undistributed it shall be paid over
to the Employer by the trustees. .

13, All payments in accordance with these
rules shall be paid out of the fund and no
person entitled to any benefit shall have any
claim to any benefit except out of the fund
and shall not in any case have any claim to
any peyment against the trustees or any of
them personally or against the Employer.

14, All rights conferred on members, pension-
ers, or other persons entitled to payment
under these rules shall be upon the express
opinion that no benefit payable under the
provisions of these rules, shall be subject
in any manner to anticipation, assignment,
attachment, diminution, pledge or charge, and
that any attempt to anticipate, assign, attach,
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diminish, pledge or charge the same shall be
void, and that no such benefit shall in any
manner be liable for or subject to debts,
contracts or liabilities, nor shall any

interest therein under these rules be subject

to garnishment, attachment, execution or levy
of any kind. If any member, pensioner or
beneficiary should become bankrupt or attempt
to anticipate, assign, attach, diminish,
Pledge or charge any benefits, or if any
application to attach, garnishes, execute or
levy any such benefit shall be made then such
benefit shall forthwith cease and terminate,
and in that event the trustess may hold or
apply the same or any part thereof or cause

to be paid over to another trustee or trustees
to or for the benefit of such subscrlber,
pensioner or beneficiary, his spouse, children
or other dependents or any of them in such
manner and in such proportion as the trustees
may think proper

(1) No person entitled to a beneflt under
these rules shall have any claim against the
fund other tham those prescribed by those
rules and in the event of the fund at any
time being in the opinion of the trustees
(whose decision on this fact shall be final)
insufficient to meet existing accruing and
contingent claims under these rules any
payment due or thereafter to become due to
members, shall abate rateably to such an
extent, and for such period, as the trustees
may determine.

(2) The trustees shall from time to time pay
to all members whose payments have been
abated under the provisions of this rule,

the whole or part (as the trustees may
determine) of the amount of which such
payment were ‘abated if at any time or times
the trustees shall be of the opinion that

the amount of the fund is sufficient for this
purpose having regard to the relative rights,
of all members. .

(3) Wherever under this instrument any moneys
are psgyable to or any benefits are established
for any member or his beneficiary or personal
representative the trustees hereby declare
that they hold asnd will hold all such moneys

10

20

30

40
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and/or benefits in trust for such member or
beneficiary or personal representative as the
case may be.

(4) Any member may at any time by written
notice in such form as the trustees shall
approve signed by him and delivered to the
trustees appoint a beneficiary or revoke an
appointment of beneficiary and in the event of
the death of the member any benefits payable
under the rules of this scheme shall be paid
by the trustees to such beneficiary, if any,
otherwise to the deceased member's personal
representative.

The trustees shall cause the accounts of
the fund to be prepared at intervals of not
less than twelve months.

The trustees shall cause to be kept at
all times a record of individual accounts in
respect of each member showing the amount and
date of each contribution to the fund by such
member and the termination of employment,
death or retirement benefits payable to the
member under the rules in respect of such
contributions.

(1) The trustees shall invest and/or re-
invest any or all the moneys for the time
being standing to the credit of the fund,
not immediately required for making any pay-
ment pursuant to these rules, in such
securities and investments as they may in
their absolute discretion deem safe and
advisable without being confined or limited
to those investments to which trustees are
limited by Law and with liberty from time to
time to call in, convert, vary or tramspose
any such investment. '

(2) The trustees may also apply such part, if
any, of the fund as they may deem fit in the
payment of premiums to one or more insurance
company or companies for the purpose of
insuring that the liabilities of the fund
under these rules will at all times be promptly
met and secured or for such other or

additional purposes as the trustees may
determine.
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(3) The trustees may from time to time and
are hereby empowered to borrow or raise money
with or without security if it is deemed by
them in their sole discretion to be in the
best interests of the fund to do so and the
trustees shall be entitled to full indemnity
from the fund for any debts so incurred.

All costs, charges and expenses incurred
in carrying out the provisions of these rules
or for the benefit of or connected with the
management of the fund shall be paid out of
the fund unless paid by the Employer.

No trustee shall be entitled to any
remuneration for acting as such trustee
provided that any trustee performing the
duties of secretary of the fund shall be paid
such remuneration as the trustees shall from
time to time determine and shall not thereby
be disqualified from holdlng the office of
trustee.

' The trustees shall decide any question
arising under these rules or upon the con-
struction thereof or in any claim thereon
and their decision shall be final and
conclusive.

The trustees shall cause proper minutes
to be made in books to be provided for the
purpose, of all sppointments of officers
made by the trustees, of all notices received
by the secretary and of the proceedlngs of

'all meetings of trustees.

The trustees may from time to time,
appoint and dismiss persons to be secretary,
accountant or treasurer, or to perform such
duties as shall in the opinion of the trustees
be necessary for the management of the fund,
and msy pey such persoms such remuneratlon
as they deem flt.‘

A person shall not be precluded from
accepting the appointment of trustee by’
reason of his being a Solicitor, Barrister,
Auditor or Accountant for the fund or the
trustees.

10

20

30
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The trustees may delegate all or any of
their powers herein either implicitly oxr
explicitly and upon such terms end conditions
as they may think fit to any other persons
persongl or corporate who may be legally able

to act for the time being as trustee of such

fands and the trustees or their delegate may
grant power of attorney if and when in their
sole discretion believe such action to be
necessary to best effect the purposes of the
fund and the delegate shall be paid such
reasonable compensation for his services as
shall from time to time be agreed upon by the
trustees and the delegate. Such compensation
and all expenses of administration and manage-
ment of the trust including legal fees shall
be withdrawn by the trustees or their delegate
out of the fund unless paid by the Employer.

A trustee may participate in the dis-
cussion to enter into any contract and may
vote as a trustee in respect of such contract
and may retain for his own use profits made by
him under any such contract FPROVIDED ALWAYS
that he shall disclose his interest to the
other trustees and if all the trustees be
interested in the contract their interest
shall be disclosed to the Employer whose
consent to enter into the contract must be

- forthcoming before the contract may be

entered into.

If any person entitled to receive any
payment under these rules is by reason of
insanity or infancy or any other cause unable
to give valid discharge to the trustees for
the same, the trustees shall be entitled to

'~ pay the same to any person whom they may

consider suitable in trust for such person,
and the receipt of the person shall be an
absolute discharge to the trustees for such
peyment.

Subject always to the final approval of
the Commissioner of Income Tax all or any part
of the provisions of these rules may from time
to time be altered, amended, cancelled,
suspended or added to by resolutions of the
Board of Directors of the Employer.

IN WITNESS whereof this Deed of Trust has been duly
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executed by and on behalf of the parties hereto
the day and year first above written

Wﬁm I ¥OR THE COMPANY

WITNESS FTOR THE COMPARY
WITNESS » TRUSTEE

VITNESS TRISTER

ﬁm TRUSTEE

mfIESS TRUSTEE

WITNESS TRUSTEE 10
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EXHIBIT "A" -~ Minutes of First Meeting of
Seramco Limited Superannuation Fund

MINUTES OF FIRST MEETING OF THE BOARD OF TRUSTEES
OF THE SERANCO LIMITED SUPERANNUATION FUND HELD AT

NO.36_DUKE STREET, KINGSTON, ON %0TH DECEMBER 1963%

DARRYL, MYERS PATRICK ROUSSEAU
FRANK L. MYERS ERIC BELL
DOUGLAS FLETCHER W. S. K. GORDON

Present were:

1. The Notice convening the meeting was taken as
read. 10

2. Mr. Darryl Myers was elected Chairman of the
Board of Trustees.

3. Mrs. Madge Godfrey was appointed Secretary
and the Chairman indicated that Mrs. Godfrey had
agreed to accept the appointment.

4., The Chairman told the Trustees that he had

called the meeting because he was anxious to have

the Superannuation Fund established by the end of

the year so that it would come into effect on lst
Januaxry, 1964. He reported that he had been in 20
touch with Mr. Carter of Carp Corporation Limited,

who had been retained to set up the Superannuation -
Fund, and pressed him to obtain approval of the

Fund from the Commissioner of Income Tax. lMr.Carter

had now informed him that the Deed of Trust and

Rules which he had prepared had been accepted by

the Commissioner and that the Commissioner had

assured him that a formal letter of approval would

be sent shortly after the Christmas Season. The
Chairman then produced a copy of the Trust Deed 30
and Rules which had been settled by Carp

Corporation Limited and submitted to the

Commissioner and these were examined by the

Meeting. It was then resolved that the

Superapnuation Fund be established under Section 25

of the Income Tax Law on the terms of the said

Trust Deed and Rules, and that contributions be

made with effect from the lst January, 1964.

The Chairman undertook to obtain from Carp

Corporation Limited an engrossment of the Trust 40
Deed & Rules for formal execution by the Trustees.

5.  The Chairman then told the meeting that it
was necessary to open a bank account, and it was
resolved that the Royal Bank of Canada, Duke Street,
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be appointed Bankers to the fund. The Chairman
undertook to meke the necessary arrangements to
open the bank account.

G. It was resolved that Messrs. H. A. Barakat &
Co. be appointed Auditors to the Fund.

7. lMessrs. Myers Fletcher & Gordon were appointed
Solicitors to the Fund.

8. It was resolved that contributions be invested
by way of deposit with Securities Limited at a rate
of interest to be agreed but not less than 8% per
ennum. It was further resolved that pending such
deposit contributions could be left in the hands

of Myers, Fletcher & Gordon as a loan at interest
of 8% per annum. :

9. There being no further business, the meeting
then adjourned.
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IN THE PRIVY COUNCIL No.1l2 of 1974

ON APPEAL
FROM THE COURT OF APPEAL OF JAMAICA

BETWEEN:

THE TRUSTEES OF SERAMCO LIMITED

SUPERANNUATION FUND Appellants
- and -~
THE COMMISSIONER OF INCOME TAX Respondent

RECORD OF PROCEEDINGS

DRUCES & ATTLEE, CHARLES RUSSELL & CO.,
115, Moorgate, Hale Court, Lincolns Inn,
London, EC2M 6YA. London, WC2A 3UL.
Solicitors for the Solicitors for the

Appellants. Respondent.



