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No. 1
STATEMENT OF CLAIM (AMENDED) (ANNEXURES “A”, “B”, “C” AND “D”
ARE NOT REPRODUCED).
AMENDED STATEMENT OF CLAIM

1. The plaintiff and each of the defendants (other than Gavin Hosking) are
companies duly incorporated.

2. In or about August, 1969 a firm carrying on business under the name Patrick
& Co. borrowed the sum of $1,500,000.00 from the fourth defendant for the purpose
and with the intention of lending the same sum of money to the second defendant.

10 3. It was a term and condition of the loan from the fourth defendant to Patrick &

Co., that repayment thereof be secured by means of an irrevocable letter of credit
established by an Australian Bank in favour of the fourth defendant in the sum of
$1,500,000.00

4. On or about 15th August, 1969 Patrick & Co., requested the plaintiff to
establish an irrevocable letter of credit in favour of the fourth defendant in the sum of
$1,500,000.00

5. On or about 15th August, 1969 it was agreed by and between Patrick & Co.
and the plaintiff that in consideration that the plaintiff would establish the letter of
credit referred to in paragraph 4 hereof:—

20 (a) The plaintiff would receive as security for its contingent liability under
the letter of credit in favour of the fourth defendant an irrevocable letter
of credit established by the third defendant in the sum of $1,500,000.00.

(b) In the event that the fourth defendant drew on the letter of credit
established by the plaintiff:

(i) Patrick & Co. would immediately lodge with the plaintiff a draft
and accompanying documents in terms of the letter of credit
established by the third defendant for an amount not less than that
required to meet the amount drawn by the fourth defendant under
the letter of credit established by the plaintiff.

30 (ii) Patrick & Co., would do all things necessary to permit the plaintift

to draw upon the letter of credit established by the third defendant.

(iii) Patrick & Co. and the second defendant would not do anything
which would prevent the plaintiff drawing upon the said letter of
credit, or which would otherwise render valueless to the plaintiff
the security referred to in paragraph 5(a) hereof, or the agreement
referred to in paragraph 5(b) (i) and (ii) hereof.

6. Alternatively to paragraph S hereof, on or about 15th August, 1969 it was
agreed between Patrick & Co. the plaintiff the second defendant and the third
defendant that in consideration that the plaintiff would establish the letter of credit

40 referred to in paragraph 4 hereof:

(a) The plaintiff would receive as security for its contingent liability under
the letter of credit in favour of the fourth defendant an irrevocable letter
of credit established by the third defendant in the sum of $1,500,000.00.

(b) In the event that the fourth defendant drew on the letter of credit
established by the plaintiff:

(i) Patrick & Co. would immediately lodge with the plaintiff a draft
and accompanying documents in terms of the letter of credit
established by the third defendant for an amount not less than that
required to meet the amount drawn by the fourth defendant under

50 the letter of credit established by the plaintiff.
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(ii) Patrick & Co. would do all things necessary to permit the plaintiff
to draw upon the letter of credit established by the third defendant.

(iii) Patrick & Co. and the second defendant would not do anything
which would prevent the plaintiff drawing upon the said letter of
credit, or which would otherwise render valueless to the plaintiff
the security referred to in paragraph 6 (a) hereof, or the agreement
referred to in paragraph 6(b) (i) and (ii) hereof.

7. (a) Alternatively to paragraphs 5 and 6 hereof, on or about 15th August,
1969 Patrick & Co. and the plaintiff entered into the agreement referred
to in paragraph 5 hereof.

(b) On or about 15th August, 1969 the second defendant and the third
defendant knew that on or about 15th August, 1969 Patrick & Co. and
the plaintiff had entered into the agreement referred to in paragraph 5
hereof. '

(¢) On or about 15th August, 1969 the plaintiff, the second defendant and
the third defendant agreed that neither Patrick & Co. nor the second
defendant would do anything which would prevent the plaintiff drawing
upon the said letter of credit established by the third defendant, or which
would otherwise render valueless to the plaintiff the security referred to in
paragraph 5(a) hereof, or the agreement referred to in paragraph 5(b)
(1) and (ii) hereof.

(d) Alternatively to (c) on or about 15th August, 1969 Patrick & Co. the
second defendant and the third defendant knew that the plaintiff in
agreeing to establish the letter of credit referred to in paragraph 4 hereof
was acting on the faith or understanding of the matters referred to in
paragraph (c) hereof. '

8. On or about 15th August, 1969:—

(a) The plaintiff established a letter of credit in the form of annexure “A”.

(b) The third defendant established a letter of credit in the form of annexure
“B”.

(c) The fourth defendant lent the sum of $1,500,000.00 to Patrick & Co.

(d) Patrick & Co. lent the sum of $1,500,000.00 to the second defendant.

9. On or about 14th August, 1973 the loans referred to in paragraphs 8(c) and
(d) hereof were repaid by Patrick & Co. (then known as Patrick Partners) and the
second defendant.

10. Prior to 15th August, 1973 the first defendant commenced to carry on part
of the business formerly conducted by Patrick & Co.

11. On or about 15th August, 1973 the first defendant borrowed the sum of
$1,500,000.00 from the fourth defendant for the purpose and with the intention of
lending the same sum of money to the second defendant. '

12. It was a term and condition of the loan from the fourth defendant that repay-
ment thereof be secured by means of an irrevocable letter of credit established by an
Australian Bank in favour of the fourth defendant in the sum of $1,500,000.00.

13. On or about 15th August, 1973 the first defendant requested the plaintiff to
establish an irrevocable letter of credit in favour of the fourth defendant in the sum of
$1,500,000.00.

14. On or about 15th August, 1973 it was agreed by and between the
first defendant and the plaintiff that in consideration that the plaintiff would establish
the letter of credit referred to in paragraph 13 hereof:—

(a) The plaintiff would receive as security for its contingent liability under
the letter of credit in favour of the fourth defendant an irrevocable letter

10
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of credit established by the third defendant in the sum of $1,500,000.00."
(b) In the event that the fourth defendant drew on the letter of credit
established by the plaintiff:—

(1) The first defendant would immediately lodge with the plaintiff
draft and accompanying documents in terms of the letter of credit
established by the third defendant for an amount not less than that
required to meet the amount drawn by the fourth defendant
under the letter of credit established by the plaintiff.

(ii) The first defendant would do all things necessary to permit the
10 plaintiff to draw upon the letter of credit established by the third

defendant.
(iii) The first defendant and the second defendant would not do any-

thing which would prevent the plaintiff drawing upon the said letter .

of credit, or which would otherwise render valueless to the plaintiff
the security referred to in paragraph 14(a) hereof, or the agree-
ments referred to in paragraph 14(b) (i) and (ii) hereof.

15. Alternatively to paragraph 14 hereof, on or about 15th August, 1973 it was
agreed between the plaintiff and the first, second and third defendants that in
consideration that the plaintiff would establish the letter of credit referred to in para-

20 graph 13 hereof:—

(a) The plaintiffi would receive as security for its contingent liability under
the letter of credit in favour of the fourth defendant an irrevocable letter
of credit established by the third defendant in the sum of $1,500,000.00.

(b) In the event that the fourth defendant drew on the letter of credit
established by the plaintiff:—

(i) The first defendant would immediately lodge with the plaintiff a
draft and accompanying documents in terms of the letter of credit
established by the third defendant for an amount not less than that
required to meet the amount drawn by the fourth defendant under

30 the letter of credit established by the plaintiff.

(ii) The first defendant would do all things necessary to permit the
plaintiff to draw upon the letter of credit established by the third
defendant.

(ii1) The first defendant and the second defendant would not do any-
thing which would prevent the plaintiff drawing upon the said letter
of credit, or which would otherwise render valueless to the plaintiff
the security referred to in paragraph /5(a) hereof, or the agree-
ment referred to in paragraph 7/5(b) (i) and (ii) hereof.

16. (a) Alternatively to paragraphs 14 and 15 hereof, on or about the 15th

40 August, 1973 the first defendant and the plaintiff entered into the agree-
ment referred to in paragraph 14 hereof.

(b) On or about 15th August, 1973 the second defendant and the third
defendant knew what on or about 15th August, 1973 the first defendant
and the plaintiff had entered into the agreement referred to in paragraph
14 hereof.

(¢) On or about the 15th August, 1973 the plaintiff, second defendant and
the third defendant agreed that neither the first defendant nor the second
defendant would do anything which would prevent the plaintiff drawing
upon the said letter of credit established by the third defendant, or which

50 would otherwise render valueless to the plaintiff the security referred to
in paragraph 14(a) hereof, or the agreement referred to in paragraph

14(b) (i) and (ii) hereof.
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(d) Alternatively to (c¢) on or about 15th August, 1973 the first defendant
the second defendant and the third defendant knew that the plaintiff in
agreeing to establish the letter of credit referred to in paragraph 13 hercof
was acting on the faith or understanding of the matters referred to in
paragraph (c) hereof.

17. On or about 15th August, 1973:—

(a) The plaintiff established a letter of credit in the form of annexure “C”.

(b) The third defendant issued a document in the form of annexure “D”.

(c) The fourth defendant lent the the sum of $1,500,000.00 to the first
defendant.

(d) The first defendant lent the sum of $1,500,000.00 to the second
defendant.

18. Each of the loans referred to in paragraph 17 hereof falls due for repayment
on 14th August, 1975.

19. On or about 28th July the first defendant presented a petition to the Court
seeking an order that it be wound up on the ground (inter alia) that it was insolvent.

20. Prior to the institution of these proceedings the first defendant informed the
plaintiff and the other defendants that it would not repay the sum of $1,500,000.00
or any part thereof to the fourth defendant on 14th August, 1975.

21. Prior to the institution of these proceedings the fourth defendant informed
the plaintiff that in the event that the first defendant did not repay the sum
of $1,500,000.00 or any part thereof to the fourth defendant on 14th August, 1975
the fourth defendant intended to draw upon the letter of credit established by the
plaintiff being annexure “C” hereto.

22. Prior to the institution of these proceedings the first defendant informed the
plaintiff, that in the event that the fourth defendant drew upon the letter of credit
established by the plaintiff being annexure “C” hereto it would not lodge with the
plaintiff a draft or accompanying documents in terms of the letter of credit established
by the third defendant for the amount required to meet the amount drawn by the
fourth defendant under the letter of credit established by the plaintiff, or any amount.

23. The first defendant has denied that it is bound to do all things necessary to
permit the plaintiff to draw upon the letter of credit established by the third defendant.

24. The second defendant has threatened to pay the sum of $1,500,000.00 to the
first defendant and thereby prevent the plaintiff from drawing upon the said letter of
credit.

25. The plaintiff further alleges that by reason of the matters alleged in
paragraphs 2-17 hereof inclusive: —

(a) The first defendant assigned to the plaintiff the debt due by the second
defendant to the first defendant.

(b) The plaintiff has a charge on the debt due by the second defendant to the
first defendant to secure the plaintiff’s contingent liability under the letter
of credit referred to in paragraph 13 hereof.

(c) The second and third defendants have notice of the said charge and
assignment.

26. Alternatively to paragraphs 2-25 hereof inclusive on or about 15th August,
1969 Patrick & Co. acting as agent for the fourth defendant and/or the second
defendant procured the fourth defendant to lend the sum of $1,500,000.00 to the
second defendant.

27. On or about 15th August, 1969 the plaintiff established a letter of credit in
the form of annexure “A” hereto for the purpose of securing repayment of the said
loan from the second defendant to the fourth defendant.

10

20

30

40

50



10

20

30

40

50

5

28. On or about 14th August, 1973 Patrick & Co. (then known as Patrick In the Supreme

Partners) acting as agent for the fourth defendant and/or the second defendant caused
the said loan to be repaid.

29. On or about 15th August, 1973 the first defendant acting as agent for the
fourth defendant and/or the second defendant procured the fourth defendant to lend
the sum of $1,500,000.00 to the second defendant.

30. On or about 15th August, 1973 the plaintiff established a letter of credit in
the form of annexure “B” hereto for the purpose of securing repayment of the said
loan from the second defendant to the fourth defendant.

31. The said loan falls due for repayment on 14th of August, 1975.

32. On or about the 28th July 1975 the first defendant presented a petition to the
Court seeking an order that it be wound up on the ground (inter alia) that it was
insolvent.

33. Prior to the institution of these proceedings the first defendant informed the
plaintiff and the other defendants that it would not repay the sum of $1,500,000.00
or any part thereof to the fourth defendant on 14th August, 1975.

34. Prior to the institution of these proceedings the fourth defendant informed
the plaintiff that in the event that the first defendant did not repay the sum of
$1,500,000.00 or any part thereof to the fourth defendant on 14th August, 1975 the
fourth defendant intended to draw upon the Jetter of credit established by the plaintiff
being annexure “C” hereto,

35. On or about the 26th day of July 1975 Gavin Hosking was appointed
provisional liquidator of the first defendant.

36. It would be unjust and inequitable for Gavin Hosking as such provisional
liquidator to cause or permit the first defendant to receive payment of the sum of
$1,500,000.00 from the second defendant without paying the said sum to the plaintiff.

The plaintiff claims:

1. A declaration that the first defendants are bound in the event that there is a
drawing on the plaintiff’s letter of credit No. LD1436 in favour of State Electricity
Commission of Victoria to execute and deliver to the plaintiff a draft accompanied
by such other documents as are necessary to enable the plaintiff to draw on the third
defendant’s letter of credit No. S11085 as amended in the manner indicated in a letter
dated the 15th August, 1973 from the third defendant to the first defendants.

2. An order that the first defendants be restrained from receiving payment of or
collecting $1,500,000.00 from the second defendant or from taking any step or
participating in any action that would interfere with the drawing by the plaintiff on the
third defendant’s letter of credit No. S11085 as amended.

3. A declaration that in the event that the State Electricity Commission of
Victoria draws on the plaintiff’s letter of credit No. LD1436 the plaintiff will be en-
titled to receive payment of the second defendant’s debt to the first defendants.

4. Alternatively to 3, a declaration that the plaintiff has a charge over
$1,500,000.00 to secure any moneys that may become owing to it by the first
defendants as a result of any drawing on the plaintiff’s letter of credit No. LD1436.

5. An order that the second defendant be restrained from paying $1,500,000.00
to the first defendants.

6. An order that the third defendant pay to the plaintiff the amount which the
plaintiff pays to the State Electricity Commission of Victoria under the plaintiff’s
letter of credit No. LD1436.

7. Alternatively to 6, an order that the second defendant pay to the plaintiff the
amount which the plaintiff pays to the State Electricity Commission of Victoria under
the plaintiff’s letter of credit No. LD1436.
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8. Costs.
To the Defendants:
Patrick Intermarine Acceptances Limited, Patrick House, 5 Gresham Street,
Sydney.
Gavin Hosking, C/- Price Waterhouse & Co., Royal Exchange Building,
Gresham Street, Sydney.
First Leasing Australia Limited, C/- Flynn Borosh Chopin & Co., 155 King
Street, Sydney.
First National Bank of Boston, C/- Flynn Borosh Chopin & Co., 155 King
Street, Sydney.
State Electricity Commission of Victoria, C/- Vindin & Littlejohn, 49 York
Street, Sydney.
You are liable to suffer judgment or an order against you unless the prescribed form
of notice of your appearance is received in the Registry within fourteen (14) days
after service of this Statement of Claim upon you and you comply with the rules of
court relating to your defence.
Plaintiff: The Commercial Banking Company of Sydney Limited, 343 George
Street, Sydney.
Solicitor: Peter Robert Everett, C/- Dibbs, Crowther & Osborne, 16 Barrack
Street, Sydney. .
Plaintiff’s Address for Service: C/- Dibbs, Crowther & Osborne, 16 Barrack
Street, Sydney.
S Address of Registry: Common Law Office, Cnr. King & Elizabeth Streets,
ydney.

Solicitor for the Plaintiff
Filed:
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No. 2
STATEMENT OF DEFENCE OF THE FIRST DEFENDANTS.
Statement of Defence of the First Defendants

1. The first defendants admit the facts alleged in paragraphs 1, 3, 4, 8, 9, 10,
12, 13, 17, 18, 19, 23, 32 and 35 of the Amended Statement of Claim.

2. The first defendants do not admit the facts alleged in paragraphs 5, 6, 7, 14,
15, 16, 21, 24, 26, 28 and 34 of the Amended Statement of Claim or any of them.

3. In answer to paragraph 2 of the Amended Statement of Claim the first
defendants admit that in or about August 1969 a firm carrying on business under
the name Patrick & Co. borrowed the sum of $1,500,000.00 from the fourth defendant
with the intention of lending an equivalent sum of money to the second defendant.
Save as aforesaid the first defendants do not admit the facts alleged in the said
paragraph.

4. In answer to paragraph 11 of the Amended Statement of Claim the first
defendants admit that on or about 15th August 1975 the first defendant borrowed the
sum of $1,500,000.00 from the fourth defendant with the intention of lending an
equivalent sum of money to the second defendant. Save as aforesaid the first defendants
do not admit the facts alleged in the said paragraph.

5. In answer to paragraph 20 of the Amended Statement of Claim the first
defendants admit that prior to the institution of the proceedings it informed the
fourth defendant that it could not repay to the fourth defendant the sum of
$1,500,000.00 or any part thereof on 14th August 1975 but save as aforesaid the
first defendants deny the facts alleged in the said. paragraph.

6. In answer to paragraph 27 of the Amended Statement of Claim the first
defendants admit that on or about 15th August 1969 the plaintiff established a letter

‘of credit in the form of Annexure “A” to the Statement of Claim but save as aforesaid

they do not admit the facts alleged in the said paragraph.

7. In answer to paragraph 30 of the Amended Statement of Claim the first
defendants admit that on or about the 15th August 1973 the plaintiff established a
letter of credit in the form of Annexure “B” to the Statement of Claim but save as
aforesaid they deny the facts alleged in the said paragraph.

8. In answer to paragraph 33 of the Amended Statement of Claim the first
defendants admit that prior to the institution of the proceedings it informed the fourth
defendant that it could not repay to the defendant the sum of $1,500,000.00 or any
part thereof on 14th August 1975 but save as aforesaid it denies the facts alleged in
the said paragraph.

9. The first defendants deny the facts alleged in paragraphs 22, 25, 29, 31 and
36 of the Amended Statement of Claim and each of them.

10. In further answer to paragraphs 26, 27, 28, 29, 30, 31, 32, 33, 34, 35 and
36 of the Amended Statement of Claim the first defendants say that the said
paragraphs and each of them do not disclose any cause of action or entitlement to
relief of the plaintiff against the first defendants.

Filed: 1 Oct 1975 Solicitor for the First Defendants
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No. 3
NOTICE TO ANSWER INTERROGATORIES ADDRESSED TO FIRST
DEFENDANTS.
NOTICE TO ANSWER INTERROGATORIES (P.ILA.L.)
Within 7 days after service of this notice the first defendants are required to answer
interrogatories numbered 1 to 4 and verify their answers:—
INTERROGATORIES

1. On or prior to 16.8.1973 did any officer or employee of Patrick Intermarine
Acceptances Ltd. inform any officer, employee or agent of the second defendant or
the third defendant:—

(a) That Patrick Intermarine Acceptances Limited had agreed or arranged
to borrow the sum of $1,500,000 from the fourth defendant for the
purpose of lending an equivalent sum to the second defendant.

That it was a term and condition of the loan from the fourth defendant
to Patrick Intermarine Acceptances Limited that repayment thereof be
secured by means of an irrevocable letter of credit to be established by
the plaintiff in favour of the fourth defendant.

2. If the answer to 1 (a) or (b) is in the affirmative:—

(a) Who on behalf of Patrick Intermarine Acceptances Limited gave the

information?

(b) To whom on behalf of the second or third defendant was the informa-

tion given?

(c) What was the information given?

(d) How was the information given?

3. On or prior to 16.8.1973 did any officer or employee of Patrick Intermarine
Acceptances Limited inform any officer or employee or agent of the second defendant
or third defendant:—

(a) That the plaintiff required Patrick Intermarine Acceptances Limited to

provide security for the plaintiff’s contingent liability under the said letter
of credit.
That Patrick Intermarine Acceptances Limited had agreed with the
plaintiff to provide as security for the plaintiff’s contingent liability under
the said letter of credit a letter of credit established by the third
defendant in the sum of $1,500,000.

(c) That Patrick Intermarine Acceptances Limited had agreed with the
the plaintiff that in the event that the fourth defendant drew on the letter
of credit to be established by the plaintiff, Patrick Intermarine Accept-
ances Limited would immediately lodge with the plaintiff a draft and
accompanying documents in terms of letter of credit No. S11085
established by the third defendant for an amount not less than that
required to meet the amount drawn by the fourth defendant under the
letter of credit established by the plaintiff.

4. If the answer to 3 (a), (b) or (c¢) is in the Affirmative;—
_ (a) Who on behalf of Patrick Intermarine Acceptances Limited gave the
information?

(b) To Wl’rl)OIIl on behalf of the second or third defendants was the information
given’

(c) What was the information given?

(d) How was the information given?

(b)

(b)

Solicitor for the Plaintift
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No. 4

VERIFIES STATEMENT OF FIRST DEFENDANTS ANSWERS TO

INTERROGATORIES.

VERIFIED STATEMENT OF FIRST DEFENDANTS IN ANSWER TO

INTERROGATORIES OF THE PLAINTIFF
The First Defendants, PATRICK-INTERMARINE ACCEPTANCES LIMITED
and GAVIN JOHN HOSKING, answers the Plaintiff’s Interrogatories specified in
Notice filed on 19th December, 1975 as follows:—
1A. On or prior to 16.8.1973 did any officer or employee of Patrick Intermarine

Acceptances Limited inform any officer, employee or agent of the second defendant

" or the third defendant:—

(a) That Patrick Intermarine Acceptances Limited had agreed to or
arranged to borrow the sum of $1,500,000 from the fourth defendant
for the purpose of lending an equivalent sum to the second defendant

1A. (a) No.

1A. (b) On or prior to 16.8.1973 did any officer or employee of Patrick Inter-
“marine Acceptances Limited inform any officer, employee or agent of the
second defendant or the third defendant:—

(b) That it was a term and condition of the loan from the fourth defendant
to Patrick Intermarine Acceptances Limited that repayment thereof be
secured by means of an irrevocable letter of credit to be established by
the plaintiff in favour of the fourth defendant.

1A. (b) No.
2A. If the answer to 1(a) or (b) is in the affirmative:

(a) Who on behalf of Patrick Intermarine Acceptances Limited gave the
information?

(b) To whom on behalf of the second or third defendant was the information
given?

(¢c) What was the information given?

(d) How was the information given?

2B. Not applicable.

3A. On or prior to 16.8.1973 did any officer or employee of Patrick Intermarine
Acceptances Limited inform any officer or employee or agent of the second defendant
or third defendant:—

(a) That the plaintiff required Patrick Intermarine Acceptances Limited to
provide security for the plaintiff’s contingent liability under the said letter
of credit.

3B. (a) No.
3A. (b) On or prior to 16.8.73 did any officer or employee of Patrick Intermarine
Acceptance Limited inform any officer or employee or agent of the
second defendant or third defendant;

(b) That Patrick Intermarine Acceptances Limited had agreed with the
plaintiff to provide as security for the plaintiff’s contingent liability under
the said letter of credit a letter of credit established by the third defendant
in the sum of $1,500,000.00.

3B. (b) No.

3A. (c) On or prior to 16.8.1973 did any officer or employee of Patrick Inter-
marine Acceptances Limited inform any officer or employee or agent of
the second defendant or third defendant:—

(c¢) That Patrick-Intermarine Acceptances Limited had agreed with the
plaintiff that in the event that the fourth defendant drew on the letter of

In the Supreme
Court of New
South Wales
Common Law

Division
Commercial
List

No. 4

Verifies
Statement



In the Supreme
Court of New
South Wales
Common Law
Division
Commercial
List

No. 4

Verifies
Statement

10

credit to be established by the plaintiff, Patrick Intermarine Acceptances
Limited would immediately lodge with the plaintiff a draft and

accompanying documents in terms of letter of credit No. S11085

established by the third defendant for an amount not less than that
required to meet the amount drawn by the fourth defendant under the
letter of credit established by the Plaintiff.
3B. (c) No.
4A. If the answer to 3(a), (b) or (c) is in the affirmative:—
(a) Who on behalf of Patrick Intermarine Acceptances Limited gave the
information?
(b) To whom on behalf of the second or third defendants was the informa-
tion given?
(c) What was the information given?
(d) How was the information given?
4B. Not applicable.

Brian Thomas Wilson
Solicitor for the First Defendants
AFFIDAVIT

On 9th June 1976, I, GAVIN JOHN HOSKING of Care of Messrs. Price
Waterhouse & Co., Chartered Accountants, Royal Exchange Building, Gresham Street,
Sydney in the State of New South Wales, Chartered Accountant, say on oath:—

1. T am the Liquidator of Patrick-Intermarine Acceptances Limited (in
liquidation).

2. The answers to Interrogatories numbers 1, 2, 3 and 4 are true to the best of
my knowledge, information and belief based on my enquiries of officers of the
company and others and upon other investigations made in respect of answering
the Plaintiff’s Interrogatories.

SWORN by the deponent at Sydney on the day first hereinbefore written.

Before me:

B. W. Gollan J.P. (N.S.W.) Sgd.
A Justice of the Peace

Filed: 15th June 1976

G. J. Hosking (Sgd.)
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No. 5
AFFIDAVIT OF NORMAN HARLEY BLACKET.
AFFIDAVIT

On 8th day of August, 1975, I NORMAN HARLEY BLACKET of 61
Cremorne Road, Cremorne Point in the State of New South Wales, retired bank
officer say on oath:

1. I was at all material times an Assistant General Manager of the Commercial
Banking Company of Sydney Limited (“the Bank”), Prior to my appointment as an
Assistant General Manager on 29th of November, 1968 I was the Manager of the
Sydney Office of the Bank and in that capacity was immediately responsible for the
supervision of the account maintained by Patrick & Company with the Bank.

"~ 2. On or about 19th March, 1969 I received a telephone call from Mr. Tim
Allen a partner of the firm of stockbrokers then known as Patrick & Co. Mr. Allen
said to me, “We are considering a transaction under which $1m is to be borrowed
from an Australian company and re-lent to another Australian company. The lending
company is seeking security by way of a bank letter of credit in its favour. Would the
Bank be prepared to issue a clean letter of credit in favour of the lending company?
The Bank will receive by way of security a letter of credit in its favour from the First
National Bank of Boston.” Mr. Allen also asked, “What will be the Bank’s charge for
the issue of the letter of credit?” I said to Mr. Allen, “We will have a look at the matter
on the basis of charging a fee at the rate of$% per annum for the life of the facility.”
Mr. Allen said to me, “Would you consider it on the lowest possible rate as our charge
is small and the completion of the transaction could depend on the fee charged by the
Bank.”

Allen, “Further to our earlier conversation, the Bank will enter the commitment and
the rate will be $% per annum and not $% per annum as earlier mentioned plus a
charge of 0.15% of any negotiations under the letter of credit. Before the Bank issues
the local letter of credit we will require that the letter of credit from the First National
Bank of Boston is established in our favour and it will have to be in the nature of a
“back-to-back” letter of credit.” Mr. Allen said to me, “I will confer with your Inter-
national Department if the matter is to proceed.”

4. Pursuant to my agreement with Mr. Allen the Bank issued a letter of credit in
favour of State Electricity Commission of Victoria in the sum of $500,000.00 to
expire on 8th April, 1970.

5. On or about 8th May, 1969 I received a telephone call from Mr. Tim Allen.
He said to me, “We are considering a further transaction involving $1.5m which will
be borrowed from an Australian organisation and lent to an Australian company and
the lending organisation requires a security by way of a Bank letter of credit in its
favour. Would the Bank establish the letter of credit required against a “back-to-back”
letter of credit from the First National Bank of Boston? It would be for a term of four
years.” Mr. Allen also asked me, “What would the Bank’s fee be?” I said to Mr. Allen,
“The Bank will be prepared to enter into the commitment and its fee would be $2,500
per annum during the currency of the credit plus 0.15% for any drawings made under
the credit. We would require to see the terms of the backing credit and have it
established prior to us issuing our letter of credit.” Mr. Allen said “Yes, that will be
all right.”

6. Pursuant to my agreement with Mr. Allen the Bank issued a letter of credit
in favour of State Electricity Commission of Victoria in the sum of $1,500,000.00 to
expire on 15th May, 1973.

Sworn at Sydney
before me:

Justice of the Peace.

3. At some later time on 19th March, 1969 I phoned Mr. Allen. I said to Mr.
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No. 6
AFFIDAVIT OF ALAN FREDERICK THOMPSON (ANNEXURES “A”, “B”,
“C”, “D”, “E”, “F’, “G”, “H”, “K”, “L” AND “M” ARE NOT REPRODUCED).
AFFIDAVIT

On the Sixth of August 1975 T ALAN FREDERICK THOMPSON of 89 Ray
Road, Epping in the State of New South Wales a General Manager of The
Commercial Banking Company of Sydney Limited say on oath: -

1.1 am a General Manager of The Commercial Banking Company of Sydney
Limited (hereinafter called “the Bank™).

2. Prior to the 14th August 1969 the firm carrying on business under the name
of Patrick & Company were customers of the Bank.

3. On or about the 8th July 1970 the Bank was informed by Patrick &
Company that on and after the 1st August 1970 the members of the firm carrying on
business under the name -of Patrick & Company would thereafter carry on that
business under the name Patrick Partners.

4. Thereafter the firm carrying on business under the name Patrick Partners were
customers of the Bank.

5. On or about the 15th October 1971 Patrick Intermarine Acceptances Limited
established an account with the Bank and thereafter was a customer of the Bank.

6. On or about the 15th August 1969 the Bank issued a Letter of Credit No.
LD973 in favour of State Electricity Commission of Victoria. Annexed hereto and
marked “A” is a copy of the said Letter of Credit.

7. The said Letter of Credit was issued by the Bank pursuant to a request by
Patrick & Company dated the 15th August 1969 a copy whereof is annexed hereto
and marked “B”.

8. Annexed hereto and marked with the letters indicated are copies of the follow-
ing documents, namely :— ,

“C” Advice of credit dated 14th August 1969 from the Bank to Patrick &
Company.
“D” Letter from the Bank to Patrick & Company.

9. Annexed hereto and marked “E” “F” and “G” respectively are copies of the
following Telex messages, namely:—

“E” 13/8/69 from the Third Defendant to the Bank
“F” 14/8/69 from the Bank to the Third Defendant
“G” 14/8/69 from the Third Defendant to the Bank.

10. On or about the 19th August 1969 the Bank received from the Third
Defendant a letter of Credit dated the 14th August 1969 No. S11085 a copy whereof
is. annexed and marked “H”. The original of the said Letter of Credit is in
the possession of the Bank.

11. Annexed hereto and marked “J” is a copy of an internal Minute prepared
by Lyons Kerans, Chief Manager—Corporate Services of the Bank, which Minute
forms part of the Bank’s file relating to Patrick & Company, Patrick Partners and
Patrick Intermarine Acceptances Limited. Mr. Kerans is at present on holidays.

12. Annexed hereto and marked with the letters indicated are copies of the
following documents, namely: —

“K” Request by Patrick Intermarine Acceptances Limited dated 14th August
1973.

“L” Letter of Credit dated 16th August 1973 issued by the Bank.

“M” Advice of amendment of Letter of Credit received from the Third
Defendant.

“N”  Letter dated 16th August 1973 from the Bank to Patrick Intermarine
Acceptances Limited.
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“O” Letter dated 24th August 1973 from the Bank to Patrick Intermarine
Acceptances Limited together with the Reserve Bank Exchange Control
approval enclosed under cover of that letter.

13. On or about 30th July 1975 the Bank received from the State Electricity
Commission of Victoria a letter a copy whereof is annexed and marked “P” together
with the copy letter referred to therein.

14. Annexed hereto and marked with the letters indicated are copies of the
following letters: —

“Q” The Bank to the First Defendant dated the 30th July 1975
“R” The Bank to the Second Defendant dated 31st July 1975
“S” Clayton Utz & Company to the Bank dated 5th August 1975.
SWORN at Sydney
Before me:

Justice of the Peace
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24th August, 19773.

The Manager,

Patrick-Intermarine Acceptances Liwmited,
G.P.0. Box 3879,

SYDNEY. 2001

Dear Sir,

We refer to our recent telephone ooncersations
oncerning the extension, until 14th August, 1975 of an arrange-
ment under which irrevocable letters of credit are established by

the First Natiomnal Bank of Boston and this Bank to secure a
borrowing of $1,500,000 from the State Tlectricity Commission of
Victoria by Patriclk-Tntermarine Acceptances Limited for on-lending
to First Leasing of Australia Limited, Melbourne,

ie. are pleased to conflirm our Bank approval
to the facility which was renewed and couwpleted on 16th August,

1973.

Our commission fee (is «25% per annuw payable
yearly in advance and arrangements have been wade to charge your
company's Sundry Charges account at our Castlereagh 4 Tunter Street
Branch with tho initial $3,750.

For your files we enclose copy of the Reserve
Bank of Australia Exchange Control approval,

We are pleased to be of service in this regard.

Yours taithfully,

.. D H. KiiRANS
LL.D.H. Kerans
Chief Manager Corporate Services

This is the Annexure marked “O” referred to in the Affidavit of Alan Frederick
Thompson sworn the 6th day of August 1975

Before me
Justice of the Peace
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TELEPHONE 2 0327

RESERVE BANK OF AUSTRALIA v repLy pLEase quore BECD.OB,IC

15 August 1973

The Manager

The Commercial Banking Company
of Sydney Limited

Box 2720 G.P.O.

SYDNEY, NH.S.V. 2001

Dear Sir,

BXCHANGIS CONTROL

We refer to your letter of 14 August 1973.

Authority under the Banking (Foreign Exchange)
Regulations is given to the extension, until 15 August 1975,
of arrangenents under which guarantees given by The First
National Bank of Boston, U.L.4A., and your bank secure the
borrowing of #A1,500,000 from the 3tate Electricity
Commission of Victoria by Patrick-Intermarine 4cceptance
Limited for on-lending to First Leasing of Australia
Limited.

Yours faithfully,

/Zw('w —

For the Manager
Bxchange Control Department

This is the annexure marked “O” referred to in the Affidavit of
Sworn the day of 19  Before me:
A Justice of the Peace.



o b L/C fee at present 1/6ths% p.a
’ Proposed .25% p.a
8th August, 1973 Customer pﬁ years Interest Rate
b N Overdraft
{(01d '"‘onnection) Line Fe
SKANCI CORPORATE SERVICES Line lee . pordg,g
Endorsement Fee
NAME PATRICK-INTERMARINE ACCEPTANCES LIMITED
(50% Patrick Corporation Ltd 50% Patrick-Intermarine (Aust) Ltd)
ACTIVITY Money market operators.
M.R.L. Dowling (Chm) P. Davie, P. Grey, R. L, Johnson
DIRECTORS E. J. Roberts Secretary J. R. Lees
. erm L
PRESENT IQ?:%#'S $ 5 Lr:ﬁlf $
POSITION Tota ans p.a.
reducing by $ p-a.

T'otal Bank Liabilitics
to include O]D Debt
or limit whichever is
the greater, T L. and/
or F.D.L., Bill Limit,
Total Contingent
Liabilities including
lease finange.)

Bill Endorsement Facility $ 1 million for bills of exchange
accepted or endorsed by Patrick-Intermarine Acceptances -

bills outstanding $525,000
Letter of Credit (matched)- issued in favour of the State Electric-

i, Lty _of ,Victor nd e by * Total Bank Liabilities $ 1,001,276
15}5/7% $1. 5"1‘6/\‘[{: l}aﬁnces l&argn),ﬁ) br (Castlereagh & Hunter Sts Br.)

PROPOSED

Total Limits $ Terin Loan
reducing by $ p.a. repayable $ p.a.

Bill Endorsement Facility $1,000,000 - unchanged
That we issue a letter of credit in favour of the State
Electricity Commission of Victoria for $1,500,000 for 2 years
(rollover of existing facility)

Contingent Liabilities $ 31, 500,000 * Total Bank Liabilities $2 501,276

SECURITY

(Summary

Bill Endorsempnd Facility - see attached
Matching leti d4 of credit in our favour issued by the First
National Ba\/ of Boston for $A1,500,000 for two years.,

U
;/ / ,‘V }

JW

Jyllo er of é‘,éa.stlng letter of credit in favour of the

tate l‘lec?rlclty Commission of Victoria for $A1,500,000
‘te jexpire ;: 5/8/73 and backed by a matching letter of credit from
National Bank of Boston.

YA
/\*Mﬁ

(1o NeMud, )
reference to Q:L;

associated buMness)

/

saction in respect of the maturing letter of credit
red into in August, 1969 for a four-year term and was
on behalf of Patrick Partners who borrowed from the
d onlent to First Leasing Australia Limited.

&

k-Intermaris cceptances Ltd commenced business in

1971 and wa tabllshed to conduct the money market
vities on be alf of its shareholder companies including
trick Pattnezﬁ The present request was received by

elephonge \from™”Patrick- Intermarine Acceptances Ltd and has been
confirgjed byjtelephone with First Leasing Alustralia.

Reservg¢ Bank of Australia approval is being obtained.

M

K}}J )\}/X’ o * %%
hlv N}v M\~

P

)

1 A

DRAWBAC I&S

to include
reference to hard
core)

R

of
Dur charge on existing facility was 1/6th of 1% - $2,500 p.a.
\\ We consider the charge should now be a wminimum of .25% p.a.

B - $3,750.

. o

BENEFITS

new accounts
to be obtained &
reference to credit
Sfunds & overseas
exchange content}

'S Jx"'.

\ o
R

Closer relationship with the Patrick-Intermarine and
First National Bank of Boston Groups.

RECOMMENDA-
TION

Recommended on the basis of .25% per annum return to this bank.

10/8/73—2.30 p.m. telephoned Pat. Int. (Accept.) Ltd. & confirmed our approval of .25%
per annum Coy will come back if successful.

his is the Annexure marked “J” referred to in the Affidavit of Alan Frederick
Thompson sworn the 6th day of August 1975

Before me

Justice of the Peace
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OVERSEAS 16th August, 1973.
TC:GPI .

The Secretary,

Patrick Intermarine Acceptances Ltd.,
Patrick louse,

5 Gresham Street,

SYDNEY. N,.S.¥W. 2000.

Dear Sir,

The First National Bank of Boston, Noston,

Irrevocable Credit in Pawour of Patrick Partners
for $%1,500,000,

We confirm our telephone conversation
of today, in which we arlvised having received cabled advice
from The First National Bank of Doston, Boston, dated 14th

instant amending the abovementioned Letter of Credit as
follows:

"OUR L/C S-11085 FAVOUR PATRICK AMD COMPANY ACCOUNT FIRST
LEASING AUSTRALIA LTD VALIDITY EXTENDED TO AUGUST 14 1975
BENEFICIARY CF TIIS CREDIT IS NOW PATRICK INTERMARINE
ACCEPTANCES LIMITED 128 EXHIBITION STREET MELBCURWE VICTORIA
30¢0 ACCRUED INT:REST MNAY BE NOV DRAWN AT A RATE NOT EXCEEDING
8.7 PERCENT PER ANNUMY,

All other terms aud conditions of the
credit remain unaltered,

Please attach tliis advice to the original
advice of Credit dated lhth August, 1969.

Yours faithfully,

T. G. Crisp

pro Managier.

This is the Annexure marked “N” referred to in the Affidavit of Alan Frederick
Thompson sworn the 6th day of August 1975
Before me

Justice of the Peace
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Stalr electricity Coimnvission of Victoria

Llana n Hoir e 15 Stoeat Dethourng
ey 70007 50 P iy B
Teg i IMN”"
T ¢ n\
Cable & 1r”(,a)h| Adernss: Flectrecom Melbournie

-r\ 1-4"‘

‘-.:rq

'.»- wen Swd Our fleheroneae

mw 30 July 1975

The Manager

Melbourne Office

Commcrcial Banking Company of Sydney Limited
257 Collins Streect

MELBOURNE 3000

Dear Sir

For your information attached is a copy of lectter delivered to Patrick
Intermarine Acceptances Limited regarding an investment arranged throug]
that Company and sccurced by an irrevocable Letter of Credit issued by
your Bank, (No LDI436 dated l6 August 1973.)

Failing the ability of Patrick Intermarine Acccptances Limited to pay
the maturing funds on the duc date, thc Commission will be sccklnr from
your Bank such repayment under the terms of the said Letter of Credit.

Yours faithfully

ySop )

/Pu

‘ l‘r{
—J_S)/{\‘«.J \]/«A

__,_,4)__——'—

FP Chlpperfleld
SECRETARY

enc

ENQUIRIES: Mr H K Kruse
Telephone 615 2238

This is the Annexure marked “P” referred to in the Affidavit of Alan Frederick
Thompson sworn the 6th day of August 1975
Before me

Justice of the Peace
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461-10

STATE ELECTRICITY COMMISSION OF VICTORIA

»
LOP \/ for........COMMERCIAL BANKING COMPANY OF SYDNEY LIMITED

oW 30 July 1975

The Manager

Patrick Intermarine Acceptences Ltd
5¢h ¥Floor

Pearl Assurance building

151 Cueen Street

MELLOURNE 30060

Dear Sir

RE LOQZW OF 81.5M, 8,157 PER £N:uUM, DUE 14 AUGUST 1975
SECUAED BY BARK IUREVOCABLE LETTER OF CREDIT

In repard to the above investment arranged by you
on behalf of the Cozmission, and in view of the
press reports relating to your Company, would you
kindly advise forthwith what arrangements are in
hand for the repaywent of these funds and quarterly
interest due on 14 August next,

Yours faith¥ully

F P Chipperfield
SECAETARY

ENQUIKIES:s Mr H K Kruse
Telephone 615 2238

This is the annexure marked “P” referred to in the Affidavit of A F Thompson
Sworn the 6th day of August 1975 Before me:

A Justice of the Peace.
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Our ref: CM/EIG 30th July, 197S.

The Provisier2] Tinuidetor,

irctora,

i rine Acceptances Limited,
sham Srroet,
,  20C0.

Intare-

Dear Sirs,

As .you will be aware the fixed advance by your Company to
First Leasing Australia Limited of an amount of 1.5 million dollars
Australian matures on the 14th August, next.

This Bank originally issued a lotter of credit in favour of
the Victorian Stoate Electricity Comnissioners to sccure an advance to your
Company for the purpose of these funds being on-lnnt to First Leasing
against a letter of credit issued in your favour by the First flational
Bank of ¥nston.  Undor the: terns of the arrangements betwneen your Company
and tnis Fank in the avont of drawings by the Victorijan S.E.C. under the
letter of credit e=tablished by this Bank vour Company was to lodge with
the Bank drafts and all documentation necessary to entitle it to draw underxr
the First National Bank's letter of credit.

The substance of the arrancerent was, of course, that we would
have the security of vour Cempany's loan to First Leasing and the supnorting
letter of credit and that in the evvent of default by Patrick Intermarine in
payment of the Victorian 3E.C. advance at rmaturity this Bank would pave
recourse both 1:alnst “he borrower to whem the funds were on-lent and against
the letter of credat issued in your favour as security for the on-lending as
the case might be.

Further, we have becn advised that under your Comgany's
arrangoments with this Bank wvour Ccirpany is under a leqgal obligation not
to do anything that weould deprive this Pank of the benefit of its sccurity
and, in parcicular, not to particifate in any acticn that would rendor
ineffective or valucless the letter of credit from Firsc National Bank.

Since it appears that there is a real likelihood, in fact a
probability that the S.E.C. will draw on our letter of credit, we must,
in the circunstoncos, require that within 24 hours Fatrick Intermarine
Acceptances Limited undertare in writing to us as follows :

1. That it will not raceive repaymont of and collect
on its own behalf the debt from First Leasing.

2. That it will Jdircct First Leasing to pay the debt
to this Pank on maturity.

3. That it will not take any step or participate in
any action that would ronder ineffective or
valueless to this pPank the letter of credit from
First National bark of Beoston.

4. That upon maturity nof the debt frem First Leasing
in the event that it has not already brena paid to
this Bank you will orovid: this Yark witn all
docuriontaticn amd drafts necessary to entitle us
to draw undoer the FPirst Mational Bank's letter of
credit.

In the cvent that such undartaking is nocu fortheoming we will
have no alternative but to commence legal proccedings without further
notice.

Yours faithfully,

R. E. Graham
Chief tanager - Sydney Office

This is the Annexure marked “Q” referred to in the Affidavit of Alan Frederick
Thompson sworn the 6th day of August 1975

Before me )
Justice of the Peace
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M/G/IMcK/1 31st July 1975

The Managzing Director,

First Leasing Australia Limited,
32th Floor, B.!I.P. House,

110 V¥illiam Street,

MELBOURNE, Vie. 3000

Dear Sir,

Re: PATRICK INTERMARINE TTVED ADVAYNCE

As you are aware this Bank issued the oripginal letter
of credit in favour of the Victorian State Flectricity Cormmission
as security for their advance to Patrick Tntermarine for the
purpose of on-lending to your Company gcainst security of a
matching letter of credit by the First National LFank of Boston.

The terms of our arranrcements with Patrick Intermarine
were inter alia. that in the event of any drawine under the
letter cof credit issued by this Nank Patrick Intermarine would
lodge with this Tlank drafts and necessary docurents under the
First National's letter of credit to the intent that default by
Patriclkk's in reprayment to the Victoriaan S.T0.C. would entitie the
Bank to recourse asainst Patrick'’s security for the on-lending.
As yon will be awvare it is not usual in such circumstances to
take a forital asasirnment of the amactual debt so lons as onc has
secured drawinmg rights under the letter of credit but notwith-~
‘stending this we have been advised that the Bank has recourse
not only to the letter of credit but also to the debt in effect
"guaranteed" by the letter of credit.

You will te aware that a Provisioral Liquidator has been
appointed to Patrick Intermarine and we can only assume that our
letter of credit will be drawn upon,

In those circumstances, obviously, we would intend that
a drawing be rade on our behalf on the First National Bank's
letter of credit.

- continued -

This is the Annexure marked “R” referred to in the Affidavit of Alan Frederick
Thompson sworn the 6th day of August 1975
Before me

Justice of the Peace
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- 2 a

It is our cententicn that in the circumstances if you
were to rovay yvour loan rather than simply let us have recourse
to the Tirst Wational Danii'g lettor of credit you would be at
risk and in particular that this Ilank is entitled to receive
paymert o the debt and that Patriciz Intermarine could not give
a valid discharge for it.

We enclose a copy of a letter that we have this day
written tn Patrick Intermarine.

'rtil we have a revly to that letter we cannot say
whether there will be anv particular problem in settling the
matter hut i the mezanwhile we asl: that yon assure us that you
will not ma%e any rTayment of the debt to Patricl: Intermarine
without giving us at least L8 hours notice of your intention

to do so.
Yours /:7% thfully,
John McXillop

Acting Manager

Encl:

This is the annexure marked “R” referred to in the Affidavit of
Sworn the day of 19  Before me:
A Justice of the Peace.



mﬁf

23

AYTON UTZ & COMPANY

SOLICITORS 136 LIVERPOOL STREET
-
THT SRR BT8R 0 [ LAY IO e - SYDNEY N S W 2000
WL AN 1 : e
GEORGE A ARDWIC L 1o i . i
ANDROW M CLAYTON om0 TELFIHONE 0643
MEMTLE 10 S0 AD s 1 cbE 170
CHOY Ry G RIERY e
CAMS S 0 HIGLMATS e . CARLES crenz SYDNFEY
MICIAL . M ORI R s
1oned v cuLiivan O I NG 113 FELEX 40733
KEPRY 7 BEMRIIT
CEOITREY S BROWH noro oy
N ~
RRIAN T WILSON 11 1 VU RE E R LNCE Cl’ll }&Eb

Attention Iir. R.I.Graham

HAND_BELIVELRY

The lManager,

Comnercial Banling Cowpay of sSydney Ltd.,

343 George Strecet,

SYDWNEY 2000 Sth August, 1975

Dear €Sir,

PATRICK INTERMARINE ACCLPTAICES LIMITLD

We act tor the Provisional Liquidator appointed
to Patrick Intermarine Acceptances Limited, who has
handed us your letter to him of the 30th July, 1975
with instructions to reply thereto.

We are instructed to advise that the Provisional
Liguidator is not prepared to give the undertakingsyou
required of him in that letter.

Yours faithfully,
CLAYTON UT%z & COMPANY

“TS’T hlloon)

This is the Annexure marked “S” referred to in the Affidavit of Alan Frederick
Thompson sworn the 6th day of August 1975

Before me

Justice of the Peace
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No. 7
AFFIDAVIT OF ALAN FREDERICK THOMPSON (ANNEXURE “A” IS
NOT REPRODUCED).
AFFIDAVIT—11th August, 1975
I ALAN FREDERICK THOMPSON of 89 Bay Road, Epping in the State of New
South Wales a General Manager of The Commercial Banking Company of Sydney
Limited say on oath:

1. T crave leave to refer to the Affidavit sworn by me on 6th August 1975 and
filed herein.

2. On or about 12th August 1969 I received a telephone call from an Officer
of the firm of Patrick & Company. He said to me, “We would like the Bank to
establish a further letter of credit in favour of the State Electricity Commission of
Victoria for a further 1.5 million dollars for a term of four years commencing on
Friday next. It will be similar to the previous transactions of this nature and we
propose to on-lend the money to an Australian Company.” I said to him, “I assume
that the security will once more be a matching letter of credit from the First National
Bank of Boston.” He said to me, “Yes, that is so. Will the Bank’s charge be the same
as the Bank’s previous letter of credit?” I said to him, “Yes, the Bank’s fee would be
% per annum plus 0.15% on any drawings under the letter of credit.” I then said
to him, “The proposal will of course need the approval of the Board. However, I
do not anticipate that there will be any problems and I will advise you further.”

3. Annexed hereto and marked with the letter “A” is a memorandum prepared
by me following the abovementioned conversation.

4. At the time of the abovementioned conversation I was not informed of the
identity of the Australian company. However, on sighting the letter of credit from
the First National Bank of Boston I learned that that letter of credit was established
on account of First Leasing Australia Limited. I am informed and verily believe that
at all material times the First National Bank of Boston had a substantial sharehold-
ing in First Leasing Australia Limited.

SWORN at Sydney
before me:

In the Supreme
Court of New
South Wales
Common Law

Division
Commercial
List
No. 5925 of
1975

No. 7
Affidavit of
Alan
Frederick
‘Thompson
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No. 8
AFFIDAVIT OF DONALD LEX WEBB. (ANNEXURES “D” AND “E” ARE NOT
REPRODUCED).
AFFIDAVIT

ON 11th August, 1975 I DONALD LEX WEBB of Rue Pasteur Port Vila New
Hebrides, Bank Officer, say on oath:—

1. I was at all material times the Sub-Manager of the Corporate Services
Division of The Commercial Banking Company of Sydney Limited (“the Bank”).

2. I crave leave to refer to the Affidavit of Alan Frederick Thompson sworn the
6th August, 1975 and filed herein.

3. I was immediately responsible for the arrangement of facilities provided by
the Bank to Patrick Intermarine Acceptances Limited in aid of its money market
operations.

4. In or about July of 1973 in the course of a telephone conversation with Mr.
Peter Davie, a Director of Patrick Intermarine Acceptances Limited he said to me,
“I should like to discuss with you at some time in the near future the arranging of
an extension of the letter of credit supplied by the Bank to State Electricity
Commission of Victoria as security for a loan made by the Commission to Patrick &
Company”. I said to him, “When you have worked out the details of the proposal
please let me know and I will discuss it with you. I presume that other than the
period of the loan it will be similar to the earlier transaction.

5. On or about the 7th August 1973 I received a phone call from Mr. Peter
Davie. He said to me, “You will recall that I spoke to you about the extension of
the letter of credit to State Electricity Commission of Victoria for 1.5 million dollars
which expires on the 14th of this month. That letter of credit was initially arranged
by Patrick & Company whose merchant banking operations werée taken over by us.
We would like to arrange for an extension of that letter of credit for a further two
years. The credit will secure a loan by State Electricity Commission of Victoria to
us. We will be on-lending the 1.5 million dollars to First Leasing Australia. You will
receive as security a matching letter of credit from First National Bank of Boston.
The credit will be in our favour and not in favour of Patrick & Company. Would the
Bank consider extending the letter of credit and will you let me know what the Bank’s
charges will be”. I said to him, “I don’t think there would be any problems but it is
ultimately a matter for the Board’s approval. I'll get back to you to let you know what
the charges will be and whether the extension has been approved.”

6. On or about 8th August 1973 I prepared a memorandum for signature by
Mr. Lyons Kerans the Chief Manager of the Corporate Services Division for reference
to the Board. Annexed hereto and marked with the letter “A” is a true copy of the
said memorandum.

7. On or about the 10th August 1973 I spoke to an Officer of Patrick Inter-
marine Acceptances Limited. I said to him, “The Board has approved in principle
the extension of the letter of credit and our charge will be .25% per annum for the
life of the facility”. The Officer said to me, “I will let you know if we can negotiate
an extension of the loan at that rate”.

8. On or about the 13th August 1973 I received a telephone call from an Officer
of Patrick Intermarine Acceptances Limited. He said to me, “We have been successful
in renegotiating the loan. Will you please arrange for the issue of the letter of credit in
favour of State Electricity Commission of Victoria”. I said to him, “Yes, I shall attend
to that immediately but before the transaction can proceed we will need to obtain
exchange control approval from the Reserve Bank and we will have to sight the
First National Bank of Boston’s letter of credit”. He said to me, “Yes, that will be
alright”.
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9. On or about the 14th August 1973 I wrote to the Reserve Bank. Annexed
hereto is a true copy of my letter and a copy of their reply marked “B” and “C”
respectively.

10. On or about 14th August 1973 I requested the Overseas Department of the
Sydney Office of the Bank to prepare the necessary requisition from Patrick Inter-
marine Acceptances Limited in respect of the letter of credit in favour of State
Electricity Commission of Victoria and to prepare the letter of credit to State
Electricity Commission.

11. On or about the 15th August 1973 I prepared a memorandum for the Board
of Directors of the Bank. Annexed hereto and marked “D” is a true copy of that
memorandum.

12. On or about 24th August 1973 I prepared a letter for signature by Mr.
Lyons Kerans addressed to the Manager of Patrick Intermarine Acceptances Limited.
Annexed hereto and marked “E” is a true copy of that letter.

SWORN at
before me:
A Justice of the Peace

In the Supreme
Court of New
South Wales
Common Law
Division
Commercial
List
No. 5925 of
1975

No. 8

Affidavit of
Donald Lex
Webb
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. M Al TR " ine I
SRANCI CORPORATE SERVICES Ine lee 4 portzg,g
: e . . Indorsement lee
NAME PATRICK=INTERMARINE ACCEDPTANCES LIMETED
: (50% Patrick Corporation Ltd 50% Patrick-Intermarine (Aust) Ltd)
ACTIVITY Money market operators.
_ M.R.L. Dowling (Chm) Y. Davie, P. Grey, R, L. Johnson
DIRECTORS E. J. Roberts Secretary J. R. lees
PRES NI 1Tnn||)cm< 5 Term l»m;)ll $
POSITION Total Limits § fepayadble $ pa.
reducing by $ p.a.

“ITotal Bank Liahilitics Biil
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SECURITY National Hﬂ\l/ of Boston for $A1,500,000 for two years.
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This is the Annexure marked “A” referred to in the Affidavit of Donald Lex Webb
sworn the 11th day of August 1975
Before me

Justice of the Peace
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24 th August, 1973.

The Manager,

Patrick=Intermnrine Acceptances Limiied,
S.P.0. Box 3071,

SYDNT Y. 2001

Dear Sir,

Ve refer to our r1ecent telephone ooncersations
concerning the extenrion, vntil 1%th \umust, 1975 of an arrange-
ment under vhich irrevocable letters of credit are established by
the First National Dank of RNoston and this Nank to secure a
borrowing of §1,500,000 from the State Tlectricity Comnission of
Victorta by Patrick-Intermarine Acceptances limtted for on-lending
to First lLeasing of Australia Limited, Melbourne.

Ve are pleased ton ~confirm our Bank approval
to the facility which was renewed and completed on 1Hc¢h Ausgust,

19713,

Our comnlssion fee is .25% per annuas payable
yearly in advance and arrangements have beon wmade to charsge your
rompany's Sundry Charces account at our Castlerengh 4 llunter Streets
Branch with tho inltial $3,750. -~

——

For your files we enclose copy of the Reserve

Bank of Austia'ia bxchange Control approval,

We are pleased to be ot service in this regard.
Yours taithtully,

Yool R e 1RANS

T.D,H. Kerans
Chief Manager Corporate Services

This is the Annexure marked “B” referred to in the Affidavit of Donald Lex Webb
sworn the 11th day of August 1975
Before me

Justice of the Peace
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A BOX 3947 GPO.SYDNEY 2001

TELEPNONE 2 0127

RESERVE BANK OF AUSTRALIA w ageLy peease guors ECD.OB,IC
15 August 1973

The Manager

The Commercial Banking Company .
of Sydney Limited

Box 2720 G.P.O.

SYDNEY, N.S.W. 2001

Dear Sir,
EXCHANGE CONTROL

We refer to your letter of 14 August 1973.

Authority under the Banking (Foreign Exchange)
Regulations is given to the extension, until 15 August 1975,
of arrangenents under which guarantees given by The First
Hation2l Bank of Boston, U.S.A., end your bank secutre the
borrowing of $A1,500,000 from the State Electricity
Commission of Victoria by Yatrick-Intermarine kcceptance
Limited for on-lending to Firat Leasing of Australia
Limited.

Yours faithfully,

/ﬂz L CE —
For the lManager
Exchange Control Department

-

This is the Annexure marked “C” referred to in the Affidavit of Donald Lex Webb
sworn the 11th day of August 1975
Before me

Justice of the Peace
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No. 9
TRANSCRIPT OF PROCEEDINGS BEFORE HIS HONOUR MR. JUSTICE

SHEPPARD.

Mr. Gleeson, Q.C., appeared with Mr. Downes and Miss Lock for the plaintiff.

Mr. Lockhart, Q.C., appeared with Mr. Tobias for the first defendants, Patrick
Intermarine Acceptances Limited and Gavin Hosking.

Mr. Meagher, Q.C., appeared with Mr. Hamilton for the third and fourth
defendants, First Leasing Australia Limited and First National Bank of Boston.

(Mr. Macready announced that he appeared with Mr. Graham for the State
Electricity Commission of Victoria and submitted to any order of the Court except in
relation to costs. Mr. Macready was excused until the question of costs should arise.)

(Leave given to the plaintiff to amend the title of the first defendant by adding
the words “In liquidation” after the name of Patrick Intermarine Acceptances
Limited.)

(Mr. Lockhart stated that Mr. Hosking was the provisional liquidator in the
initial stages and would not seem to be a proper party to the proceedings. His Honour
stated that to the extent that it was necessary he made an order pursuant tos. 230(3)
of the Companies Act giving the plaintiff leave to continue these proceedings against
the defendant Gavin Hosking.)

(Mr. Lockhart requested that the question of Mr. Hosking’s position be cleared
up as soon as possible. His Honour stated that he would give Mr. Gleeson some little
time to consider the position.)

Mr. Gleeson: Your Honour may recollect some interlocutory proceedings in
relation to this matter last year. Indeed I think your Honour made a statement that
was recorded at some stage in relation to the basis upon which the matter was to pro-
ceed. Mr. Lockhart has a copy of that.

This is an action which arises out of a transaction that was entered into in August
1973, a transaction involving an operation on what is sometimes called the money
market, and it will involve your Honour looking at practices and commercial agree-
ments made by people operating in that market and considering the legal consequences
of the actions and agreements that they undertook and entered into. A good deal of
the evidence before your Honour, and indeed some of the allegations contained in
the pleadings, relate to matters that happened before August of 1973, and that is
because the transaction that the parties entered into in August of 1973 was merely
a repetition of transactions of a similar kind that had been entered into between the
parties on previous occasions, and it is probably necessary to have a look at the history
of their previous dealings to understand what they were doing in August of 1973; but
in any event it is necessary because in relation to one vital element of the August 1973
transaction, what was done was merely to extend a contract in the nature of a letter of
credit that had been entered into in relation to a similar transaction in 1969.

So the history behind the August 1973 transaction is not only significant for the
purpose of understanding that transaction but it is also a necessary part of that trans-
action in the sense that in one important respect the parties, in arranging their legal
relationships in August 1973, extended a contract that had previously been entered
into.

Your Honour, the various parties and their relationships with one another are
also important in this case. Patrick Intermarine Acceptances Limited was in sub-
stance the successor to a business of a kind which is sometimes described as merchant
banking, sometimes described as operating in the money market, which had previously
been carried on by a firm of stockbrokers who in 1969 carried on business under the
name of Patrick & Co. and later changed the name to Patrick Partners.

In the Supreme
Court of New
South Wales
Common Law

Division
Commercial
List

No. 9

Transcript of
Proceedings
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In about 1972 (the precise date does not matter) it appears that Patrick Inter-
marine Acceptances Limited took over that aspect of the business which had formerly
been operated by Patrick & Co., later named Patrick Partners, and persons who were
members of the firm of Patrick Partners such as a Mr. Allen and a Mr. Course were
active in the affairs of Patrick Intermarine Acceptances Limited also.

It appears that Patrick Intermarine Acceptances Limited, like Patrick Partners,
had a Melbourne office, and that Mr. Roy C. Course was the person in charge of the
office down there; and Patrick Intermarine Acceptances Limited, like Patrick & Co.
and Patrick Partners, was a customer of the C.B.C. Bank at all material times.
Another customer of the Melbourne office of the C.B.C. Bank was a company called
First Leasing & Finance Limited, and First Leasing & Finance Limited was a com-
pany, fifty per cent of the capital of which was owned by the First National Bank of
Boston, an American bank, and fifty per cent of which was owned by interests
connected with a Melbourne family of the name of Reinehr. The man principally in
charge of the business of First Leasing & Finance Limited was Mr. Reinehr.

I mentioned to your Honour that First Leasing & Finance Limited was a
customer of the bank in Melbourne. The business of First Leasing & Finance Limited
consisted in a large part of leasing goods and equipment in the role of a financier.
Your Honour is familiar with the kind of leasing operation undertaken by many
finance companies and that was the principal business of First Leasing & Finance
Limited. It also apparently in a small way dealt on its own account in the money
market. First Leasing & Finance Limited, in order to raise funds for its ordinary
business operations, raised them, amongst other ways, by borrowing on the money
market.

Now there will be evidence before your Honour to suggest that First Leasing
& Finance Limited really did not have a great deal to offer as security for its borrow-
ings in the way of assets of its own. Its principal asset in terms of its ability to raise
moneys on the money market was its association with the First National Bank of
Boston and the backing it could produce or obtain from that large and highly
respected overseas bank.

It will also appear to your Honour that an important source of funds which
found their way on to the money market were large institutional lenders like the
State Electricity Commission of Victoria, and it appears that those lenders operated
under an inhibition in relation to the basis upon which they were prepared to lend
moneys in these money market operations. Whilst they were happy to accept the
backing of a bank, they required the backing for a borrower of an Australian bank,
and that seems to be the way the C.B.C. Bank came into the picture.

Now First Leasing & Finance Limited on a number of occasions prior to August
1973 obtained loan funds in large amounts on the money market through a connection
they had with Patrick & Co., later Patrick Intermarine Acceptances Limited. The
State Electricity Commission of Victoria for its part placed funds out on loan also
through a connection with Patrick & Co., later Patrick Intermarine Acceptances
Limited. It appears from the accounts that were kept by Patrick & Co. and Patrick
Intermarine Acceptances Limited, and that have been produced on discovery, that
Patricks treated moneys they received from the State Electricity Commission of
Victoria as deposits with them by the State Electricity Commission of Victoria and
when, having received such funds, they on-lent the funds, to use an expression that
is used in a number of documents, to people such as First Leasing & Finance Limited,
in their own accounts they treated that transaction as a deposit by them with First
Leasing & Finance Limited.
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So they kept two deposit accounts, one in the name of State Electricity Com-
mission of Victoria and one in the name of First Leasing & Finance. There was, of
course, a margin in it for Patricks. The rate of interest that they were paying the State
Electricity Commission of Victoria was lower than the rate of interest they were
receiving from First Leasing & Finance Limited and that apparently is a common
way in which operators on the money market carried on their business and made a
profit.

Now the basis upon which the transactions in question were conducted, that
is leading up to August 1973 and the August 1973 transaction, in substance involved
First Leasing & Finance Limited entering into a borrowing arrangement with Patrick
& Co., Patrick Intermarine Acceptances Limited, on the security of a letter of credit
issued by the First National Bank of Boston in favour of Patrick & Co., later Patrick
Intermarine Acceptances. But when Patricks raised the money from the State
Electricity Commission of Victoria, the First National Bank of Boston’s letter of
credit was not good enough for the State Electricity Commission of Victoria and
Patricks procured the bank to issue to the State Electricity Commission of Victoria
letters of credit in its favour offering the bank as security—and I might say the only
security for these transactions—the letter of credit from the First National Bank of
Boston; and the expression that was used to describe the nature of the security that the
C.B.C. Bank was getting was that it was issuing its own letter of credit to the State
Electricity Commission of Victoria against a back-to-back letter of credit from the
First National Bank of Boston.

Now your Honour will be referred in due course to various textbooks on letters
of credit which indicate that the expression “back-to-back letter of credit” is a very
common one and it is commonly understood in the normal kind of transaction in
which letters of credit are in fact used, that is transactions under which the letters of
credit are set up as a means of payment of a supplier, usually in an export-import
transaction, and in that context the expression “back-to-back letter of credit” is a very
well known and well understood one; and in one sense what this case is about is to
determine what the legal consequences of a back-to-back letter of credit are in a case
like this where letters of credit are being used for a purpose somewhat different than
the purposes with which the courts are familiar, and I am not aware for my part of any
case in which this question has fallen for consideration before today.

His Honour: In the import-export situation are there usually two letters of credit
or is the back-to-back the goods against the letter of credit or the document?

Mr. Gleeson: 1 will read your Honour a passage from a book “The Law Of
Bankers Commercial Credits” by Gutteridge & McGrath p. 163, “The benefit of an
irrevocable credit may be made available to a third party ...”. The books seem to
suggest that the normal case in which in the ordinary letter of credit situation a back-
to-back arrangement operates is where the supplier in whose favour the original letter
of credit was raised is himself purchasing goods from another supplier and he wants
to use the letter of credit that has been issued in his favour at the request of his own
customer as security for the contract, pursuant to which he is obtaining the goods
that he is on-selling. ,

Now there is evidence to the effect that the first transaction of this nature
involving these parties took place in April 1969 and that involved a sum of money
of half a million dollars and Patricks approached the bank and told the bank that
they were arranging a borrowing from the S.E.C.V. and that they required from the
bank the issue of a letter of credit in favour of the S.E.C.V., the security for which
was to be a back-to-back letter of credit issues by the First National Bank of Boston,
and after some discussion that arrangement was accepted and in due course the First
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National Bank of Boston’s letter of credit arrived in favour of Patrick & Co. and the
bank issued a letter of credit, $500,000, in favour of the S.E.C.V.

Now the parties between them sought to tie the First National Bank of Boston’s
letter of credit in with the C.B. Bank’s letter of credit by a contractual device which
they worked out for themselves without getting legal assistance, of adding to the
standard form of requisition for the issue by the bank of a letter of credit, an extra
paragraph which in effect contained a promise by Patricks that in the event that
there was a drawing by the State Electricity Commission of Victoria on the C.B.C.
Bank’s letter of credit, Patricks would deliver to the C.B.C. Bank the First National
Bank of Boston’s letter of credit together with the appropriate documents necessary
to enable a drawing on that. letter of credit.

Now that was the contractual device that the parties worked out for themselves
to give effect to their back-to-back arrangement. The significance of the $500,000
transaction in early 1973 for this case is probably only that in all later transactions,
including the August 1973 transaction, they simply followed the precedent of the
contractual arrangements that they had worked out on that occasion; and at various
times various letters of credit were issued by the bank. At one stage the bank had a
contingent liability of I think up to $7 million pursuant to transactions of
this nature, in every case the sole security of the bank being, and being expressed to
be, the back-to-back letter of credit by the First National Bank of Boston.

The next relevant piece of history, because it ties in with the August 1973
transaction, was that in August 1973 Patricks did one of these deals; they used
to describe them in their own books as special deals and they did special deal No. 3
and this case is about a transaction which is described in the books and records of
Patrick Partners as special deal No. 3. Special deal No. 3 began in August 1969 and
special deal No. 3 involved an amount of money of $14 million and the basis on
which the transaction was being conducted was the by then familiar basis of a borrow-
ing by Patrick Partners of $14 million from the S.E.C.V. on certain terms and
conditions and at a certain rate of interest and, to use the expression used by the
parties, the on-lending of the identical amount of money at a slightly higher rate of
interest.

His Honour: Lending it to First Leasing?

Mr. Gleeson: Lending it to First Leasing. It is inaccurate but convenient to say
that the term of the loan was four years. I say it is inaccurate because there were
some fairly complicated arrangements between the parties involved as to renewal or
review of the transaction at various intervals during that period of time, but in the
events that happened the loan remained outstanding for four years and the letter of
credit was for the maximum possible term which was four years; therefore, subject
to any views to the contrary that may be put, it is probably convenient as far as we
are concerned to rise above the detail of the arrangement between the parties about
repayment of the loan and treat it as a loan for four years.

His Honour: Was the transaction one which S.E.C.V. knew involved First
Leasing or was it simply a matter of Patricks acting as some kind of principal?

Mr. Gleeson: Whether at the time of the transaction in 1969 S.E.C.V. knew that

‘their money was going on to First Leasing is not entirely clear. One thing that is

abundantly clear is that in the transaction that we are here concerned with,
the August 1973 transaction, the S.E.C.V. and First Leasing knew the stages in the
transaction and indeed it appears that at about the same time First Leasing borrowed
some money direct from S.E.C.V. But there are documents which make it obvious
that First Leasing knew, at least by August 1973, that the source of the funds that it
was getting was the S.E.C. V.
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His Honour: What it would do was it would go to Patricks and say, “I have got
money to lend, so many years, so much interest. We want the security of a local
bank’s backing of the loan”?

Mr. Gleeson: Yes.

His Honour: So it would get a letter of credit signed by the Commercial Bank?

Mr. Gleeson: A letter of credit from the Commercial Bank.

His Honour: Which would say no more than that it would pay if there was
default?

Mr. Gleeson: In effect, that is right. It would pay if there was default by Patrick
& Co.

His Honour: And the loan to the S.E.C.V. was made by Patricks?

Mr. Gleeson: The loan to First Leasing was expressed to be made by Patricks.

His Honour: And the borrowing by Patricks from S.E.C.V.?

Mr. Gleeson: Yes, your Honour. The position is not entirely clear as to earlier
time but certainly by 1973 in a situation where First Leasing well knew that the
source of the funds was S.E.C.V., they just did not mind Patricks being involved or
Patricks taking out a profit or commission.

His Honour: And the S.E.C.V. can look to Patricks as principal?

Mr. Gleeson: Yes.

His Honour: To repay?

Mr. Gleeson: That is what they did.

His Honour: And in default of them to the bank?

Mr. Gleeson: The S.E.C.V. have taken various stances on that. They wrote a
letter to Patricks which is in evidence in this case because they sent a copy to the
bank when in the middle of last year Patricks’ financial difficulties became known,
in effect asserting I think that Patricks were a mere agent in the transaction; and your
Honour will remember that a gentleman from the S.E.C.V. turned up when this
matter originally commenced, wanting to argue or stating that he wanted to argue that
the contract he had was between himself and First Leasing. He has been rendered
content in the meantime by the payment by the bank on its letter of credit.

As I say First Leasing in fact through another broker, J. B. Were & Sons, in
which transaction I think the broker was manifestly acting merely as an agent, made
a large borrowing from S.E.C.V. in August 1973 on its own account, and the docu-
ments produced on discovery by First Leasing make it obvious that well before August
1973 First Leasing knew that the source of these funds and the source of the $1%
million was the S.E.C.V. .

But, your Honour, in August of 1973 there was this borrowing of $14 million
for four years and an on-lending. The loan fell due in August of 1973 and it was in
fact repaid. Indeed the explanation may be that there was some delay about getting
the extension of the letter of credit from First National Bank of Boston. But the
position that existed in August 1973 when that four years was up was that after some
hesitation S.E.C.V. and Patricks and First Leasing negotiated from their different
points of view what is sometimes called a roll-over of that loan, again on the basis that
the S.E.C.V. was to be secured by the C.B.C. Bank’s letter of credit and that the
bank’s security was to be a back-to-back letter of credit issued by the First National
Bank of Boston.

But apparently because there was some delay in making the precise arrangements
with the First National Bank of Boston or for whatever reason—I do not think it
matters—the loan actually had to be repaid and indeed the bank extended to First
Leasing something very akin to what your Honour has seen in other documents in
another case called Daylight Cover. For a day or two, First Leasing was put in funds
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in an amount of in excess of $1 million by the bank to enable it to repay this loan.
Then the loan having been repaid, as was always intended to happen, it was in effect
renewed so it was always intended to happen (I mean people knew was going to
happen at the time of the repayment) and what the First National Bank of Boston
did on this occasion was the only aspect of the transaction that was different from the
August 1969 arrangements.

There was once again a request or a requisition for the issue of a letter of credit
with this standard form of par. (j) in it sent by Patrick Intermarine to the bank. There
was once again a letter of credit issued by the bank to the S.E.C.V. but the difference
on this occasion was that instead of issuing a fresh letter of credit in favour of Patrick
& Co., the First National Bank of Boston issued a document extending the 1969 letter
of credit. It referred by number to the 1969 letter of credit. It extended the letter of
credit for the contemplated term of the loan which was two years and it changed the
name of the beneficiary of the letter of credit from Patrick & Co. to Patrick Intermarine
Acceptances Limited.

His Honour: You want the letter of credit?

Mr. Gleeson: We want more than that, your Honour. We want a worthwhile
letter of credit and not an illusory letter of credit because what we want to prevent
happening is First Leasing paying Patrick Intermarine Acceptances Limited and
Patrick Intermarine taking the $1.5 million and depositing it with some other bank,
and that is what is threatened will happen.

His Honour: You want to be paid out by the American bank?

Mr. Gleeson: Yes.

- His Honour: To be considered as a secured creditor for the $1.5 million you
paid, is that right?

Mr. Gleeson: Yes, that is right. To use an expression that is apparently some-
times used, we want to activate the letter of credit.

His Honour: What is said against you? Mr. Lockhart says you are not a secured
creditor and he wants the money for the general purposes of Patrick Intermarine?

Mr. Gleeson: That is right.

His Honour: What does Mr. Meagher say about that?

Mr. Gleeson: Mr. Meagher, as I understand it, says that for reasons of commerce
relating to things that happen in the United States, not for any particular legal reasons,
he is most anxious that the First National Bank of Boston’s letter of credit should not
be activated. He just wants First Leasing to pay Patricks or to pay the Court. I do
not think Mr. Meagher minds who First Leasing pays. His principal anxiety is that
the vehicle for payment be not the letter of credit.

Mr. Meagher: That is so, your Honour.

Mr. Gleeson: And the reason why he cares about that is a matter personal to
First National Bank in the sense that it relates to their own business.

His Honour: And First Leasing will do what the bank wants, being half-owned
by them?

Mr. Gleeson: Yes, your Honour.

His Honour: But First Leasing I take it simply does not care who it pays. It is
willing to discharge its liability to whoever it ought to?

Mr. Gleeson: 1 think First Leasing is substantially more than half-owned by the
bank now but that is First Leasing’s attitude.

His Honour: So the main dispute is between you and Mr. Lockhart as to whether
you are entitled to have the benefit of this letter of credit and set off against what you
paid?

Mr. Gleeson: That is so.

10

20

30

40

50



10

20

30

40

50

37

His Honour: He is saying it is simply a matter of it being paid to Patrick Inter-
marine and indeed you would become an unsecured creditor.

Mr. Gleeson: Of course we alternatively say that we have a charge or an assign-
ment of the benefit and that is owing by First Leasing to Patrick Intermarine. Also
we claim as an alternative form of security rights in relation to the fund itself.

Mr. Meagher: If it is convenient to my friend and your Honour to interrupt now,
the attitude of First Leasing is twofold. Firstly it wishes to pay the debt. It does not
particularly care who its creditor is provided it can get an acquittance on payment,
but it does very much want to be in a position to pay on the due date because if it
does after the due date then the letter of credit on the Boston bank can be called.

His Honour: When is the due date?

Mr. Meagher: The due date was 15th August, 1975. That has been extended
until a date which I am not quite certain of.

His Honour: Pursuant to the arrangement that was made here?

Mr. Meagher: Yes. 1 do not know what the current extension date is.

Mr. Gleeson: 14th August, 1976.

Mr. Meagher: It does want to pay whoever your Honour tells us our creditor is
and it does want to do that on or before the due date.

His Honour: And it wants to do that principally for reasons associated with
its parent? '

Mr. Meagher: That is so, yes, and for a subsidiary reason. It does not want to be
known as a defaulter.

His Honour: I do not think anybody would really think it was a defaulter if they
knew what the facts were. ‘ '

Myr. Meagher: But the main reason is the reason your Honour said.

His Honour: The main contest is really between Mr. Gleeson and Mr. Lockhart?

Mr. Meagher: True. If there were any mechanics whereby that contest could be
conducted in such a way that the Boston bank was not called on, I would seek leave
to withdraw.

His Honour: 1 take it some thought has been given to that and no means have
been found?

Mr. Gleeson: Yes, at the interlocutory proceedings that problem was raised too.
The difficulty is that on one view of the matter—it is only one view of the matter but
it has got to be considered a real possibility—this is a case where the legal rights of
the parties may depend upon the actual procedures that are followed in relation to
their carrying out their contract. I suppose it is always unfortunate when a situation
like that arises.

His Honour: You mean First Leasing repay Patrick Intermarine and Patrick
Intermarine get the money?

Mr. Gleeson: Yes, subject to our argument about charge or assignment or trust
or whatever is the proper nature of the right we have. But unless we were prepared
to put all our eggs in that basket, it would be dangerous for us not to pursue our
attempt to force the payment to be made by the activating of that letter of credit.

His Honour: Do you say the steps necessary to activate it have already occurred?

Myr. Gleeson: Yes.

His Honour: Or will only occur if certain further steps are taken?

Mr. Gleeson: They have already occurred subject to the question of whether or
not as a matter of contract between the parties involved First Leasing and Patrick
Intermarine are contractually entitled now in the situation that has arisen in effect
to walk away from the bank and make their own arrangements as between them-
selves; because if they are entitled to do that subject to this argument of charge or
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assignment or some proprietary interest in the fund, they are setting at naught and

rendering illusory and valueless that which the bank was offered as security because
the letter of credit, according to its terms or according to one construction of its
terms, only operates in the event that there is no payment by First Leasing to
Patrick Intermarine Acceptances, and if Patrick Intermarine Acceptances and First
Leasing are now contractually entitled to walk away from the bank and make their
own arrangements as between themselves, the security which the bank was offered
and which no one denies it has is just a worthless piece of paper.

His Honour: Do you make any claim against First Leasing for damages in that
regard?

Mr. Gleeson: We seek to establish a contractual right against First Leasing for
us to prevent them doing that. Because they have not yet done it, no question of
damages has arisen. We are trying to intercept it. Indeed that was the reason for

- the urgency of the interlocutory proceedings.

His Honour: Might not you say if you cannot intercept it, and that is plain so
that it has to be paid in the way they contend for, they are in breach of some con-
tractual relationship with you?

Mr. Gleeson: Yes, we would say that.

His Honour: Are you going to say that in these proceedings?

Mr. Gleeson: We have alleged the relevant contract in these proceedings. We
have alleged they are contractually bound not to do that. I think what I have sought
in these proceedings is a declaration that would be in aid of that but we have not yet
sought damages.

His Honour: Maybe that question ought to be left open?

Mr. Gleeson: Yes.

Mr. Gleeson: Could I hand your Honour a bundle of documents which are
either documents that are annexed to affidavits that are to be filed in the present
proceedings, or documents produced by one or other of the parties on discovery.
My learned friend, Mr. Lockhart, would want me to say to your Honour that in
relation to a number of the documents in this bundle which are, as it were, internal
documents of First Leasing or the First National Bank, he will be objecting to their
tender as against him.

Mr. Lockhart: And communications between either the Boston Bank or First
Leasing and your clients, Mr. Gleeson.

Mr. Gleeson: Those objections will fall to be determined.

Mr. Meagher: 1 will be taking a similar objection to documents that do not
seem to concern us.

My. Lockhart: We have only had a chance to glance at the bundle very briefly
this morning and we may—in fact, I am certain—want to add documentation to it,
assuming much of it goes into evidence, so when your Honour does read it, I ask
your Honour to have in mind it will be supplemented by further material. Your
Honour will see gaps as your Honour reads through it.

My learned friend has completed his opening address, as I understand it. He
is basing his case, as we see it from what he said, upon an assignment of the deed or a
charge over the debt from First Leasing to P.I.LA.L. or he may be seeking some
charge over the letter of credit itself. That, as I understand it from what he said,
is the basis upon which he puts this case. His pleading or statement of claim covers
many matters, traverses wide avenues of the law. They go wider than what he said
in his opening address. I wonder if it could be made clear by him as to whether he
is relying on what he said in the opening address or in the statement of claim.
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Mr. Gleeson: Both, I am relying on every possible cause of action that could be
defined from the statement of claim. If I could direct your Honour’s attention briefly
to some of them before going to the affidavits.

(Bundle of documents referred to handed to his Honour, but not as a tender)

The first of the documents is an interesting document: it actually finds its way
into an affidavit of Mr. Blackett, whose document it is. It is the Genesis of all these
transactions, the telephone call to Mr. Blackett, perhaps I should explain to your
Honour who Mr. Blackett was at the time: he was not the manager of the Sydney
office at the time and therefore, technically, probably he was not the right person for
Mr. Allen to ring, but he had previously been the manager of the Sydney office and
in that capacity Mr. Allen knew him and Mr. Allen dealt with him, so that when
Mr. Allen had this request to make, he got in touch with Mr. Blackett who had had a
promotion.

This document is a memorandum of a conversation that is referred to in Mr.
Blackett’s affidavit. Your Honour will see in that document that the letter of credit
to be issued by the First National Bank of Boston is said to be a letter of credit in our
favour, and your Honour will learn that it was at a later time when it became apparent
that the letter of credit was to be in favour of Patrick & Company that they had
decided that that paragraph (j) would be included in the requisition for the C.B.C.
Bank’s letter of credit. Your Honour will learn that the way par. (j) came about was
that it was, as it were, worked out by some officers in the appropriate department of
the bank and communicated to Patricks, who accepted it, and then ultimately put
before Mr. Blackett, who accepted it as an appropriate way of dealing with the
problem. Your Honour will notice the opening words of the third paragraph of
the memorandum.

His Honour: 1t does suggest there was some.

Mr. Gleeson: Yes, your Honour. The next document in the bundle is the First
National Bank’s letter of credit for the $500,000 loan that I told your Honour about,
and this is a form of document that was repeated in later documents, and your Honour
will see that it is an irrevocable letter of credit in favour of Patrick & Co. available
by drafts drawn on the Commercial Banking Company of Sydney Limited for the
amount in question; and your Honour will see that as a condition of drawing on
the letter of credit, paragraph numbered 3 says that “drafts must be accompanied
by a statement that the amount in question was not paid when due and has not since
been repaid”. So the draft requires, for its operation, evidence that the amount due
from First Leasing to Patrick & Company was not paid.

There is further correspondence, and if your Honour goes to the document of
8th April 1969, your Honour sees the origin of this par. (j) which is a term of the
requisition from Patricks to the bank for the issue by the bank of the letter of credit
and it says, “We undertake that in the event of drawings being made under this
credit, we will immediately lodge with the bank a draft and accompanying docu-
ments in terms of First National Bank of Boston’s letter of credit.”

His Honour: The last line of my (j) is not copied.

(Original of (j) tendered)

Mr. Meagher: We object to it in so far as it is tendered against us.

His Honour: 1 think I will have to deal with these objections at the end. I think
I had better say now these documents are received subject to any objections that
either you or Mr. Lockhart may eventually wish to argue in relation to them. If that
looks likely to get you into trouble on a matter of proof, Mr. Gleeson, you can tell
me and I will have to decide the point.
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(Tender of requisition admitted subject to Mr. Meagher’s objection and marked
Ex. A.)

Mr. Meagher: May 1 take it from your Honour’s ruling that so far as I am
concerned there is no need for me to take similar objections when further documents
are tendered.

His Honour: I would like to say that but I think perhaps we had better not be-
cause I do not want to put Mr. Gleeson in a position where he needs a link where
receive something subject to objection and I find I should not have, and he is without
some evidence.

Mr. Gleeson: In going through this file, your Honour, you will see the actual
letter of credit that the bank issued is dated 9th April 1969 and it authorises the
State Electricity Commission of Victoria to draw on Patrick & Company at sight for
any sum not exceeding $500,000 purporting to cover unpaid principal amount of loan
made to Patrick & Company, and the draft must be accompanied by a statement of
the S.E.C.V. certifying that the draft amount represents the unpaid principal amount
of a loan made by the Commission to Patrick & Company, and that payment has
been demanded and not received. That was the document that issued pursuant to the
requisition that is Ex. A.

His Honour: The substantial difference between this type of credit and the one
that is more familiar is that the bank would be expected to be called on to pay in the
import/export situation.

Myr. Gleeson: Exactly.

His Honour: The problem that Mr. Meagher foreshadows would not arise. You
pay against the document.

Mr. Gleeson: Yes, your Honour.

His Honour: But here you pay against this condition.

(Bank’s copy of letter of credit dated 9th April 1969 tendered)

His Honour: What is the distinction between the two letters of credits in this
1regard Mr. Gleeson? What was the condition, if any, on the First National Bank’s
etter.

Mr. Meagher: 1 make the same objection to that.

(Tender marked Ex. B)
. Mr. Gleeson: When your Honour ujtimately sees the forms of letter of credit
issued by the First National Bank of Boston in relation to the relevant transaction,
your Honour will find it, for example, in this bundle against the date 14th August

1969. I could answer the question more easily by tendering the original of the letter
of credit the subject of this action which comes from the possession of the bank.

His Honour: When you say the bank, you mean—?

Myr. Gleeson: The C.B.C. bank.

(Original of letter of credit tendered without objection and marked Ex. C)

Mr. Gleeson: Your Honour will see from that document that the letter of credit
is opened in favour of Patrick & Company by drafts drawn on the Commercial Bank-
ing Co. of Sydney Limited for $1,500,000 and the drafts must be accompanied by a
statement signed by an authorised officer certifying that the amount in question was
not paid when due and has not since been repaid to or collected by Patrick
& Company.

Mr. Meagher: And the last words of the next paragraph are important too.

Mr. Gleeson: “The promissory note or other evidence of the indebtedness in
respect of such loan”. It, in other words, envisages a drawing under the letter of
credit in the event of non-payment of the loan by First Leasing.

Q. Where does that appear?
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Myr. Gleeson: Only from the words that we have just referred to, your Honour
—that the loan has not been paid and that—

His Honour: So it is default by First Leasing that is contemplated?

Myr. Meagher: Yes.

Mpr. Gleeson: Contemplated by this document, although what is contemplated
by the requisition to the bank for the issue of the letter of credit is default by Patrick
& Company.

His Honour: That is what I was looking for.

Mr. Gleeson: Par. (j), but in relation to the requisition for the letter of credit,
par. (j) says, “We undertake that in the event of drawings being made under the
letter of credit...”. Now, there is only one way there could be a drawing under the
letter of credit set up by the C.B.C. bank and that is default by Patricks.

His Honour: Yes, but is it right to say that the Commercial Bank is looking at
default by Patricks and the First National Bank of Boston was looking to default by
First Leasing.

Mr. Gleeson: 1 think that is generally correct, yes, your Honour; but it is also
right to say that what the C.B.C. Bank was given as security for the issue of its own
letter of credit and as being a back-to-back arrangement was the letter of credit from
the First National Bank of Boston, and if your Honour turns to the August—

His Honour: Might it not be said by Mr. Meagher that he is not liable because
First Leasing has not defaulted?

Mr. Gleeson: Yes, he will say that, your Honour, but we will be submitting that
it is plain that in August 1973, when we come to the relevant document First Leasing
knew and First National Bank of Boston knew that the First National Bank of
Boston letter of credit was being used as a back-to-back letter of credit to be put
together with the bank’s letter of credit, and indeed, I mentioned in opening, your
Honour, this was the way the affiliate of the American bank was able to have access
to the Australian money market, this offering of First National Bank of Boston’s
letter of credit as back-to-back arrangements with the local bank’s letter of credit was
an important part of the way in which commercially the local affiliate of the First
National Bank of Boston was enabled to have access to the sort of moneys that were
available to be lent by institutions like the State Electricity Commission of Victoria.

In relation to the knowledge of the parties, your Honour, if your Honour goes
through this bundle, for example, to a document which was—

His Honour: 1 am sorry to interrupt you, but bearing in mind what we have just
said about the condition of the American bank’s letter of credit being payment by
First Leasing, and bearing in mind the relationship between those two companies,
why couldn’t First Leasing simply go on extending the period of the letter of credit
so that it was never—the bank was never to be contemplated?

Mr. Gleeson: Only because—

His Honour: 1 am only thinking aloud. Don’t answer it now if you don’t want
to. Maybe I need some more facts.

Mpr. Gleeson: My reaction to that would be, only because one would have to
appoint the parties in some way to the transaction in respect of which this letter of
credit was issued, and it would be just as wrong for them to do what your Honour
has suggested as it would be, so we would suggest, for them, in the events that it
now occurred, to walk away from the transaction.

His Honour: That is what you meant when you used that expression earlier?

Mr. Gleeson: Yes, your Honour. If your Honour goes to a document of 7th
March, 1973, that was produced on discovery by First Leasing and First National
Bank of Boston—they made a joint discovery—the initials F.I.LR. no doubt stands
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for Mr. Reinehr, Mr. Frank Reinehr, there is no dispute about that. And it is perfectly
obvious from this document that First Leasing and First National Bank of Boston
knew that the S.E.C. of Victoria was the source of the $1.5 million that had been
loaned for 4 years in 1973; indeed, there is an interesting description of the role of
Patrick Partners when it says the loan is on F.L.A.’s book, because Patrick Partners
then, your Honour, when one comes to the August 1973 arrangements, which are the
ones that are critical in the present case, if your Honour goes to a document produced
on discovery by Patrick Partners, dated 15th August 1973, with some handwriting
and the words “David Nicholl” in the corner—that is one of the documents that
came into existence at the time of the repayment of the loan which I mentioned to your
Honour was repaid and then renewed. Document D 30 I was looking at.

His Honour: 15th August?

Mr. Gleeson: Yes, 15th August.

His Honour: Could you tell me what the opening words are?

Mr. Gleeson: “We refer you to the terms and conditions of the loan”—a letter
from Patrick Partners to the Secretary of the State Electricity Commission.

His Honour: 1 think that is D23.

Mpr. Gleeson: It says, “We refer to the terms and conditions of the loan of $1.5
million from you to Patricks”, and it finishes up, “The irrevocable letter of credit you
are holding as security”. D.30 is the same as the D23; the only significance of D30 is
it has more material on it, but I don’t know at the moment what that material is. I am
afraid there is a little interruption in the chronological sequence, but if your Honour
goes to a document of 14th August, which is after a couple of documents of 15th
August, your Honour sees the actual requisition that is relevant to the present case.

His Honour: Is that the 16th August?

Mr. Gleeson: No, your Honour, it is 14th August, 1973.

(Requisition for local documentary credit No. L.D.973 dated 15th August 1969,
tendered: objected to by Mr. Meagher: marked Ex. D.)

(Local documentary credit requisition dated 14th August 1973 that led to the issue
of credit No. L.D.1436, which is the relevant one in the present case, tendered:
objected to by Mr. Meagher on the same basis: marked Ex. E)

Mr. Lockhart: 1 object to that in relation to the liquidator Mr. Hosking, simply

His Honour: Assuming he stays a party?

Mr. Lockhart: Assuming he stays a party.

His Honour: We can note that you would object to any evidence against him.

Mr. Lockhart: Any evidence at all against him.

(Irrevocable letter of credit L.D.973 dated 16th August, 1969, tendered: same
objection by Mr. Meagher: marked Ex. F)

His Honour: Would it be possible for a situation to arise, Mr. Gleeson, where it
was right for Mr. Meagher’s client, First Leasing, to pay Mr. Lockhart’s client, but
nevertheless right also for you to, in the same way, claim that the First National
Bank ought to pay you?

Mr. Gleeson: Yes, particularly, of course, and this is one of the things that is no

doubt leading my learned friend Mr. Meagher to seek some assurance by way of
acquittance, should he pay Mr. Lockhart’s client.
Myr. Meagher: Or anybody else.

Mr. Gleeson: Or anybody else, particularly if the State Electricity Commission
of Victoria were right when they were asserting that Mr. Lockhart’s client was a mere
agent or mere intermediary, then anyone who paid Mr. Lockhart’s client would do
so at his own risk, but it may also be a possible result of the contractual arrangements
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between the parties that the C.B.C. Bank is entitled to say to the First National Bank
of Boston “You are liable to pay us under this letter of credit, the relevant events
having happened, and nothing that is done between First Leasing and Patrick Inter-
marine Acceptance can defeat that right.”

His Honour: 1 suppose in another situyation Mr. Meagher might have, as I think
he foreshadowed a little while ago, claimed to be entitled to payment by the bank
because he had to pay.

Mr. Gleeson: Yes, your Honour. ,

His Honour: That was the basis upon which I entered into the arrangement. If
I were called upon I could look to the First National Bank—

Mpr. Gleeson: To put it another way, as par. (j) of the requisition to the docu-
mentary letter of credit, we entered into this transaction on the basis that if there was
a drawing on our letter of credit there would be a drawing on the First National Bank
of Boston’s letter of credit; otherwise the promise that Patricks gave us was illusiory.
(Copy of plaintiff’s irrevocable letter of credit dated 16th August, 1973 No. L.D.1436

tendered: same objection by Mr. Meagher: marked Ex. G)
(Copy of notice of extension of letter of credit from the First National Bank of Boston
dated 15th August 1973 tendered, without objection, and marked Ex. H.)
0 5Mr. Gleeson: 1 will read the affidavit of Norman Harley Blackett of 8th August,
1975.

Mr. Meagher: To save my learned friend the nuisance of objecting to everything
piecemeal, we would object to the whole of this affidavit as against our client.

His Honour: 1 will admit it subject to that objection, but Mr. Gleeson, if there
is any problem of proof as distinct from substance, it is up to you to separate it out so
that I can deal with it.

Mr. Lockhart: 1 object to par. 4, to the words “pursuant to my agreement with
Mr. Allen”, and similarly in par. 6.

His Honour: 1 will come to that.

(Affidavit read: objection by Mr. Lockhart in par. 4 as mentioned: not pressed)

His Honour: It can be noted that the words in par. 4 of the affidavit “pursuant
to my agreement with Mr. Allen” are objected to and I reject them.

(Same objection in par. 6 by Mr. Lockhart as noted)
Al His Honour: Again I reject the words “pursuant to my agreement with Mr.
en”.
NORMAN HARLEY BLACKETT
Sworn andexamined:

Mr. Gleeson: Q. Mr. Blackett, in your affidavit you referred to a conversation
%mt you had with Mr. Tim Allen on 19th March, 1969. Do you recollect that? A.

es.

Q. Will you look at the document that I show you. Is that document a note that
you made of the conversation or at about the time it happened? 4. Yes.

Q. There is some typing on that document and also some handwriting? 4. Yes.

Q. Whose is the handwriting? A. The handwriting is mostly mine.

Q. Are there initials under the typing? 4. Yes.

Q. Whose initials are they? A. Those are my initials.

0. Which of the handwriting is not yours? A. In the column “Yes” and noted
“J.C.W.”; otherwise it was all my handwriting or typing.

Q. Who is “J.C.W.” 4. Mr. Watson who was then manager of our international
department.

(Notes made by witness tendered; objected to by Mr. Meagher: subject to Mr.
Meagher’s objection, marked Ex. J)
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In the S?I;Eeme Q. Par. 5 of your affidavit, you gave evidence of a telephone call that
ngld&owmee? you received from Mr. Allen on 8th May 1969? 4. Yes.
Common Law Q. Will you look at the document I show you. Is that a note that you made of
Division b . . . ey 9
Commercial the conversation at the time and does it bear your initials? 4. Yes.
List (Second note made by witness tendered; same objection by Mr. Meagher; marked
Ex. K)
No. 9

: Q. Do you recollect whether at any stage, in one or other of these conversations
Transcrbiol  with Mr. Allen, he said anything to you about the requirements of the State
Electricity Commission of Victoria in relation to letters of credit? A. Yes.

Q. When did he say that to you? 4. At the telephone conversation on the 19th
March, 1963 (sic).

Q. Can you tell us what he said to you about that? 4. He said that—at that time
your Honour, he had not mentioned or identified the parties concerned. He said that
the lending company required a clean letter of credit from the bank as security for a
loan which it was to make in this transaction.

Q. Did he say anything to you about local banks and overseas banks? 4. Yes,
he informed me that, or said that if our bank would issue a local letter of credit in
favour of the lending body, that our security would be a letter of credit from the
First National Bank of Boston.

Q. In par. 4 of your affidavit you, having previously given an account of your
conversation with Mr. Allen, said the bank issued a letter of credit in favour of the
State Electricity Commission of Victoria in the sum of $500,000 (shown Ex. A).
(Letter dated 8th April, 1969 from the Bank to Patrick & Co. called for: produced:
tendered together with memo for the telegraphic department dated 9th April 1969,
a copy of a telex to Melbourne office of the bank dated 9th April 1969 and a copy
of a letter dated 9th April 1969 from the plaintiff to Patrick & Company tendered:

objected to by Mr. Meagher: subject to objection marked Ex. L.)

Mr. Gleeson: Part of that bundle of documents is a memo for the telegraphic
department dated 9th April 1969; that is an internal bank memorandum.

Mr. Lockhart: 1 object to the 9th April 1969 memo as being an internal docu-
ment, and the telex.

His Honour: 1t is not signed by this witness?

Mr. Lockhart: No. And the telex of the 9th April.

His Honour: What do you say about those documents, Mr. Gleeson?

Mr. Gleeson: There is in evidence the requisition from Patrick & Co., Ex. A,
for the issue of a letter of credit, and we would submit that it is open to the bank to
prove in evidence what it did in satisfaction of an answer to that request.

His Honour: But surely only on an objective basis. I think I should reject those
two documents, with the result that Ex. L will simply be two letters from the Com-
mercial Banking Co. of Sydney to Patrick & Company dated 8th and 9th April
1969, respectively.

Mr. Gleeson: Q. Mr. Blackett, you recollect that you gave evidence of a con-
versation you had with Mr. Allen on 19th March 1969, and then you said in your
affidavit that the bank issued a letter of credit? 4. Yes.

Q. You have in front of you the document which is the requisition? A. Yes.

Q. For the issue of the letter of credit. There is some handwriting in the margin
of that document. Whose handwriting is that? 4. To the best of my knowledge it is
Mr. Gillespie’s.

Q. Who is Mr. Gillespie? 4. Mr. Gillespie was an officer in the overseas depart-
ment of the bank at that time.

Q. In relation to the issue of the letter of credit, did you have some discussions
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with people in the overseas department of the bank about the form of the First
National Bank’s letter of credit? 4. Yes.

Q. Subsequent to those discussions was something done about the form of the
requisition for the letter of credit that was to be 51gned by Patrick & Company?
A. Yes.

Q. Can you tell his Honour how it came about in terms of the events that
actually happened that par. (j) which is in the document in front of you is in the
document? (objected to by Mr. Lockhart and Mr. Meagher.)

His Honour: Mr. Lockhart, why do you object?

Mr. Lockhart: 1 object because, by being asked how it came about, he may be
giving an answer relating material quite beyond his own knowledge.

Mr. Gleeson: Q. 1 only want to ask you what role you played in the matter?

Mr. Meagher: 1 object on a different basis from Mr. Lockhart, it has got nothing
to do with my client.

His Honour: The general basis?

Myr. Meagher: Yes.

His Honour: That will be noted.

Mr. Gleeson: Q. Did you yourself see the form of requisition for letter of credit
that was signed by Patrick & Company? 4. Yes.

Q. Did you yourself see the form of letter of credit that was actually issued by
the First National Bank of Boston? A. I believe I did, Mr. Gleeson, but I can’t say
definitely.

Q. In whose favour was the First National Bank of Boston’s letter of credit?
A. In favour of Patrick & Company.

Q. You gave evidence of a conversation that you had with Mr. Allen about the
letter of credit being issued in your favour, in favour of the bank? A. Yes.

Q. When you ascertained that the First National Bank of Boston’s letter of credit
was in favour of Patrick & Company what did you do?

Mr. Meagher: 1 object to this. It will certainly slow up proceedings if I object
to every single sentence.

His Honour: Yes, I think we can stop. I am concerned that Mr. Gleeson will
land himself in some evidentiary problem. I think we can note that Mr. Meagher
objects to evidence of this kind as against his client.

Witness: To the best of my knowledge the matter was referred to me by our—
either our international or overseas department, and in view of the fact that the First
National Bank of Boston was in favour of Patrick & Company we decided that it was
necessary for the requisition, for the local letter of credit to be established in favour
of the lending company, which would be signed by Patrick & Company to be suitably
worded to tie in the—

Myr. Lockhart: 1 object to this, your Honour—*“We decided that”.

Mr. Gleeson: Q. Are you talking about a decision you took? A. Yes.

Mr. Lockhart: 1 object to it unless it is something he wrote.

His Honour: It is not a question of what he decided but a question of what he
did or said.

Mr. Gleeson: Q. You have told us I think that it came to your notice that the
First National Bank letter was in favour of Patrick & Company? 4. Yes.

Q. What did you do about that? A. I asked the—either the international depart-
ment or the overseas department to see what could be done about the matter.

Q. Did they report back to you that something had been done about the matter?
A. Yes.

His Honour: 1 don’t think he should tell us what.
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Mr. Gleeson: Q. They reported back to you? A. Yes.

Q. Subsequently did the requisition from Patrick Partners (sic) issue in the form
of the document in front of you? 4. Yes.

His Honour: Q. Where was, for instance, the Bank’s letter of credit kept—by
the bank, by your bank? 4. Your Honour, I can’t answer that, at that time.

Mr. Gleeson: Q. Were the bank’s solicitors consulted about the form of that
requisition? 4. Not to my knowledge.

(Following documents produced on discovery by First defendants called for:
copy letter dated 9th April 1969 from Patrick & Co. to First Leasing, copy
letter dated 9th April 1969 from Patrick & Company to the S.E.C.V., a re-
ceipt on Patrick & Co. letter head apparently signed for First Leasing dated
9th April 1969, letter from the bank to Patrick & Co. dated 9th April 1969,
copy letter from Patrick & Co. to the bank dated 9th April 1969 and a
document headed “Terms and conditions, special deal No. 1”: produced:

tendered)

Mr. Lockhart: 1 object to one of them.

Mr. Meagher: 1 object to all but two. I do not object to the letter of 9th April
1969 from Patricks to First Leasing or to the receipt of 9th Aprll 1969 signed by
somebody on behalf of First Leasing.

Myr. Lockhart: 1 object to the one marked for discovery purposes. B.10, it is white
foolscap size, on the basis it has not, at least as yet, been identified.

Mr. Gleeson: 1 would ask my learned friend to identify it then. If it was not
identified it was because it was not in the affidavit of discovery.

Mr. Lockhart: 1 am told it was discovered and is identified in the document for
discovery. I am just checking as to how it was. It is described apparently as a bundle,
and the bundles were simply dealt with in that way. I object to it; it was a document
produced by us on discovery but has not been identified.

His Honour: But you are obliged to identify it.

Mr. Lockhart: In due course it will be going in in any event, but I would want
your Honour to know what it is from the person in question before it goes into
evidence. It makes no sense to your Honour if your Honour sees it now.

His Honour: Why can’t I let Mr. Gleeson administer an interrogatory on the floor
of the court and ask you what it is.

Mr. Lockhart: He would not have to do that. I object, your Honour, on the basis
it is simply an internal note of one of the members of Patrick & Company, as they
then were, clearly related to the loan of $500,000 that was arranged in April 1969,
but that does not make it admissible; it is simply a note within Patrick Partners.

His Honour: 1 will have a look at it. .

Mr. Lockhart: 1t is not very significant, frankly, but it is simply not admissible,
I would submit to any issue in this case, being an internal note.

His Honour: 1 propose to admit all documents. Those not excluded by Mr.
Meagher, subject to his general objection. They will be Ex. M.

CROSS-EXAMINATION

Mr. Lockhart: Q. You have Ex. A in front of you, and you have given evidence
as to that marginal note? 4. Yes.

Q. In Mr. Gillespie’s handwriting? 4. Yes, I believe so, yes

Q. Is Mr. Gillespie a gentleman who, in Apr1l 1969, was in the accounts depart-
ment of the bank? 4. No, in the overseas department.

Q. Overseas department? 4. Yes.

Q. Your note reads, doesn’t it, “accounts have added item (j)” 4. “Accountees”
I think it is.
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Q. Accountees—ees. Was there a ddpartment in the bank in 1969 called
Accountees department? A. No.

Q. What does the word “accountees” mean? A. Well, I must confess it is the
first time I saw the word itself, but obviously, 1 think in the context of this, it is
Patrick & Company; that is only a deduction.

Q. Item (j) is added at the bottom of the document; Ex. A was a form of words,
I think you have said, that was suggested by the bank to Patrick & Company. Isn’t
that right? 4. I didn’t say “suggested” Mr. Lockhart.

Q. It was the bank’s wording, Item—A. It was agreed to. Whether it was agreed
—whether it was suggested—done by the bank or Patrick & Company because I
believe that at that time there were some discussions with Patrick & Company so—

Q. Anyhow, you don’t know, is that right, who the accountees are, but you

think it might have been Patrick & Company? A. Well, only from deduction, yes.

Q. Just let us be clear about what the note says; it is not easy to decipher. Is it
“Accountees have added item (j)” as it is not easy to match with First National Bank
of Boston”, followed by the words “Boston account”? A. Boston, yes.

Q. What is the next symbol? 4. Letter of credit.

Q.L/C? A. That’s right.

0.S10971,isit? 4. Yes.

Q. What is the next word? 4. Owing to—

Q. —different— 4. —documentation.

Q. Documentation? 4. That’s correct, yes. :

Q. That form of words which is in Ex. (j) is a form of words that has been
carried across to all subsequent requisitions of Patrick & Company and P.I.A.L. where
they have requisitioned your bank for a letter of credit, save for the identification
of the particular numbering in the letter of credit, is that right? 4. I understand that
is the position.

His Honour: 1 do not think he had anything to do with 1973.

Witness: That is correct, your Honour.

Mr. Lockhart: Q. When did you cease to have anything to do with Patrick &
Company’s dealings with the bank in relation to letters of credit? 4. I could not
answer that, Mr. Lockhart.

Q. Can you tell us the year? A. Well, my difficulty, your Honour, is that Mr.
Allen could quite easily have rung me on the phone, telephoned me in connection
with a letter of credit matter, and it could have been 1969, it could have been 1971,
it could have been other times. I would not like to be pin pointed and this is—

Q. This is the final word you had with Mr. Allen regarding letters of credit issued
by the bank?

His Honour: Q. When did you retire? 4. 1972, your Honour.

Q.19727 4. —2, yes.

Mpr. Lockhart: Q. When in 19727 A. 14th April 1972.

Q. You gave evidence this morning, in answer to a question of Mr. Gleeson’s
about a conversation with Mr. Allen on 19th March 1969, do you recall that? A. Yes.

Q. You said this this morning, that Mr. Allen said to you that “Our security
would be a letter of credit from the First National Bank of Boston”? 4. Yes.

Q. Is that, as you best recall it, the words that he used, or words to that effect?
A. Words to that effect.

Q. You are, I gather, as a banker, experienced in relation to matters concerning
letters of credit? 4. No, I don’t profess to be, Mr. Lockhart.

v Q. When the expression “letter of credit in favour of the bank” is used— A.
es.
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Q. —you take that to mean, don’t you, a letter of credit issued by a banker,
other than yourself, where your bank is named as beneficiary? 4. Yes.

Q. Have you any knowledge of occasions when brokers in the world of finance
in Sydney have acted as a mere intermediary in the sense of an agent only where
they have brought together the lender and brought together the borrower, but them-
selves play no role as principal? A. Yes, I have, but this is only hearsay only.

Q. You have had some knowledge of it but only through hearsay? 4. Yes.

Q. Have you had any experience yourself where your bank is concerned of a
letter of credit to a lending body and in turn your bank received the letter of credit
from another bank in favour of your bank, so that the lending body lends direct to
the borrower, not being a broker, the lending body taking as his security your bank’s
letter of credit and you taking as your security a letter of credit from the borrower’s
bank in your favour? A. I have had no personal knowledge of that.

Q. But you know of that occurring, ‘do you? 4. No, I can’t say that I do.

Q. You just don’t know? A. Just don’t know.

(Luncheon adjournment)

His Honour: Q. You are bound by the oath you took before lunch. Do you
understand? A. Yes, sir.

Mr. Lockhart: Q. (Approached) I show you a document. Is it in Mr. Gillespie’s
handwriting? 4. I am not an expert but I would agree it is his in my opinion. I don’t
know.

Q. You think it is Mr. Gillespie’s? A. In my opinion it is his but I am not sure.

Q. Well, you have seen his handwriting before, haven’t you? 4. I have seen it on
this requisition this afternoon. I haven’t seen his handwriting for 5 or 6 years I would
imagine.

(Agreed that the pencil handwriting is Mr. Gillespie’s on Ex. 1)
(Local documentary credit requisition tendered against the plaintiff only and admitted
asEx. 1)

Q. You told his Honour before the luncheon adjournment, as I recall it, that
the letter of credit that came back from the Boston Bank No. S10971 dated 28th
March, 1969 was referred to the Overseas Department, is that right? 4. It came back
—did you use that term?

Q. You tell me now. It came into your possession, did it? 4. It came to us. It did
not come back to us. We only received it once, yes.

Q. Did the letter of credit from the Boston bank No. S10971 come into your

.possession? A. Into the bank’s possession?

Q. Your own physical possession? 4. No, not that I recall.

Q. At any rate, you referred a question to the Overseas Department? 4. Yes.

Q. What was the question you referred? 4. To the best of my recollection—can
I give an explanation, your Honour, just here?

Q. Look, can you answer it as to what the question was referred to then or not?
If not, I will not press you to answer it? A. It was referred to me in the nature that
they received the credit and they referred the matter to me in the first place and we
discussed it.

Q. The Overseas Department referred the matter to you and you referred it back
to them, did you? 4. We discussed it. It was the Overseas and the International
Departments.

Q. Is that the same Department? 4. No, they are separate departments.

Q. Did you have any discussions referable to the letter of credit that was
established by your bank in favour of the Electricity Commission of Victoria in
April 1969? You know the one I am referring to, do you? 4. Yes.
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Q0. With anyone from Patrick & Company other than Mr. Allen. A. None to
my knowledge and I don’t know that I discussed it with Mr. Allen so far as that
letter of credit was concerned.

Q. You could have had a discussion but you do not recall having one, is that
right? A. I can’t recall one.

Q. Would you look at Ex. K. That is your note of the conversation with Mr.
Allen on 8th May, 1969, is it? 4. Yes.

Q. Do you see in the second paragraph you have recorded this: “He was
advised also that we would need to see the terms of the backing credit from the
First National Bank of Boston before we would issue our own credit and Mr. Allen
agreed that this would be the position.” 4. Yes.

Q. May I take it that to the best of your recollection the words that you used
were “backing credit from the First National Bank of Boston”? A4. Yes, I would
say this would be correct.

Q. You would have regarded it as understood, what was said by he to you and by
you to him? A4. Yes.

Q. First leasing Australia Limited was a customer of your bank, was it not? 4.
Yes.

Q. Do you know when it first opened its account? 4. No, I have no knowledge of
that.

Q. Was it a customer, as you recall it, throughout the whole of your term

as Assistant General Manager of the bank? 4. No, I couldn’t say.
) Q. It is correct, isn’t it, to say that the charges for the bank’s establishing the
letter of credit in favour of the Electricity Commission of Victoria, that is Letter
of Credit LD 920 dated 9th April, 1969, the one I have been talking about? 4. The
date again would you mind?

Q. 9th April, 1969? A. Thank you.

Q. Those charges were debited by the bank to Patrick & Co, were they not? A.
I haven’t any evidence that they have but I assume. This would be usual practice.

Q. And the Commission charged was $2,500 per annum, was it not? 4. No,
it was one quarter of one per cent per annum. That was the first credit. The second
credit was 2,500.

Q. (Approached) I show you copy of a part of Ex. L and you see the reference,
do you, to the letter of 9th April, 1969 from the bank to Patrick & Co, the reference
to debiting their account 75 cents for the cost of a telegraphic advice? A. Yes.

Q. And $1,250 being “our commission charge”? 4. Yes.

Q. Is that the quarter of one per cent? A. That would be the amount that we
agreed on.

Q. And that would be the charge for your establishing the letter of credit in
favour of the State Electricity Commission of Victoria? 4. That would be correct.

Q. Is it also correct to say that in relation to the letter of credit that
was established by your bank in favour of the State Electricity Commission of
Victoria a little later in 1969, namely, 16th May, 1969, by Letter of Credit 936—
do you know the one I am referring to? 4. I haven’t seen that one but I understand
that is correct.

Q. Do you mean you understand that whenever your bank established a letter of
credit in favour of the Electricity Commission of Victoria that where Patrick & Co.
were involved it was their account that would be debited with the commission charges
of the bank? A. That would be my understanding, yes.

Q. And the percentage of a quarter of one per cent is a percentage per annum,
is it not? A. No, that is upon negotiations. That could happen on only one occasion.
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I am sorry, the quarter per cent or the 15 per cent?

Q. The quarter of one per cent? 4. No, that was a per annum basis, yes.

Q. During the life of the letter of credit? 4. That’s correct.

Q. What other costs were there, if any, that were charged to Patrick & Co by
the bank for establishing letters of credit in favour of the Electricity Commission?
A. 1 assume there would be telegram costs. Those would be the main costs in this
particular case plus the Commission charges, the establishment fee.

RE-EXAMINATION

Mr. Gleeson: Q. (By leave) When Mr. Allen telephoned you in March 1969 1
think at that time you were not actually the Manager of the Sydney office of the
bank? A. That is correct.

Q. But you had been the manager of the Sydney office of the bank? 4. Yes.

Q. And you had known Mr. Allen in that capacity? A. Yes

Q. He then for some reason rang you instead of ringing the manager? 4. Yes.

Q. And you were content to deal with him on that basis? 4. Yes.

FURTHER CROSS-EXAMINATION

Myr. Lockhart: Q. You said before the luncheon adjournment that so far as you
can recall the bank did not consult its solicitors? 4. Yes.

Q. Over the matters relating to that note J to the form of requisition for the
establishment of a letter of credit? A. Yes.

Q. May I take it that not only were your bank’s solicitors not consulted but, so
far as you know, advice was not sought from any legal department that you have in
the bank on that matter? 4. That would be correct.

(Witness retired & excused )
ROBERT DENNIS WHITHAM
Sworn and examined

Mr. Gleeson: Q. Is your full name Robert Dennis Whitham? 4. Yes.

Q. Do you live at 3 Glencester Court, Bulleen in Victoria? 4. Yes.

Q. You were employed by the defendant First Leasing & Finance Ltd from
May 1973 until December 1974 I think? A4. Yes.

Q. What was your position with that company? 4. I was Administration and
Funding Director.

Q. During your time with the company I think thtat the shares in First Leasing
were owned as to 50 per cent by the First National Bank of Boston and as to 50 per
cent by interests connected with the Reinehr family? 4. Yes.

Q. Who was the man principally in charge of the business of First Leasing?
A. Mr. Frank Reinehr.

Q. Did First Leasing occupy in Melbourne a group of offices that provided
accommodation not only for it but for the First National Bank of Boston and other
subsidiary or related companies of the bank? A4. Yes, it did.

Q. Did the Sydney firm of stockbrokers of Patrick Partners have an office in
Melbourne at that time? A. Yes.

Q. Did Patrick Intermarine also have an office at their offices? 4. I assume so.

Q. Did you from time to time in your capacity with First Leasing communicate
with persons from Patrick Partners and Patrick Intermarine? 4. Yes.

Q. Who was the person in charge of the Melbourne office of Patrick Partners?
A. Roy Course.

Q. May we take it that your dealings with Patrick Partners on behalf of First
Leasing and Patrick Intermarine were usually over the telephone? A. Yes.

Q. And who would you normally speak to? 4. Owen Grogan.

Q. What was the main business of First Leasing in the time you were with it?

10

20

30

40

50



10

20

30

40

50

51

A. Financial Leasing. i )

Q. Do you mean by that leasing of equipment and motor vehicles and the like?
A. Yes.

Q. And the role of a financier? 4. Yes.

Q. I think you have told us that you were the Administration and Funding
Director of First Leasing while you were there. What was the source from which
First Leasing used to obtain its funds for the purpose of its business? 4. Two sources.
One principal, the other subsidiary. The main source of money came through money
market and broking circles. Occasionally there was a flow of money from clients.

Q. In relation to the latter comment that you make, do you mean that from
time to time big clients of First Leasing if they had spare money available them-
selves might put it on deposit with First Leasing? 4. Yes, I mean that.

Q. You made a remark about the money market. Could you just explain to his
Honour what you mean by the money market, what it was and how it operated? 4.
Well, the money market—I'm trying to think of the right word—corners comes to
my mind but I don’t know if it is the right word. The money market dealers have
access to sources of funds. Having established that funds are available, they then seek
to place those funds on behalf of the lender and take a commission out of the middle.

Q. Out of the middle? A. Yes, they introduce the lender to the borrower for a
commission.

Q. Did First Leasing itself from time to time engage in money market operations
of the kind that you have described as well as looking to the money market for a
source of its own funding? 4. No.

His Honour: Q. From what you have said I suppose, as you understand it, the
relationship might be one of principal and agent between the borrower and the
broker and, likewise, between the lender and the broker or the broker may be u
principal? 4. I have always been of the opinion that the broker was the agent.

Q. And acted only as an agent? 4. Yes.

Mr. Gleeson: Q. When First Leasing used to look to the money market to
obtain funds for its ordinary business operations, what did it have to offer as security
for loans that it was obtaining? A. The support of the First National Bank of Boston
through their making available a letter of credit.

Q. Was that the general form of security that First Leasing would provide when
it sought this funding? (Objected to by Mr. Meagher: question withdrawn)

Q. Apart from the particular transaction that we are looking at in this case, were
there other borrowings by First Leasing on the security of letters of credit from the
First National Bank of Boston? A. Yes.

Q. And in relation to activities in the money market at the time you were with
First Leasing were you aware of limitations that existed in relation to the acceptability
of letters of credit from a foreign bank? 4. Yes.

Q. What were those limitations? (Objected to by Mr. Meagher and Mr. Lock-
hart: objections withdrawn)

Q. During your time at First Leasing were you aware that a number of
institutions such as the State Electricity Commission of Victoria, who provided the
source of funds that went on to the money market, would not accept as security a
letter of credit issued by an overseas bank? A. Yes, I was aware of that.

Q. In cases such as that, bearing in mind that you told us that the main support
that First Leasing had in this fund raising was its support from First National Bank,
did First Leasing and First National Bank have a practice as to how they overcame
that problem? (Objected to by Mr. Meagher—question allowed) 4. Would you mind
repeating that.
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Iré 335 3}1‘;52&“ Q. In such a case did First National Bank of Boston and First Leasing have a
South Wales practice as to how they overcame that difficulty? 4. First Leasing did.
Common Law Q. What was the practice? A. That was to seek a back to back arrangement.
Division . “ ) :
Commercial Q. Is the expression “back to back arrangement” one that was in common usage
List in the money market in 19737 A. Yes.
No. 9 Q. What did you understand it to mean—(Objected to by Mr. Meagher—

: question allowed) A. I understood it to mean that if I provided a local bank with a
Eﬂ%’éﬁré‘,-’;g(;f Boston letter of credit that in turn I would be issued with a local bank letter of credit.
His Honour: Q. What do you mean if you provided the local bank with a
Boston letter of credit? A. If, through the resources of First National Bank of Boston
a letter of credit was established in favour of a local bank, that local bank would in

turn make their letter of credit available to my nominee.

Q. You were talking about the letter of credit from the Boston Bank in favour
of the local bank? 4. Yes.

Q. It was to be the beneficiary? A. Yes.

b Q. In those circumstances who would hold that letter of credit? A. The local
ank.

Mr. Gleeson: Q. In a situation such as you have described, what would be the
commercial purpose for which the back to back arrangement would be made? A.
To have access to funds otherwise unavailable.

Q. Funds from whom? A. From institutions whose charter prohibited them from
accepting the overseas letter of credit as security.

" Q. Did you understand the S.E.C.V. to be one such institution? 4. Yes, I knew
that.

Myr. Gleeson: 1 call for inter-office memorandum dated 7th March, 1973, pro-
duced on discovery by Mr. Meagher’s clients (produced).

Q. I show you a document said to be a memo dated 7th March, 1973. Do you
recognise the ink writing at the bottom of the document? 4. Yes, I do.

Q. Whose writing is that? 4. Frank Reinehr’s.

Q. Whose initials are “F.I.LR.”? A. Francis lan Reinehr.

Q. Whose initials are “R.J.A.”? A. Ronald J. Ashbolt.

Q. Who is Ashbolt? 4. He was at that time the administrative manager of First
Leasing.

(Document tendered—objected to by Mr. Lockhart)
His Honour: 1 will admit it subject to your objection, Mr. Lockhart.
(Document admitted and marked Ex. N)

Mr. Gleeson: Q. Were you aware prior to August 1973 that there was a loan of
$1.5 million to First Leasing that fell due for repayment in August 1973? 4. Yes.

Q. It being a loan that had originally been made in 1969? A. Yes.

Q. Were you aware of the source of the loan funds? 4. Yes.

Q. What do you know to be the source of the loan funds? 4. S.E.C.V.

Q. Did you then, during or prior to August 1973, have some discussions with
somebody from Patrick Intermarine with respect to repayment or renegotiation of the
loan? A. Just a very short time before the loan was due to be repaid I had discussions
with Owen Grogan.

Q. What did you say to Mr. Grogan and what did he say to you? A. I think he
started the conversation. He rang me to say that the loan which was expected to be
repaid was not now needed to be repaid, provided First Leasing wished to continue the
loan. The point of the rate was discussed and I indicated to Owen Grogan that I
would just think about it for a short time and come back to him and let him know
what we were going to do. After negotiating the rate I remember we adjusted the
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rate downwards because I was aware of what S.E.C.V. were charging for that type of
money.

Q. How did you become aware of that? 4. Because I was arranging a $2 million
loan through J. B. Weir & Son of Melbourne for First Leasing from S.E.C.V.

Q. At the time this loan with which we are concerned in this case fell due for
repayment and you were negotiating the renewal of the loan, at the same time you
were negotiating through Weir’s for a loan from the S.E.C.V.? 4. Yes.

Q. I am sorry, I interrupted you? A. Being aware of what I was doing through
Weirs, I was able to negotiate Patrick’s commission downwards a fraction to make
the two loans come together as to rate and, after discussion at First Leasing, we
agreed to roll over the $1.5 million. T indicated that to Owen Grogan. We discussed
security.

Q. What was said about security? A. I asked Owen if he needed a new letter of
credit from him from the First National Bank in full and he said he did not think
that was necessary, that all that was necessary was to amend the existing letter of
credit, to insert “Patrick Intermarine” in place of “Patrick & Company” and to
change the description of the terms of the new borrowing.

Q. The existing letter of credit in that context was the one that was issued in
1969? A4. Yes. »

Q. It actually became necessary to repay the $1.5 million in August 1973 I
think? 4. Yes.

Q. How did that come about? 4. The documentation from Boston was fraction-
ally late, I cannot recall precisely, but it was a day or two days late and without the
facility made available from the C.B.C. there would have been a lack of security for
that short time of the money not being repaid.

Q. What was this facility that the C.B.C. made available? 4. It was what I call
an overnight facility to enable us to cover the security situation until such time as
the letter of credit issued out of Boston.

Q. Do you mean by that that First Leasing in fact repaid the amount of the loan
and to enable it to do that it was extended for a short term, what you call an over-
night facility by the Commercial Banking Company? A. Yes.

Q. First Leasing I think was a customer of the Commercial Banking Company in
Melbourne? A. Yes, for quite some time.

Q. What ultimately happened so far as you were concerned with respect to the
August 1973 transaction? 4. The letter of credit arrived, the money was received.

Q. When you say the letter of credit arrived, you mean the document extended
the letter of credit? A. Yes, the amended letter of credit, or rather the amendments
arrived. They were acceptable; the money was exchanged and the CBC was
reimbursed.

Q. At the time when you arranged this August 1973 transaction that you have
told us about, what was your understanding as to what, if any, use was being made
of the First National Bank of Boston’s letter of credit—(Objected to by Mr. Meagher
—question allowed) A. My understanding of it was that it would have to be used in
a back to back arrangement to enable the borrowing to be made.

His Honour: Q. The beneficiary was Patrick Partners and Patrick & Co? A.
Yes.

Q. How did you envisage it being done? It was not the CBC? A. No,
it was Patrick.

Q. Would you have any chance of enabling your understanding to be fulfilled?
A. To enable the money to flow to us SECV would require the Australian letter of
credit, therefore if Patrick Intermarine in this case was getting the Boston letter of
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credit, as my understanding is, they would need to use it in some way to obtain
the Australian letter of credit to make the funds flow.

Q. But you did not know how precisely? 4. No, I did not.

Q. And you did not turn your mind to that question? 4. No, it was more on the
assumption as to what was going on generally in the market.

Q. Were there letters of credit that came from the First National Bank of Boston
and which made banks, such as the CBC, their beneficiary? A. Yes.

Myr. Gleeson: 1 call for some lists of documents produced on discovery, being
lists of letters of credit. (Produced)
(Three documents: (1) Headed “F.L.A. borrowing as at June 4th, 19747
(2) Headed “List of letters of credit issued by F.N.B.B. on behalf of F.L.A. as at
April 11, 1974”; (3) headed “F.L.A. letters of credit issued by F.N.B.B. Boston

September 11, 1974” tendered. )

Mr. Lockhart: 1 object to the three documents on the basis they are not
admissible against my client.

His Honour: Subject to Mr. Lockhart’s objection the three documents will be
admitted and marked Ex. O.

Mr. Gleeson: 1 call for discovery documents D.27 and D.28—(produced).
First Leasing—(produced).

I call for letter dated 15th August, 1973 from Patrick Partners to First Leasing

(Letter dated 15th August Patrick Partners to First Leasing tendered and marked
Ex. P)
(Two documents produced on discovery by the first defendant, both bearing date 15th
August, 1973, both being copies of a letter written on that date from Patrick Partners
to the State Electricity Commission of Victoria, but one of them having some hand-
writing on it that the other does not have, tendered and marked Ex. Q)
(Undated documents produced on discovery by the first defendant being discovery
documents D.27 and D.28 tendered—objected to by Mr. Meagher—tender
withdrawn)
CROSS-EXAMINATION

Mr. Lockhart: Q. Do I understand you to say that you regarded the role of
Patrick and Co. in relation to the loan from Patrick & Co. to First Leasing, which is
the subject of the letter of credit from the Boston Bank in favour of Patrick & Co.
dated 13th August 1969 number 11085, the role of Patrick & Co. was that of a mere
agent? A. I have not considered that document, because I was not employed by First
Leasing in those days.

Q. In relation to the letter of credit no. 1346, which was as it were the roll over
letter of credit issued by the Boston Bank on 10th August 1973 of PIAL, do you
regard the role of P.I.A.L. as merely that of an agent and not as a principal? 4. I
did.

His Honour: Q. In every case? A. I don’t understand what you mean by every
case.

Q. Well, wherever they negotiated a loan at this time? 4. No, I thought the
question refers specifically to the negotiations that I was involved in.

Mr. Lockhart: Q. But you regarded that negotiation which led to the letter of
credit of 16th August 1973 from the Boston Bank as being really only a rolling over
of the letter of credit that had been established on 13th August 19697 4. Yes.

Q. The only difference that you thought applied was that the beneficiary was
different, in that in the 1969 arrangements it was Patrick & Co., under the 1973
arrangements it was P.ILA.L. and that the amounts were different because of an
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interest differential, is that right? 4. Yes.

Q. You said to his Honour words to the effect that in August of 1973 that you
had before you the requisite material that enabled you to determine what the interest
was that was being charged by S.E.C. against Patrick & Co. under the August 1969
loan, is that right? 4. No.

Q. You learnt that the source of the moneys that were loaned by Patrick & Co.
to First Leasing in August of 1969 was the State Electricity Commission of Victoria
is that right? 4. Yes.

Q. When did you first learn that? 4. June or July, 1973.

Q. From whom did you learn it? 4. I am unable to say.

Q. You mean you don’t remember? A. No.

Q. Do you mean you have no recollection now of who it was that told you or
how you learnt it? A. No, I don’t have any recollection.

Q. Are you certain of that? 4. Yes, that is my recollection.

Q. That you have no recollection? 4. Yes.

Q. 1t is not that you just do not want to reveal the source, is it? 4. No.

Q. Are you sure of that? 4. Yes.

Q. In the money market where a broker is, as a principle, lending money to
his borrower it is regarded as very important that he keeps secret the identity of the
lender to him, is it not? 4. Yes.

Q. You had discussions with officers of the Commercial Banking Company in
August 1973 did you not? 4. Yes.

Q. Those discussions related, did they, both to the rolling over of the loan from
Patrick & Co. to First Leasing in August of 1969 and to the loan negotiated by J. B.
Weirs? 4. Yes.

Q. You told an officer of the Commercial Banking Company in Sydney in August
1973, did you not, that the loan of Patrick & Co. to First Leasing, which had been
established in August 1969 which was to be rolled over was one that—(withdrawn.)

Q. You told an officer of the Commercial Banking Company of Sydney in
August 1973, did you not, that the loan that Weirs had negotiated from the S.E.C.
of Victoria direct to First Leasing was one that ought to be the subject of a broker-
age payment to Patrick & Co. or P.I.A L., did you not? 4. No.

His Honour: Q. When did you leave First Leasing? 4. December 1974.

Q. Of course, if you be right in your understanding, you would expect First
Leasing simply to repay the S.E.C.V., and not worry Patricks or the bank about it?
A. The reason I answered as I did was for a different reason.

(His Honour indicated he wished to pursue that matter. Mr. Lockhart consented. )

Witness: 1s this the question as to whether I thought it was an agency arrange-
ment? The reason I answered as I did was that to me it was simply another borrowing
of one and a half million arranged through traditional or usual sources coming into
First Leasing. I knew the money was from S.E.C.V. I simply regarded it as money
coming from S.E.C.V. to First Leasing. Patricks, or Patrick Intermarine as it was,
then, were the intermediaries. In my mind at that time that was all I considered and
then when I was examining the funding situation of First Leasing I added that money,
to the individual money we obtained from the S.E.C.V. because to me that was the
S.E.C.V.’s exposure to First Leasing and meant that it was unlikely that there would
be additional funds from that source and, therefore, I would concentrate on
subsequent borrowings in another area.

Mr. Lockhart: Q. Do you mean that you were looking at the role of Patrick &
Co. of P.ILA.L. as being an intermediary in the sense of an agent only, looking at it
as a layman, is that what you say? 4. What is the alternative to a laymen?
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Q. Are you aware of whether the legal consequences of what occurred in August
1969 in relation to the establishment of the loan to Patrick & Co. to First Leasing
and the letter of credit from the Boston Bank to Patrick & Co. may have had a
radically different consequence from that which you understood as being the role of
Patrick & Co. being merely an agent, or didn’t you consider that? 4. I don’t think I
considered that at the time.

Q. Have you considered it since? 4. Yes.

Q. What is your view now? A. That from First Leasing/Boston point of view
the letter of credit was issued to Patricks.

Q. And when First Leasing made any repayments under the loan established in
August 1969 and rolled over in August of 1973, to whom would the payments be
made by First Leasing? A. To Patricks.

Q. Not to the state electricity commission of Victoria at all, would they? 4. No,
to Patricks.

Q. Because, as you saw it, in 1973 the lender to First Leasing was Patrick & Co.
is that not right? 4. No, that was not as I saw it.

Q. I am sorry, P.ILA.L.? A. No, that was not as I saw it. You are asking me
what I have understood since that time.

Q. Since that time, then, do you understand that the lender to First Leasing from
the rolled over loan August 1969 to August 1973 was not the State Electricity
Commission of Victoria but P.ILA.L.? 4. Yes.

Q. And payments of interest under that loan were made periodically by First
Leasing were they not? 4. Yes.

Q. And they were made to Patrick & Co. or P.ILA.L., were they not? A. I
cannot answer, I don’t know.

Q. (approaching witness.) I show you this letter, which is a copy of a letter
dated 28th September 1973 to P.ILA.L. and that is a copy of a letter written by First
Leasing, is it not? 4. Yes.

Q. Whose initials are S.C.B.? A. Shirley Brighteak.

Q. Was she a clerk in First Leasing in September 19737 A. Yes.

Q. That clearly enough indicates does it not, that interest was paid by First
Leasing to P.ILA.L. for the quarter end 30th September 1973? A4. Yes, it does.

Q. It is on the loan that I have been asking you questions about, is it not? A. It
certainly looks like it.

Q.'I show you a copy of the letter of 28th December 1973, from First Leasing, is
it not, to P.I.LA.L.? A. Yes.

Q. Are they your initials, R.C.W.? 4. No.

Q. Whose are they? 4. Robert Wettenhall.

Q. Having read that, would you agree with me that the interest payment of 31st
December 1973 was paid by First Leasing to P.ILA.L.? A. Yes.

Q. That too relates to the loan we have been discussing? A. It looks like it.

0. I show you a copy letter of 18th July 1974 from P.I.A.L. to the secretary of
First Leasing. Do you see that? 4. Yes.

Q. Were you with First Leasing at that stage, July 1974? 4. Yes.

Q. You see what its contents are, do you? 4. Yes.

0. That too relates, as you understand it, to the loan that we are discussing? 4.
Yes.

Q. I show you a copy letter of 16th August 1973 from P.LLA.L. to the secretary,
of First Leasing, discovery reference D35. Do you see that? That is directed to your
attention, is it not? 4. Yes.:

0. Whose signature is that at the bottom above First Leasing’s printed name?
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A. I cannot be certain it looks like Ron Ashfelt.

Q. That letter states, among other things, does it not, “that we” (that is P.I.LA.L.)
“confirm a loan negotiated with you today as follows” and set out a loan of 1.5
million dollars, a rate of interest and a term fixed to 14th August 1975? A4. Yes.

Q. It states, does it not, that as security for that loan P.I.A.L. acknowledges
having received an irrevocable letter of credit no. S1105 from the First National Bank
at Boston with P.ILA.L. as beneficiary, that is right, is it not? 4. Correct.

Q. It draws attention as to how interest is to be paid? 4. Yes.

Q. And asked if you are in agreement to sign the attached duplicate and return
it, is that right? 4. Correct.

Q. And that was done, was it not? 4. Yes.

(Mr. Lockhart returned to the bar.)

Q. In fact, before the loan we are discussing was rolled over in 1973, there was
in fact a repayment of principal by First Leasing to P.I.A.L. was there not? 4. No.

Q. Do you deny that? 4.No, I think you are slightly mixed up with your
Patricks are you not? P.I.LA.L. was not involved then.

Q.In 19737 A. Yes.

Q. Was there a repayment of the 1.5 million that was owing by First Leasing
to Patrick and Co. under the loan established in August 1969, a repayment to Patrick
Partners in August of 1973? A. Yes.

Q. Then there was a fresh advance of a million and a half on P.I.LA.L. to First
Leasing soon thereafter? 4. Yes.

Q. And it was that advance that was covered by the letter of credit from the
Boston Bank no. S11085? A. I cannot be certain of the number. It was the same
number as the original letter of credit. It was a continuance of the letter of credit.

Q. Were you aware in August 1973 if the interest rate that was chargeable by
S.E.C. Victoria to Patrick & Co. under the August 1969 loan differed from the
interest rate that was being charged by Patrick & Co. to First Leasing under the loan
to it from Patrick & Co. in August of 1969? 4. No, I did not know the rate of the
earlier transaction.

Q. Do you now know? 4. No.

Q. Do you know if the interest under the loan from S.E.C. to Patrick & Co. was
payable on the same or different days as the loan from Patrick & Co. from First
Leasing? A. I am sorry what was the question?

Q. Do you know if the interest payable by Patrick & Co. to S.E.C. Victoria under
its August 1969 arrangements was payable on different days to the interest payable
by First Leasing to Patrick & Co. under the loan established in August of 1969? A.
No, I would be unaware of that situation.

Q. I suppose, for all you know, the loan from S.E.C. Victoria to Patrick & Co.
that we are discussing might have had a provision allowing—(withdrawn.)

Q. Are you aware of whether the loan in August 1969 from Patrick & Co. to
First Leasing was one, the repayments of which could be accelerated before the due
date by Patrick & Co.? 4. The reason I am taking my time there is that I am not
certain about this, but I think there was some condition of the first borrowing that it
may have been terminated prior to August 1973.

Q. Terminated by Patrick & Co.? 4. Yes.

Q. You don’t know whether there was any such term in the loan arrangement
between S.E.C. Victoria and Patrick and Co. do you? 4. No.

Q. (witness shown Ex. P.) That is a letter you have seen before is it not? 4. Yes.

Q. Indeed was it you who authorized the payment to Patrick & Partners of the
money therein referred to $1,514,101.03? A. Quite likely.
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If(lj 1h€t S?I;ffg]le Q. Can you help us more than that or not? A. I really cannot help you it may
o “Walee have been Frank Reinehr if it was not myself. It would have been cither Frank

Common Law  Reinehr or myself.

cDivision Q. So one or other of you authorized the payment to Patrick Partners of that
List sum I mentioned, which the principal sum plus the final interest payment of
No. 9 $14,101.03? A. Yes.

: Q. Mr. Reinehr was he the managing director in August 1973 of First Leasing?

Proceedmgs  A- Yes.

Q. It was your view, was it not, in August 1973 that if first Leasing, should de-
fault in the loan from P.I.A.L. to it that was made in August 1973 the person who
could have recourse to First Leasing for its default would be P.I.A.L., is that sc? A.
Yes.

Q. Not the State Electricity Commission of Victoria could it? 4. No.

Q. No payments whatever were made, were they, by First Leasing to the State
Electricity Commission of Victoria in relation to the loan of one and a half million
dollars from P.I.A.L. to First Leasing established in August 1973? 4. I could not
answer that without an examination of the records there.

Q. You know of no such payment, do you? 4. Not to my memory.

_ Q. Can you really have any doubt as to whether there could have been pay-
ments made by First Leasing direct to the State Electricity Commission of Victoria
referable to the loan of one and a half million dollars established in August 1973
where the lender was P.I.LA.L. and the borrower was First Leasing? 4. The only
reason—I agree it is unlikely. The only reason it may be is if it was a request to do
$O.

Q. Request by whom? 4. P.ILA.L.

Q. Without the authority of P.I.A.L., it was your view that no such payment
could have been made is that right? 4. Yes.

Q. You don’t suggest, do you, that P.I.A.L. was not a principal in its loan of
that one and a half million dollars to First Leasing in August 19737 4. Now or then?

Q. We will take now first? 4. No, they appear to be the principal.

Q. There is no doubt about it, is there, in your mind? 4. I don’t know that I am
really confident to answer that.

Q. Do you mean it may be a legal question? 4. Yes.

Q. Was there any doubt in your mind back in August 1973 as to whether the
principal in the loan from P.I.LA.L. to First Leasing was P.I.LA.L.? 4. It was not a
question of doubt, it was a question of whether I considered I was simply borrowing
money from the S.E.C.V. through Patricks.

Q. But, in fact, you had no contractual arrangement in relation to that loan of
any kind with the S.E.C. of Victoria, did you? (withdrawn.)

Q. You mentioned earlier in your evidence a loan was negotiated by Weirs
which came to fruition at about the same time as the loan from P.I.A.L. to First
Leasing in August of 19737 4. Yes.

Q. That also was for a million and a half dollars, was it not? A. Two million.

Q. That was a loan, was it not, that was in fact made direct by the S.E.C. to First
Leasing? A. Yes.

Q. The lender, as you understand it, was S.E.C. and the borrower First Leasing?
A. Yes. :

Q. May I take it that any payments of principal or interest that have been made
under it have been made by First Leasing so far as you know direct to the S.E.C.?
A. Yes.

Q. Weirs performed the role of a pure broker, did they not? 4. Yes.
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Mr. Lockhart: Q. They acted as a catalyst in bringing the two parties together,
is that right? 4. Yes.

Q. And they received for that a brokerage fee? 4. Yes.

Q. They received a brokerage fee and P.I.A.L. did not receive a brokerage fee,
did they, in relation to the loan by them to First Leasing in August 1973? A. The rate
was structured for the 1.5 million. As the base rate that I knew was negotiating with
S.E.C.V., the cost as I understood it of a back-to-back letter of credit plus Patricks’
commission which came to a total sum which would equate what I had organised
through Weres.

Q. Is that in your view an answer to my question. A. Yes.

Q. The only moneys that were paid by First Leasing to P.I.A.L. in relation to the
August 1973 loan were payments of principal and of interest, is that so? A. Yes.

Q. There was no money paid as a brokerage fee whatever, was there? 4. You
would have to work those calculations out. There was 8.7 per cent, wasn’t it, from
memory from those documents?

Q. Did you discuss the calculations with anyone from P.I.A.L.? 4. Yes.

Q. Who? A. Alan Grogan.

Q. They were not discussed as brokerage fees though, were they? They were
discussed as interest, were they not? A. The final answer was interest. The method
of calculating the rate included a percentage to Patricks.

Q. In effect a profit margin? 4. Yes.

His Honour: Q. Did you know what that was at the time? 4. Yes.

Mr. Lockhart: Q. And you found out from whom? A. By deduction and by
discussion because—

Q. Discussion with whom? .A. Alan Grogan.

Q. What did he tell you referable to that matter? 4. It was a matter of my
deduction knowing the base rate that was necessary to attract S.E.C.V. money,
adding to that what I knew to be the cost of a back-to-back for First Leasing and
establishing the differential—adding to that what I had paid Weres as brokerage and
arriving at a sum and saying to Alan Grogan that if the deal were to proceed that he
had to either match that or come very close in relationship to what he was first
offering, and the only thing that could be altered was the Patrick commission.

Q. Did you make these calculations on paper? 4. Quite likely, yes.

Q. Do you have that paper with you? 4. No.

Q. What did you do with it? Did you destroy it? A. Yes, well, I couldn’t
remember but it is the type of thing I would throw in the wastepaper tin.

Q. I want you to tell his Honour as best you recall it what you and Mr. Grogan
discussed referable to that matter? A. It is a repetition of what I have said that one of
the aspects of rolling-over the 14 million was the rate. I knew what I had paid to
S.E.C. through Weres and I knew what the cost of a back-to-back letter of credit
was for First Leasing. I knew the brokerage that I paid Weres. That came to a total
cost of borrowing through Weres and I was prepared to pay that for the other
accommodation. Therefore there would have been discussions between Alan Grogan
and myself to negotiate a rate, a comparable rate.

Q. Do you mean when you say there would have been such discussions that there
were? A. Yes, my memory is that there was.

Q. A discussion? 4. Yes.

Q. Are you sure it was with Mr. Grogan? A. My memory is Mr. Grogan.

Q. Could it have been Mr. Strutt? 4. The name doesn’t mean anything at all.

Q. Whoever it was you spoke to did he say to you that P.I.LA.L. could lend the
money to First Leasing for two years at 8.7 per cent? A. That would have been
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eventually but wouldn’t have been initially because I remember negotiating the rate

down. I can’t remember by how much but.

(Mr. Lockhart called for a bank memorandum of 1st August, 1973, reference B33 on
discovery.)

Q. Just read that document that I show you—it is two pages—through to your-
self if you would.

(Mr. Gleeson objected to the witness being cross-examined on a document which was
not his own document.)

His Honour: He can be shown the document and asked a question.

Mr. Lockhart: Q. Just read that through to yourself if you would, Mr. Whitham.

(Document, as called for above, produced)

Q. You may find that the document now produced by Mr. Gleeson on p. 2 which
has some handwriting is a little clearer than the original. Otherwise it is very difficult
to read. (Document produced handed to the witness) You have read that document,
have you? 4. Yes, I have.

Q. Having read it can you tell me if you had any discussions with a bank officer
in August of 1973 in which you said words to the effect—

(Objected to by Mr. Gleeson on the grounds that the witness is now being cross-
examined on another’s document)

His Honour: 1 always think this is difficult. I think the fear one always has is
because—I do not say it is a version opposite to what is in a document that has been
given by the witness but he may be intimidated by the very sight of a document in
front of him. My practice is to allow it to be done but I usually tell the witness what
I have just said. In other words, Mr. Whitham, just because you have read something
in a document which is not yours and which may—I have no idea whether it does or
not—conflict with what you have said, there is no reason for you not to stick to your
guns if that is what your real recollection is. In other words Mr. Lockhart is putting
to you a contrary version.

Witness: Yes, I have already seen it.

His Honour: 1t is a matter for you what you say in answer to his questions so long
as it is, to the best of your recollection, the truth.

Mr. Lockhart: 1 will perhaps re-phrase it.

Mr. Lockhart: Q. Mr. Whitham, did you in August 1973 have a discussion with
an officer of the Commercial Banking Company of Sydney in which you discussed
the proposal by First Leasing to borrow money from the State Electricity Commis-
sion of Victoria which had been organised by J. B. Were & Son? A. Yes.

Q. And did you say to the bank officer something to the effect that it was not
proposed by First Leasing to bring Patricks into those negotiations? 4. I don’t see
how the question could have arisen. Patricks weren’t involved in the negotiations. It
was Weres.

Q. Did you say to the bank officer, “But should the offer be successful in
relation to the Were loan that First Leasing were prepared to pay brokerage to
Patricks because Patricks were responsible in putting together the previous deals
and effecting the initial introductions”? A. No.

Q. Or words to that effect; you deny that? 4. Yes, I do.

Q. Of course the loan that was organised for Weres was successful in the sense
that it did come about, didn’t it? 4. Yes.

Q. And brokerage was not paid by First Leasing to Patrick Partners, Patrick &
Co. or PI.AL., was it? A. As far as I was concerned there was nevér any considera-
tion of that because they just weren’t involved.

Q. I put it to you that the bank officer to whom you spoke perhaps expressed
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concern that Patricks were not receiving some remuneration in relation to the new
loan because they had been the initial introducers of the State Electricity Commis-
sion for Victoria to First Leasing? A. No, I don’t understand that at all.

Q. Now, Mr. Whitham, the loan that was organised by Weres, that was a loan
by S.E.C. Victoria to First Leasing direct for $2 million, was a loan which was the
subject of a letter of credit being issued by the Commercial Banking Company of
Sydney in favour of the S.E.C. of Victoria, was it not? 4. Yes.

Q. Because that is what the S.E.C. of Victoria requested? A. Yes.

Q. And in turn the First National Bank of Boston issued a letter of credit in
favour of the Commercial Banking Company of Sydney, did it not? A. Yes.

Q. And that is because, isn’t it, there is no intermediary who is a principal in
the transaction as you understand it? 4. Yes.

Q. And that is the usual practice, isn’t it, when a broker who introduces parties
to a loan is merely a broker and in no way principal? 4. Yes, that is correct.

Q. And where a broker is in truth not only the broker but also the principal it is
the general practice, is it not, as was followed here with the August 1969 loan and
letters of credit that was rolled-over in 1973? 4. If I may answer that just a little
differently?

Q. Please do. A. To receive moneys we would follow the request of the broker
as to security arrangements. I don’t think we would have been thinking about these
matters that are now under consideration. So if we were requested by Weres to give
the credit to the S.E.C.V., we would have. If we had been requested by Patricks to
make it out to them, we would have.

Q. I appreciate that but if the broker who introduces the parties to the loan is
not a mere agent but in fact is interposed as a principal—you follow what I mean,
doyou? 4. Yes.

. Q. Then isn’t the usual practice that where letters of credit are involved a letter
of credit will issue from a bank in favour of the lender, backed by a letter of credit
issued by a bank in favour of the broker acting as principal? A. Look, I'm sorry, I
lost that. Would you mind repeating that?

Q. Isn’t the usual practice where the broker in fact is a principal—you follow

that? A. Yes.

Q. That if letters of credit are used a letter of credit issues from a bank to the
lender? A. Australian bank you are talking about? Any bank?

Q. We will confine it to an Australian bank, an Australian bank to the lender, is
that right A. Yes.

Q. And that is the lender to the broker as principal; you understand that, do you?
A. Yes.

Q. And isn’t the usual practice in that situation that where there is then a loan-
on by the broker as principal to the ultimate borrower, that is backed by a letter of
credit from a bank in favour of that broker? A. If I were a principal in that situation I
would require the letter of credit to myself as principal.

Q. That is if you were the broker as principal? 4. Just if I were the principal, you
know. If I was the principal and the broker it would be the same answer.

His Honour: Mr. Lockhart, I have some difficulty about the use of the word
“bank” in your question. It seems to me that is the very thing that it is not.

Mr. Lockhart: 1 see what your Honour means.

His Honour: 1 am not sure it is altogether fair to wrap that up.

Mr. Lockhart: Perhaps I will cover it again.

Q. In the situation I have been describing to you, Mr. Whitham, where the
principal is the broker who advances the money on to the ultimate borrower—do
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you understand that? 4. Yes.

Q. Would the usual practice be there that he required a letter of credit from a
bank to be issued in his favour? 4. Well, if he had any sense he would, yes.

Q. Because if the borrower defaults he can have recourse against the bank that
issued the letter of credit in his favour? 4. If nothing else happened in the interim,
yes, because that is a clear situation that there is no interposition of any other party,
is there? That is the purpose of your question?

Q. That is right, yes. A. Yes, if that is the purpose of the question he would go
back to the issuer of the letter of credit.

His Honour: Q. Did you deal with a number of brokers or were they mainly
Weres and Patricks? 4. We didn’t have very much dealing with Patricks. Weres, Inter-
Company Money Markets and Money Market Dealers.

Q. What about other brokers? A. I'm sorry, I missed the question. No, there
aren’t too many brokers in the business in Melbourne.

Q. So when you talk generally in the way Mr. Lockhart has put it to you, you
are really talking about the difference between Weres and Patricks, are you? A. Yes,
probably. Yes, I think so; and by “brokers” do you mean sharebrokers?

Q. Yes. A. Yes, I can’t remember any other sharebrokers we dealt with except
Patricks and Weres.

Mr. Lockhart: Q. Of course there was a loan also, was there not, to First Leasing
by Australian Gas Light Company in about September of 1973? 4. Yes, there was.

Q. And was that a direct loan by the Gas Light Company to First Leasing? A.
Yes.

Q. And a loan organised by a broker? 4. Not a sharebroker.

Q. Not a sharebroker? 4. No.

Q. But— A. But a broker.

Q. But anyhow someone in the financial community who brought the parties
together? A. Yes, a large part of this market is outside the sharebroking fraternity.

Q. And the broker is I.C.M.M. whoever they may be? 4. Yes, Inter-Company
Money Markets.

Q. And that was in turn covered by letters of credit, was it not? 4. Yes.

Q. Again a letter of credit from Commercial Banking Company of Sydney in
favour of the Gas Light Company? A. I can’t remember but if that was what they
required, that is what would have been required.

Q. And the Boston bank again gave a letter of credit in favour of the
Commercial Banking Company of Sydney? A. If that is what happened, that is what
would have happened. ,

Q. Do you recall? 4. No, I can’t recall whether there was a back-to-back for
that particular transaction.

Q. What do you mean by back-to-back? 4. The Boston letter of credit was issued
to the C.B.C. and the C.B.C. issued theirs to the lender.

His Honour: Q. So this was not back-to-back in this particular instance? A. It
could well have been. You know, I simply can’t recall that.

Q. If the Boston letter was to Patricks and the Commercial Bank’s letter was to
the S.E.C.V. it was not back-to-back in your terms? A. I see what you mean except
that I regard that technique as back-to-back and call it as such. Is that a satisfactory
answer? It is the technique of replacing an overseas letter of credit with an Australian
one that I call a back-to-back arrangement.

Mr. Lockhart: Q. (Approaches witness with Ex. O) I show you Ex. O, Mr.

Whitham, and the first document in that exhibit is dated 11th September, 1974. You
see that? 4. Yes.
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Q. Who prepared that, do you know? A. Yes, from the initials it was
the representative of the First National Bank of Boston.

0. That is B.J.H.? 4. Yes, Bruce Haddow.

Q. I show you the second sheet. It has some initials in ink, initials on the bottom
right-hand corner. Do you know whose they are? 4. Yes, they are mine.

Q. Did you prepare that document? 4. Yes.

Q. That is the document headed “List Of Letters Of Credit Issued By F.N.B.B.
On Behalf Of F.L.A. As At April 11, 1974”, and on the third document, the last
sheet there, it has some initials on the bottom right-hand corner. They are yours
also, aren’t they? A. Yes, they are.

Q. I show you on that last sheet a reference to Australian Gas Light? 4. Yes.

Q. Being the fourth from the bottom in the top group. You see that? 4. Yes.

Q. Repayment date? 18.11.74. A. Yes.

Q. An amount of $1 million? 4. Yes.

Q. Letter of credit No. S127827 A. Yes.

Q. And the broker is described as I.C.M.M.? 4. Yes.

Q. Does that assist you in indicating whether or not that loan was one that was
the subject of a letter of credit from the Boston bank in favour of the Commercial
Banking Company? 4. No, it does not.

Q. It is a Boston bank letter of credit, isn’t it? A. No, the heading of the page is
“F.L.A. Borrowings”.

Q. But the S number that precedes the number? A4. I see.

Q. Does that indicate to you it is the Boston bank? A. It does.

Q. So that does indicate it is a Boston bank letter of credit? A. There were no
other letters of credit supporting our loan so it had to be. They would all be Boston.

Q. I think you say Mr. Reinehr was the managing director of First Leasing? 4.
Yes.

Q. Is he still the managing director of First Leasing? 4. No.

Q. Is he still, do you know, employed by that company? A. No.

Q. What had been your experience before you joined First Leasing in 1973 in
relation to the money market if any, Mr. Whitham? 4. Going backwards I was
twelve months as the National Finance Controller of E. A. Watts and had a small
amount of dealings in that year. In the fifteen years preceding that I was at various
positions including that of Deputy Chairman of Robert Hutchison Holdings Limited
where we had a considerable money market operation.

(Mr. Lockhart called for balance sheets and profit and loss accounts of First Leasing

Australia Limited for the years ended 30th June, 1969, to 30th June, 1974. Mr.

Meagher produced one such document for the year ended 31st December, 1974, and
' stated that if others came to hand he would produce them.)

Q. (Approaches witness) I show you a document produced by First Leasing
Australia. Limited on discovery headed with that company’s name “Borrowing
Schedule As At August 10, 1972”. Do you see that? A. Yes.

0. You see a list of lenders set out? A. Yes.

Q. And do you see one Patrick Partners, $1,500,000 Australian, maturity date
15th August, 1973? A. Yes, I do.

Q. It lists a number of other people as lenders, does it not? 4. Yes.

(Borrowing schedule of F.L.A. as at 10th August, 1972, admitted without objection
and marked Ex. 2)

Mr. Meagher: Q. Mr. Whitham, you were never a director of First Leasing? A4.

No.

Q. On quite a number of occasions when you were there First Leasing made
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borrowings from Patricks where Patricks made it clear that it was acting only as
agent for a principal, isn’t that so? 4. During the time I was there?

0. Yes. A.1can’t recall.

Q. Can you recall when you were there seeing documents from Patricks relating
to loans made in the period before you were there in circumstances where it was clear
Patricks were acting as agent? A. No, I have no recollection of those.

Mr. Whitham: Q. In the J. B. Were borrowing the letter of credit was made out
to Commercial Banking Company of Sydney, wasn’t it? 4. Yes.

Q. (Approaches witness) I am showing you one of the three documents which is
part of Ex. O, the document headed “F.L.A. Borrowings At June 4, 1974”7 A. Yes.

Q. There are some initials and a date at the bottom. The date is 4th June, 1974?
A. Yes.

Q. Are they your initials? 4. Yes, they are.

Q. At that stage in relation to the 1973 loan of $1.5 million you were under the
impression that Patricks were acting only as agents, is that right? 4. Yes, I hadn’t
given any other thought to the situation.

Q. But that is why you described the lender as being the Victorian S.E.C. in
that document? 4. Yes, I think in answer to the question asked by his Honour that I
indicated that I was—you know, that I regarded it as S.E.C. money and it meant my

10

exposure out of 11.69 million to the S.E.C. was 3.5 million which was fairly sub- 20

stantial in percentage terms and I just always regarded the money as S.E.C. money.
It was the way I thought about it.

Q. In fact in 1974 once in the office when you referred to that transaction as
being the S.E.C. loan you were corrected and told it was a Patrick loan, weren’t you?
A. Was 17 I have got no recollection. I’'m sorry, but I haven’t.

Q. You have stated that fact yourself, haven’t you? 4. I don’t believe so.

(Witness retired and excused)
(Letter from P.I.A.L. to First Leasing of 16th August, 1973, copy letter from First
Leasing to P.I.A L. of 28th September, 1973, and 28th December, 1973, and P.1.A.L.
to First Leasing of 18th July, 1974, admitted without objection and marked Ex. 3)
(Bank minute of 1st August, 1973, admitted without objection and marked Ex. 4.
Mr. Lockhart stated that this document was not being tendered against Mr. Meagher’s
clients.)
(Further hearing adjourned to 11.30 a.m. on Monday, 5th July, 1976.)
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(Affidavit of Mr. Thompson sworn 6th August, 1975, read by Mr. Gleeson. )
(Noted that letter of credit S11085 has at all material times been in the possession
of the plaintiff.)

(Noted that annexure M to Mr. Thompson’s affidavit of 6/8/75, which is also Exhibit

H, was first received by the C.B.C. Sydney Limited but forwarded by them to the

defendant Patrick Intermarine Acceptances Limited which has continued to hold it

since that time. It is agreed that with the original the C.B.C. received a copy which
it retained in its possession. )

(Noted that the handwriting which appears on annexure P is not part of the document
annexed to the affidavit.)

(Affidavit of Mr. Thompson sworn 11th August, 1975, read by Mr. Gleeson.)
(Original of annexure A to above affidavit tendered, admitted without objection and
marked Exhibit R.)

(Affidavit of Donald Lex Webb sworn 11th August, 1975, read by Mr. Gleeson. Mr.
Lockhart indicated that he would be objecting to certain of the annexures. Mr.
Gleeson did not read para. 9, last paragraph of para. 11 or para. 12, nor annexures
A,B,C,DandE.)
DONALD LEX WEBB

Sworn and examined:

Mr. Gleeson: Q. Is your full name Donald Lex Webb? A. Yes.

Q. You swore an affidavit in these proceedings? 4. Yes.

Q. You said in para. 11 of your affidavit that on or about 15th August, 1973, you
prepared a memorandum for the Board of Directors of the Bank. Do you remember
that? 4.1 do.

Q. Would you look at the document I show you, and is that the memorandum?
A. That is the memorandum, yes.

(Above document tendered, admitted without objection and marked Exhibit S.)

Q. I show you a document; is that a copy of a letter that you wrote to the Reserve
Bank on 14th August, 19707 A. Yes, it is a copy.

(Above letter tendered; objected to by Mr. Lockhart and Mr. Hamilton; shown to his
Honour. Tender pressed and admitted under s. 14B of the Evidence Act and marked
Exhibit T.)

CROSS EXAMINATION:

Mr. Lockhart: Q. Just look at Exhibit S, would you, please? I just want to draw
your attention to the last paragraph on the bottom left hand side where it has “match-
ing . . . irrevocable credit.” Do you see that? 4. Yes.

Q. That memorandum was prepared by you, was it? 4. It was prepared by me.

Q. It was clear to you when you wrote it, was it, that there was to be a letter of
credit issued by the First National Bank of Boston with the beneficiary as Patrick
Intermarine Acceptances Limited for $1,500,000? 4. When it was prepared I did not
know whether there would be a fresh letter of credit or an extension to the existing
letter of credit in favour of Patrick & Co.

Q. Whether it was a fresh letter of credit or an extension of the letter of credit
established by the Boston Bank in August, 1969, it was clear to you that the role of
the Boston Bank was that it was an issuer of a letter of credit with the beneficiary
as Patrick Intermarine Acceptances Limited? A. Yes.

Q. And that had been clear to you ever since at least 1st August, 1973, had it
not? A. That is so.

Q. I show you Exhibit 4. You might just like to read that through to yourself.
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(shown). Have you read that to yourself? 4. Yes.

Q. That memorandum records, does it, your recollection on 1st August, 1973,
of the interview which you describe in that document? A. It does.

Q. At the time you prepared it was it accurate to the best of your knowledge
and belief? A. This minute?

0. Yes. A. Yes.

Q. Do you still regard it as accurate? 4. It was prepared on the same day.

Q. At a time when you regarded it as correct? 4. Yes.

Q. And looking at it now, is there anything in it which you wish to alter? 4. No,
in my opinion it is still an accurate record.

Mr. Lockhart: 1 call for a bank memorandum of Ist August, 1973, marked
for discovery B30. Whilst it is coming I will go on with another matter.

Q. Mr. Webb, in 1973 were the First National Bank of Boston and the
Commercial Banking Company of Sydney banks that had a number of dealings one
with the other? 4. Of this nature?

Q. Well, generally first? 4. Yes.

Q. And also there were occasions, were there not, when the First National Bank
of Boston would send letters of credit established by it in favour of Australian Resident
Beneficiaries to you as the advising banker? 4. That is so.

Q. And with instructions to advise the beneficiary named in the Boston Bank’s
letter of credit? 4. Yes.

Q. That was your understanding of what occurred, was it not, in relation to the
letter of credit established in 1969 by the Boston Bank in favour of Patrick & Co,
S11085 dated 13th August, 19697 A. Yes.

Q. Together with the extension No. S12647 dated 14th August, 1963, A. Yes,
although I was aware that the matter of credit issued in 1969, by the First National
Bank of Boston was held in trust, or was in safe custody at a branch of the bank.

Q. You say was held in trust or was in safe custody? 4. Was in safe custody.

Mr. Gleeson: 1 produce the document called for.

Mr. Lockhart: Q. You mentioned either in trust—you mean in trust for the
beneficiary or in safe custody for the beneficiary? 4. In safe custody.

Q. The beneficiary being Patrick & Co. and then later Patrick Intermarine
Acceptances Limited? A. Yes.

Q. Would you look at the document the officer now shows you, please, marked
“Discovery B30”, dated 1st August, 19732 Did you prepare that? A. I did.

Q. And that of course relates to a different transaction, doesn’t it? A. It does
relate to a different transaction.

Q. With the lending, isn’t it, as you understood it, by the S.E.C. Victoria direct
to First Leasing of what became I think $2-million? 4. It was an amount less than
$3-million.

Q. In which, as you understood it, Patrick & Co. or Patrick Intermarine Accept-
ances Limited played no role? A. No, it was my understanding if First Leasing
Australia were successful in obtaining a portion or all of the funds that was indicating
to us by First Leasing Australia that they would pay a brokerage to Patrick Inter-
marine Australia.

Q. Was that not because they acted in and about that particular loan but be-
cause they had initially acted as broker to transactions going back to 1969 involving
the lending of money by S.E.C. Victoria to Patrick & Co.? 4. Because Patrick & Co.
were instrumental in introducing S.E.C. and First Leasing Australia in 1969.

Q. In other words as you describe in your memorandum Exhibit 4? 4. That is
$O.
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Q. It was your understanding, was it, on 1st August, 1973, that there would in
fact be a letter of credit issues by the First National Bank of Boston with your bank,
the Commercial Banking Company of Sydney Limited, as the beneficiary? 4. Yes.

Q. Is that why you have described in the document in front of you, about the
middle of the document, “Irrevocable letter of credit in our favour for $3-million”?
A. That is right.

Q. And it is the $3-million which in fact became after further discussion a lesser
figure? A. Yes. o .
(Above document tendered, admitted without objection and marked Exhibit 5.)

Q. The bank charged commission, did it not, on the extension of the letter of
credit issued by your bank in favour of the S.E.C. Victoria in May of 1969 and as
extended—I withdraw that. ) L

In August of 1973 you know that your bank issued a letter of credit in favour of
the State Electricity Commission of Victoria, is that right—that is Exhibit G—a
commission was charged in relation to that, was it not? 4. Yes.

Q. And debited to Patrick Intermarine Acceptances Limited? A. Yes. ,

0. Was that something in the order of $3,750? A. The first twelve months’ fee,
if I remember rightly, was charged at the time the credit was issued. I just can’t recall
what the amount was. ) ] )

Q. Did you calculate it on a percentage basis? How did you calculate it, as what?
A. 1 think it was .25 of 1%.

Q. On an annual fee? 4. Yes.

0. And I think any relevant telegraphic charges that were incurred were also
debited to Patrick Intermarine Acceptances Limited’s account? 4. Yes.

Mvr. Hamilton: No questions.

(Witness retired and excused.)

(Case for the plaintiff closed subject to the further tender of documents. )
(Bank’s letter of credit in favour of the State Electricity Commission of Victoria,
dated 16th August, 1973, tendered, admitted without objection and added to

Exhibit G.)
CASE FOR THE FIRST DEFENDANT
OWEN JAMES GROGAN
Sworn and examined:

My. Lockhart: Q. Is your name Owen James Grogan? A. Yes.

Q. Do you reside at 2 McNaught Street, Beaumaris, Victoria? 4. Yes.

Q. Are you a merchant banker by occupation? 4. Yes.

Q. I think you are a merchant banker in the employ of Intermarine Australia
Limited, are you not? 4. That is right, yes.

Q. Was that company known by a different name previously, namely, Patrick
Intermarine Australia Limited? A. Yes.

Q. Was the name changed to the present name in about February of 19757 A.
Yes.

Q. I think there were substantial Patrick interests holdings in that company
earlier were there not? 4. Yes.

Q. Are the people who now own shares in the company Marine Midland Bank
of New York and the Toki Bank Limited, a Japanese Company? 4. That is right.

Q. You have been, have you not, in the employ of what is now known as Inter-
marine Australia Limited since about August, 1971? A. That is correct.

Q. Were you seconded by that company to Patrick Intermarine Acceptances
Limited at the time you first joined it? 4. Yes, that is correct.

Q. In 1971, and did you remain so seconded until about the middle of 1974?
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A. That is correct.

Q. What was your position once you were seconded to Patrick Intermarine
Acceptances Limited? A. Victorian Manager.

Q. What were your duties? A. I was responsible for the operations of Patrick
Intermarine Acceptances Limited in Victoria.

Mr. Lockhart: Q. Responsible to whom, Mr. Grogan? 4. The executive director
of Patrick Intermarine Acceptances, for that part of the business that I was responsible
for to Mr. Davie in Sydney.

Q.D-A-V-I-E? A. That’s right.

Q. Did you have discussions during the period 1971 to 1973 with officers of
First Leasing Australia Limited? A4. Yes.

Q. Who were those officers? 4. Primarily Mr. Ashbolt and one other person
whose name I can’t recall, but primarily Mr. Ashbolt.

Q. Do you know a Mr. Whitham, Mr. Robert Dennis Whitham? 4. I didn’t—I
don’t recall the name apart from a question put to me by Mr. Brian Watson—Wilson,
on Friday as to whether I knew this gentleman, and I said No, I didn’t; that is the last
time I have heard of his name.

Q. Did you have any discussions with any officer of First Leasing Australia Ltd
relating to the rolling-over of a loan by Patrick & Company or Patrick Intermarine
Acceptances Limited to First Leasing Australia Limited which had been in August
19697 A. 1 had discussions with an officer of First Leasing in regard to a loan which
was to be secured by letter of credit. Whether specifically the loan originated in 1969
or not, I don’t recall.

Q. When do you recall the discussions? 4. In—I had a meeting with the
managing director of First Leasing.

Q. Mr. who? A. Mr. Frank Reinehr, I think, on 27th February, 1973.

Q. Pausing there for a moment, I think you have a diary note of that meeting,
do you not? 4. Yes, I have.

Q. It is in Melbourne, I gather? 4. Yes.

Q. But you have made arrangements to have it sent up here by some rapid means,
is that right? 4. Yes.

Q. Did you use that diary note to assist you to remember the date of the con-
versation? 4. Yes.

Q. What, as best you recall it, was said by you to him and he to you, in that
discussion? 4. The total discussion?

Q. Yes? A. I had a meeting with Mr. Reinehr with Mr. Davie. The purpose was
to continue the relationship of Patrick Intermarine Acceptances Limited with First
Leasing and three basic matters were discussed: (1) The question of any subsequent
underwriting in regard to fixed interest issues that First Leasing may have; (2) to
request that First Leasing add Patrick Intermarine Acceptances’s name to the list of
approved borrowers for the lending of First Leasing’s surplus funds in the short-term
money market; and (3) the matter of a letter of credit deal established—No, arranged
by Patrick Intermarine Acceptances was brought up by Mr. Reinehr who asked
whether the SEC—State Electricity Commission of Victoria—were likely to roll-over
a letter of credit that had been established, and I—due for maturity, I think in August
1973. I was not aware of the deal at that particular time; I think Mr. Davie answered
that question.

Q. Do you recall what was said? 4. Only that discussions would take place with
the SEC.

Q. It was he, was it, who first raised the name of the SEC in that conversation?
A. Yes.
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Q. Did you make any response to that statement? 4. No, it wasn’t a matter that
I was familiar with. Mr. Davie would have made the response, if response was made,
which I think it was.

Q. But you cannot recall? A.—which I think it was.

Q. Can you recall what else was said in that conversation, as best you can
recollect it? A. No, no, I can’t.

Q. Did you have then the discussions with anybody else than Mr. Reinehr re-
ferable to the rolling-over of the 1969 loan of $1.5-million? 4. That is the one that
matured in August 1973?

Q. Yes? A. Yes, it was my responsibility to complete the documentation as far as
First Leasing was concerned, and I had a discussion or discussions with staff of First
Leasing.

Q. Who did you have the discussions with? 4. Well, to the best of my
recollection it was Mr. Ashbolt. He was the principal person with whom I dealt at
First Leasing.

Q. Can you recall what your discussions were with him referable to that subject
matter? 4. No, it was just one of a number of deals that we were doing in the short-
term money market, I had had a number of continuing relationships with First
Leasing, primarily through an inter-company market.

Q. I think you have seen this in chambers this morning, have you not, Mr.
Grogan. I show you pp. 35 and 36 of the transcript. Just read, if you would, from
the second question from the top, to yourself, and then over to p. 36 to just before
it says, “Mr. Lockhart called for a bank memorandum.” (Witness reads.) You have
read those pages, have you, Mr. Grogan? 4. Yes.

Q. You see that there is recorded there a conversation Mr. Whitham says took
place with a Mr. “Alan” Grogan and you have read the substance of what he says?
A. Yes.

Q. Can you tell us, in general terms first, whether you agree or disagree with the
words attributed to you in any discussions with Mr. Whitham or any officer of First
Leasing Australia Limited? 4. Yes. Well, I can’t recall that Mr. Whitham was the
officer I was dealing with; I had thought it was Mr. Ashbolt; I don’t recall Mr.
Whitham’s name. As far as the substance of the transcript is concerned, I have no
recollection at all. There was generally a matter of negotiation in such deals as this
particular one; there could have been that type of discussion, but I have no recollection
of it.

Q. Do you recall if the person to whom you spoke told you what First Leasing
had paid to SEC of Victoria, through Were’s, at an interest rate? 4. No.

Q. When you say “No” do you have any recollection? 4. I have no recollection
of that statement at all.

Q. Do you mean by that that you simply have no recollection or you think it
likely or unlikely it was said? 4. I don’t recall the statement and whether it was said
or not. I have no recollection.

Q. Mr. Grogan, where a person is acting as a broker in the money market in
Australia but acting as a principal as distinct from a “mere” broker—A4. Mmm.

Q. —is it important to preserve the anonymity of the identity of the lender when
talking with the borrower, and vice versa? 4. As principal?

Q. As principal? A. Well, normally the situation does not arise where it is of any
interest to either party; when a money market dealer acts as a principal, he borrows
funds and his treatment of those funds is of nointerest to anybody, apart from him-
self. The on-lending of those funds is always anonymous, as opposed to the inter-
company market where a money market dealer acts as broker and takes a commission
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where both parties know each other—

Q. And both parties have direct contractual nexus? 4. Yes.

Q. Is it regarded by you as important where the broker is acting as a principal
that he does not reveal to the lender who the on-borrower is and does not reveal to
the person to whom he is lending the monies who the person is from whom he is
borrowing the money? 4. I would think it would be unprofessional; I think it is very
important not to disclose.

Q. Why? A. Because the relationship between the borrower and the money
market dealer is a professional one where the banker or the money market dealer is
borrowing funds on its strength of its reputation, and then its ability to on-lend, it
has an ability, a skill in the money market to compete with other dealers, and I don’t
think it is at all professional to discuss borrowers and lenders in that context.

His Honour: Q. But I suppose these things have a habit of getting out? 4. I
can’t answer that one, your Honour, because one can deduce a source of funds, but
in my procedures I would not agree that that information should get out.

Q. No, but whether you agreed or not, it sometimes does, I suppose? 4. Perhaps,
yes, perhaps.

Q. What do you mean it is unprofessional; you mean unprofessional because you
revealed the source, and therefore they may deal directly next time, or do you mean
something ethically wrong with it? 4. No, I think—I don’t think there is anything
particularly ethically wrong with it. I think it does preserve a relationship with both
parties, and it does not encourage one party going direct to the other party, which can
happen; this may be the extent of one’s professionalism.

Q. In other words, if it gets out, you may lose business? 4. Yes.

Q. And that is what you mean by not being professional? A. Yes, to a degree,
yes.

Q. What else do you mean? A. The other matter that I am concerned with is that
one does hope to have a certain skill, and if one tells everybody what your skill is,
then there certainly is no mystery involved with it; I just don’t think it is very correct.

Q. Do you mean “correct” in an ethical sense or “correct” in what I understand
your definition of professional sense? A. 1 think in a professional sense; perhaps I
could modify that perhaps and also in an ethical sense. :

Q. Why would it be unethical? 4. Well, I think that the nature of money market
dealer is—and also banking generally—is very competitive and if everybody was to
know each other’s business, it would be down-grading one’s own organisation.

Q. You mean your own company? 4. Yes.

Mr. Lockhart: Q. Did you have any discussions with any representatives of First
National Bank of Boston referable to the rolling-over of the letter of credit of 13th
August, 1969 No. S11015 which became, in due course, the Boston letter of credit
S1267 of 14th August, 19737 A. No.

Q. Did you have any discussions referable to that same subject matter with any
officers of the Commercial Banking Company of Sydney Limited? 4. No.

CROSS-EXAMINATION:

Mr. Hamilton: Q. You say, Mr. Grogan, that you had a meeting on 27th
February, 1973, when you saw Mr. Frank Reinehr in company with Mr. Davie? 4.
Yes.

0. Where did that meeting take place? A. In Mr. Reinehr’s office in Melbourne.

Q. Mr. Davie, I think, was normally stationed in Sydney? A. Yes.

0. You say that at that meeting it was Mr. Reinehr who raised the subject of this
transaction in which the SECV was involved; is that correct? 4. Yes.

Q. And that you had not heard of that transaction before that time. 4. To the
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best of my knowledge, yes.

Q. It was spoken of clearly as if it were an existing transaction at that time? 4.
Yes.

Q. Although, do I take this to be correct, you did not know at that time that it
dated from 1969, or when it dated from? A. Not to the best of my knowledge, no.

Q. The transaction, when it was spoken of by Mr. Reinehr was spoken of in
terms of a roll-over of an existing transaction? 4. The possibility of a roll-over, yes.

Q. The source of Mr. Reinehr’s interest seemed to be whether or not the SECV
funds that were involved would continue to be available when the existing arrange-
ment came to an end? A. Yes.

Q. You spoke about the two markets; the markets were your merchant banker
or principal to principal, and dealings by merchant bankers in the inter-company
market, is that correct? 4. Yes.

Q. So far as the inter-company market is concerned, did you have dealings with
First Leasing Australia on the inter-company market? 4. Yes.

Q. That is you acting on behalf of Patrick Intermarine Acceptances Limited?
A. Yes.

Q. Did they go on over some period of years? 4. Yes.

Q. They were often in the inter-company market? 4. Yes.

Q. You, on a number of occasions, acting on behalf of Patrick Intermarine
Acceptances Limited as broker in such transactions in which First Leasing Australia
Limited was involved? 4. Yes.

Q. As 1 think you have already said, those were transactions where your
company, Patrick Intermarine Acceptances, took a brokerage fee? 4. Yes.

Q. These otherwise were transactions where the principal and interest payable
on the loan were paid directly by First Leasing Australia Ltd. to the lender and not
to Patrick Intermarine Acceptances Ltd.? 4. Yes.

Q. The only moneys that came to Patrick Intermarine Acceptances Ltd. direct,
were its brokerage fees? 4. Which were paid initially, yes.

Q. Were transactions of that sort in which First Leasing Australia Ltd. was
involved sometimes secured transactions? I am thinking in particular, secured by bank
letters of credit? 4. No.

Q. Have you seen transactions in the inter-company market where there has
been security by way of letter of credit? 4. I have negotiated for them. I can’t recall
one specific one, but they certainly can happen and may happen.

Q. When they do happen is the security in the name of the broker or the name of
the person producing the money? A. The name of the person providing the money.

Q. That is the broker’s lender client? 4. Yes, that’s right.

His Honour: Q. As you understand it, who gets the benefit of the security? 4.
The borrower—the lender.

Mr. Hamilton: Q. That is the broker’s client? 4. Yes.

(Mr. Gleeson called for some handwritten notes produced on discovery by the first
defendants as discovery document No. D20 (produced.))

Mr. Gleeson: Mr. Grogan, would you look at the documents that I show you,
being handwritten notes, discovery documents D20. First of all, do you recognise the
handwriting on those notes? 4. No, I don’t.

Q. Having those documents in front of you and I draw your attention to what
is written under the date “13th August 1973” the second line on that page, does that
assist you on the question of whether or not you had a telephone conversation on or
about 13th August, 1973, with the person whose name might have been known to
you as Whitton? A. No, it doesn’t, I don’t recall that name at all.
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Ir(1: the S‘E‘fﬂeme (Handwritten notes produced: tendered: objected to by Mr. Lockhart and Mr.
ourt o ew

South Wales Hamilton: tender withdrawn.)

COB{'V];?O?W Q. Was there a David G. Nicholl in Patrick Intermarine Acceptances Ltd. office?

Commercial A. Yes. )
List Q. 1 show you what I suggest is a copy of a letter written by Mr. Nicholl to the
No. 10 secretary of First Leasing Australia Ltd. on 16th August, 1973, headed “Attention
— Mr. R. D. Whitham.” Would you look at that letter. Have you seen the original of a
*’E'f‘:;:}‘gff: copy of that letter before? A. Well, Mr. Nicholl should have or would have referred

1t to me.

Q. That is a letter that was written from your office to First Leasing confirming
this transaction, isn’t it? A. Right.

Q. It is addressed, you see, for the attention of Mr. Whitham? A4. Right.

Q. Do you still say you have no recollection of Mr. Whitham in relation to this
matter? 4. Yes.

(Original of above letter produced and tendered: Noted it is identical with the copy
which is part of Ex. 3.)

Q. I think you have told us when you were giving an account of the meeting that
took place with Mr. Reinehr on 27th February, 1973, that Mr. Reinehr asked
whether the SECV was likely to roll-over the letter of credit? 4. Yes—roll-over the
—rnot for them to roll-over the letter of credit, but whether they would be lending
funds against the security of the letter of credit.

Q. I had thought you had used in your evidence the expression “roll-over the
letter of credit”? A. I would have said it in error because the SEC were providing the
cash.

Q. Is there an expression called “roll-over the letter of credit”? A. Yes, well,
normally a letter of credit expires on due date and a new one is drawn, but the term,
it could be used very loosely; for example, if one had a continuing deal where a letter
of credit was to be re-established, then one could say the letter of credit was to be
rolled over, but it would be a loose term rather than an accurate one.

Q. Yes, but even though it may be perhaps a loose use of language, it would not
be a surprising expression? A. No.

Q. To hear somebody say “roll-over the letter of credit”? A. No.

Q. You would understand what they meant? 4. Yes.

Q. What would you understand it to mean? 4. The extension of the original
letter of credit.

Q. It would be an appropriate expression to use in relation to an extension or a
renewal of a loan that was secured by a letter of credit, wouldn’t it? 4. Yes.

Q. It would also be an appropriate expression to use in the case of a loan where
the transaction was secured by two back-to-back letters of credit? 4. Yes.

Q. What do you understand the word “‘nexus” to mean? 4. Nexus?

Q. Nexus? 4. 1 don’t understand it; I know the word but 1 can’t give a definition
to 1t.

Q. My learned friend Mr. Lockhart put a question to you in which he used that
expression and you assented to what he said. Do we take it you were not entirely
sure what he meant when you assented? 4. Yes.

Q. I show you one other document, a copy of a document which was discovery
document No. 25. It does not bear a date and it may be that it is a draft of a letter
that was ultimately written, Mr. Grogan, but I show you what appears to be a letter
or a draft of a letter from Patrick Partners to First Leasing. In the top right-hand
corner there are the words “Copy to PIAL Melbourne. Attention Mr. O. Grogan”,
and in the body of the letter are the words, “attention Mr. Robert Whitton”. Would



10

20

30

40

50

73

you have a look at that. Do you remember seeing a letter like that? 4. No. I don’t

remember that.

(Original or copy of letter in those terms called for: Mr. Gleeson said he understood
a letter in similar but not in the same form is part of Ex. B.)

Q. Having seen that document, does that refresh your recollection as to whether
you had dealings with Mr. Whitham in relation to this transaction? 4. No, it doesn’t
at all. I just don’t recall that name.

Q. Certainly your position now is that not only do you have no recollection of Mr.
Whitham but you also have no recollection of a Mr. Whitton—correct? A. Yes.

(Witness retired. )
(Luncheon adjournment.)
ON RESUMPTION:

(Uniform Customs and Practice of Documentary Credits referred to in some of the
exhibits tendered by Mr. Gleeson deemed to have been tendered as it appears at
p. 649 of Paget 1962 ed.)

TIMOTHY RICHARD WIGRAM ALLEN
SWORN AND EXAMINED:

Mpr. Lockhart: Q. Is your full name Timothy Richard Wigram Allen? A4. It is.

Q. Do you live at 1 Wolseley Crescent, Point Piper? 4. Yes, I do.

Q. You, in 1969 and through to 1973, were a partner of Patrick & Co. and later
Patrick Partners, is that so? A. Yes, I was.

Q. Stock and share brokers? A. Yes.

Q. As a member of that firm, were you in charge of its money market operations?
A. 1 was, yes.

Q. Did that involve, amongst other things, the borrowing and lending of money?
A. 1t did.

Q. By the firm? A. Yes.

Q. Do you recall when Patrick Intermarine Acceptances Ltd. was incorporated?
A. It was some time in 1971, Mr. Lockhart, I am not sure of the date.

Q. Did it take over the money market operations which had previously been
conducted by the firm itself? A. Yes, it did.

Q. What was your position in the company Patrick Intermarine Acceptances
Ltd.? A. I did not have a position in the company Patrick Intermarine Acceptances.

Q. But you continued, did you not, to negotiate certain loans of funds to Patrick
Intermarine Acceptances Ltd. and on-lending of funds by it to others? 4. I had what
you might call a “watching brief”, Mr. Lockhart, but that would be all.

Q. Did the firm Patrick & Co. act in various money market transactions some-
times, as you understood it, as a principal, sometimes as a mere broker? 4. Yes, it did.

Q. What is the distinction between the two, as you understood it? 4. My
distinction between the two is that the principal is the man who is liable on each
side of the loan, whereas an agent, there is no liability, no direct liability.

Q. Reference has been made in evidence to what are called special deals Nos.
1,2 and 3? 4. Yes.

Q. Special deal No. 1 was, if I may direct your attention to it, a loan by the SEC
of Victoria to Patrick & Co. of $500,000? 4. Yes, I recall that.

Q. With a letter of credit from the Commercial Banking Co. of Sydney in favour
of the SEC of Victoria? 4. Yes, that is correct.

Q. And an on-lending of funds by Patrick & Co. to First Leasing Australia
Limited? A. Yes, that is correct.

Q. With a letter of credit issued by the First National Bank of Boston in favour
of Patrick & Co. as beneficiary? A. Yes, I recall that.
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Ifééﬂf{ ggﬁfxe Q. Did you have any discussions with any officer of First Leasing Australia

South wales ~ referable to the setting up of the loan from Patrick & Co. to it? 4. Yes, I would
Common Law  have had discussions with Mr. Reinehr.

C(?,;ﬁ;?é}al Q. Did you tell Mr. Reinehr when you had those discussions that the original
List source of the funds had been SEC of Victoria? 4. No, I didn’t, Mr. Lockhart.
No. 10 Q. Did you have discussions at or about the same time with representatives of
Pl the SEC of Victoria? A. Yes, I did.
Exhibits. Q. With whom did you have the discussions? A. A man called Mr. Shears, Mr.
Bill Shears.

Q. Did you mention to him or anybody else in the State Electricity Commission
of Victoria that the funds the Commission was lending Patrick & Co. would be on-
lended to First Leasing Australia Ltd.? 4. No, I did not.

Q. Special deal No. 2 as it has been called was the loan of $1.5-million by the
State Electricity Commission of Victoria to Patrick & Company? A. Yes, I believe
that is the position.

Q. The on-lending of that equivalent sum of money to First Leasing Australia?
A. A similar sum of money, yes.

Q. Did you have discussions with anybody on behalf of First Leasing in
establishing that Joan by Patrick & Co. to it? A. Yes, again I would have had discus-
sions with Mr. Reinehr and possibly a woman whose name I don’t recall, who could
have been Mr. Reinehr’s secretary.

Q. Did you tell Mr. Reinehr or the woman to whom you have referred at any
stage during those discussions that the money had, as an initial source, the State
Electricity Commission of Victoria? 4. No, Mr. Lockhart.

Q. Did you have discussions in relation to that same transaction, special deal
No. 2, with an officer or officers of the State Electricity Commission of Victoria? 4.
Yes, I did.

Q. With whom? 4. Mr. Shears again.

Q. Did you tell him at any stage who Patrick & Co. were on-lending funds to?
A. No, I did not.

His Honour: Q. Did you borrow funds and on-lend them generally? that is to say,
you would borrow a particular sum of money and perhaps lend it in ways that could
not be connected with your borrowing sources? 4. Yes, often, your Honour, and we
borrowed, as principal, from the SEC, on numerous occasions on a weekly basis.

Q. And lent it perhaps to half a dozen borrowers? A. Sometimes lent it out and
sometimes invested it ourselves in Government Bonds which would then be used as
security to secure the loan from SEC.

Mr. Lockhart: Q. Was that the position through from 1969 to 19747 A. Well,
1969 to 1971 or 1972, yes; 1974 1 would have been personally more or less out of
the picture because it would have been PIAL that was doing the borrowing.

Q. Coming to what has been called special deal No. 3, I wish to draw your
attention to that. That was the loan from the SEC of Victoria to Patrick & Co. of
$1.5-million? 4. Yes.

Q. And the lending of $1.5-million by Patrick & Co. again to First Leasing
Australia? A. Yes, I remember.

Q. And again with two letters of credit involved. With whom did you have
discussions in First Leasing referable to the establishment of that loan? 4. Again it
would have been Mr. Reinehr.

Q. Did you tell him or anyone else in First Leasing that the initial source of
funds had been SEC of Victoria? A. No, I didn’t.

Q. With whom did you have discussions at SEC of Victoria referable to that
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transaction? 4. Again, Mr. Shears. . . .

Q. Did you tell him that the moneys were to be on-lent to First Leasing Australia?
A. No, I1didn’t Mr. Lockhart.

Q. Did you take part in any of the discussions referable to what has been called
the rolling-over of that last-mentioned loan of $1.5-million under special deal No. 3
which took place in 1973? A. No, I believe I had one discussion with Mr. Reinehr but
most of my discussions would have been with Mr. Davie who would have then taken
over the technical details of the rolling-over of the loan with an officer, presumably
of First Leasing.

Q. Mr. Davie being with Patrick Intermarine Acceptances Ltd.? 4. Yes.

Q. From time to time requisitions were submitted by Patrick & Co. to the
Commercial Banking Co. of Sydney for the issuing of letters of credit in relation to
loans from the SEC of Victoria to Patrick & Co., is that not so? 4. Yes, that is correct.

Q. (Approached with Ex. A.) This is a copy of a requisition form of 8th April,
1969, produced by the bank, Mr. Allen. If you would just look at that. I draw your
attention to what is note (j) at the bottom in type, do you see that? 4. Yes, I do.

Q. Can you tell his Honour what role, if any, you played in the drafting of that
note? A. I would not have played any role at all in the drafting of the note itself.

Q. Do you know who did, beyond the note (j), Mr. Allen? (objected to by Mr.
Gleeson.)

Mr. Lockhart: Q. Do you know if anybody in Patrick & Company played any
role in the drafting of Note J which I have just showed you? 4. I know they didn’t
play any part in the drafting of Note J.

Q. Why is it that you say that? 4. It was a requirement put on us by the bank.

Mr. Gleeson: 1 take it my objection covers this?

His Honour: Yes.

Witness: 1t was a condition put on us by the bank preparatory to them drawing
a letter of credit in favour of the S.E.C.

His Honour: Q. Could you tell me, Mr. Allen, what you understood it meant?
A. What I understood Note J meant?

Q. Yes. A. I thought that that was their requirement to convince them that they
were in a position to issue a letter of credit in favour of the S.E.C. in favour of
Patrick Partners or Patrick & Company as it was then.

Q. I am sure that is right but I wonder if you yourself had formed any views as
to what it meant when you first saw it? 4. I know we had a lot of discussion as to
what exactly it meant because it did not appear to be extremely clear in its wording,
your Honour.

When I say “we” I mean myself and Mr. Davie or others in our office but we
assumed, rightly or wrongly, that as it was the bank’s requirement that that placed
them in the position that they required to be vis-a-vis the issuing of the letter of credit.

Q. Whatever that position was? 4. Whatever that position was.

Mr. Lockhart: Q. Requisitions in the same form of the inclusion of Note J then
followed in relation to the other special deals that I have referred to, did they not?
A. Yes, I think they would have. Making an assumption now, I think they would have
been got from the initial one rather than each time provided by the bank.

Q. I want to take you to the affidavit of Mr. Blackett sworn on 8th August, 1975.
Do you have Mr. Blackett’s affidavit? 4. Yes, I do.

Q. Just read to yourself please if you would pars. 2 and 3. 4. Yes.

Q. Tell his Honour if you disagree with anything that is related there as
conversations and what it is. A. The only part I disagree with is the suggestion that a
letter of credit be made in favour of the Commercial Banking Company of Sydney
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and not in favour of Patrick & Company.

Q. Just identify it a little more precisely. Do you mean in par. 2 the third line?
A. Yes, the words “in its favour”.

Q. And what about par. 3?7 4. The words “in our favour”.

Q. Otherwise do you agree in substance with what he relates? 4. Yes, I do.

His Honour: Q. What did you understand by a “back-to-back letter of credit” in
those circumstances? Let me show you what I mean. You take par. 3. According to
you, I am to read it, “before the bank issues the local letter of credit we will require
that the letter of credit from the First National Bank of Boston is established and it
will have to be in the nature of a back-to-back letter of credit.”

What did you understand by a back-to-back letter of credit in that context? A.
The bank issuing a letter of credit in favour of a lender at the instigation of a party
against the existence of a letter of credit in favour of the requesting party.

Q. But wouldn’t that rather indicate that if the Australian bank were called upon
to pay it could have recourse to the foreign bank’s letter of credit? 4. I would have
assumed so, yes, your Honour.

Q. I appreciate that you say that the words “in our favour” were not used but
was there any difference in your understanding of what was said to you from what
there would have been if those words had not been used? 4. Yes, quite strongly.

Q. In what way? A4. I had to make sure that Patrick & Company was secured
against the money that they were lending to First Leasing and, if the letter of credit
had not been in favour of Patrick & Company, then Patrick & Company itself would
not have been secure so it was necessary for the transaction, for the letter of credit,
to be in favour of Patrick & Company.

Q. But I just wondered how the expression in your understanding of what was
going on “back-to-back” fitted in? A4. I think it does. It is a letter of credit that I
requested in favour of or that was in existence in favour of Patrick & Company and,
because of this letter of credit which would have put Patrick & Company in funds, we
asked the bank if they would issue a letter of credit in favour of S.E.C. on our account
and the fact that we would have received the funds would have presumably offset
any drawing on the letter of credit that the C.B.C. had issued.

Q. All as long as your company stayed solvent? A. I must admit that possibility
had not crossed my mind at the time.

Q. It probably didn’t cross anybody’s mind. A. No, I don’t think it did, your
Honour. :

Mr. Lockhart: Q. Who did you regard as being entitled to call on the letter of
credit issued by the First National Bank in favour of Patrick & Company as
beneficiary in the event of default of the borrower, firstly? 4. Patrick & Company.

Q. Anybody else? A. No.

CROSS-EXAMINATION:

Mr. Meagher: Q. Would you look at this bundle of five documents. Are they
copy letters written by you to First Leasing relating to Special Deal No. 1 and Special
Deal No. 2? 4. They are certainly my signatures, yes.

(Bundle of five copy letters tendered and admitted as Ex. 6)

Q. I hand you a letter from First Leasing to Patricks of 22nd May, 1969. Is
that a letter received by you at Patricks from First Leasing? 4. Yes, it is.

(Letter from First Leasing to Patrick & Company of 22nd May, 1969, tendered and
admitted as Ex. 7)

Q. I show you another bundle of copy letters. Tell me, are they copies of letters
sent by you on behalf of Patricks to the State Electricity Commission? A. Yes, they
are.
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(Bundle of copy letters sent from Patrick & Company to the State Electricity Com-
mission tendered and admitted as Ex. 8)

Q. Would you look at this letter of 26th May, 1969, from the State Electricity
Commission of Victoria. Is that a letter received by you in Patricks from them?
A. Yes, it is.

(Letter from State Electricity Commission of Victoria to Patrick & Company of 26th
May, 1969, tendered and admitted as Ex. 9)

Q. In the 1969 transactions you dealt with Mr. Reinehr? 4. Yes, I did.

Q. Apart from his secretary or some other lady, no one else in First Leasing that
you can remember? 4. No, not to my recollection.

Q. And you had no direct dealings whatever with the Boston Bank? 4. Yes. On
numerous occasions I spoke to the representative of the Boston bank when he was
in Australia.

Q. In relation to these transactions? A4. In general, about the type of transaction
that was going on.

Q. In dealing with First Leasing in the 1969 transactions there was no mention
that you were acting as agent, was there? A. No.

Q. And you did not disclose at any stage to Mr. Reinehr the source of the funds
which you were on-lending to First Leasing? 4. No, I didn’t.

Q. All payments of interest and principal in respect of the 1969 transactions
were made to Patricks? A. They were.

Q. You never told S.E.C. Victoria that you were acting as an agent? A. No, |
didn’t.

Q. You never told Mr. Reinehr that if Patricks defaulted in its obligation to repay
S.E.C. Victoria the Commercial Bank would have an automatic recourse against
the Boston bank? A. I certainly can’t recall having told him that, no.

Q. And you never told anyone else that in First Leasing, did you? 4. No.

Q. Patricks on occasions did act as agents, didn’t they? 4. Yes, they did.

Q. And on those occasions was a brokerage fee always charged? 4. On every
occasion I can remember, yes.

Q. Referred to specifically as a brokerage fee? 4. Yes.

Q. On every occasion that Patricks did clearly act as agents would interest have
been paid to the principal direct? 4. On every occasion that I can think of
the borrower would have paid the interest to the lender.

Q. And the principal would have been repaid to the lender direct? 4. Yes. We
probably would have carried the cheques.

Q. And whatever security there was for the loan would be made out in the name
of the principal? 4. Yes.

Q. In 1969 you never showed Mr. Reinehr copies of any of the letters of credit
issued by the bank in favour of the S.E.C. Victoria? 4. No, [ wouldn’t have.

Q. And you never showed Mr. Reinehr copies of the requisitions you had put
into the bank requesting the issue of a letter of credit? 4. No, I didn’t.

Q. In talking to Mr. Reinehr you never suggested that it might be his company’s
duty not to repay on the due date? A. Certainly not, no.

Mr. Gleeson: Q. (Witness shown Ex. A) (Approached) Mr. Allen, Ex. A bears
the signature of Mr. John Keir. Do you see that? A. Yes, I do.

Q. He was a member of the firm of Patrick & Company at the time the document
was signed? 4. Yes, he was.

Q. Did you read Ex. A before Mr. Keir signed it? 4. I can’t recall.

Q. Were you aware of the terms of Ex. A before it was sent by Patrick & Com-
pany to the bank? 4. Yes, I was.
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In, the Supreme Q. In particular, were you aware of the terms of par. (j) of Ex. A before it was
South walee  sent by Patrick & Company to the bank? 4. I was.
Cogxi(;?oﬁaw Q. You have been asked some questions about your understanding of the con-
Commercial tractual position. Did you believe that you understood par. (j) before it was sent by
List Patrick & Company to the bank? A. Yes, I did.
No. 10 Q. And did you believe that it contained an undertaking on the part of Patrick
Pl & Company to do something in a certain event'? A. Yes, 1did.
Exhibits Q. That event was there being a drawing under the letter of credit to be

established by the bank? 4. Yes.

Q. In that eventuality, Patrick & Company was to do something? A. That’s right.

Q. And what it was to do was to lodge with the bank certain documents? A.
That’s right.

Q. And the documents were those referred to in par. (j)? A. Yes.

Q. Now, I suppose you understood that there was a reason why in that event
Patrick & Company were undertaking to take that step? 4. Yes, I did.

Q. And the reason why Patrick & Company were undertaking to take that step
in that eventuality was to enable the bank to do something? (Objected to by Mr.
Lockhart and Mr. Meagher; allowed).

Q. I think my question might not have been as clear as it should have been. To
come back again, you agree that your understanding was that Patrick & Company by
par. (j) was undertaking that in the event of a drawing being made under the
C.B.C.s. letter of credit Patrick & Company was going to lodge some documents with
the C.B.C. Bank? 4. Yes, I do.

Q. It was your understanding, was it not, that the reason why Patrick & Com-
pany was going to lodge those documents with the bank was to enable the bank to do
something with the documents? 4. That’s right.

Q. And it was your understanding that what the bank was going to do with the
documents was to draw on the letter of credit set up by the Boston bank, wasn’t it?
A. It was going to pay out to us on the letter of credit.

Q. 1 direct your attention to par. (j). 4. Yes.

Q. You see that in an event there described you were undertaking to lodge with
the C.B.C. Bank a draft and accompanying documents

Mr. Gleeson: Q. Is the expression ‘“back-to-back letter of credit” a common
expression in situations like this? A. I think it is, yes.

Q. And it is one that you used in your discussions with Mr. Thompson? 4. Yes.
Might I say these are probably not or at the time were not very often done, so, in
1969 it would not have been a word that was very freely used.

Q. You thought you understood what it meant? A. I thought I understood what
1t meant.

Q. What did you understand it to mean in your discussions with Mr. Thompson?
A. The issuing of a letter of credit in favour of a lender against the existence of a letter
of credit in favour of the requesting party, in this case Patrick & Company.

Q. When you say “against the existence of” do you mean, amongst other things,
upon the security of? 4. That would depend entirely on the deal, on the requirements
of the bank or on the requirements of the person issuing the letter of credit.

Q. But the use of the First National Bank of Boston’s letter of credit in a back-
to-back arrangement such as this was intended to provide security to the C.B.C. Bank,
wasn’t it? (Objected to by Mr. Lockhart; allowed).

Q. Is that right? A. The existence of the letter of credit certainly provided the

C.B.C. with security, yes.
Q. And, indeed, in the discussions that Mr. Thompson had with you, he made it
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plain to you, did he not, that the C.B.C. Bank was looking for the security of a letter
of credit from the First National Bank of Boston? 4. Yes.

Q. You have told us about some general discussions that you had with
representatives of the First National Bank of Boston about this kind of transaction
generally. May we take it that amongst other things you discussed with them the fact
that you were using the First National Bank of Boston’s letter of credit in a back-to-
back way? A. Not necessarily, no.

Q. Well, you say “Not necessarily”. You did not withhold from the First National
Bank of Boston information as to the manner in which you were dealing with their
letter of credit, did you? A. I don’t think the word “withhold” really comes into it.

Q. Well, you were using their letter of credit, weren’t you? A. Yes, sometimes.

Q. And you were using their letter of credit as security for an arrangement that
you had that the C.B.C. Bank be bankers? A. In the second place, yes. In the first
place, we were using it as security for the money we lent their clients.

Q. But you were using the First National Bank of Boston’s letter of credit as
security for your arrangements with the C.B.C. Bank? 4. Yes, we were.

Q. Did you regard that as being material information of interest to the First
National Bank of Boston? A. No, I didn’t. ‘

Q. Did you regard it as being material information of interest to First Leasing?
A. No.

Q. But you knew, didn’t you, that the device of using back-to-back letters of
credit was one of the ways in which this Australian affiliate of the American bank was
gaining access to Australian sources of money? You knew that, didn’t you? A. I don’t
believe it was.

Q. Did you in fact in any discussions with Mr. Reinehr make reference
to the fact that the First National Bank of Boston’s letter of credit was being used
by you as security for an arrangement you were making with your bank? A. I don’t
believe I would have. I certainly don’t recall having done so.

Q. Was that because you assumed that he would have realised that that was
happening? A. No, I didn’t see that it was—

Q. None of his business? 4.—that it was particularly of his business. We were
providing money for his clients against the security of a letter of credit. So far as we
were concerned, that is what we wanted and what he wanted.

Q. And you did not regard it as being any business of either First Leasing or the
First National Bank of Boston that you were using the First National Bank of Boston’s
letter of credit as security for your own arrangements? A. Not specifically, no.

Q. Well, in general terms? A4. In general terms, it may, technically, have been
necessary to advise them in certain instances of the fact that we used it in discussions
with the potential lender but I don’t recall ever having done so.

Q. You regarded it as being within your authority to use it as security for your
arrangement with the bank, didn’t you? A. Oh, certainly.

Q. And what was it that you regarded as giving you that authority? A. The fact
that the letter of credit was made out in favour of Patrick & Company and we were
using it as security for a loan to First Leasing.

Q. And you were also using it as security under your arrangements with the
bank, weren’t you? 4. Which particular case are we talking about? This $14 million
one?

Q. This $1% million Special Deal No. 3? 4. Certainly it was the existence of that
that was the reason for the C.B.C. drawing the letter of credit, yes.

Q. And you were using the First National Bank of Boston’s letter of credit as
security in your arrangements with the C.B.C., weren’t you? A. Yes, we were using
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it as security.

His Honour: 1 do not fully understand the sense in which you say that; using it
in which sense as a security? 4. Without the existence of the letter of credit, your
Honour, the C.B.C. would not have issued the letter of credit to the S.E.C. so, in that
form, of course, it was used as security. It was not taken as an individual document
and mortgaged, if you like, but the fact that it was there was the security for the bank
because they knew that if we could not pay the S.E.C. or if we were not paid by First
Leasing then we would receive $1% million from the First National.

Mr. Gleeson: Q. But, Mr. Allen, the bank not only required that there be a letter
of credit from the First National Bank of Boston but they required a promise by you
that in the event referred to in par. (j) you would draw on that letter of credit. That
was plain to you, wasn’t it? A. Sorry, Mr. Gleeson?

Q. The bank not only required the existence of a letter of credit but they required
a promise by you to draw on the letter of credit in the event referred to in par. (j)?
A. 1 think that’s correct. Yes, they did. ,

Q. And you said in your evidence when my learned friend Mr. Lockhart I think
was asking you some questions that one of the things that the bank was looking for
as security was an arrangement under which the First National Bank’s letter of credit
would put Patrick & Co. in funds in a certain situation? 4. That’s right, yes.

Q. And you understood it to be a necessary part of that security that once
Patrick & Co. were put in funds in that eventuality they would deposit those funds
with the bank? That was plain, wasn’t it? 4. No, not necessarily.

Q. It wasn’t much use to the bank to have Patrick Partners put in funds unless
Patrick Partners applied those funds in a particular way, was it? 4. We had a very
large turnover in our money market. I mean, we would have paid out $14 million to
the S.E.C. on the day that it was due. We would have been debited with that amount
of money. We may have used the A.N.Z. Bank or the Bank of New South Wales to do
that.

Q. If you paid out $1% million to the S.E.C.V. there would not have been a
drawing under the bank’s letter of credit? A. Not under the C.B.C.’s letter of credit
but under the First National Bank’s letter of credit. ,

Q. The event that the C.B.C. Bank was interested in and the only event that the
C.B.C. Bank was interested in was the drawing being made under its letter of credit,
wasn’t it? (Objected to by Mr. Lockhart: question withdrawn)

(Objection as to understanding taken by Mr. Lockhart.)

Mr. Gleeson: Q. 1 am asking you about an answer you gave to my learned
friend Mr. Lockhart about Patrick & Co. being put in first under the First Nation
Bank of Boston’s letter of credit. It is plain, is it not, that the event that par. (j) is
talking about involves default by Patrick & Co.; that is plain, is not it? 4. Yes.

Q. For whatever reason the situation to which par. (j) is addressing itself is that
Patrick & Co. is a defaulter? 4. Yes, it has not paid.

Q. It has not paid the State Electricity Commission? 4. That is right.

Q. When you say that the bank was looking to see that Patrick & Co. would be
put in funds under the First National Bank of Boston’s letter of credit, that eventuality
to which this arrangement is addressing itself is happening in the context of Patrick
& Co. being a defaulter, is not it? 4. Yes, it is.

Q. What I am suggesting to you is that in a situation where Patrick & Co. is a
defaulter an arrangement under which Patrick & Co. is going to be put in funds by
some third party provides a security to the bank only if Patrick & Co. applies those
funds by putting them into its account with the bank; that is plain, is not it? 4. Yes,
that seems quite plain.
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Q. You never understood that in the event to which this paragraph is addressing
itself, that is Patrick & Co. being a defaulter, if Patrick & Co. got $1.5-million from
the First National Bank of Boston it was to be at liberty to go back and pay that
$1.5-million into the ANZ Bank or the Commonwealth Bank? 4. The thought never
occurred to me that Patrick & Co. would default. I can only say I never thought of it.

Q. This clause is about what is going to happen in the event that Patrick & Co.
does default, is not it? 4. Yes.

Q. Did you ever tell Mr. Reinehr that the source of the $1.5-million involved
in special deal No. 3 was the State Electricity Commission of Victoria? A4. I certainly
do not recall ever having told Mr. Reinehr that.

Q. It became apparent to you at some stage that Mr. Reinehr knew that? A. Yes.

Q. When did it first become apparent to you that Mr. Reinehr knew that? 4. As
far as I can recollect it was some time either late in 1972 or early 1973.

Q. Do you recollect the occasion on which it first became apparent that he knew
that? Was it a meeting or a telephone-discussion? A. I have a feeling Mr. Davie told
me.

Q. You may have got the information about Mr. Reinehr’s state of knowledge
indirectly? A. From somebody else. I may have got it from Mr. Reinehr. I remember
being surprised at the time.

Q. What I want to suggest to you is that during 1969 you became aware that Mr.
Reinehr knew that the State Electricity Commission of Victoria was the source of
these funds. Do you disagree with that? A. Yes, [ do.

Q. In the records that were kept by Patrick & Co., later Patrick Partners, in
relation to special deal No. 1 and special deal No. 2 and special deal No. 3 the
amounts of money in question were recorded as being on deposit, were they not?
A. I cannot recall.

Q. You are not familiar with the accounting kept? 4. No, not really.

Q. (Ex. Q. handed to witness.) Would you look at Ex. Q. I think you will notice
on one of the documents there is some handwriting. Do you see that? A. Yes.

Q. Do you know whose writing that is? 4. No, | am not certain. It is certainly
not mine.

Q. You disagree in part with some evidence that Mr. Thompson has given of
conversation that you had with him. Do you recollect that? You have in front of you
an affidavit? A. I thought that was Mr. Blackett.

Q. You disagree in part with the evidence given by Mr. Blackett in that affidavit?
A. Yes, 1do.

Q. Do you have any note or record of the conversation referred to in that
affidavit? 4. No, I do not, not to my knowledge, although I have not searched
diligently for any notes or records.

Q. Where would you search if you were asked to search diligently for such a
note or record? A. In the dungeons of Grace Bros.

Q. There are documents belonging to Patrick Partners or Patrick & Co. that
may relate to the matter that are in storage? 4. That may relate to the matter. I have
no knowledge of any specific documents.

Q. You have no note of the conversation, and may we take it no other record of
the conversation? 4. I do not know whether there is or is not.

Q. There is nothing that you have to assist your recollection of the conversation?
A. No.

Q. Except Mr. Blackett’s own affidavit? 4. And my knowledge of the transaction.

Q. May we take it, if you had not read Mr. Blackett’s affidavit you would not
even have as good a recollection of the conversation as you now have? 4. That is not

correct.
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Q. What is your recollection of what the conversation was? A. I would not have
recalled the conversation. I would have recalled the terms of the discussion but not
the conversation.

Q. What is your best recollection now as to the conversation? A. I do not have
a recollection of the conversation at all.

His Honour: Q. Do you remember having a conversation with him about this
matter? A. Once again I spoke to the CBC possibly three or four times a day for three
years. I certainly cannot recall a specific conversation about this specific loan, I did
many deals with the CBC, and many deals with regard to letters of credit. I may have
spoken to Mr. Blackett a dozen times on this particular deal.

Mr. Gleeson: Q. Have you seen other records? Have you seen Mr. Blackett’s
record of this conversation? A. No.

Q. Upon what do you base the statement that you disagree in part with Mr.
Blackett’s account of the conversation? 4. My total knowledge and memory and
what I was doing at the time.

Q. You have no particular knowledge of the conversation? 4. No.

Q. May we take it when you disagreed with the words “in your favour” for
example you were not giving evidence of a recollection of the conversation but you
were merely intending to convey to us that you do not believe you would have said
that? 4. No, I am saying I definitely would not have said that. I am saying I definitely
did not say that.

Q. Do you understand the difference? A. I do understand the difference.

Q. It is one thing to say you remember a conversation and the conversation did
not include those words, and it is another thing to say, “If I did have a conversation
with him on a particular occasion, I certainly would not have said that because that
is not the kind of thing I would have said.” A. If I was discussing something that was
black I certainly would not at that conversation have said it was white.

Q. Which of those two situations is it, the former or the latter? May we take it
that you do not remember the conversation with Mr. Blackett about which he speaks
in his affidavit? 4. No, I do not recall the conversation.

Q. You do not recall anything about it? 4. I recall speaking to officers of the
bank and arranging the deal.

Q. But you have no better recollection than that? 4. No. I spoke to Mr. Blackett
often. I cannot recall whether it was Mr. Blackett specifically I spoke to on this
particular deal. ‘

Q. So far as your recollection goes you could have had no communication with
Mr. Blackett about this deal at all? 4. With Mr. Blackett particularly, yes.

Q. Is that right? A. That is right. It is unlikely.

Myr. Lockhart: No questions.

(Witness retired. )
JOHN WILLIAM STRUTT
sworn and examined:

Mr. Lockhart: Q. You live at 1 Cooper Street, Paddington? 4. I do.

What is your occupation? A. Departmental manager.

Q. In August 1973 were you employed by Patrick Intermarine Acceptances Ltd.
as manager of that company? A. I was.

Q. When did you first commence employment with that company? A4. 1st
February, 1973.

Q. When did you leave their employ? A. I left the liquidator’s employment in
March of this year.

Q. In general terms what were your duties as manager of that company? 4. I
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was responsible for the day to day activities of the company’s money market operations
in all centres.

Q. Which are those centres? 4. Sydney, Melbourne, Brisbane and Perth.

Q. Do you know of Mr. Whitham of First Leasing Australia Ltd.? 4. I have
spoken to Mr. Whitham on the telephone I believe, from my notes.

Q. Did you speak to him about August 1973? 4. I believe so.

Q. Did you speak to him referable to the rolling-over of a loan that had been
made by Patrick & Co. to First Leasing in August 1969? A4. I spoke to him about the
re-negotiation of a loan.

Q. The re-negotiation of a loan by Patrick Intermarine Acceptances Ltd.; is that
right? 4. Correct.

Q. This was a telephone call? 4. Yes.

Q. Can you recall what he said to you and what you said to him? 4. No, I cannot
really. I spoke to Mr. Grogan, our Melbourne manager, who communicated with
him. I believe I spoke with him from notes I have referred to. There would be several
conversations I believe; two, anyway.

Q. Can you recall the subject matter of those conversations? 4. Not specifically.

Q. Did you play any part in the making of the loans by Patrick & Co. to First

'Leasing Australia in 1969? 4. None at all.

Q. Can you recall discussing with anyone on behalf of First Leasing the interest
rate at which the loan to be made by Patrick Intermarine Acceptances Ltd. was to
be made in August 1973? A. Again referring to these notes—

Q. Do you have your notes with you? 4. Somebody here has them.

Q. Are these the notes marked D.20 that you are referring to? A. They are.

Mr. Lockhart: May Mr. Strutt refer to his notes?

His Honour: Yes.

Mr. Lockhart: Q. Using your notes, can you assist us with whom you had a
conversation referable to the subject matter of interest on the loan Patrick Inter-
marine Acceptances Ltd. to First Leasing Australia? 4. I think Mr. Whitham’s name
crops up first here. “Bob Whitton” is a name I have here. I mention the rate. This
letter on 14th August 1973; I mentioned a rate of 8.7. I have written his name there.

Q. Do the notes assist you to recall what was said by the two of you? A. My
recollection is that most of my conversations took place with Mr. Grogan. The initial
conversation was specifically that either himself or myself would do all the negotia-
tions and that no other member of the staff, apart from Peter Davie, the executive
director, would have anything to say. The conversations I had with Mr. Grogan are
intermingled in my thoughts with the conversations I had with Mr. Whitham. I know
I did speak to Mr. Whitham. I believe the initial discussions indicated the rate we
would be looking at would be too high for us to go ahead with a re-negotiation of the
loan.

Q. Can you recall anything further about the discussions with the aid of your
notes? A. I did do a calculation, that was the opening one, and this is the second one.
I calculated a rate which I believed would be around 9 per cent by the look of it.
It seemed that the parties could not get together because it was too high for him.
I believe that was the essence of the conversation, that the rate we were looking at
was Initially too high. That would have been the first conversation I had with him.

Q. Did you have a subsequent conversation with him? A. I believe that is the
second conversation referred to on the fourth foolscap page. I have underlined Mr.
Whitton’s name. I told him we could do it at a rate of 8.7. That was offered because
the SEC dropped their rate to us. You may have noticed from these notes I mentioned
that the SEC said they could get a rate of eight and a quarter per cent from another
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source. Our negotiations were based on that eight and a quarter from the SEC. Sub-
sequently they dropped it .1 per cent, and we dropped our margin, and we started to
talk positively from that point.

Q. Did you reach agreement about an interest rate in that conversation you are
referring to? 4. On 14th August it appears we got down to tin-tacks.

Q. (Mr. Webb’s affidavit of 11th August, 1975 handed to witness.)

Q. Would you read to yourself pars. 7 and 8. In par. 7 Mr. Webb is referring
to a conversation on or about 10th August, 1973, with an officer of Patrick Intermarine
Acceptances Ltd. Do you see that? 4. Yes.

Q. Do you recall having a discussion with Mr. Webb on or about that day?
A.Ido.

Q. You see what he relates as to what was said in par. 7?7 A. Yes.

Q. Do you agree or disagree with any part of that? 4. I agree with it entirely.

Q. In par. 8 you see that he refers to a conversation on or about 13th August,
1973. Have you read that? 4. Yes.

Q. Did you have a discussion with him on or about that date? 4. I did.

Q. Do you agree or disagree with what he says as to the substance of the con-
versation? A. I agree.

Mr. Gleeson: Q. 1 think you said in your evidence that Mr. Grogan
communicated with Mr. Whitham; is that right? 4. My instructions were specific that
either myself or Mr. Grogan should handle the dealings with all parties, other than
Mr. Davie, at all times.

Q. Is it your belief that Mr. Grogan spoke with Mr. Whitham? A. I believe it
was either Mr. Grogan or his money-market operator, Mr. Nicholl.

Q. I understood you to say in your evidence in a context where the word “him”
meant Mr. Whitham, Mr. Grogan communicated with him? A. Yes, I believe he did.

Q. Indeed, the notes you have in front of you record that there was a telephone
communication between Mr. Grogan and “Mr. Whitton”? A4. Yes.

Q. Whether it is spelled as “Whitham” or “Whitton” it is the same man, is not it?
A. I am quite sure.

Q. You may take it from me the correct way to spell the name is “Whitham”.
Your notes record that there was a telephone conversation between Mr. Grogan and
Mr. Whitham? 4. That is right.

Q. Those handwritten notes that you have in front of you are at least in part
notes of your discussion with Mr. Grogan rather than notes of a discussion that you
had with Mr. Whitham? A. Yes. They are.

Q. Do I understand that you cannot now separate out in your own mind the
parts, if any, of those notes that record a conversation you had with Mr. Whitham,
and the parts that record conversations that you had with Mr. Grogan in which
matters that were discussed between Mr. Grogan and Mr. Whitham were noted? A.
I agree it is difficult, but I do know that I spoke to Mr. Whitham.

Q. Did you actually negotiate with Mr. Whitham? A4. I believe I was involved in
the final negotiation in a telephone call with Mr. Whitham, as shown in these notes.
I believe that discussion took place between himself and myself.

Q. It was obvious to you in the course of these discussions that Mr. Whitham
knew that the source of the funds in question was the SECV? A. No, it was not.

Q. Mr. Whitham was putting pressure on you to reduce your rate, was not he?
A. No, he was not. My view was after the initial discussions that the existing loan
between Patrick & Co. and First Leasing would be retired and would not be renewed.

Q. Because? A. Because the rate was too wide.

Q. The rate was too high? 4. Yes.
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Q. That is the interest rate that you were asking for and the interest rate they
were prepared to pay were too far apart? 4. Correct.

Q. Mr. Whitham made it clear to you, did he not, that there could not be a deal
unless you reduced your interest? 4. I do not know how he made it clear. His rate
was obviously well below that which we could accept. Yes, he must have made it
clear.

Q. Is it your understanding or belief that the discussions that Mr. Grogan had
with Mr. Whitham were also negotiating discussions?

Q. Because that is what Mr. Grogan told you? 4. Yes.

Q. Do you remember how many times Mr. Grogan spoke to Mr. Whitham accord-
ing to what he told you? 4. I do not know the exact number. I believe he spoke
several times. I know he must have spoken several times.

Q. Was it Mr. Grogan’s practice to report to you the detail of his discussions
with Mr. Whitham or would he merely tell you what the ultimate upshot of the dis-
cussions was? A. He would inform me the facts I should know.

Q. You would not know one way or the other whether what he was telling yoa
was everything that had passed between him and Mr. Whitham or only the ultimate
effect of it? 4. The important facts were related.

Q. Do you remember Mr. Grogan telling you that Mr. Whitham had indicated
to him that he, Mr. Whitham, had some knowledge of the rates that the SECV were
prepared to take, and used that as a bargaining weapon? 4. No, I have no knowledge
at all.

Q. (Approaches). In relation to those handwritten notes in front of you, are
they all in your handwriting or are some of them in other people’s handwriting?
A. This is the initiating one; this is the first document; and that is in the handwriting
of Peter Davie.

Q. The document that is partly in black ink? A. No, that is pencil, is not it?

Q. Partly in black ink and partly in pencil, is Mr. Davie’s document? A. That is
Mr. Davie there, and the rest is me.

Q. The words in pencil are Mr. Davie’s words, and the rest is in your writing?
A. Yes.

Q. In relation to the remainder of the documents? 4. All of them are mine;
everything.

Q. I think you have told us in relation to the negotiations for the August 1973
transaction it was you and Mr. Grogan who did the negotiating on behalf of Patrick
Intermarine Acceptances? 4. Yes.

Q. Is your evidence that the man, and indeed the one person who did
the negotiating on behalf of First Leasing, was Mr. Whitham? A. I believe Mr.
Whitham was one of the people. I have written the name of Mr. Wettenhall there.
I do not know who Mr. Wettenhall is. I must have spoken to him. That name
appears there. I can recall speaking to someone other than Mr. Whitham. I recall
speaking to an executive of that company who was in Sydney occasionally.

Q. May we put it this way, the person from First Leasing with whom PIAL had
most contact in relation to the negotiations for the August 1973 transaction was Mr.
Whitham? A4. I believe so.

Mr. Lockhart: No questions.

(Witness retired.)
PETER DAVIE,
Sworn and examined:
Mr. Lockhart: Q. Is your full name Peter Davie? 4. Yes, Mr. Lockhart.
Q. Do you live at 357A Edgecliff Road, Edgecliff? 4. Yes.
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II& (;Llft g;l%rlgf;e Q. Are you a money market executive by occupation? A. Yes.
South Wales Q. Were you a director of Patrick Intermarine Acceptances Limited in 1973?
Corlg_m_or_! Law 4. Yes, I was.
c&%ﬁ?gal Q. Can you recall when you first became a director of that company? 4. As
List far as I remember it was in approximately May or June 1971.
No. 10 Q. Did you remain a director, until when? A. Until I resigned at the beginning
Pl of April 1976.
Exhibits Q. What were your duties—I withdraw that. Were you in addition to being a

director, did you hold an executive office in Patrick Intermarine Acceptances Limited?
A. I was in charge of the domestic money market operations and as such I instructed
the manager as to the operations of the company.

Q. You played—what role did you play in the making of a loan in August 1973
by Patrick Intermarine Acceptances Limited to First Leasing Australia Limited of
$1,500,000? Do you recall the loan I am referring to? A. Yes, I do.

I was aware that the loan was coming up for—the loan from Patrick & Company
to First Leasing was coming up for maturity and it was necessary for me to either have
the loan discontinued or, alternatively, to make further arrangements, and I instructed
Mr. Strutt to take charge of negotiations with First Leasing Australia and instructed
him that only he or Mr. Grogan were to deal with that company.

Q. Did you have any discussions referable to the making of that loan with Mr.
Reinehr of First Leasing Australia? A. There were discussions earlier that year
between myself and Mr. Reinehr.

Q. That is earlier than August 19737 A4. Yes, but I do not remember the sub-
stance of them now.

Q. Did you have any discussions with Mr. Reinehr in August 1973 referable to
that loan? 4. Not as far as I recall.

Q. Can you recall having discussions with any person who was an officer of
First Leasing Australia other than Mr. Reinehr in or about August 1973? A. No, not
that I recall (shown Ex. M).

Q. (Approached) Would you look please in Ex. M at the last document, it is
marked in red “B.10”. Can you tell us who prepared that document? A. That
document was prepared under my instructions as a summary sheet for a file which
contained details of what was called special deal No. 1.

Q. And it refers to borrower as First Leasing Australia Limited, is that right?
A. Yes.

Q. And Lender as State Electricity Commission of Victoria? 4. Yes.

Q. What was intended by those references when you authorised the preparation
of that document? 4. These transactions—transactions of this type were rather
different to the remainder of the transactions in our money market operations, in
what was then Patrick & Company, and I decided to isolate the documents dealing
with each of these transactions and to include a summary sheet setting out briefly
the basic information in order to enable anybody who was looking at the file in the
future to know what the subject matter was without going through the whole of the
correspondence in the file.

Q. What did you intend by the borrower First Leasing Australia? Borrower from
whom? (Objected to by Mr. Gleeson; allowed) A. Borrower from Patrick &
Company.

Q. And the lender State Electricity Commission of Victoria? A. Lender to
Patrick and Company.

Q. Would you cast your eye a little further down the page, after the amount
$500,000 and the time of twelve months; you see under “Lender” 6.50 per cent and
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under “Borrower” 7.25 per cent per annum. You see that? 4. Yes,

Q. What were those interest rates under those respective headings intended to
indicate? A. The 6.5 per cent under “Lender” is the per annum rate of interest that
Patrick & Company was paying to the State Electricity Commission of Victoria.

Q. And the other, the 7.25? 4. The 7.25 per cent per annum is a rate of interest
which First Leasing Australia was paying to Patrick & Company.

Q. Now did you have any conversation with any officer or officers of the State
Electricity Commission of Victoria referable to the making of a loan of $1,500,000
in August 1973 by Patrick Intermarine—I am sorry—in reference to the loan to
Patrick Intermarine Acceptances Limited in August of 1973 of $1,500,000?7 A. I
don’t recall any conversations.

Q. Who was Mr. Course? 4. Mr. Course was the second senior partner in Patrick
& Co., and later Patrick Partners and he was the Resident Partner in Melbourne.

Q. Did he have any role to your knowledge in the conduct of the money market
operations of Patrick Intermarine Acceptances Limited whilst you were with that
company? 4. No.

Q. Or money market operations of Patrick & Co. prior to the taking over of its
money market investment by Patrick Intermarine Acceptances Limited? A. Yes, he
had a certain role there in that many transactions that took place in Melbourne for
1973 were settled through the Melbourne office of Patrick & Co. and it was a normal
arrangement that Mr. Course would be kept informed as to what was required even
though he delegated responsibility for carrying out settlements to one of his staff.

Q. (Approached). Look at this document C.18 that I show you; do you see it is
headed “Terms and Conditions Special Deal No. 2”, and it has the borrower First
Leasing Australia Limited, Lender State Electricity Commission of Victoria, and an
amount, and then a reference to three columns headed “Time” “Lender Per Cent”
“Borrower Per Cent”. Do you see that? 4. Yes.

Q. What do those three columns indicate—first of all, did you prepare that
document? A. That document was prepared under my instructions.

Q. What do the three columns that I have just referred to indicate? A. This
particular deal was written on a basis whereby the borrowing rate of Patrick & Co.
from the State Electricity Commission of Victoria and the rate at which they were
lending the money to First Leasing escalated as time passed and the time column
indicates the dates at which the rates changed.

Q. For example, the first entry is, “12.M.” What does the “12M” stand for?
A. That means twelve months after the commencement of the loan. We were borrow-
ing money from the State Electricity Commission at 6.25 per cent and the money was
being lent to First Leasing Australia at 6.75 per cent.

Q. And is the same principle followed throughout the balance of those three
columns? A. Yes.

(Above document tendered, admitted without objection and marked Ex. 10)

Q. Was Ex. 10 prepared on the same basis as the document that is described
inB.10, Ex. N? 4. Yes.

Q. Reference has been made to these transactions of Special Deal No. 1, Special
Deal No. 2 and Special Deal No. 3. Do you know why they are called special deals?
A.Yes,Ido.

Q. What was the reason? 4. I was an assistant to Mr. Allen and was responsible
for the firm’s records of all these transactions and as these deals were rather complex
and out of the normal type of transaction that we carried out, I decided to institute
special filing arrangements for them and as a result of that they became called special
deals and numbered from 1 to 12 or 15. (Witness shown Mr. Webb’s affidavit of
11.8.75)
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Q. I think you have read a copy of this before, haven’t you, Mr. Webb’s
affidavit of 11th August 1975? A. Yes, I have.

Q. Just look at paragraphs 4 and 5 if you would and read them through to your-
self again? A. Yes.

Q. Now I take you to par. 4 first. Do you recall any discussion with Mr. Davie
on the telephone about July 1973? 4. With Mr. Webb?

Q. I am sorry, with Mr. Webb? A. I don’t recall the particular conversation.

Q. Do you disagree with anything he says? A. Not in par. 4.

Q. What about par. 5? A. I have difficulty in believing that I would have said,
“A matching letter of credit”, otherwise I don’t disagree with it.

Q. Why is it you have difficulty in believing you said that, “Matching”? 4. When
I was discussing these matters I tried to be as precise as I could be in my description
of the documentation involved and “matching” was not an expression which I would
have normally used in this context.

Q. What do you understand by matching in relation to letters of credit? 4. I am
not familiar with the expression in connection with letters of credit but if it was put
to me what did it mean I would think that it meant that the amount of money in one
credit matched the amount of money in the other credit. I was not accustomed to using
it myself. ‘

Q. We know that the letters of credit issued by the C.B.C. in favour of the S.E.C.
of Victoria were of a different amount from those issued by the First National Bank
of Boston. Is that what you are referring to? A. That was normally the arrangement,
yes.

Q. One includes an interest component and the other did not, is that so? A. That
was the normal arrangement.

Q. Did Patrick Intermarine Acceptances Limited from the time you joined it on-
wards sometimes engage in some money market transactions as a mere broker and
other times as a principal? 4. Yes.

Q. What is the distinction between the two as you understand it? 4. As a broker
the transaction would involve the identity of one party being revealed to the other
party and that payments of principal and repayments of principal and payments of
interest would be made direct between those two parties.

Q. What remuneration did the broker receive? 4. Normal remuneration was a
quarter per cent, although sometimes it did go as high as a half per cent.

Q. What was your understanding as to the role of the company Patrick Inter-
marine Acceptances Limited where it acted as a principal? 4. It was careful not to
reveal the identity of borrowers and lenders one to the other.

Q. Can you recall a discussion in February or March of 1973 in Melbourne
with Mr. Reinehr and Mr. Grogan being present? 4. Yes, I have a vague recollection
of that discussion.

Q. What is the best of your recollection that you can give as to what was said?
A. Well, the best recollection that I have is the subject which was to do with lease
syndication and my recollection of other matters that were discussed is very hazy.

0. You do not have any note of your own? 4. No, I have no notes.

Q. Do you have any recollection of any discussion with Mr. Reinehr in February
or March of 1973 or thereabouts over the telephone in addition to that one where
Mr. Grogan was present in Melbourne? A. I have no particular recollection. I am not
saying that there were not such conversations but I do not recall them.

Mr. Meagher: No questions.

CROSS-EXAMINATION:
Mr. Gleeson: Q. Mr. Davie, I want you to have a look at Ex. Q which comprises
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two documents and on the bottom of the second document there are some hand-
written notations. Do you recognise the writing? A. Yes, I do.

Q. Whose writing is it? 4. It is Mr. David Thorpe.

Q. You remember being asked some questions about par. 5 of the affidavit of Mr.
Webb and you said that you do not think that you would have used the word
“matching” to describe the letter of credit there referred to. What term would you
have used? A. If I had used any term at all I would have said using a back-to-back
arrangement.

Q. And the reason you deny, or you do not think you used the word “matching”
is because it was your custom to be precise in relation to such terminology? A4. I tried
to be.

His Honour: Q. What motivates a dealer in the money market to act as a broker
or to act as a principal? What are the considerations? 4. The motivation really starts
with the borrower normally coming to a dealer and saying that he wishes to borrow
money for a certain period and the dealer will then go out as either agent or principal
in order to try and find those funds.

If in fact he can set himself as a principal the margin that he can make on the
overall transaction is normally greater than that which he can make—than when he
acts as a broker.

Q. About .5% you said? 4. Well, it varies because in some transactions it is
possible to make perhaps a margin as high as one per cent.

Q. But as a broker it is about .5 did you say? 4. Yes, the maximum margin
normally made by a broker is .5, and the normal margin is .25 per cent per annum.

Q. So you prefer to act as a principal if you can? 4. It depends on the company,
your Honour. Some companies prefer to deal as brokers because then they are free of
risk; others prefer to make the additional margin and accept the risk.

0. But you did both apparently? A. Yes, but the brokerage type of business was
a minor activity as far as Patrick Intermarine Acceptances was concerned.

(Witness retired and excused)
(Subject to the tendering of documents case for the First Defendant closed).
CASE FOR THE THIRD AND FOURTH DEFENDANTS.

(His Honour informed counsel for the Defendants that he would like an explanation
as to why they had not complied with his direction to furnish affidavits.)
FRANCIS IAN REINEHR,

Sworn and examined:

Mr. Meagher: Q. Your full name is Francis Ian Reinehr? 4. Yes.

Q. You live at 603 Nepean Highway, Carrum? 4. Yes.

Q. You are a company director? A. Yes.

Q. Might I ask you initially some questions about First Leasing. 1 think the
First National Bank of Boston at some stage in the sixties became the owner of half
the issued capital of First Leasing? A. Correct.

Q. When was that? 4. That was in December 1969.

Q. Prior to December 1969 the capital was owned by whom? A. It was owned
by two companies, Expansion Finance Australia Pty. Limited, which was an invest-
ment company for the Reinehr family, and another small proprietary company—I
cannot recall its name now—which was the family company of one of the other
directors, a Mr. Hamilton—MTr. Wheelton, Hamilton Wheelton, Hamilton is his first
name.

0. And I think your company owned 82 per cent? A. It would be approximately.

Q. Mr. Wheelton’s family owned 18 per cent? 4. Correct.

Q. In December 1969 the First National Bank of Boston acquired a half interest
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I"C;Eret ggg\;zrvale and I think that reduced your holdings from approximately 82 per cent to 374 per

South Wales cent? 4. Correct.

COB{'V‘?‘} Law His Honour: What is the relevance of that, Mr. Meagher?
Commercial Mr. Meagher: My learned friend Mr. Gleeson referred to some of this in opening,
List your Honour, presumably to base some argument that the Boston Bank would have
No. 10 known anything that First Leasing knew. I cannot see any other reason and since
e ﬁ,s' my learned friend opened I assumed it was going to be relevant on some basis.
Exhibits Q. I think you are not now connected with First Leasing? 4. No, I am not.

Q. You are aware, are you not, that in 1969 certain moneys were made avail-
able on loan by Patricks to First Leasing? A. Correct.

Q. I think you agree that in the first instance it was half a million dollars, in I
think April 1969, and thereafter an agreement to lend $3,000,000 in May 1969, in
two parts, the first part in May the second part in September? A. I think it was August;
correct.

Q. You now know that the source of those funds was the S.E.C. of Victoria? 4.
Yes.

Q. Did you know that in May—A. CanI—?

Q. Sorry? A. I was not aware in actual fact until today that the first $500,000
was from the S.E.C. I was aware of the two lots of $1.5 million.

Q. When did you first become aware that the two lots of $1.5 million— A. I
can’t recall exactly but it would have been some time after the first transaction of
$1.5 million. It could have been over a six month period, it could have been shorter,
I just can’t pin when this may have been.

Q. But to summarise that, it was after May 1969 and it might or might not have
been after August 1969? A. Correct.

His Honour: Q. How did you hear? 4. Your Honour, I believe I was told by
Mr. Tim Allen in a telephone conversation whereby he let slip that the funds came
from a Victorian semi-governmental institution and I possibly said “The S.E.C.?” and
either by his—either he said “Yes” or by his reply I was to my own mind sure it was
from the S.E.C. :

Mr. Meagher: Q. Is there any way you can now fix the date of that conversation?
A. No, there is not.

Q. Could it have been after the end of 1969? A. It could have been, yes.

Q. In all the 1969 transactions did you regard yourself as dealing with Patricks
as principal or as agent? A. As principal.

Q. In your negotiations with Patricks was it ever suggested to you that First
Leasing might be under obligation to make default in its payments? A. No, it was not.

Q. As far as the 1969 transactions were concerned, did you personally conduct
those negotiations with Patricks? A. Yes, 1 did.

Q. As far as you know did any other person in First Leasing other than you have
any part in it? 4. The major negotiations would have been done by myself. There
could have been other people on my staff carrying out various aspects associated with
the transaction but nothing of material fact.

Q. As far as you were concerned with whom did you conduct your negotiations?
A. Tim Allen.

Q. I think it is clear that you personally did not negotiate with Patrick Inter-
marine Acceptances Limited on the 1973 transaction? 4. No, I did not.

Q. Did the Commercial Banking Company ever complain to First Leasing, as far
as you know, that the Boston Bank’s letters of credit were inappropriate in any way?
A. No.
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CROSS-EXAMINATION:

Mr. Lockhart: Q. Mr. Reinehr, you said that you believed it was Mr. Tim Allen
who told you that the S.E.C. was the source of the funds. Do I gather from what you
said in answer to Mr. Meagher’s question that he may have simply told you it was a
Victorian institution and that you having other information may have put two and
two together and said, “Ah S.E.C. Victoria”? 4. I would have said that but he would
have confirmed it to me or I would have taken that my guess was correct.

Q. That your guess as being the S.E.C. was correct? A. Yes.

Q. But the initial statement of the actual name of the body may have been—
A. It could be mine as I mentioned earlier. I can’t recall exactly the terms of the
conversation but I believe it was along those lines.

Q. Were you ever shown by Mr. Allen or anybody else from Patricks or Patrick
Intermarine Acceptances Limited a Commercial Banking Company letter of credit in
favour of the State Electricity Commission of Victoria? 4. No.

Q. Or any requisition by Patricks or Patrick Intermarine Acceptances Limited to
the Commercial Banking Company of Sydney in favour of S.E.C. Victoria? 4. No.

Q. Did you requisition the First National Bank of Boston to issue its letters of
credit referrable to the borrowings by First Leasing Australia from Patrick & Co. and
Patrick Intermarine Acceptances Limited? A. I can’t recall exactly. Probably I would
have. If I didn’t do it myself it would have been someone else doing it under my
instructions.

Q. But that requisition in any event was by your company not by Patricks? A.
Yes, by ourselves requesting a letter of credit per telex to the First National Bank of
Boston.

Q. When did First Leasing Australia first become a customer of the Commercial
Banking Company of Sydney, do you recall that? 4. We have to go back a little
further. First Leasing Australia Limited was initially a subsidiary of Reinehr Industrial
Lease and Finance Limited and its relationship with the C.B.C. Bank would possibly
go back to, I would say within an accuracy of one year, 1961 or 1962.

Q. The company grew considerably, did it not, in the period 1969 to 1972 or
19737 A. Yes, it did.

Q. Would it be correct to say—I do not want to be offensive to you, but it was a
fairly small customer in about 1969 and became a big customer in about 1973? 4.
This would be correct.

Q. Did its capital increase substantially in that period? A. No, it did not.

Q. It increased in what way? Borrowings? A. When you say “capital” I
immediately think of paid capital. It increased from $10,000 to $100,000 paid capital
in that period.

Q. Also did the amount of its borrowings increase considerably in that period?
A. Total assets, yes, it did, assets and liabilities.

His Honour: Q. I gather you mean the amount of business it was doing became
very much greater? A. Yes, it did, yes, your Honour.

Mr. Lockhart: Q. Do you know why it was that the First National Bank of
Boston in relation to the transactions in issue here nominated the Commercial Bank-
ing Company of Sydney as its advising banker? A4. It did not nominate, I nominated,
or First Leasing would nominate the advising banker.

Q. Now this was either on the instruction of the lender or, alternatively, if there
was not an instruction we would try and do it ourselves or influence it to the C.B.C.
Bank.

Q. Because it was your banker? A. Correct.

Q. Do you recall which of those two situations applied in the case of the letter
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In the Supreme  of credit that was issued by the Boston Bank No. S11085 on 13th August 1969 in

Sourt oLNEY  relation to the loan for a million and a half dollars? A. It would have been at the

Common Law  request of Patrick Partners.
Division

Commercial Q. And what of the later one S.11011 of 13th May 1969? A. The same.
List Q. And the earlier one again of 28th March 1969 S.10971 for some $536,250?
No. 10 A. That one I can’t answer but I would assume—I can’t answer exactly but I would
Ploite assume it would be the same.
Exhibits Mr. Gleeson: Q. Mr. Reinehr, I think you said that at all times that we are
concerned with and some time before that First Leasing was a customer of the C.B.C.
Bank? A4. Yes.

Q. And I think you were aware yourself through 1969 and right up until 1973
that Patricks were a customer of the C.B.C. Bank? 4. Yes, I was aware of that.

Q. That is Patrick & Co., and it later changed its name to Patrick Partners, and
also Patrick Intermarine Acceptances Limited? A. I can’t answer the last two, I can
only speak of Patrick & Partners.

Q. In any event, as far as you were concerned you were aware that the C.B.C.
Bank was the banker for Patrick & Co.? 4. Yes.

Q. And Patrick & Company had in fact—had they made that clear to you right
from the outset? 4. I would assume so, yes.

Q. It would be your normal practice, wouldn’t it, at a very early stage of any
significant business relationship with somebody like Patrick and company to find out
who their bankers were? A. Yes, that is quite correct.

Q. And you found out in the present case at a fairly early stage of your business
association with the Patrick people that their bankers were the C.B.C. Bank? 4. Yes,
that would be correct.

Q. Whenever it was that you became aware that the source of the loan funds
in question was the S.E.C.V.—and you have given us the best of your recollection
about that—may we take it that having that knowledge you then either knew or
assumed that the First National Bank of Boston’s letter of credit was being used in a
back-to-back security arrangement by Patricks? (Objected to by Mr. Meagher;
allowed) A. Yes, I would have. I would not have known the details but I would
have known or assumed that our letter of credit had some significance.

His Honour: Q. That is rather different from saying you assumed that it would
be used in a back-to-back arrangement with the C.B.C. Bank, which is what Mr.
Gleeson put to you? A. I thought my reply—

Q. “Assume” has some significance? 4. Yes, I thought my reply was, your
Honour, and certainly this was my intention, I knew the letter of credit was of
significance to Patrick & Partners. Now to take it further I cannot comment other
than that.

Mr. Gleeson: Q. Just coming to the August 1969 transaction relating to the
$1,500,000, may we take it that when the letter of credit from the First National
Bank was issued in favour of Patrick Partners you either knew or assumed that
Patrick Partners would make some use of that letter, they would not just sit there
and keep it? (Objected to by Mr. Lockhart; pressed on the authority of the First
National Bank and First Leasing to Patrick Partners; Mr. Lockhart informed his
Honour that he would not be making any submission on that “authority”; question
rejected.)

Q. Are you familiar with the expression back-to-back letter of credit? A. Yes.

Q. What do you understand that expression to mean? A. One letter of credit
is issued in favour of a beneficiary and that beneficiary obtains a similar letter of credit
to enable him to borrow funds to support the first letter of credit.
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Q. At some stage did you become aware that Patrick & Company had made a
back-to-back letter of credit arrangement with the C.B.C. Bank? (Objected to by Mr.
Meagher; rejected).

Q. May we take it that so far as you were concerned when that First National
Bank of Boston letter of credit was issued in August 1969, whether or not Patrick
and Company chose to use it for the purposes of a back-to-back letter of credit
arrangement, or some similar purpose, was a matter that did not concern—was their
business? (Objected to by Mr. Meagher; allowed) A. It did not concern us.

Q. As far as you were concerned they were entitled to do that if they wished,
correct? A. Correct.

Q. And the same applies to the August 1973 extension? (Objected to by Mr.
Meagher; allowed) A. Correct.

Q. Now can I take you to your state of actual knowledge as at August 1973. As
at August 1973 you in fact knew that the State Electricity Commission of Victoria
was the source of the $1.5 million in question? 4. Yes.

Q. I think you told us at all material times you knew that the C.B.C. Bank was
Patrick’s bankers? 4. Yes.

Q. As at August 1973— A. Excuse me, Patrick Partners’ bankers.

Q. As at August 1973 did you in fact know that there was an arrangement be-
tween Patrick Intermarine Acceptances Limited and the C.B.C. Bank in relation to
the First National Bank of Boston’s letter of credit? 4. Yes, I did know there was
some arrangement.

Q. You knew that there was some arrangement between the C.B.C. Bank and
Patrick Intermarine Acceptances Limited in relation to the letter of credit that was
being extended in August 1973 by the First National Bank? A. I knew there was
something. What that was I did not delve into because it was not our business.

His Honour: Q. Why would not you in that state of knowledge simply go to the
S.E.C.V. and do a deal directly? A. First off in the money market business it is
necessary to act correctly at all times. That could be construed as acting incorrectly
or improprietrally so far as our relationship with Patricks would have been concerned.

The other reason would be that the S.E.C. was not allowed to lend funds with-
out acceptable securities and an overseas letter or credit was not an acceptable
security.

Q. But you could have procured a local one, couldn’t you? 4. Yes, we could.

Q. So it was more to do with what you believed to be the ethics of the money
market? A. And I think what was happening at that time. Patricks approached us
first and we would tend to explore all transactions to its ultimate. If it did not make
sense to us we would not go ahead, we would possibly look for another. I would say
at that time it made sense.

Q. You mean if the interest was too high you would go somewhere else? 4. Yes.

Mr. Gleeson: Q. When did you first learn that the S.E.C.V. was not allowed to
lend funds on a foreign bank’s letter of credit? 4. This was common knowledge in
the market place I would say some six or nine months before August 1973.

Q. It was common knowledge? 4. Yes.

(Witness retired and excused)
(Further hearing adjourned to 10 a.m. Tuesday, 6th July, 1976).
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Credit No.
Office use only.

ce 310 LOCAL DOCUMENTARY CREDIT REQUISITION '4 AD ?a?o

Form Ne. 4.

Tu: The Monager,
THE COMMERCIAL BANKING COMPANY OF SYDNEY LIMITED, oo 8ch April, ... 19.69.
(Hereinafter called *‘the Bank’')

343 George Street,
QYDREY

We hereby request you to open on our account by ... T.l.‘r.’h ................. an irrevocable credit subject to
(Mail or telegraph)

Uniform Customs gpd Pracy or Documeprary Credits (1962 Reyisiged. Ipternational Chamber of Commerce Brochure
M %)& w;a'!-'u'ﬂ‘ﬁr/ ‘7’} et
No. 222 authorising ... m./lswilli-St“t,H‘lbourno .........................................................

*ros.,
C.LF., etc.
*Shipped,
railed, etc.

erwran LRIPRIPRTPR®.

(Dewrieeion)
The drafts must be presented for negotiation not later than ... Bth”ril’ .................... 1970 ...... and musf be

accompanied by the following documents relating thereto: -
*Add other Commorsivt dmvwives Statement of State Electricity Commission of Victoria
bohrion ikt certifying that the draft smount represents the unpaid principal amount

of a loan made by the Commission to Patrick & Company and that payment
has been demanded and not received,

Additional instructions (if any): ~ dWion/l under this credit are restricted to the
Commercial Bankifig kimited, Melbourne. Drewingg)under this credit

must not be madé Eéio}é to 6th April, 1970,
Please han fg our representative on application on the morning
in cmnpdgux&slholmgb '.}-%ﬁ?)ﬂng this credit we hereby agree with the Bank as follows:—

A. Neither the Bank nor its agents shall be under sny liability in respect of loss or damage arising or resulting:—
(i) From any error, omission or delsy in the transmission or delivery or decoding of any message (whether literal,
ia code or in cypher) by maeil, telegraph or otherwise or in the interpretation of or compliance with any instruction
or mandate howsoever such error, omission or delay shall have erisen or been caused.

(ii)from any fault, error or mistake as to the quantity, Juality, nature, value, consignment or delivery of the goods, or as to
the smount of the shippers’, rail o¢ carriers’ charges thereon or therefor or as to the validity, onforceability efficacy,
sufficiency, genuineness or accuracy of any deaft, invoice, bill of leding, insurance policy or certificate or other
documents, or any endorsement or negotiation of or title to any such document.

B . To accept on presentation and pay at maturity the drafts drawn under or in intended or purported compliance with the credit
or this requisition together with: -
interest for any period by which the date of payment by the Bank precedes the date of our payment to the Bank.and

commission of ( %) on the amoumt of the credit. end

iii)el]l usual Bank charges.
80 to do notwithstanding that for any resson whatsoever, any such draft or other documents bere sy mentioned shell
genuine or shall be or become invalid or payment or recovery of any money thereunder or the performance of any
ontrect thereby created or evidenced be or becoms delayed postponed or impossible. Further if we fail to accept any
draft negotiated by the Bank or be excused [rom acceptance thereof om any ground whatsoever, we will pay to the Bank
at the branch or office first abovementioned on demand the amount paid by the Bank.

The Benk shall hold the sbove-mentionsd documents and goods a8 » comtinuing security by way of pledge independent
and additional to wny other security held by the Bank for paymemt of all moneys payable by us to the Bank including

/’ commission banking and other charges expenses and interest and we will not do or omit or suffer tobe done ar omitted sny
A oct matter or thing which might prejudice the value or existence of the said security. We will pay to the Bank any moneys
received by us under sny insurance of the goods which moneys until so paid shall be held by us in trust for the Bank.

D . Immediately upon the Benk’s request, to do, amd procure the doing of, all such acts snd to sign, endorse, execute
and/or deliver, and to procure the signature, endorsement, execution and/or delivery of, all such suthorities, tranefers,
deeds and/or documents ss the Bank may require in order to perfect its title to the goods and/or documents snd /or
to vest the same in and/or deliver the same to say purchaser from the Bank and/or to recover any insurence moneys
payable or paid in respect of loss of or damage tu the goods.

. In the event of defsult being made by us in eny of our obligations to the Benk the Bank may without notice to us sell,
by public suction or privete treaty, dispose of or otherwise deal with the goods or any of them (whether landed or not)
as and when it may think fit and collect and give receipts for any amounts due or to become dus under any Insurance
Policy or Certificate and apply the proceeds first im or towards peyment to the Bank of an smount equal to any charges
and expenses made or incursed by the Bank in obtaining possession of, landing, storing, reconditioning snd /or ﬂl‘ﬁlln
of the goods and second in or towards payment of all or any moneys for the time being owing by us to the Bank or hereby
agreed to be paid by us without prejudice to sll or any of the Bank’s rights against us or any other party sad we will on

’;/ demand pay to the Bank any deficiency with bank | h until pay .

. The Bank its Agents and each negotiating Bank sre respectively suthorised withowt reference to us and without being

So liable for any act or omission to give effect to this request in such manner ss in its or their opinion may be most convenient

ar expediont.

‘g ' G . To indemmify snd hold the Bank its servants and sgemsts harmless and free from lisbility in respect of all loss snd damage
(including costs end expenses incwrred by any of them in resisting claims by third parties) arising or resulting from the
negotiation of drafts or smy other act, matter or thing dome or omitted to be done in actual or in intended or purported
compliance with this request and with any letter of credit issued in consequence thersof.

()

H. This agreement shell continue in force any nge in the constitution of any firm or company referred to
herein.
1. M this requeat is made by two or more parties, their cbligations shell be joimt and 1. Through this d the

singular number shall include the plural and vice versa.

Ve undertake that in the event of drmm; made under this credit,

ve vil] {mmediately lodge with the Bank a draft and accompanying documents

ia terms oi First Necional Bunk of Boston, Bostou, Letter of Credit mo. 810971
for an amount not lees than that required to meet the drawing(s)under the
credit requested in this requisition. Y

[ =)
)

”d (APPLICANT'S ADDRESS TO BE STATED BELOW SIGN

A Requisition for Local Documentary |
Credit ! 8.4.69
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2
»
AL DOCUMENTARY LETTER OF CREDIT — FORM No. 4. h

&

CONFIRMATION OF CREDIT ESTABLISHED BY TELEGRAPH

THE COMMERCIAL BANKING COMPANY OF SYDNEY, LIMITED

SYDNEY, 9th April, 19 69,
New South Wales.

IRREVOCABLE CREDIT
No. 1D, 920,

We hereby authorise STATE EIECTRICITY COMMISSION OF VICTORIA, 15 WILLIAM
STREET, MELBOURNE, VICTORIA.

to draw on Patrick and Company, 2 Castlereesgh Street, Sydney, N.S.W. —

at sight for any sum or sums not exceeding in ali $A500 4000,00. ( Five

hundred thousand dollars. Australiean currency)

urporting to cover FRSEFEREXXXAXXXXXRFX unpaid principal amount of loan made
go Patrick & Company, 2 Castlereagh Street, Sydmey,.

FXXXXXLKXL XXX XX IGERHAHRT K XX XX XXX XX XXX XXX KIGHA XX XX XK XX XXX XX IS

for account of PATRICK & COMPANY.

The draft(s) drawn under this credit must be accompanied by the following documents relating
thereto:—

RN N FNHRXTX

Statement of State Electricity Commission of Victoria
certifying that the draft amount repregsents the unpaid
principal amount of a loan made by ¢ ission to
Patrick & Company and that payment basn demanded
and not received, N

Additiopal i i if —

Nome A Ion (5" ¥’ this Credit are restricted to The Commercial
Banking Company of Sydney Limited, Melbourne.

Drawing(s) under this Credit must not be made prior to 6th April,

1970,
Drafts must be presented for negotiation not later than 8th April, 1970 and forwarded
to our HEAD =———e—m—e  fficetBBENAR together with relative documents forXEENMNEe/payment.

Drafts must be enfaced with the number, date and place of issue of this credit and the negotiating
Bank must record the amount of each draft on the back hereof.

THE COMMERCIAL BANKING COMPANY OF SYDNEY. LIMITED, hereby engages with the
drawers, endorsers and bona fide holders of drafts drawn under and in compliance with the terms of this
credit, that such drafts shall meet with due honour upon presentation.

W. G. CARMAN E. A. FLANDERS
Countersigner. ) Proe Manager.

Subject to Uniform Customs and Practice for Documentary Credits (1962 Revision), infernstions! Chamber of Commerce Brochure No. 222

B Copy of Irrevocable Letter of Credit | 9.4.69




96

ZTY :‘w.” TP
T FIRST NATIONAL BANK of BOSTON o
INTERNATIONAL DIVISION
BosTON, MassacHUSETTS, U.S.A.AUSt. = I500000s

LETTER OF CREDIT NO.S-11085 Date August 14,1969
Patrick and Company

G.P.0. 2850

Sydney, Australia

Osnrizumw:

Wa umazsy orsx ous IRRRVOCABLE LETTER or CREDIT 1n YeUn Paven AVAILABLE BY YOUR BRAFTS BRAWN
ew Commercial Banking Company of Sydney, Ltd. Sydney, Australia

8% ., . ¢ ¢ o o o o o s e e e s+ ([MERT FOR ANY UM SR SUNS NOT EXCRENNG IN TOPAL
One Million Five Hundred Thousand Australian Dollars . . « ¢ ¢ ¢ ¢ o ¢ o o o

rem acooowr o¢ First Leasing Australia, Ltd. Melbourne, Australia

Drarre wver 38 scosupare av:
Your statement signed by an official authorized to sign on your bank
account certifying that:

The draft amount represents the unpaid principal amount plus accrued
interest (which may be drawn in excess of the credit amount, at a

rate not exceeding 7.625% Per Annum and inclusive of stamp duties,

if applicable) of a fixed loan to November 15,1970 made by you to

First Leasing Australia, Ltd.

Thatsuch amount was not paid when due and hasnot since been repaid

to or collected by you.

The promissory note or other evidence of the indebtedness in respect

of such loan.

This credit is also awiilable on the first day of each succeeding

quarter beginning on February 15,1971 at an interest rate agreed upon
between yourselves and First Leasing Australia, Ltd. but not to exceed
7.625% Per Annum for any period during the life of the credit provided
we have been advised by authenticated cable through Commercial Banking
Company of Sydney, Ltd. Sydney, Australia dispatched at least 60 days
prior to the first day of each succeeding quarter that you have demanded
payment of the above mentioned loan or portion thereof from First Leasing
Australia, Ltd. and that such amount was not paid when due.

EACH BRAPT MUST BEAR UPSN ITS FACE THE CLAUSS “Dmaww owssn Larran o7 Casser No. S-11085
e August ]4, 1969 oy THRE FIRST NATIONAL BANK OF BOSTON, Besven, Man.”

EXCEPT 00 FAR A OTHEAWISS EXPRESSLY STATED NEREIN, THIS Larram or Cazmr 15 sussnct 7o THE “Umrenn Cos-
yous anp Pracricas von Decouzwrany Cazsere (1908 Rawimon), Inreawamiewar Cnaussn or Couxmacs Bascouwns

Neo. 888", ) \5

?;'7;".': ‘::;".':::.'.’:’..“.:"..‘:.“_".'.‘...“'.E:éﬁ.." ';“.. o o s AUGUSE 15,
| oS NEY

% ‘/&F;( \“5“ e 'ﬂ/}\ e P

C Letter of Credit issued by First National
Bank of Boston 14.8.69

D-10§

ds
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LOCAL DOCUMENT A .1 Cn0TT REQUISITION 2 AD 7/3

Credit No.
Office use only.

Form.No. 4.

To: The Manager,
THE COMMERCIAL BANKING COMPANY OF SYG CIMITED, e 15¢th August, 1969,
(Hereinafter called * ‘the Bank'')

We hereby request you to open on our account hy ... T.l‘mnh ................. an irrevocable credit subject to
(Mail or telegraph)

Uniform Customs and Practice for Documentary Credits (1962 Revision), International Chamber of Commerce Brochure

No. 222 authorising. State Electricity Commission of Victoria

................................................ Australimn. . currency)

aid principal of
available by their drafts at.................. . sight purporting to cover wmp ............... p. ...........

(Usance)

. loan. made to Patrick 4 Company, 2 Castleresgh Street, Sydney. . .

(**Merchandise’’ or brief description of goods)

The drafts must be presented for negotiation naot later than ... &% AUKUEB L, . 19.742. ... and must be
accompanied by the following documents relating thereto: —

Commerctvtinveteer Statement of State Electricity Commission of Victoria
certifying that the draft amount represents the unpaid principal
amount of a fixed loan to 15/11/70 made by the Commission to Patrick
& Company and payment of the loan has been demanded and not received,
This credit is also available on the first day of each suceeding
quarter beginning on February 15th, 1971 provided The Commercial
Banking Company of Sydney Ltd., Sydney have been notified immediately
that State Electricity Commisdion of Victoria have demanded payment
of the loan or portion thereof from Patrick & szp.ny and that such

Additional instructions (if any): — yo gotimtion/s under this cre. f@ﬁf%?“#?.?#!@?.d
to The Commercial Banking Company ‘of Sydney Limited, Melbourne.

COST OF TELEGRAM JLSB ar

=~
b

w

)

%

In consideration of the Bank establishing this credit we hereby agree with the Bank as follows:—

A. Neither the Bank nor its agents shall be under any liabllity in respect of loss or damage arising or resulting:—

(i) From any error, omission or delay in the transmission or delivery or decoding of any message (whether literal,
in code or in cypher) by mseil, telegraph or otherwise or in the interpretation of or compliance with any ingtruction
or mandate howsoever such error, omission or delay shall have arisen or been caused.

(ii)from any fault, error or mistake as to the quantity, quality, nature, value, consignment or delivery of the goods, or as to
the amount of the shippers’ rail or carriers’ charges thereon or therefor or as to the validity, enforcesbility, efficacy,
sufficiency, genuineness or accuracy of any draft. invoice, bill of leding, insuwrance policy or certificate or other
documents, or any endorsement or negotiation of or title to any such document.

B . To accept on presentation and pay at maturity the drafts drawn under or in intended or purported compliance with the credit
or this requisition together with: -
(1) Bank interest for any period by which the date of payment by the Bank precedes the date of our payment to the Bank.and

(i1)as commission of ( %) on the amount of the credit, and

(11i)sl] ususl Bank charges.
and so to do notwithstanding that for any reason whatsoever, any such draft or other documents herein mentioned shall
not be genuine or shall be or become invalid or payment or recovery of any money thereunder or the performance of any
contract thereby created or evidenced be or become delayed postponed or impossible. Further if we fail to accept any
draft negotiated by the Bank or be excused from acceptance thereof on any ground whatsoever, we will pay to the Bank
ot the branch or office first abovementioned on demand the amount paid by the Bank. )

C . The Bank shall hold the above-mentioned documents and goods as a continuing secwity by way of pledge independent
of and additional to any other security held by the Bank for payment of all moneys payable by us to the Bank including
all commission banking and other charges expenses and interest and we will not do or omit or suffer to be done or omitted any
ect matter or thing which might prejudice the value or existence of the said security. We will pay to the Bank any moneys
received by us under any insurance of the goods which moneys until so paid shall be held by us in trust for the Bank.

D . lmmedistely upon the Bank’s request, to do, and procure the doing of, all such acts and to sign, endorse, execute
end/or deliver, and to procure the signature, endorsement, execution and /or delivery of, all such suthorities, transfers,
deeds end/or documents as the Bank may require in order to perfect its title to the goods and/or documents and /or
to vest the same in and/or deliver the same to any purchaser (rom the Bank and/or to recover any insurance moneys
paysble or paid in respect of loss of or damage tu the goods.

E . In the event of default being made by us in any of our obligations to the Bank the Bank may without notice to us sell,
by public auction or privete treaty, dispose of 6r otherwise deal with the goods or any of them (whether landed or not)
as and when it may think it and collect end give receipts for any amounts due or to become due under any Insurence
Policy or Certificate and apply the proceeds first in or towards payment to the Bank of an smount squal to any charges
and expenses made or incurred by the Bank in obtaining possession of, landing, storing, reconditioning and /or disposing
of the goods and second in or towards payment of all or any moneys for the time being owing by us to the Bank or hereby
agreed to be paid by us without prejudice to all or sny of the Bank's rights against us or any other party and we will on
demand pay to the Bank any deficiency with bank interest thereon umil payment.

F . The Bank its Agents and each negotisting Bank are respectively suthorised without reference to us and without being
liable for any act or omission to give effect to this request in such manner 83 in its or their opinion maybe most convenient
or expedient.

G . To indemnily and hold the Bank its servants and agents harmiess and free (rom lisbility in respect of all loss and damage
(including costs and expenses incwred by any of them in resisting claims by third parties) srising or resulting from the
negotistion of drafts or any other act, matter or thing done or omitted to be done in actual or in intended or purported
compliance with this request and with any letter of credit issued in consequence thereof.

H . This sgreement shail’continue in force notwithastanding any change in the constitution of sany firm or company referred to
herein.

1. U this request is made by two or more parties, their obligations shall be joint and several. Throughout this document the
singular number shall include the plural end vice versa.

J We undertake that in the event of dr.ving/l being made under
this credit we will immediately Todge With the bank a draft
and accompanying documents in terms of First National Bank of
Boston, Boston, Letter of Credit Nos. S.11085 for an amount
not less than that requirpd to meet the drawing(s) under the
oredit requested in this pequisition.

Y tnithfullz*

8
ICK & COMPA

(APPLICANT'S ADDRESS TO BE STATED BELOW SIGNATURE)

Ny

D Requisition for Local Documentary |
Credit \ 15.8.69
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LOCAL DOCUMENTARYCREDIT REQUISITION E_ Credit NooD) Wb

Office use o-ly

Form Ne. ‘WW‘/

;:"!TCOMI?.IAL BANKING COMPANY OF SYDNIY LIMITED, l4thAu9}l$t ------------- 1923...
(Hereinafter cealled *‘the Benk
343 G@qmg..sit.mt......symx....N‘.‘.S...! .... 2000.
We hereby request you to open on our account by ........ Tﬂ‘ﬂr‘l’h/ ......... an irrevocable credit subject to

(Mail or telegraph)

Uniform Customs and Practice for Documentary Credits (1962 Revision), International Chamber of Commerce Brochure

No. 222 suhorining.. State_Electricity Commission of Victoria v . . . .

(Full name of benefliciary)

,lcy)

(Full address) /
o draw on us for any sum or sums mot exceeding in all ‘]'swmw ..... on‘._.‘llionf1vehund"d
thousand dollars /7 e Australian
"""""" unpafd principal o
available by their drafts at.............co.. i (ngﬁl purporting to cover SRNMRXXXUK~..........................

(Usance)

Of o origmode *. . OMVUr BB ATOMIT ...
Bountep) Oy er-tows ei-despateh)
B0 1ottt ettt et e
©vortwmrion)
The drafts must be presented for negotistion not later than .......... l‘thml“t ............. 19.Z§ ....... and must be

accompanied by the following documents relating thereto: —

FIGIENXN MM IK
Statement of State Electricity Commission of Victoria certifying that
draft amount represents the unpaid principal amount of a fixed loan to 14th

the

August, 1975 made by the Commission to Patrick-Intermarine Acceptances Limited

and payment of the loan has been demanded and not received. Negotiation/s

under this credit are restricted to The Commercfal Banking Company of Sydney

Limited, Melbourne.

Additional instructions (if any): —

in consideration of the Bank establishing this credit we hereby agree with the Bank as followe:—
A. Neither the Bank nor its agents shall be under any lhblll(y in nlpocl ol 1oss or dadhege arising or resultingi—

(i) From eny error, omission or delay in the i y - decoding of any message (whether literel,
in code or in cypher) by mail, telegraph or otherwise or h the of or ¢ 1 with any iestruction

or mandate howsoever such error, omission or delgy shall have nrhc(.u been caused.

(11)from any fault, error or mistake as’to the quastity, quality, nature Jvalue, consignment er delivery of the goads, or s te
the smount of the shippers’. rail or carviers charges thereon gg therefor or as to the validity, enforceabllity, efficecy,
sulficiency, genuineness or accuracy of eny deaft. invoice, bill of lading, imswesnce policy or certificete or sthee

. #ie any end, or negetiation of or title to any such document.

B . To accept on presentation sad pay st maturity the drafte daawn under or in intended or purported complisnce with the credit

or this requisition together with: -

Q) l-h_lnuru( for any period by which the date of payment by the Dank precedes the date of ow payment te the Benk.ond

(i1)a sommission of ( %) on the smown of the credit, and
(1ii)all usual Bank chasges.

and so to do notwithatarding that for any reqson whatsocever, any such drat er other 4. herein

not be genuine or shall be or become invalid or payment or recovery of aay momey thereunder or the perfermance of any
contrect thereby created or evidenced be or become delayed poatpened or imposeible. Further M we fail to sccopt

draft negotiated by the Bask or be excwsed from scceptance thereol on sny ground whatsocever, we will pay te the Ba:

at the branch or office first ad ioned on d d the peid by the Bank.

C . The Benk shall hold the sbove-mentioned documents and goods as & contimsing secwity by way of pledge independent
of and .dﬂmon-l to any other secwrity held by the Bank for payment of all mensys payable by us te the Dank including
all ] king and other ch and i and we will not do or omit er suffer to be dons or omitted any
act matter or thing which might ’njulco the value or sxistemce of the said secwity. We will pay to the Bank say measys
received by us under any inswence of the goods which moneys until se paid shall be heid by us in trust for the Benk.

D . Immedistely upon the Bank's request, to do, n- precure the doing of, all such acts aad to sign, enderse, onceute
end/or deliver, and to pr the s lon and/er delivery of, all such autherities, tremafers,
deeds and/or documents as the .-k may nquh in m to perfect its title to the geeds and/er decuments and /e¢
to vest the same ia and/or deliver the same to any pwchaser from the Beak and/er te recover say h---:- meneys

payable or peid in respect of loss of or damage to the geeds.

. In the event of default being made by us in eny of ow obligations te the Bank the Bank may witheut notice te ws sell,

by public auctiom ar private treaty, dispose of_or otherwise desl with the goode or say of them (whether landed or net)
as and when it may think fit and collect and give receipts for any smounte dus or 10 become dus under day Inswears

. Policy or Certificate and apply the proceeds first la or towsaeds p.y..n to the l.-h of an amount equal to any charges
A

and ox ses made or imcwred by the Bank ia obtal of, oring,
o 4 o e the Bank o Derety

of the goods and second in eor towards payment of ell or lny monsys for the time botq owing by

agreed to be peid by us withowt prejudice to nuun-ydmhdotuhumlu(u-mmmyodw-mu

demend pay to the Bank sny deficiency with bank

F . The Bank its Agents snd sach megotisting Benk are Iv-ly . d { to we snd withowt being
lisble for any sct or omission to give effect to this request in such manner s in its or their epinion maybe mest conveniont

ar expedient.
G . To indemnify and hold the Benk its servants and sgents harmiess and free from liability in respect of all loos and

(imcluding costs and exponses incwrred by eny of them ia resisting claims by third perties) erising or resulting frem
megotistion of drefts or any other act, matter or thing deas or omitted te be dens i sctual or in intended or purperted

compliance with this request and with eny letter ¢f credit issued in consequenss thereel.

H . This agreemem shall continue in ferce not: any nthe ¢ 4 of any fem or compony refomred to
herein.
I. N thie request is made by two or more parties, their cbligetions shall be jeimt and 1. Throug! this & the

singular number shall include the plural and vice versa.

J. We undertake-that in the event of d%wwim made under this credit

we will immediately lodge wi

¢ and accompanying documents

ifn temms of First National Kk of Boston, Boston, Letter of Credit Nos.

to be supplied, for an amount not less than that required to meet the
drawing/s under the credit uvested in this {tion.

(APPLICANT’S

E Requisition for Local Documentary |
Credit | 14.8.73

/
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LOCAL DOCUMENTARY LETTER OF CREDIT — FORM No. 4. /’

THE COMMERCIAL BANKING COMPANY OF SYDNEY, LIMITED

SYDNEY, 15th August, 199,
New South Wales.

IRREVOCABLE CREDIT
No. 14, 577,

DL (L Ll 13 0 - T i (8]

We hereby authorise STATE ELECTRICITY COMMISSION OF VICTORIA, 135 WILLIAM
STRE:T, MFLBOURNE.
N~

to draw on  Patrick ¢ Company, 2 Castliereagh Streoet, Sydnay, N.S.W. 2200,

at sight for any sum or sums not exceeding in alt $.:1,59,070,00 One

million, five hundrea thousand dollars. Austr.li:m  currency)

purporting to cover paxqigxsoekx x xXXXXXxXk unp:id principal of loaon made to
Potrick & Company, 2 Castlereagh Street, Sydney.

»f XELN XX fxm0x REX

for account of PATRICK ¢ COMPANY

The draft(s) drawn under this credit must be zccompanied Ly the following documents relating
thereto:—

Sonxxxink kxxkxbex. !
Statement of State Electricity Commission of Victoria certitying that!

the draft amount represeunts the unpaid pringipsl amount of a fixed !

loan to 1%%' Movemher, 1:7) made by the C i%:glon to Patrick & '

Company and payment of the loam has bee §aq ed and not received.?

This credit is also available on the L§§p day”of each suceeding i

quarter beginuning on February 15th}/1‘ T{ revided The Commercial

Banking Company of Sydney Limited ve been notified

ssion of Victoria have

Leh thereof from Patrick &

ot paid when due. Such advice

kiv§ ompeny of Sydney Liwited, Sydney
t

T 6}¥ he first day of the quarter
] hﬁm nd was m de.
»//

Company «nd that such <mou
must reachh the Comuerci-
not later than 77

succeeding the one i

Additional instructions (if any) :—

Negotlatton(s) under this credit are restricted to The Cowmmercial
Banking Compauy of Sydney iLimited, Melbonurne.

Drafts must be presented for negotiation not later than 15th August, 19 73 and forwarded
to our Head —  office /BIaMMK together with relative documents for ¥ctZH¥R¥/payment.

Drafts must be enfaced with the number, date and place of issue of this credit and the negotiating
Bank must record the amount uf each draft on the tack hereof.

Ti:e COMMERCIAL BANKING COMPANY OF SYDNEY, LiMITED. hereby engages with the
drawers, endorsers and bona fide holders of drafts drawn under and in compiiance with the terms of this
credit, that such drafts shall meet with due honour upon presentation.

C. S. KENNEDY W. G. CARMAN
Countersigner pro. Manager.

Subject to Uniform Customs end Practics for Documentary Credits (1942 Revision), Internationsl Chember of Commerce Brochure No. 222

F Copy of Irrevocable Letter of Credit | 15.8.69
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P.123B. LOCAL DOCUMENTARY LETTER OF CREDIT — FORM No. 4,

Cu GFUUGIATEGH G CHo LT wiTABL IS U, ) 3Y  Dibidtaa i
THE COMMERCIAL BANKING COMPANY OF SYDNEY, LIMITED
16 th August, 73,

SYDNEY, 19

IRREV: CREDIT New South Wales.
IRREVOGABLE,C

SPATe eLaCTRACLTY COLS LON of VICTURLA, 1% WLid. {aM
MELBG NG, VIC, 3000, _

We hereby authorise
5 fREwT,

I trick-intersarine Acceptances Limited, 5 (resham Street,

to draw on Sydnny. Neba®We 20,
sight for any sum or sums not exceeding in all $A1, 500, OOO.? une

at
million,five hundred thousand dollars, Australian
currency)

unpaid principal of loan made to tatrick

1 )tl;apgr:%i}?\e“%ééoptano’os Limited, 5 ‘iresnam Street, Sydney.

XX FERETEFEE e o

ACCLPANCED LD Tl

XX

————

PALRICKw LN T ALK L o
for account of
The draft(s) drawn under this credit must be accompanied by the following documents relating

S@gemant o"fF State zlectricity Comaission of Victoria certifying

that the draft amount reprasesits the unpaid principal amount of

a fixed loan to 1ll4th August, 1975 wad the Cowkrission to
ratrickeinteraarine Acceptances L nent of the loan

has been de.sanded and nhot receive

thereto:—

Additional instructions (if ny)):— ) -
Negotiation(s) under tiiis credit are restricted to The Cosnercisfl
Janking Coupany of Sydney Limited, elbourne.

14th Ausust, 75
xdexxxxand forwarded

Drafts musy b, pyesented for negotw ? t later than
to our office/branch together with relative documents for acceptance/payment.
Drafts must be enfaced with the number, date and place of issue of this credit and the negotiating

Bank must record the amount of cach draft on the back hereof.

Tae COMMERCIAL BANKING COMPANY OF SYDNEY, Limiieo, hercby engages with the
drawers, cndorsers and bona fide holders of drafts drawn under and in compliance with the terins of this

credit, that such drafts shall meet with due honour upon presentation.
C. S. KENNEDY

0 L. A. FARRAND
= Countersigner. Manager.
i Subject 1o Uniform Customs and Practice for Documentary Credits (1962 Revision}, (nternational Cliamber of Commerce Brochure No. 222
!
G Copy of Plaintiff’s Irrevocable Letter of
16.8.73

Credit
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THE FIRST NATIONAL BANK OF BOSTON
INTERNATIONAL BANKING
POST OFFICE BOX 1784, BOSTON, MASSACHUSETTS 02105 USA.
— August 13, 1973

A\ \("-.
. s o
Patrick and Company Commercial '&Km of
G.P.0. 2850 Sydney 2
Sydney, Australia Sydney
Amstralia
(Bewxriciany) 4
Maiz. TO
Re: Ounm LETTER oF casver »o. 8$-1108 ACCOUNT  Piprge Leasing Australia Ltd.
Cn . Melbourne, Australia

WE HAVE AMERDED OUR CAPTIONED CREDIT IN THE FOLLOWING MANNER:

Beneticiary is aow:

Patrick Intermarine Acceptances Limited
128 Exhidbition Street
Melbourne, Victoria, 3000 Australia

Validity exteaded to Awgust 14, 1978.

intarest may be nov 4drawa at a rate mot exceedia 8.7¢per anaum.

ALL OTHER CONDITIONS REMAIN UNCHANGED.
QCommcomcnuormr
[J Aoviszp BY AIR MAIL

[J ApvisED BY AIR MAIL DIRECT TO BENEFICIARY

[J PLEASE FORWARD THE ATTACHED LETTER OF AMENDMENT TO THE BENEFICIARY.
[ THE ORIGINAL LETTER OF AMENDMENT HAS BEEN FORWARDED TO THE BENEFICIARY AND NO ACTION ON YOUR PART

18 NECESSARY. QM,

AUTHORIZES OFFICIAL

D11 COPY FOR BANK ADDRESSED 2

H Copy of Notice of Amendment of Letter
of Credit from First National Bank of
Boston

15.8.73
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5

19th March, 1969.

HEAD OFFICE
PATRICK & CO.

Mr. Tim Allen rang and advised that his firm is
considering a transaction under which §lm. is to be borrowed
from an Australian company and re<lent to another Australian

\ R}. company.

” [/ The lending company is seeking security by way of
bank Letter of Credit and Mr. Allen asked whether we would be
prepared to issue a Clean Credit for }L-_. for a period of

12 months less one day, in t‘avour of the lending company (at
this stage unnamed), against aocurity of a Letter of Credit
in our favour issued by The Firlt National Bank of Boston,

\,\’ . also what would be our charge for the issuance of the Credit.
L
‘/ There would appear to be little risk involved in

the business and it is recommended that we favourably consider

the proposal oh the basis of charging a fee at the rat -7°§0
per annum during the currency of the facility. =z of

" )/Ltlvd 7V e :, 7 ,Auuf’%%‘anﬁO*“‘
ot ¥R = . M

J Diary Note made by Norman Harley
Blacket 19.3.69
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K

8th May, 1969.

HEAD OFFICE
PATRICK & COMPANY

Mr. Tim Allen rang and advised that his firm is
considering a further transaction involving $1.5m. to be
borrowed from an Australian organisation and re-lent to another
Australian company. He asked whether the Bank would establish
a Letter of Credit in favour of the lending company virtually
as security, the Bank to hold as its security a matching Letter
of Credit from The First National Bank of Boston.

The period of the loan would be for four years and
Mr. Allen was advised that we would be prepared to enter into
the commitment, our fee for which would be $2,500 per annum,
plus 150% for any negotiations under the Credit. He was advised
also that we would need to see the terms of the backing Credit
from The First National Bank of Boston before we would issue our
own Credit. Mr. Allen agreed that this would be the position.

It appears that the transaction will be similar,
except for the term of the loan, to that relating to our memo.
of 19/3/1969. 1In this case the actual amount of the Credit
required was 00,000, as against the original request for §im.

o

K Diary Note made by Norman Harley
Blacket 8.5.69
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IRSTABLISHED 1904)
POSTAL ADORESS -
BOX 2726, 6.P.O.,
SYDNEY, N.S.W. 2081,

343 GEOMOE STaRET
THewOM: 2 - 0200 % ...... 8th_Apxide A90%.........

o YO

PLEAGE QUOTE ¢ REFLY

Overseas
NR MM

The Secretary,
Patrick and Co..»
2 Castlereagh Street,

SYDNEY. N.S.V. 2000,

Dear Sir,

The First National Bank of Boston, Bostom,
Irrevocable Letter of Credit No. S-10971
A favour of Yourselves for $AS%,250,00,

Further to our letter of jilst March, 1969 and at the
request of The First National Bank of Boston, Boston, we enclose

original of the abovementioned Letter of Credit dated 28th
March, 1%9.

Ve shall be pleased if you will acknowledge receipt of
this credit in due course,

L Letter from Plaintiff to Patrick & Co. | 8.4.69
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9th April, 1969,
341

OVIRSEAS
WGC s MA

The Secretury,

Patrick & Company,

2 Castlereagh Street,
SYDNEY. N.S.W. 2009,
Dear Sir,

In terms of your requisition dated Sth instant, we
have established the undermentioned Lotter of Credit by tele-
graph through our Melbourvne office:-

Credit No. amouut, In favour of, Expiros,

LD, 920, $A500,000,00., State LClectiricity 8th April, 1970.
Coumission of
Victoria,

We have debited your account $5-.75¢, {seventy=-fivae cents)

for coust of the telegraphic advice amu $1,25),00, (Une thousand,

two hundred and fifty dollars) being our commission charge.

Yours faithfully,
W. G. CARMAN

pro Manager.

Copy of letter from Plaintiff to 9.4.69
Patrick & Co.
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A B8

TRA

9th April. 1969,

The Manager,
First Leasing Australia Limited.

Suite 2.

73 - 73 Riverside Avenue.

SOUTH MELBOURNE 3205

Dear Sir. Attention -~ Mr, F.I1. Reinehr

We advise having “oday handed you a cheque for the sum of $500,000
to be held on deposit at the rate of 7%% per annum to the
6th April 1970,

If suitable we would prefer interest payments to be made on the
accepted quarterly rests. namely. 30th June, 30th September,

31let December and the final payment being due on repayment on the
6th April. 1970,

Against this depoeit we confirm receipt of Letter of Credit No.
$10971 dated 28th March. 1969 from The First National Bank of
Boston in our favour,

Yours faithfully,
PATRICK & COMPANY

T. R. Allen

M Copy of letter from Patrick & Co. to |
Second Defendant | 9.4.69



107

én

9th April, 1969.

The Secretary,
State Flectricity Commiseion of Victoria,
15 William Street,

MELBOURNE
Dear Sir, Attention - Mr. N.W. Sheara

We confirm having today received the sum of $500,000 to be held
on deposit with this firm until the 6th April, 1970,

Interest 18 to be paid on the 30th June, 30th September,

31st December and the 6th April for amounts acerued up to and
including these dates at the rate of 647 per annum.

Yours fatithfully,
PATRICK & COMPANY

T. R. Allen

Copy of letter from Patrick & Co. to
Fourth Defendant 9.4.69



PATRICK R LEVY
RICHARD H.ALLEN
M.R.L. DOWLING
N.R.COURSE
F. A ROBERTSON
M.A MCGRATH
T.RALLEN
MEMBERS OF THE
SYDNLEY STOCK EXCHANGE LIMITED

JAKEIR
R.A NOSS
W.J EDWARDS
J4.8.CORNER

L 14
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PATRICK & COMPANY

MEMBERS OF THE SYDNEY STOCK EXCHANGE LIMITED -

2 CASTLEREAGH STREET. SYONEY, 2000

G.F.0 SOX 2880. SYONLY, 2001 . TELEX 20787
TELEPHONE 2-0319 (28 LINES)

Melbourne
9th April 1969

Received

B)b

185) QUEEN STREET
MELBOURNE . 3000
TELEPHONE
B0 114) (D Lings)

43 NORTHBOURNE AVENUE
CITY CANBERRA . 2601
reLEroNe CANB. 4-0368/¢6

8! KEIRA STREET
WOLLONGONG. 2500
TELEPHONE WOLL. 2-8900

TELEGRAMS & CABLES
"ROSDALE "
SYONEY, MELBOURNE
CANBERRA WOLLONGONG

from PATRICK & COMPANY, Melbourne,

$500,000 (Five hundred thousand dollars).

First Leasing Australia Limited

S

Receipt signed by Second Defendant |

9.4.69
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ADDRESS LETTERS TF
BOx 254C, 5.P.O.,

MELBOURNE, C1.

o
TELEPKONE: 63-7511% EXT.

(K

b

T Conercid Bontiong Vtiey Lonit
e e Corwesreebvoeend: e Aerze 1’/727/ /w///r(u 7/(»/ (722 w(f//(/ LI /'/)/
o

WITH WHICH 1S AMALGAMATED
/47' Lé;D nv/ Yt i;f7 ) ¢Z/
Lee Lek22/2 /w/acal/ Teniled
251-257 COLLINS STREET

g/l//or//kwa 9th April, 1969,

Overseas.

The Secretary,
Patrick & Cormpany,
150 Queen Street,

MELBOIRME. 3000,

Fegr Sir,

Our Sydney Office, Irrevocable Credit

No. LL.920 for A%500,000,0C, in favour

of Smte Electricity Commission of Victoria
on account of Patrick & Company, Sydney.

As requested by cur Sydney Office we enclose original

of the abovementioned Letter of Credit,

Vs

Yours faithfully,

Letter from Plaintiff to Patrick & Co. l 9.4.69

h]
.
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5y

9th April. 1969.

The Manager.

The Commercial Banking Company of Sydney Limited.
343 George Street

SYDNEY

Dear Sir
Re: The First National Bank of Boston. Boston,

Letter of Credit No. S10971 in favour of
ourselves for $536,250.00.

Further to your latter of the 8th April. we acknowledge receipt
of the above Letter of Credit as requested.

Yours faithfully,
PATRICK & COMPANY

T. R, Allen

Copy of letter from Patrick & Co. to
Plaintiff ; 9.4.69
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IERMS AND CONDITIONS - SPECTAL DEAL NO, 1, 6 l ©
Borrower i First leasing Australia Limited.
Jender State Electricity Commission of Victoria.
Amount $500,000.00
IDE LEHDER BORROWER
12 months 6.50% 7.25% p.a.

Mxed to 604.70.

Jetter of Credit - C, B, C. Co. of Sydney, Melbourne,.
Charges for Bapk 1/C - 0.25% p. a.

Penal rate to Lender - Nil

Penal rate to Borrower - Nil

Document headed “Terms and Condi-
tions, Special Deal No. 1”
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e Vet N
NG,

4'”/ B

MEMO:  RJA 4 :fiﬁ:j

FROM:  FIR
7/3/13

Patrick-Intermarine (Australia) Ltd, per Peter Davie, informed
today that the SEC will require repayment of esach one of the
$1.5 million loans now on FLA's books ex Patrick Partners.

The loans will be repaid when they become due as per the
terms of the original agreement. According to Peter Davie
the SEC stated to him that they are caught in a fund squeeze
at the moment but expect to have excess funds by August 1973
and will be pleased to offer the funds firstly to FLA,

Peter Davie also mentionad that Patrick Partners will be happy
to fund short term, whether by bills or intercompany loans,
any moneys FLA may require to build up to the $3 million
repayment.

St (R

N Inter office memorandum prepared in
the office of First Leasing Australia |
Limited | 7.3.73
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Xorsanto

Focver

Lysaght

fcston Financial (S$.6.X.0.)
Poston Financial

Carr rastener

Nysr caoeporium

XL Paetroleum

Jervo’s Sulphates

fwillicme and Birrell
suztralian Cas Light

Czrr Fasterer

Zustralian Gas Licht

F.C. Finances

State Llecvtricity Commission
State Electricity Commission

Bruce Crawley Crane Services
Dizgalvis

Txpansion

kivhland Plant Hire

LG wis
Love
’headon

Ma2turity By Months

June 1971%

July

sugust

Sententer

Cctover

Hovember

January 1975 onwards

F.L.A. BORROWINGS AS AT JUNE 4" 1974

Reeggggnt
Date

23.6.1974
25.7.1974
15.7.1974
29.7.1974
1.8.1974
28.8.1574
23.8.1974
30.8.1574
29.8.1974
2£.8.2974
£.8.2u74
4.10.1974
23.11.1974
13.21.1974
24.4.1975
21.8.1975
14.8.1975

Call

Call

Call
9.6.1974
30.6.1974
19.6.1974
Call

as
Amount

500,000
1,200,000
500,000
750,000
500,000
500,000
¢50,000
500,000
160,000
40,000
140,000
1,000,000
700,600
1,000,000
250,000
2,000,000
1,526,000

$12,690,000

5,000
24,000
4,000
40,000
5,000
2,000
10,000

$11,780,000

590,000
2,450,000
2,150,000

140,000
1,600,000
1,709,000
3,750,000

812,780,000

O Copy of document
Borrowings as at June 4th 1974”.

headed

L/C
No.

512306
0131
512648
0139

Stand-bdy
512305
S$11751

0146

0145

N/A
§12727
511951
512782

512647
511085

“FLA

All Up
Rato %
11.5
11.5
11.5
13.5
17.0
24.15
9.25
9.5
21.75
21.75
21.75
10.625
11.0
11225
14.75
9.625
9.7

Broker

I.C.M.M.
Irving
I.C.M.M.
I.C.M.M.
Direct
Direct
Diract
Vere
Were
Were
Feie
I.C.M.M.
Direct
I.C.M.H4.
Were
Were
Petrick

Direct
Direct
Dirsct
Direct
Direct
Direct
Direct

1l



LIST OF LETTERS OF CREDIT ISSUED BY FNBB

ON BERALF OF FLA AS AT APRIL 11, 1974.

$a
Repayment Date Broker Beneficiary Original Term Basic Rate L/C vo. Principsl Amount
27.5.1974 Wallace Vallace 24 Monthns 7.75 S 12088 500,000
26.11.1974 JCMN Hoover Australia Pty. Limited 12 Months 10.25 S 12306 500,000
(Break June 23)
25.3.1975 Irving Nonsanto 12 Months 10.25 0131 1,200,000
(Break at June, Sep., Dec.)
15.7.1974 JICNN Hoover Australia Pty. Limited 12 Months 10.25 S 12648 500,000
23.8.1974 Direct Carx Fasteoner 12 Months 8.25 8 12305 450,000
30.£.1974 Nere Nyer Emporium 12 Konths 8.25 s 11751 500,000 E
23.11.1974 Direct Carr PFastener Broken Periods 10.00 S 11961 700,000
14.8.1975 Patrick Patrick Intermarine Acceptance Ltd. 24 Months 8.7 8 11085 1,500,000
(Lender: S.E.C. of Victoria)
21.8.1975 Nere Commercial Banking Co. of Sydney Ltd. 24 Nonths 8.375 S 12647 2,000,0C0
(Lender: S.E.C. of Victoria)
4.10.1976 JCMM Cozmercial Banking Co. of Sydney Ltd. 36 mMonths 9.125 8 12727 1,000,000
(Lender: Australian Gas Light Co. Ltd.) (Break at 12/24 N.)
18.11.1976 ICNN d * . o hd ol bt 36 Months 9.75 S 12782 1,600,000
(Break at 12/24 N.)
9.13% $9,850,000,
(Budgetted wind down as at Apzil 30, 1974 $9,909,000)
A (
\'\_ //

Copy document headed “List of letters
of Credit issued by FNBB on behalf of
FLA as at 11.4.74.”
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O

FLA LETTERS OF CREDIT ISSUED BY FNBB ROSTON

s

September 11, 197‘%”,

DATE OF DATE OF
BENEFICIARY NAME CREDIT NO. AMOUNT ISSUANCE EXF IRY
AUS $

Carr Fasteners Pty Ltd. §-12305 450,000 Nov. 21, 1972, Aug. 30, 197/
Commercial Banking

Company of Sydney 8-12647 2,325,451.39 Aug. 14, 1973, Aug. 21, 197:
Hoover Pty Ltd 8§~12306 500,000 Nov. 21, 1972, Dec. 3, 197¢
Commercial Banking

Company of Sydney $-12782 1,000,000 Nov. 9, 1973, Nov. 19, 197/
Commercial Banking

Company of Sydney 8-12727 1,000,000 Oct. 1, 1973. Oct. 9, 197¢
Carr Fasteners Pty Ltd. $-11961 706,000 Jan. 13, 1972. Nov. 23, 197:
Patrick Intermarine

.Acceptances Ltd. 8-11085 1,500,000 Aug. 14, 1969. Aug. 14, 197¢
National Bank of

Australasia Ltd. 8-11751 500,000 Sept. 3, 1971. Aug. 30, 197¢
Hoover Aust. 8-12648 Aug. 15, 1973. Aug. 22, 197¢

500,000

FLA Letters of Credit Issued by FNBB, Nassau Branch

Commercial Banking.
Company of Sydney

Commercial Banking
Company of Sydney

Commercial Banking
Company, of Sydney

Commercial Banking
Company of Sydney
(John Protheroce etc.)

CaC
CBC

Monsanto Aust.

0174

0145

0146

0147

0139

0140
0131

Wallace Brothers Finance 0125

BJR/d1

11.9.74.”

600,000
40,000
160,000

140,000
750,000
250,000

1,200,000
500,000

Fole 13

Aug. 16, 1974.
May 31, 1974,
May 31, 1974.

June 4, 1974.

Apr. 23, 1974.
Apr. 24, 1974.
March 25.1576.
Feb. 25,.197h.

Feb. 26, 197!
Sept. 5, 197«
Sept. 5, 19%
Sept.. 7, 197.
May 6, 1975.

May 1, 1975.
Apr. 2, 1975

"June 7, 1974

oo e/o..f.,a,’( v
FL /J '7--(/:;«1“.4 a‘.,[

F( l,}‘ .;é: ..‘u._.

Copy of document headed “FLA letters
of Credit issued by FNBB Boston as at
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Patrick Partners _so P

* MEMBERS OF THE SYONEY STOCK EXCHANGE LIMITED 7/,./

151 QUEEN STREET, MELOOURANE, 3000 TELEPHONE 80111 (9 LINES)
G.P.O. BOX 8730, MELBOURNE, 3001. TELEX 30194 TELEGRAMS & CABLES “ROSOALE"
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15th August, 1973.

The Secretary,

First Leasing Australia Limited,
379 Collins Street,

MELBOURNE . 3000.

Attention: Mr. Robert Whitton

Dear Sir,

We confirm the termination of the loan negotiated on 15th August,
1969 between Patrick and Company and yourselves which takes effect today.

We acknowledge receipt of your cheque for $1,514,101.03 being the
principal sum plus final interest payment of $14,101.03.

Yours faithfully,
PATRICK PARTNERS.

s, “
‘) //.,(/Ldé,-.—/

R. N. Gottliebsen.

P Letter from Patrick Partners to First |
Leasing Australia Limited 15.8.73
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PATRICK PARTNERS

15th August, 1973

The Secretary,

State Electricity Commission of Victoria,
15 William Street,

MELBOURNE. VIC. 3000

Dear Sir,

We refer you to the terms and conditions of a loan of
$1,500,000 from you to Patrfck and Company on the 15th August,
1969. Patrick and Company lodged with you as security an
Irrevocable Letter of Credit from the Commercial Banking Company
of Sydney Limited in favour of yourselves for the principal
amount of the loan.

We now confirm the termination of the loan, and accordingly
enclose Bank Cheque for $1,528,687.50 being the principal sum
plus final interest payment of $28,687.50 which we would thank
you to accept in exchange for the Irrevocable Letter of Credit
you are holding as security.

Yours faithfully,
PATRICK PARTNERS

Q Two copies of a letter from Patrick
Partners to Fourth Defendant 15.8.73
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PATRICK PARTNERS
0 “s/ 636429

15th August, 1973

The Secretary,

State Electricity Commission of Victoria,
15 William Street,

MELBOURNE. VIC. 3000

Dear Sir,

We refer you to the terms and conditions of a loan of
$1,500,000 from you to Patrick and Company on the 15th August,
1969 Patrick and Company lodged with you as security an
Irrevocable Letter of Credit from the Commercial Banking Company
of Sydney Limited in favour of yourselves for the principal
amount of the loan.

We now confirm the termination of the loan, and accordingly
enclose Bank Cheque for $1,528,687.50 being the principal sum
plus final interest payment of $28,687.50 which we would thank

you to accept in exchange for the Irrevocable Letter of Credit

you are holding as security.

Yours faithfully,
PATRICK PARTNERS

—— i
g( C SECC.
jl ) CIC: e ¢
5 & 15
> PP B« —y
£
y ('/ c fy
~ L 8 o
B.C

- L ,...,«6( Aol 1/swm 7 dx ,C/”/)//‘ll

[
'0 .-v-\d oLﬂ)c—-v e WA T St anund
e ot ik i oY
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(B Fotis 25> 0
HEAD OFFICE

12th August,1969

PATRICK & COMPANY

@ this Office ‘ Cr.$93,747
@ Castlereagh and Hunter
Streets Branch Dr. 25
® Queen Street Melbourne Dr. 62,785 (as at 8/8/69
® Vollongong Branch Cr. 10 (as at 6/8/69

Net Cr.$30,947

@® this Oftice
Trust A/c Cr.;160.128

Daylight Cover Facility
@ Cgstlereagh and Hunter Streets Branch - up to an amount of $2,000,000

outstanding at any one time during any one day.

CONTINGENT ABIL ES
Outstanding under our Letter of Credit No.LD920
in favour of State Electricity Commission of
Victoria for .svees s oo se 00 ' 500’000 'f'
to expire 8/10/1970‘%“ Letter 7
of Credit from thd First National Bank of
Boston No,S-10971,

Outstanding under our Letter of Credit No.LD936 ) or »
in favour of State Electricity Commission of "y EA
Victoria for cceceee . oo 1,500,000 T °
to expire 15/5/1973’%%%1“ Letter :

of Credit from the First National Bank of
Boston No.S-11011.

$2,000,000

The firm has requested today that we establish a turtner
letter of creuit in tavour of the State Electricity Commission of
Victoria for an amount or $1,500,000 for u term of four years,
commencing Friaay 15th next as security for loan to be made by the
Commission which will be on-lent by Patrick & Company to a company
in Australia.

Security for this liability will be, as betore, a matching
letter of credit from the First National Bank of Boston.

Our fee to be at the rate of 1/6th%® per annum - equal to
$2,500 per anmum plus 15 cents 4 for any negotiations under the
credit,

, w10 reretng to i shove semt.
it f\ifd‘”

R Plaintiff’s internal memorandum | 12.8.69
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Corporate Services

15th August, 1973,

S

PATRICK-INTERMARINE ACCEPTANCES LIMITED

©® Castlereagh & Hunter Streets Branch

- 50% owned by Patrick Corporation Limited and
*50% o-ned by Patrick-Intermarine (Australia) Limited

*Shareholders - Patrick Corporation Limited 50%
Algoma Pty.Ltd. 10%
Marine Midland Bank (U.S.A.) 20%
The Tokai Bank Limited (Japan) 10%

Banque de L'Union Europeenne (France)

Head Office -

10%

% Gresham Street, SYDNEY.
Established in 1971

EXISTING FACILITIES

i1l Endorsement Limit

presented to the Bank,
or endorsed by Patrick-

Maximum usance to be 130 days
and one roll-over to be
permitted at the Bank's
discretion (i.e. maximum term
12 months)

Unlimited J&S Guarantee of
Patrick Corporation Limited
& Patrick-Internarine (Aust)
Limited ’
PLUS
Where appropriate, letter of
lodgement from applicant
company over security taken
by Patrick-Intermarine
Acceptances Limited from its
clients. The Bank to have
the right to accept or reject
any Bill submitted for
endorsement.

S Plaintiff’s internal memorandum

$1,000,000 for bills of exchange
accepted

Intermarine Acceptances Limited.

v

PROPOSED FACILITIES

Bill Endorsement Limit $1,000,000
for bills of exchange presented

to the Bank,accepted or endorsed
by Patri~k-Intermarine Acceptances
Limited. Maximum usance to be 180
. days and one roll-over to be

! permitted at the Bank's discretion
(i.e. maximum term 12 months).

That the Bank issue a local
documentary letter of credit in
favour of the State Electricity
Commission of Victoria for
$1,500,000 for a period of 2 years

Unlimited J&S Guarantee of Patrick
Corporation Limited & Patrick -
Intermarine (Aust.) Limited

PLUS

Where appropriate, letter of
lodgement from applicant company
over security taken by Patrick-
Intermarine Acceptances Limited
from its clients. The Bank to
have the right to accept or reject
any Bill submitted for endorsement.

Matching irrevocable Letter of
Credit Tor $A1,500,000 in favour
of Patrick-Intermarine Acceptances
Limited for a period of 2 years
issued by the First National Bank
of Boston, Boston. U.S.A.

15.8.73
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14ta August, 1973

The Manager,

Exchange Control,

Reserve Bank of Australia,
Martin Place,

SYDNEY. N.3.W. 2000
Dear Sir,

¥We refer to our telephone conversation of today with
your Mr, King in which the writer explained that a loan of
21,500,000 from the State Electricity Commission of ®ictoria
to First Leasing of Australia Limited and arranged during August
1969, for four years fixed by our customers ef Patrick & Co, is
meturing on August 15, 1973, and the parties involved now wish to
roll-over the facility formm further two years to mature on 14th
August, 19725.

The proposed facility will be similar to the one
previously entered into i.,e. The First National Bank of Boston
will establishm irrevocable letter of credit for $1,500,000
through this Bank in f Patrick-Intermarine Acceptance
Limited (company now all money market activities for the
Patriock Group of companies). The ultimate borrower in Australia
is First lLeasing Australia Limited, Melbourne,

This Bank in turn will issue a matching local irrevocable
letter of credit in favour of the State Electricity Commission of
Victoria for $1,500,000,

We regret we have been unable to locate that pmrt of our
Sydney Office file pertaining to your Banks interest in the facility
entered into in 1569, ilowever we enclose copies of the oversea
and loocal irsevocable letters of credit covering that transaction
to sassist you with your deliberations.

We would be grateful if you would let us have your
decision in this matter by telephone before noon tomorrow,

Thanking you,
Yours faithfully,

D, L
Sub Man:
Corporagg‘gervi ces,

T Copy of letter from Plaintiff to Reserve |
Bank of Australia 14.8.73
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INTEROFFICE
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To: Mr.@;rrcn « Olmsted, Executive Vice President
Mr. Géoige C. Ricker, Senior Vice President

Subjoct: FLA Report

TN PR

COMMUNICATION

February 3, 1971

250

The purpose of this report is to assist you in informing the BOFC Board
of Dircctors sbout seven important areas in FNBB's relationship with First

Leasing Australia.

1. Present FLA funding

(A) 1In borrowing short and lending long FLA incurs a risk of not being
able to roll over short term borrowings, but the writers believe that,
barring an extrzordinary liquidity crisis, FLA is adequately prepared to
neet any rollover crises, The following schcdule shows that the amount
to be refinanced over any two month period is never greater than $2.4
million and FLA has taken the precaution of purchasing standby loan
facilitics totaling $2.4 million from reputable Australian lenders,

USES: Funds employed in Leasing Operations A$11, 3
Funds put out in short term loans (30Z at call) 1.5
A$12.8:0
SOURCES: Funds not to be called (1) A$ 5.6
(Verbal agrcement only)
Funds to be refinanced (ii) 7.2
A$12.8_M_a§(
(1) Patrick === A$ 3,04 (11) FEB 600 JULY 1400
Mt, Isa -=- 1.0 MAR 600 AUG c———
Darling --- .8 APR 1000 SEPT 290
FLA/FNBB/BOFC «-- .6 MAY —— ocT 200
Sundry -— .2 JUN 1000 NOV ———
A$ 5,6MM DEC 1000
U Copy of Inter office communication |
prepared in First National Bank of
Boston 3.2.71
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Lease receivables/residuals will be coming in at $350,000 per month, It
is expected that this will be used to write new business but, together with
A$500,000 1in FLA call loans out, can be considered additional protection.

(BE) The danger of a cost-price profitability squceze is real but not
imminent., To avoid the squeeze a concerted effort is now being made

to write leases at a flexible rate (to date less than 5% of outstandings
are on a flexible rate basis). Also, FLA continues to look for long
term money and both FLA and FNBB are maintaining maximum close contact
with the money market,

(C) The high leverage factor leaves minimal cushion for bad debts, and
cost price squeczes, but in real terms the low capitalization does not
affcet FLA's operations today except for lack of window dressing. Capital
must be increased before FLA can borrow in a conventional manner in
Australia, More on this in #2. Nevertheless, in the meantime, FLA is
protected by the good asset value of its leases and like Banker's Leasing,
FLA i3 looking to the net worth of its lesscas.

2, Future Funding

FLA has five methods to improve its funding situation and to reduce its depen~
dence on FNBB guaranties,direct loans and standby lines of credit. We antici-
pate that all five methods will be used concurrently, Initial reaction has
been favorable, both in Australia and the U. S. A. In Australia, there arc at
least three sizecable entitics that are enthusiastic about Numbers 1-3 and in
the USA five banks have expressed considerable interest in Numbers 3 and 4,

1. FLA sells outright a percentage of a lease asset, In this case, the
buyer rececives cash flow from leasing and pays tax on total income
less depreciation, There is no recourse to FLA or FNBB., A prin i{pal
and agent aprecements, similar to that already tried and proven by RILF
and its underwriters, will be used,

The next four funding methods will be achieved under the auspices of the FNBB~-
FLA $15,000.000 credit line agrecment. Plcase note that Exhibits 2 and 3
contain this document and FLA's informal non-legal summar— of the documents.

2., A lendor lends to FLA using FNBB as an intermediary and takes a
percentage share in FilBI debenture. There is no recourse to FNBB
except that of a fiduciary responsibility to insure that proper and
normal control is maintained over FLA assets,

3, A lendor may lend funds directly to FLA agaiunst the specific asset
backing of leases which, at FNBB's discretion, have been assigned
to the lendor from the FNED debenture, In this case, there would.be
a substitution of assets in the FNBB asset pool., That is, lease
assets are rcplaced by cash and at a later date this cash is used to
buy new lease assets for a lessee of similar caliber to that which
was relcased from the debenture.
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4. U.S. and foreign banks may share in FNBB standby letters of credit
using & pari passu percentage of FNBB/FLA debenture as collateral
or if necessary, specific asset assignment.

5. FLA continueg to try to change its borrowings backed by FNBB L/C
from short to long term maturitics,

The question of capitalization continues to de thorny. We are almost certain
that the Reinehr and Wheeltom interests will never be able to come up with
significant blocks of increatced capital., Mowever, it is our hopes that we may
cstablish a decent track record for FLA in terms of experience, profitability,
dividends, and adequate reserves before we are forced to take the drastic step
of inviting additional invectors to take an cquity position in the company.

We would hope that by Dacember, 1973, wa can be prepared to have an offering
of a debt-~equity package to thc public at a substantial premium, Nevertheless,
wve are resigned to the fact that if the desired and expected track record does
not materialize by the end of 1973, we must be ready to alter our long range
capitalization plans. This may mean inviting a selective group of private
investors to take equity positions in FLA and therefore diluting the FN3B
and/or Reinchr interests without a premium,

3. FNBB Credit Function

The Australian desk has the final approval on FLA credit decisions and the nore
difficult credit questions are reviewed by GCR. Detailed credit policy state-
ments have been issued to FLA and individual files on all lessecs are maintained
in Boston. To data FLA has not incurrcd any bad debts, although a reserve has
been sat up. (The portfolio is currently being reviewed by SMB of the interna-
tional credit committea under the auspices of CCR as a matter of general policy.)

4, Concentration of Assct Risk

FLA has written large amounts of business with G, J, Coles ($2.8MM) and K-~Mart
($2.1)01) . This high concentration is intcunded to expidite large scale partici-
pation of these two excellcnt lessces. It is now a matter of policy that in the
future FLA will not concentraté more than 202 of its outstanding leases with any
nev lessee,

S, FNBB Fces

a. BOFC rcccives a8 dividend from FLA, (in 1970 this was only $A9,288),
b. Fees are received for our Letter of Credit exposure, aggregating 1.52
on our L/C exposurc for funds used in lecasing and .5Z on the L/C

exposure on funds not used in leasing.
¢, Intcrest on the FNBB loan of $550,000 is calculatcd at 12 over prime
and interest on the BOFC loan is at prime.

In exccss of $200,000 was remitted from FLA to FNDB im 1970,
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6. Permewan Wrirht ~ 7 year lease

This is a unique deal which FLA entered into with Boston approval because it
has a return in excess of 122, good security and most importantly, an excellent
chance of being undervritten by an insurance company. It is jointly under-
stood that no sfmilar transactions will be written until this deal has been
underwritten successfully, It has been examined in depth by Steve Bavaria at
the request of GCR.

7. Residual Risk t5 FLA

In all cascs TLA lessces must guarantec the residual value of their leases.
This requirement is defined in Paragraphs 6, 7, and 13 of the FLA Master Lease
Agreement which will be found in Exhibit 6,

B. L, Moyer
International Officer

Edward C. Reybitz
International Division
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MEMORANDUM

TO: Linda Juleff
FROM: Nick Christian
RE: Special Deual No. 3.

April 20, 1970.

Special Deal No. 3 runs from 15th August, 1969 to 15th November,
1970, and is then open to renegotiations for a further period of 2 years
and 9 montns.

The S.E. C. of Victoria has loaned $1,500, 000 to Patrick & Co.
at 6. 25% per annum against a Bank L.etter of Credit.

Interest to the 5. E. C. Victoria is payable ¢uarterly on the 15th day
of November, Tebruary, May and August and on repayment in
November (if the loan is concluded).

Patrick & Compvany have lent this money on to First L.easing Australia
Ltd. for the same period and with the same option to renew. The
rate is 62757 per annum and the security is a Bank Letter of Credit.

Interest is payable to us an-the-same dates o5 above ‘f} S

The interest rates rise for each quarter tiat the loan continues and
back interest is due for the period of the preceeding loan at the higher
rate -- secc the file for rates.

V Copy of Internal memorandum pre-
pared in office of Patrick Partners ‘ 20.4.70



PATRICK R LEVY
M A L. DOWLING
N.R. COURSE
F.A ROBERTSON
M.A. McGRATH
T.R.ALLEN

MEMBLRS OF THRE
SYONEY STOCK EXCHANGE LIMITED

LA KEIR
R.A NOSS
W.J). EDWARDS
J.S. CORNER

The Manager,
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PATRICK & COMPANY

MEMBERS OF THE SYONEY STOCK EXCHNANGE LIMITED

2 CASTLEREAGH STREET. SYDNEY. 2000

G PO BOX 2830 SYDNEY 200t TELEX 20787
TELEPHONE 2 0319 (25 LINES)
TELEGRAMS & CABLES "ROSDALE"

SYDNEY. BRISBANE, CANBEARA. MELBOURNE. WOLLONGONG.

May 14, 1970.

Commercial Banking Co. of Sydney Ltd.,
343 George Street,
SYDNEY. N.S.W. 2000.

151 QUEEN STREET
ME LBOUANE . 3000.

TELEPHONE
01141 B LINED

379 QUEEN STAREET,
BRISBAME. 4000
TELEPHONE 21318)

43 NOATHBOURNE AVENUE
CITY CANBERRA, 2601
TELEPHONE CANG.

181 KEIRA STREET,
WOLLONGONG. 2500
TELEPHOMNE WOLL. 25800

7 AVENUE ERNESTING
BRUSSELS S, BELGIUM
TELEMHONE 49815172

Attention: Mr. D.W. McClymont.

Dear Mr. McClymont:

I refer to a recent telephone conversation between yourself and
Mr. Christian in which Bank Guarantees and Letters of Credit
were discussed.

Patrick & Company have previously arranged a substantial volume
of back-to-back Letter of Credit deals through the Commercial
Banking Co. of Sydney whereby Patrick & Company have obtained

an Irrevocable

etter of Credit from yourselves against the

security of a third party's Irrevocable Letter of Credit in favour
of I?.p«lck & Company.

We are now intérested in arranging transactions of a somewhat
sinlilAr type in which Patrick & Company would obtain an Irrevocable
Bank Guarantee from a borrower in favour of ourselves and would
ask you to raise an Irrevocable Letter of Credit against the security

of this Bank Guarantee.

The Irrevocable Letter of Credit would give

the lender of funds the right to draw against Patrick & Company in
the event of default when repayment was due.

The probable period of the deals would be from 6 - 9 months and the
amounts involved from half-a-million to one million dollars or

more

W Letter from Patrick & Co. to Plaintiff |

Jv. 5 70
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We would be grateful if you would give consideration to this
proposal. Please do not hesitate to contact the writer if you require
any further information about this matter.

Yours sincerely,

%@ (Llun

T.R. ALLEN.
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285 22nd May, 1970.

Act .M.

Mesars. Patrick and Company,
G.P.0. Box 28%0,

m' e Smth V.l.l. 2001. Att.‘t‘n *. T.Ro ulu
Dear Mr. Allen,
In response to your letter of 14th May, ve
would advise that the matter ocutlined has been discussed
at this Offiee.
Ve would prefer to consider the request against
a suitable bank?®s bagk-to-back lLettor of Credit, rather
than negetiates ou the bagis of a Guarantee.

ixilst we weuld mot anticipate any wreal

Yours simserely,

(». ¥v. MClyment).

Copy of letter from Plaintiff to |
Patrick & Co. 22570
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LOCAL DOCUMENTARY CREDIT REQUISITION %@
Credn No. S A=~ .

To: The Monager,
THE COMMERCIAL BANKING COMPANY
(Hereinafter called * ‘the

(Mail or telegraph

Uniform Customs and Practice for Documentary Credits (1962 Revision), International Chamber of Commerce Brochure

?(/W ......................

(Full name of beneficiary)

*roms., available by their drafis at srmre——————e sight putrporting to cover ipseish-ooatd—C— A
C.LF., etc. {(Usance)
.. ot 2D Aty # L. R szy/ . / /7
(‘*Merchandise’’ or brief description of goods)
*Shipped, o e igintobet e from
railed, otc. (Country) (City or town of despatch)
(Destination)

The drafts must be presented for negotiation not later than ........... /%%M/ 1974.“and must be

accompanied by the following documents relating thereto: —

*Add other Lommessiel-inveiose .

R s o Mk /Jf/mz ‘4,,,..,,‘,,%,,, o Lt

- , /s % ﬂ)n“()f
/M//,. wnfraeol /e ,, AoBr TR
;5 / /% A’»u(..{pé)/ /é /6 L 4 ‘4 ¥ Zf /17»'1) 4/é(/
Ltry  Armvats, Aot » el M’(a«vﬁ

Additional instructions (if any): — /MJ"W w)
@éa/}.,/& W e cuctd Gac A Sacdi .‘ -~ W% /—f

oes A/ ot oy 2036
Z fM Ao el it ,;»//4/ il Foior 4> /ﬂ%x/y]a

In con -nllon of the Bank establishing this credit we hereby agree with the Bank as folléwe:~

A. Neither the Bank nor its agents shall be under any llability in respect of loss or damage arising or resulting:—
(i) From sny error, omission or delay in the transmission or delivery or decoding of any message (whether literal,
in code or in cypher) by mail, telegraph or otherwise or in the pe of or with any instructioa
or mandate howsoever such error, omission or delay shall have arisen or been caused.

(u)!roll any fauit, error or mistake as to the quantity, quality, nature, value, consignment or delivery of the goods, or as to

amount of the shippers’. rail or carriers’ charges thereon or therefor or as to the validity, enforceability efficacy,

-ulﬂch.cy genuineness or accurecy of any draft, invoice, bill of lading, insurance policy or certificate or other
documents, or any endorsement or negotiation of or title to any such document.

B . To accept on presentation and pay at maturity the drafts drewn under or in intended or purported compliance with the credit
or this requisition together with: -
(i) Bank interest for any period by which the date of payment by the Bank precedes the date of ow payment to the Bank snd

(11)a commission of ( %) on the amount of the credit, and

(1id)all usual Bank charges.
and so to do notwithstending that for any reason whatsoever, sny such draft or other documents herein mentioned shaill
not be genuine or shall In or boco-' invalid or payment or recovery of any moaey thereunder or the performance of say

oy be or b delayed postponed or impossible. Further if we fail to accept any
draft nlgo(hlod by the Blnk or be excused lro. u:'pun:o thereofl on any ground whatsoever, we will pay to the Bank
st the branch or office first abo ioned on & peaid by the Benk.
C The Bank shall hold the ab ioned doc and goods ss s continuing security by way of pledge independent
of and additions! to sny other security held by the Bank for payment of all moneys paysble by us to the Bank including
all iesi banking and other ch and interest and we will not do or omit or suffer to be done or omitted any

ant mastae ns thine whink michs nealudice the valise ne awiatance of the said ascirity We will nav tn the Rank anwmaaswa
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FINST LEASING AUSTRALIA LIMITED

DORROWING SCHEDULE AS AT AUGUST 10, 1972

Lender

Robert Hutchinson
Thiess Holdings
FPirst National Bank of Boston

Capel Court Sccurities )
(Bills accepted by Bank of New Zealand)

Carr Fastener
National Nominees
Myer Limited

State Governmont Insurance Office,
Queensland

Hoover Australia Limited
Winegardner Pty. Limited
Carr Fastener

Abegg Holdings

Hill Samuel Australia

Australian International Finance
Corporation

Patrick Partners

Darling & Co. Limited
Patrick Partners

Vine Nominees Pty. Limited
VWestralian International

Tradax (Australia) Pty. Limited and/or
Capel Court Corporation

Colonial Sugar Refining Co. and/or
Vallace Bros. Finance (Australia)

First National Bank of Boston
First National Bank of Boston
First National Bank of Boston

2. Copy of Borrowing
Second Defendant

Amount

Taust. $)
200,000
350,000

1,430,254

300,000
500,000
67,200

500, 000

1,000,000
500,000
1,000,000
500,000
500,000

300,000

500,000
1,500,000
300,000
1,500,000
200,000
1,165,000

1,000,000

500,000
95,000
140,000

112,000

Schedule to |

A
Fa

Maturity date
24 hour call
7 day call

August 25, 1972

Septcmber &4, 1972
October 13, 1973
October 29, 1972

October 31, 1972

November 22, 1972
November 24, 1972
December 14, 1972
January 13, 1973
January 31, 1973

March 19, 1973

March 27, 1973

May 15, 1973
August 10, 1973
August 15, 1973
September 10, 1973

February 16, 1974
April 5, 1974

May 3%, 1974

10.8.72



TELEPHONE

132

PATRICKINTERMARNE, nGezZTANCES LIMTED D

(INCORPORATED IN NEW SOUTH WALE!
128 Exhibition Street, Meibourne, Victoria, Auurdh. 3000

CORRESPONDENCE:

Q.P.0. Box 21177
SYDNEY BRISBANE PERTH Meibourne. Vic. 3001

l16th August 1973

The Secretary,

Pirst Leasing Australia Limited,
379 Collins Street,

MELBOURNE 3000

Attention: Mr. R.T. ¥Whithan

Dear 8ir,

We confirm a loan necotiatad with you today as follows:-

Amount: $1,500,000.00
Rate: 8.7% p.a.
Term: Fixed to 1l4th August, 1975.

As security for this loan, we acknowledge having
recaived an Irrevocable Letter of Credit No. 8§-11085,
from tha First National Bank of Boston, Boston, U.S.A.,
with Patrick-Intesimarine Acceptances Limited named

as beneficiary.

Intereat on this loan is payable quarterly on the 1l5th
day of November, Pebruary, ifay and August until repaymant.

If you are in agreement with the terms and conditions,
as detailed above, please sign the attached duplicate
copy of this letter and return to us.

Yours faittifull
u”j>r PA& IAT ¢mARIV" ACCZPTANCES LIMITED
Da

We are in agrcement with tho
terms and conditions, as detailed

move./é(./p‘{g (

For an on behalf of
First Leasing Australia Ltd.

vid G. Nicoll
Money Market Manaqgoe

3. Copy of letter from First Defendant :
to Second Defendant | 16.8.73
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SCB:vmf 28th September, 1973

Patrick-Intermarine Acceptances Limited,
G.P.0. Box 2117T,
MELBOURNE Vic., 3008

Dear Sir,

We have pleasure enclosing our interest cheque for the
quarter ended 30th September, 1973 calculated as follows:-

Principal Rate From To Interest
%1, 500,000.00 8.7% 16/8 30/9 16446.57

Yours Sincerely,

Shirley G. Brideoak.
Accountant.

Copy of letter from Second Defendant !
to First Defendant i 28.9.73
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1%
RCW/as 38th December, 1973 /
Patrick-Intersarine Acceptances ttd..
G.P.0. Box 3117T,
MELBOURNE 3001
Dear 8ir,
We have pleasure in enclosing our cheque for $32,893.15
representing interest for the quarter ending 3ist December,
calculated as follows:
Principal Rate Period Amount
$1,%00,000.00 8.7% 1/10 teo 3%1/12 $32,893.15

May we take this opportunity to wish you the compliments of
the season and to thank you for your continued support of our
organisation.

Yours Faithfully,

-

”?"t +CoWottenhall
[ ccountan

Copy of letter from Second Defendant
to First Defendant ‘ 28.12.73
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PATRICIC-INTERMARINE. ACCEPTANCES LIMITED

Patrick House, 5 Gresham Street, Sydney %
EPHONE: CORRESPONDENCE: %
a::égg;‘,” 241-3688 MELBOURNE BRISBANE 2’,2,,,,?’;,"3’,‘;,5 aaoyel Exchange.
fhing DosK  241-3162 PERTH Telegrams: *‘Patac’* Sydney.
- Telex: 25588
The Secretary,
First Leasing Mustralia Limited, 18th July, 1974.

379 Collins Street,
FLLECOUICE VIC 3000

Dear Sir,

Deposits with Patrick-Intermarine Acceptances Limited

For audit purposes, our auditors, Messrs. Coopers & Lybrand, Chartered
Accountants of 6 O0'Connell Street, Sydney, would like you to confirm directly
to them the following details as at 30th June, 1974:-

1. Deposit balance: $1,500,000.00

2. Term of Deposit: Fixad to 14.8.75 @ 8.703 P.A,
3. Interest paid to: Not Applicable

4. Securities held: Lettexr of Credit

We would be grateful for your confirmation on the attached duplicate
of this letter as early as possible. A self addressed envelope is enclosed for
your convenience.

Yours faithfully,
PATRICK-INTERMARINE ACCEPTANCES LIMITED

ce bl

T J <
The above details are hereby cme
Signed Date July 19, 1974
Position held Chief Accountant.

(Being an authorised signatory)

Please DO NOT detach from above letter,

Copy of letter from First Defendant |
to Second Defendant } 18.7.74
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CORPORATE SERVICES

1st August, 1973,

FIRST LEASING AUSTRALIA LIMITED

Interview this office today -

Present - R, T. Whitham - Administration & Funding

Director
L. D, H. Kerans Banl
D. L. Vebb ; ¢
and Mr A, F. Thompson was present briefly during
the interview.

* 3% i

Mr Whitham, through an introduction prewviously
made with Mr Searle, Melbourne Office, called to see whether
the bank would be interested in the following proposal,

First lLeasing Australia Limited has been offered
$5 million for three years by the State Electricity Commission of
Victoria at a rate to be determined but Mr V?%@ge? 2?v1 ages some-
thing around 7% per annum. S.E.C. require a 30€E¥ of credit.
The conpany is interested in bidding for $3 million only.

Although the market is aware of the availability
of these funds, Mr Whitham believes that SEC would like First Leasing
to secure the business because of two similar transactions arranged
several years ago and of the smooth settlement at the time p

The previous transactions were arranged through
this bank (Sydney Office) with Patrick & Company the intermediary;
SEC the lender and First Leasing the borrower. The bank's charge
was .6% per annum on a letter of credit basis matched by the First
National Bank of Boston.,

On this occasion it is not proposed by First
Leasing to bring Patricks into negotiations, however, should the
offer be successful, Firast Leasing are prepared to pay brokerage
because Patricks were responsible in putting together the previous
deals and effecting the initial introductions.

We were told confidentially that First National
Bank of Boston is charging 1.5% per annum and First Leasing is
looking for a fee from us of .25% per annum.

We said we viewed the proposal favourably and on
receipt of balance sheet information would follow the matter up
with our Lending Committee. A degree of urgency naturally dees
exist,

Other points raised at the meeting were -

(1) First Leasing Australia Limited - not listed
50% owned First National Bank of Boston
50% Reinehr Family Melbourne.

(2) First National Bank of Boston to set up a funding company
for the leasing company. First Leasing currently has a
$18 m,A, letter of credit limit with First National Bank
of Boston with usage $A13 million,

.o/2
4. Plaintiff’s Internal Minute | 1.8.73
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(7)

(8)
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-2 -

Reserve Bank advise that the letter of credit facility is not
subject to the two-year embargo or the 25% deposit
requirement.

The Australian Federal Government has placed a three months
injunction order on the establishment of the funding
company, hopeful of setting up before end of this year,

Operations of First Leasing & Reinehr Industrial Lease &
Finance Pty Ltd could :3flggma e under new name of

"Reinehr Leasi Ltd", Jenwer ~Ee - bt Ocawe

N Ler a2 }»;‘nosd-&m (’(C‘c‘, }J?/-Z _’“ e‘»?‘-’-——«
Reinehr Industrial Lease operating 14/15 years & First

Leasing around 6 years.

Current annual sales of the group is $15 million and
is anticipated sales in five years will be $90 million.

Group's bankers have recently been realigned and through an old
Reinehr family banking connection at our Melbourne Office
the CBC will be bankers in N.S.W, and Victoria. Ve
understand certain arrangements have already been
introduced both at our Sydney and Melbourne Offices to
augment the new proposals. The National Bank, because
of a close relationship with the First National Bank
of Boston, will be the group's bankers in Queensland.

#* 3%



138
~" B 92(a)

Connection Interest R
’ s ate
st Auguat, 1973 Customer - ‘5-—1——““ Fee .25% p.a., g
<ANC! CORPORATE SERVICES %
_ %
NAME FIRST LEASING AUSTRALIA LIMITED
50% owned by First National Bank of Boston & 50% owned
ACTIVITY by Reinehr Family (Melbourne)
Leasing.
DIRECTORS F.I. Reinehr, J. H, lewis, L.P, Smart, W. Olmsted (1st NB)
M. Wolfe (1st N.B.) G. Pheylan (1st N.B.) ,
PRESENT Contingent liability of $1,500,000 outstanding under our lot!;‘or
POSITION of credit No, LDY973 in favour of the. State Electricity Comni‘ayon

l'otal Bank Liabilities
tv include O/D Debt
or limit whichever is
the greater, T.1.. and/
or F.D.L., Bill Limi,
Fotal Contingent
Liabilities including
‘vage finange.)

PROPOSED

SECURITY

(Summary
only)

PURPOSE

COMMENTS

{to include
reference to
associated business)

of Victoria to expire 15/8/73 backed by a matching letter gy
- pcrﬂit/iéeued-‘by First National Bank of -Boston.
©® Sydney Office

Reinehr Industrial Lease & Finance Pty l.td - in the process of

@ St. Kilda Road Branch (transfar fren oA}

G A/cs Dr $32,059 * Total Bank Lisbilities $
Tolal Credit Balances $ 65,294 (9 accounts)

Total Limits §

Jemm Loan $

reducingby § © pa. repaysble  § p.a.

That we issue a Local Documentary. letter of Credit in favour of
the State Electricity Commission of Victoria for $3,000,000 for
a period of three years.,

-
Contingent Liabilities \8_1&359‘6 ,‘6‘66’

* Total Bank Liabilities $

Irrevocable letter of Credit in our favour for $3,000,000 for
three years issued by the First National Bank of Boston,
Boston, U.S.A.

General funding of the company.

First Leasing borrows both on a secured and unsecured basis and
currently has a $A18 million Letter of Credit line with the
First National Bank of Boston of which $A13 million has been
utilised.

The company wishesto bid for $3 million three year money which the
State Electricity Commission of Victoria has available,

SEC require security by way of an Australian bank letter of credit
The avajilability of the funds is known in the money market sphere;
however, we are informed that SEC would like First Leasing to
secure the business because of similar transactions arranged four
years ago. On that occasion the deals were put together by
Patrick Corporation through this bank on a back-to-back letter

of credit basis as now proposed. Patrick Corporation will not

be brought into this arrangement although First Leading is
prepared to pay them brokerage as the company was instrumental

in arranging the initial introduction. :

The Reserve Bank has advised the company that the letter of
credit facility would not be subject to the two-year embargo

or the 25% deposit requirement.

First Leasing is looking for a bank letter of credit charge of
not greater than .25% per annum on the full line.

DRAWBACKS™

W&rd

carg)

We are 1nlIorim
Leasing is approximately the same as 1972 (81&8,000) and the
assets/liabilities position is virtually in line with the

previous year. 1973 audited accounts will be available by
31st August, 1973,

BENEFITS

new accounts

to be obtained &
reference to credit

unds & overseas

Income at .25% per annum - $7,500,2 & -

exchange content)
,/ )~ / ‘ . — —
, 7 N ’; —~ “ ' L o ,’
Rﬁ‘iﬁi ND Recommended, ‘ B
ATION °

IEEEENTEE PN

5. Plaintiff’s Internal Minute l
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PATRICK R.LEVY 181 OUEEN STREET
AICHARD H.ALLEN PATRICK & COMPANY MELBOURNE, 3000
M. R L DOWLING T.l':tlﬁ(ﬂ.o':-l
N.R.COuRSL MEMBERS OF THE SYDNEY STOCK EXCHANGE LIMITED e« INES)
it 43 NORTHBOURNE AVENUE
-~ " CITY CANBERRA . 2801
TR ALLEN 2 CASTLEREAGH STREET. SYDNEY, 2000 et e, 2 03ee /88
HMEMBERS OF THE
ONEY STOCK EXCHANGE LisTED G.9.0.80X 2880. SYONLY. 2001 . TELEX 20787
J.AKEIR 181 KEIRA STREET
R.A NOSS TELEPMONE 2-O319 (28 LINES) WOLLONGONG. 28600
w.J EDWARDS TELEPHONE WOLL 2-8900
4.8 . CORNER -
ngr TELECORAMS & CABLES
“ROSDALE "
m SYDNEY. MELBOURNE
CANBSERRA WOLLONGONG

ot

12th May, 1969.

The Secretary,
First Leasing Australia Limited,

Suite 2,

73 - 79 Riverside Avenue,

SOUTH MELBOURNE 3205

Dear Sir, Attention - Mr, F.I. Reinehr

We confirm below details of deposits totalling $3,000,000 from this
firm as arranged by telephone last week.

The sum of $1,500,000 will be placed on deposit with you by this firm
on the 15th May, 1969 and an additional $1,500,000 to be deposited on
the 15th September, 1969 under the following terms and comditions.

Security is to be by way of an Irrevocable Letter of Credit from the
First National Benk of Boston in favour of this firm covering the
principal sums only. No withdrawel of funds to be made before funds .
have been in your hands for a period of 15 months and thereafter mo .. v .
sum in excess of $1,500,000 to be withdrewn at any one time. (It is e
understood thnt calls of $1,500,000 may be made in successive mtlu./

4’1 : K
Interest is to be paid on an ascending scale with sach quarterly pay- ... A s H;
ment of interest being made at the rate spplicable to that quarter as
set out below plus the additional interest due for past periods due to
the #mp up in interest rate,

6. Letter from Patrick & Co. to Second |
Defendant 12.5.69
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Interest Rate if
Deposit Remains

12 months
15 months
18 months
21 months
24 months
27 months
30 months
33 months
36 months
39 months
42 months
45 months
48 months

6.75% /55po
6.85% “ /¢t
6.90% 577

6.95% /gL /7/
7.00% 7(/7/
1.10% /54 f¢]7/
1.20% 4574 / 71
7.30% /5727 § >

7.651 "’ l ”
7.50%,5 ) 1 ;7 »
1.55%:51> (1%
7.6251.,,7 7%

Should the above agree with your understanding of the arrangements
negotiated by telephone, we would appreciate your confirmation at

your convenience,

Yours faithfully,
PATRICK & COMPANY

Tocee,

T. R, Allen
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PATRICK R LEVY

RICHARD M. ALLEN PATRICK 8 COM PANY 181 0 EET

v
M.R.L.DOWLING EL . 3000

TELEPHONE
N.R. COURSE MEMBERS OF THE SYONEY STOCK EXCHANGE LIMITED BO-1141 (9 Lings)
F.A.ROBERTSON —_
M. A MCORATH
T.RALLEN 2 CASTLEREAGH STREET, SYDNEY. 2000 43 NORTHBOURNE AVENUE
MEMBCRS OF THE CITY CANBERRA . 280
-] ST ;
YONEY STOCK EXCHANGE LIMITED 0.5.0.80X 2680. SYONEY. 2001, TE 20787 TeLErHONE CANB.4-03685/66
J A KCIR, N
A NOSS TELEPHONE 2-O319 (28 LINES)

181 KEIRA STREET
W.J EDWARDS

) . WOLLONGONG. 2500
J S CORNER TELEGRAMS & cadirs ROSOALE TELEPHONE WOLL. 2-8900

7 AVENUE ERNESTINE
TRA/pd BRUSSELS 5. BELGIUM
TELEPHONE 49-8iS1/2

reYs SYONTY. MELBOURNE, CANSERRA. WOLLONGONG

23rd May, 1969.

The Secretary,

First Leasing Australia Limited,
Suite 2,

73 - 79 Riverside Avenue,

SOUTH MELBOURNE, 3205

Dear Sir, Attention: Mr. F.I. Reinehr

Further to our letter of 16th May, 1969 with regard to a deposit of
$1.5 million, I would like to confirm that any call made on this
deposit under the terms and conditions laid out in our letters of
12th May and 16th May, 1969 is subject to notice of sixty days prior
to the date of repayment.

Yours faithfully,
PATR COMPANY

IR

I,R. Allen

Letter from Patrick & Co. to Second -
Defendant ; 23.5.69
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"
PATRICK R.LEVY
181 OUEEN STH
RICHARD m. ALLEN PATRICK & COMPAN, MELBOURNE. 3060
M.R L DOWLING TELEMHONT
N R.COURSE MEMBERS OF THE SYONEY STOCK EXCHANGE LIMITED 8O-1141 (® Lines)
F.A ROBERTSON —_—
M.A MCGRATH
T R.ALLEN 2 CASTLEREAGH STREET. SYDNEY, 2000 43 NORTHBOURNE AVENUE
HMEMBERS OF THE CITY CANBERRA . 280!

SYDNEY STOCK EXCHANGE LIMITED TELEPHONE CANB.4-0O368/68

G.P.0. 80X 2880. SYONLY, 2001. TELEX 20787

.J::ot".. TELEPHONE 2-O319 (28 LINES) 181 KEIRA STREET
W.J EDWARDS o - WOLLONGONG. 2800
J.8 CORNER TELEGRAMS & casLEs ‘ROSOALE TELEPMONE WOLL. 2-8900

SYONEY. MELBOURNE. CANBSERAA. WOLLONGONG h—

? AVENUE ERNESTINE
TRA BRUSSELS 5. BELGIUM
TELEPHONE  48-8181/2

16th May, 1969.

The Secretary,
First Leasing Australia Limited,

Suite 2,

73 - 79 Riverside Avenue,

SOUTH MELBOURNE 3205

Dear Sir, Attention - Mr. F.I. Reinehr

Further to our letter of the 12th May, we would like to confirm & loan
to you today of $1,500,000 and receipt of security in the form of an
Irrevocable Letter of Credit Ro. S11011 dated 13th May, 1969 from The.
First National Bank of Boston, Boston. '

The terms and conditions of this loan are as stated in our letter of
the 12th May, 1969 with the following exceptions:

1. Quarterly dates of withdrawal are to deemed to have begum from the
15th May, 1969 although interest of course will accrue only from
today's date.

2. It is agreed that no wvithdrawal of funds be made before the
15th August, 1970,

Further to the above losn, we confirm that we have today accepted on
same-day call deposit the sum of $1,500,000 to accrue interest at the
rate of 51 per annum from today's date.

Yours faithfully,
PATRICK & COMPANRY

¥

T. R, Allen

Letter from Patrick & Co. to Second
Defendant : 16.5.69
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16th May, 1969.

The Secretary,
First Leasing Australia Limited,

Suite 2,

73 - 79 Riverside Avenue,

SOUTH MELBOURNE 3205

Dear Sir, Attention - Mr. F.I. Reinehr

Further to our letter of today's date, we would like to confirm ar-
rangements whereby this firm reserves the right to withdraw the
deposit of $1,500,00 made today on 24 hour's notice any time
between the 15th November, 1969 and the 15th August, 1970.

However, should this occur, the interest rate due and payable by
First Leasing will be at the rate of 3% per annum for the term of
the deposit.

Yours faithfully,
PATRICK & COMPANY

T.R. Allen

Copy of letter from Patrick & Co. to ;
Second Defendant f 16.5.69
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PATRICK R LEVY PAT R I C K & C O M PAN Y 151 QUEEN STREET
R BOU 300

M. R L. DOWLING ”EL!'!LIQPON‘&R °
N.R.COURSE MEMBERS OF THE SYONEY STOCK EXCHANGE LIMITED 801141 (9 Lings)

F.AROBERTSON J—
M. A MCOGRATH

T R ALLEN 2 CASTLEREAGH STREET. SYDNEY. 2000 43 NORTHBOURNE AVENUE
MEMBERS OF THE CITY CANBERRA . 2601

rELEPHONE CAND.4-0O365/606

SYONEY STOCR EXCHANGE LIMITED 0.7.0. 80X 2880, SYDNEY. 2001. TELEX 20787
e TELEPHONE 2-O3i® (28 LINKS) |81 KEIRA STREET
. WOLLONGONG. 2800
Ww.J EOWARDS - -
J.8 CORNER TELEGRANS & CaBLES ROSDALE TELEPHONE WOLL 2-5900

SYONEY. MEILBDOURNE. CANBERAA WOLLONGONG _—

7 AVENUE ERNESTINE
TRA - BRUSSELS 5. BELGIUM
TELEPHONE 49-815(/2

L 13

15th August, 1969.

The Secretary,

First Leasing Australia Limited,
379 Collins Street,

MELBOURNE 3000

Dear Sir, Attention - Mr, F.I. Reinehr

We would like to confirm a loan to you today of $1,500,000 and receipt
‘of security in the form of an Irrevocable Letter of Credit No. S-11085
from the First National Bank of Boston, Boston. The terms and conditi-
ons of the above loan are as follows.

Withdrawal of funds may be made at three monthly intervals dating from
today's date subject to sixty day's notice being given and also subject
to the first withdrawal not being made prior to the 15th November, 1970é

Not withstanding the above, this firm reserves the right to withdraw
this deposit any time between the 15th February, 1970 and the 15th
November, 197Q on 24 hour's notice subject to accepting an interest
rate of 3% per annum for the term of the deposit. Interest is to be
paid on an ascending scale with each quarterly payment of interest
being made at the rate applicable to that quarter as set out below
plus the additional interest due for past periods due to the step up
in interest rates.

Interest Rate If
Deposit Remains

12 months ¢ - 6.75% (570
4 " 15 months a0¢ 6.85% ///71
” 18 months , <X 6.90% a/y/
:’ 21 months . y/f7' 6.95% 7/
" 24 months 4y, 7.00% ¥/71/
_ 27 wmonths ~: 7.10% /17
” 30 months <& 7.20% 7>

Copy of letter from Patrick & Co. to
Second Defendant

15.8.69



33 months
36 months
39 months
42 months
45 months
48 months
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7.307% 5/ >
7.40% g/ 7%
7.45% /0/7 >

7.50% 2//7 3
7.55% —f’;
7.625%4/ 73

Should the above agree with your understanding of the arrangements
regarding this loan, we would appreciate your confirmation at your

convenience,

It is further agreed by this firm that any withdrawal of funds be
restricted to the sum of $1,500,000 in any quarter, this deposit
being part of a total of $3,000,000 under these arrangements.

Yours faithfully,
PATRICK & COMPANY

Y.

T. R. Allen Allen
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FIRST LEASING AUSTRALIA LIMITED

Head OMce: Legal & Genmeral House, 379 Collins St., Melbourne 3000. Phone 61 3871
Telegraphic Address: Reinehr Meibourne. Interstate Offices — Adelaide, Brisbane, Sydney

FIR/e} 22nd May, 1969.

Patrick & Company,

2 Castlereagh Street,
Sydney, 2000,

G.P.0. Box 2850,
SYDNEY. 2001.

Dear Sir,
For the attention of Mr. T.R. Ati:g——,—

Reference your letter of 12th May, in connection with the de-
posit of $1,500,000 taken down by us from Friday, 16th May.

We agree with the terms of your letter but notice you fail to
mention that withdrawal at the quarterly rest is subject to 60
days notice, as discussed in our ‘'phone conversations.

Would you please forward a letter to us confirming the 60 days
notification.

All other aspects in your abovementioned letter are agreeable
and acceptable to us.

9 6 NAT1969 . f Yours fait ly,

itD | PRL RHA | FAR
T F.1I. Reinehr

Director
e JAK TR! RAR

[ 7275 ) .iseascd| BCRIP | ASS'TS.

7. Letter from Second Defendant to
Patrick & Co. 22.5.69
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12th May, 1969.

The Secretary,

State Electricity Commission of Victoria,
15 William Street,

MELBOURNE 3000

Dear Sir, Attention ~ Mr. N.W. Shears

We would like to confirm arrangements made last week with regard to
loans totalling $3,000,000 with this firm,

The sum of $1,500,000 is to be lodged with Patrick & Company on the
15th May, 1969 and an additional $1,500,000 is to be lodged on the
15th September, 1969 under the following terms and conditions.

Security {s to be by way of an Irrevocable Letter of Credit from the
Commercial Banking Co. of Sydney Limited in favour of the State
Electricity Commission for the principal amounts of these loans and
it is agreed that no funds are to be called until they have been
lodged with the firm for a minimum of 15 months. Notice of any call
is to be on the basis of 60 days prior to the date of repayment;

such date to be at intervals of three months from the date of deposit
of the funds or the first working day thereafter. It is agreed that
the State Electricity Commission restrict their calling o $1,500,000
at any one time, However, it is understood that the entire sum may
be called in two successive quarters.

Interest is to be paid on an ascending scale with each quarterly
payment of interest being made at the rate applicable to that quarter
as set out below plus the additional interest due for past periods
due to the step up in {ncressed rate.

"""-z Lo

8. Copy of letter from Patrick & Co. to
Fourth Defendant 12.5.69
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Interest rate

if Deposit Remains
12 months 6.25%
15 months 6.257%
18 months 6.307
21 months 6.357%
24 months 6.407
27 months 6.457%
30 months 6.55%
33 months 6.607
36 months 6.70%
39 months 6.75%
42 months 6,807
45 months 6.857%
48 months 6.907%

Should the above agree with your understanding of the arrangements
negotiated by telephone, we would appreciate your confirmation at
your convenience.

Yours faithfully,
PATRICK & COMPANY

T. R, Allen
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16ch May, 1969,
The Secretary,
State Electricity Co. fesiom of Vigtoria,
15 William Street,
MELBOURNE 3000
Dear 8ir, Attention = Mr, N.W, Shears

Further to our letter of the 12th May, 1969, ve would like to confirm
that we have today received the sum of 81,500,000 to be lodged cn
deposit wich this firm under the terms and cooditions expressed in
our previous letter.

We qlso advise baving forwarded an Irrevocable Letter of Credit
1ssued by the Commercial Binking Co. of Sydney Limited in favour of
yourselves.

This deposit 1s subject to the following amendments to ths terms in
our letter of ths 12th May.

1. The first call of funds and subsequent quarterly rests are deemed
to date from the 15th May, 1969 although funds were not actually
lodged until today's date.

2. Howsver, the 5.K.C. reserves the right to call these funds an
24 hour's notice any time between the 15th November, 1969 and
15th August, 1970, oan the underscanding that the rate of interest
payable by Patrick & Compeny {e to be reduced to 3% for the term

of the deposict.

Yours faichfully,
PATRICK & COMPANY

T. R. Allen

Copy of letter from Patrick & Co. to
Fourth Defendant 16.5.69
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Attentiom: Mr. N.W. Shears 19th May, 1969.

The Secretary,

State Electricity Commission of Victoria,
15 willism Street,

MELBOURNE, VIC. 3000,

Dear 8ir,

Further to our letter of May 16th, we would like to counfirm an
alteration of call deposit arrangements applying to the loan of
$1.5 million made on the 16th May, 1969, to this firm. These
DoV arrangements are to replase the terms in the last paragraph
of our letter of that date.

"However, Patrick & Compauy reserves the right to repay these
funds to the State Electricity Commission of Victoria ou 24

hours motice any time after the 16th May, 1969, to the date

on which they are called by the State Electricity Commisstion

oun the understanding that the rate of imterest payable by Patrick
& Company in the event of such repayment is to be at the rate of
8% per ammum for the total term of the deposit".

Yours faithfully,
PATRICK & COMPANY

T.R. Allen

Copy of letter from Patrick & Co. to |
Fourth Defendant 19.5.69
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15¢h Auguot, 1969. @

The Sesretary,
State Elestricity Commission of Victoris,
13 W¥1liam Street,

Desr Sir, Atcention - Mr., N.¥. Shears

Purther to your letter of the 26th May and our letters of the 12th,
16ch and 19¢th May, we would like to confirm reseipt teday of & loma
from you of $1,3500,000 againet which wo sdvise having lodged with
you s security aa Irrevossble letter of Credit from the Commsreisl
Banking Company of Sydney Limited ia favour of yourselves for the
principal emount of this loea.

We agree the terws end conditicms of the above losm to be as
followe:

Vithdrewal of funds msy be made st thres monthly imtervals from
today's date subject to 60 day's notice being given and also subjest
to the first withdrawal not being made prior te the 15th November,
1970. Notwithstanding the sbeve, this firm reserves the righc to
repay these funds to the State Rlectricity Commissiom of Vietoris

on 24 heur's notice any time betweem 15th August, 1970 sand 135th
Novesber, 1970 on the wnderstanding that the rate of {imterest paysble
by this firm in the event of such prior repsyment 1is to be at the
rate of 8% per sanum for the term of the depoeit.

Interest is to be paid on sn ascending scale with esch gqusrterly pay-
aent of interest being mede st the rate spplicable te that quarter as
set out below plus the additicnsl interest due for past periods due
to the step up in imterest rates.

Copy of letter from Patrick & Co. to
Fourth Defendant 15.8.69
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Duration of Interest Rate
%1: Paysble
14
12 $.25%
15 6.25%
18 6.30%
21 6.35%
24 6.408
3 6.35%
3» 6.60%
3 6.70%
b} 6,75%
42 6.80%
43 6.835%
48 6.90%

It {s further understood that amy call mede by the Commission shall
be restricted to the sum of $1,3500,000 in axxy ome quarter under the
sgresemsnt in your letter of the 26th Msy, 1969 which takes mote of
s total eof $3,000,000 depoeit with the firm im this menner.

Yours faithfelly,
PATRICK & COMPANY

I, R Allep
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NWS:.EDS
Telophone No. Telephone; é'
6151433 Extension No..2242. g

Telex 3 1153 c

STATE
ELECTRICITY
Cable and Tel. Address: COMMISSION uo:moﬁt}sa,

“ELECTROCOM" 15 WILLIAM STREET,
MELBOURNE OF VICTORIA MELBOURNE, 3000.

26th May, 1969.

Messrs. Patrick & Company,

Stock & Sharebrokers,

2 Castlereagh Street,

SYDNEY, N.S. W, 2000.

I Attention: Mr. T. R, Allen

Dear Sirs,

Referring to your letters of the 12th, 16th and 19th May, 1969,
1 confirm, for the Commission, the arrangements made between Mr.T. R,
Allen and the Loans and Investments Officer (Mr. N, W, Shears), for the
lodgement with your Firm of $3, 000, 000, with settlement of $1, 500, 000
on 16th May, 1969, and $1, 500, 000 on 15th September, 1969, each deposit
to be secured by Irrevocable Letter of Credit from the Commercial Banking
Company of Sydney Limited in favour of the Commission.

Interest on the deposits is to be paid to the Commission on an
ascending scale, and each quarterly payment of interest shall be made at
the rate applicable to that quarter as set out below, plus the additional
interest due for past periods due to the step-up in interest rate:

Duration of Deposit Interest Rate Payable
(months) (% p.a.)
12 6.25 .00
15 6.25 4./0
18 6.30 .5
21 6.35 .00
24 6.40 .5
27 6.45 .30
30 6.55 640
33 6.60 .45
36 6.70 55
39 6.75 .60
42 6.80 .5
45 6.85 6.70
48 6.90 .75

Subject to the funds remaining on deposit for a minimum period
of 15 months the Commission shall have the right to call for repayment on
the basis of 60 days' notice prior to the date of repayment, which for this
purpose shall be at quarterly intervals from the respective dates of 15th May
and 15th September, 1969, or the first working day thereafter. It is agreed,
however, that the Commission shall restrict such calling to $1, 500, 000 at
any one time, but that the entire sum may be called in two successive
quarters.

9. Letter from Fourth Defendant to
Patrick & Co. 26.5.69
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4%

Patrick & Company shall have the right to repay the funds on
giving 24 hours' notice to the Commission, in which case the rate of interest
shall be 8% per annum for the total term of the deposit.

Although settlement of the first $1, 500, 000, in terms of this
agreement, was made on 16th May, 1969, against receipt of Irrevocable
Credit No. LD. 936 from the Commercial Banking Company of Sydney
Limited, the first call of funds and subsequent quarterly rests shall be
deemed to date from 15th May, 1969.

Yours faithfully,

Hicr

CHIEF FINANCE OFFICER
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e
TERM AND CONDITIONS -~ SPECIAL DEAL NO, 2 c/x
Borrower:s First Leasing Australia Limited,
Jender 1 State Electricity Commission of Victoria.
Amount : $1,500,000.00
TR LENDER % BORROWER %
12a 6425 6.75 5/
1% 6.25 6485
18m 6.30 6.90
21m 6.35 wy,, 695 ., 4.,
24n 640 Wi o700 0T
27 6445  RT I
30m 6.55 7.20
3m 6.60 7.30
6m 6.70 7.40
3% 6.75 7.45
42a 6.80 7.50
45a 6.85 7.55
46a 6.90 71.625

Jotter of Credit C. B. C. Co, of Sydney, Melbourne.

s b for" C.
0.25¢p.a for short periods, 2/3rd of 0.25%4p & for long periods.
Pena) rate to Lender ( if repaid at immediate notice)

fp.a. for whole period if repaid at 24 hours notice.

Pena] rate to borrower (if called at €0 days notice)
3% p. a. for whole period.

10. Terms and Conditions Special Deal
No. 2 Undated
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CALL REPORT

FIRST LEASING AUSTRALIA LIMITED
MR. F. REINEHR 27TH FEBRUARY, 1973,

I visited with Peter Davie primarily to discuss a twelve month
loan from the S.E.C., secured by letterof credit which is due
for repayment at the end of April and to also apply for
Patrick-Intermarine Acceptances to be an approved borrower of
unsecured money. Reinehr is to consider this last request.

First Leasing are to form a new company with the First Boston
Bank called Pirst Boston Financial Corporation and are contem-
plating issuing a prospectus and having the issue under-written.

I expressed interest in the under-writing but Reinehr stated
that they have had discussions with another party who will have

first preference. However, he did not close the door and I
will take the matter up with then at a later date.

OWEN J. GROGAN.

11. Diary Note ] 27.2.73
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LETTEN OF: CREDIT N0 5=109/ ] Dare Moroh 7o, 10LT \
Puirick & Co.
? Costivreagn
Lvdaey, ‘ustre:

<

Lrect
i

GeNtTLEMEN |

v oerpy ovr ITBUVOCARLE LLTTER or CHUDIT 19 your FAYGR AVAILAYLE RY YOUR DHARTE Dhaw i

ial Cenking Co. of Sydoey, Lid. Sydnry, hustrolia

&r SIGHT FOR ANY RUM OX 2UM3 NOT RACKEDING IN TNTAL

Five Huncéred Thirty Six Thousand Two Hundired Fifty Australion Dollers . . .

¥or accovs=or First Leasing fustralia, Ltd. Melbourne, Austraiis

DRAFTB HUST BT ACCOMPANIED BY!:

Your siatemenl addressed to First pNetional G.nk of Boston, foston,
mMassechuseits and signed by any officer or officers ¢s are outhorized
to sign on your account, certifying:

(1} that the draft cmount represents the unoaid principal emount

: plus accrucd interest (to be computed 2t o rate not exceeding
7 1/4% per ennum ond inclusive of stamp duties, it applicuble)
on 3 loan mede by you to First lecsing ‘ustraiis, Lid.

(2) tha* such loan or loans was made oveileble ito First Leesing
kusiralia, Lta. by ycur arranging payment to First Lessing
wustralio, Ltd. Fincnce .ccount st The Coasmercial Benking
Company of G&Sydney, Ltitd. Sydney, Ausirolia. .

(3} that such amount was not paid when duc znd has not since been
repeid to or collected by you.

The oromissory note or other evidence of the indebtedress in resncct
of such loan,

Ccrtificate_from your Bankers ceriifying thet the signatory or
signatories to the statement ecad accompanying drafi are 2
authorizad to opaate on the Cowmpeny's Bank iccount.

EACH DRAFT MUST BEAR UPON iTS FACE THE CLAUSE “Drawxy unper Lerrer or Crrorr No. S-1 09/ 1
preep March 28,19¢9 or THE FIRST NATIONAL BANK OF BOSTON, Boston, }Mass.”

EXCEPT 60 FAR A8 OTHERWISE FXPRESSLY STATED HEREIN. THIS LeTTER oF Crepir 18 sussrct to THE “Unirorm Crs-
ToMS8 AND PracTice For Docurentary CrEDITs (1962 REvISioN), InwinNaTicNaL Craxper or CoMMErck BrocHuzax

No. 223".

Wr HERERY AGREE WITH YOU THAT DRAFTS DRAWN UNDER AND !N CGOMPLIANCE WITU THE THAMS o¥ THis LETTER oF
CREDIT WILL BE DULY HONORED IF PRESLNTED TO THE ABOVE MENTIONED DUAWEY BANK oN on ngrone /. Pril 9,127

but not prior fo &prit 2, 1370, v £ 0
v '1' 1B

Viry TRULY YoURs

¢
12. Copy of letter of Credit of Third
Defendant addressed to Patrick & Co.

o
5
:
§

28.3.69
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T opomerciad Foardiing Lonpansy of Tty Seomdi

(ESTABLISHED 1834)
POSTAL ADDRESS —
BOX 2720, G.P.O.,
SYDNEY, N.S.W. 2001.

343 GEORGE STREET
TELEPHONE: 2 - 0260 C)y ..2ist March, 1969,
.. 370

| “v"."f:;"a".'" M

The Secretarys
Patrick and Co.»

2 Castlereagh Street,
SYDNEY. N.S.W. 2000,

Dear Sir,

Tr- ~ _ .. mational Bank of Boston, Boston,
irrevocable Letter of Credit No., S-10971
in favour of Yourselves for $A536,250.00,

We confirm our telephone conversation of todays, in
which we advised having received cabled advice from The First
National Bank of Boston, Boston, concerning the abovementioned
Letter of Credit:i-

" AIRMAILING OUR IRREVOCABLE CREDIT S-10971 FOR AUSTRALIAN
DOLLARS 536250 FAVOUR PATRICK AND CO TWO CASTLEREAGH ST
SYDNEY COVERING LOAN OF FIRST LEASING AUSTRALIA LTD AT 7-1/4
PER CENT ANNUM PAYABLE ON OR BEFORE APRIL NINETH 1970 BUT
NO PRIOR TO APRIL SECOND 1970 ADVISE BENEFICIARY".

We shall advise you further in due courpé,

Yours faithfully,

Letter from Plaintiff to Patrick & Co. | 31.3.69
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ADDRESS LETTERS TO

80X 234C, G.P.O.,
MELBOURNE, C1t.

TELEPHONE: 83-7811 EXT.

u%&l?

e Commercial Banking npany.of Syetnoy omited!

T Bk of Vitonia Lonitod

Overseas.

The Secretary,
Patrick & Company,
150 Queen Street,
MELBOURNE. 3000.

Dear Sir,

Our Sydney Office, Irrevocable Credit

No, LL.920 for A8$500,000,00, in favour

of Mmte Electricity Commission of Victoria
on account of Patrick & Company, Sydney.

As requeated by our Sydney Office we enclose original
of the sbovementioned Letter of Credit,

Yours faithfully,

Copy of letter from Plaintiff to Patrick
& Co. 9.4.69
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O AL Lt U MEN T ARY LETTER OF FRFDIT——F P No. A

SN AV I L 2o LT AL

o Bl

ot IHIT*COMMEKCIAE—BANMNG COMPANY=OF “SYDNEY; EIMITED=

AITAITOovIA MOHW (A il TVUOMA

fl
257 Conms ktreet, ‘ I a;.T/-.Ir:,o:'v.

i

posm

OUit £ \D_OFrICE. SYUNLY. | . MELBOURNE, 9th april, 19 69,

IRREVOCABLE CREDIT S lﬁ%v‘c‘“‘."

i

i
i
I
1
|
I

n |
Wk}mmbyguhonw state Llectncity Commiuslon of Victoria, 1% william
sStrac %Neibourne. ‘ R |

|
to draw on Patrick and Company, 2 Castlereagh btroet bydney. ;

at =T sight for any sum or s\.lms not exccedmo in all A$500 000-0?' ( Five
hundred thousand dollars - - L= Australian
" ; currency)
: ' P !
purporting to cover iTAREXAXLXZXLXZXLZXHXZ  yUnpaid prlrmpal amount of’ loan
mads to Patrick and Company, ‘
| .

for account of Patrick and Co'mpa.ﬁy.
|

tFX

aaws | |
ii | i
i ! | |
R

. : : . | )
The draft(s) drawn under this credit must be accompan:ed by the following documents relating
thereto:— : ! ‘

i ‘ :

CAFAZERERATEIAK | I
Statement of(state Llectricdity Conmission of Victoria
certifying that the draft amount repregfnts the unpgid
i <§§missioﬁ)tt

n demanded

A

: i

Additional instructions (if any) :—- l\ :
regotiation(s) under thLis Credit are restricted to the
Commerdil bLanking bohpaﬂ] of ajdﬂey leltFO, Hulbourne.

bDrawing(s) under ‘this Credit must pot be made priurito
6th april, 1970, ! P l b ]
. |

o |

\ ;
I . ' ‘i H
i ‘ !
| | b ‘
!
Drafts must be presented for nygot ation not later than Sth Aptiﬂ., 1970 "anJ forwarded
to our head ofﬁce/b?‘n*rn- tovether with relatlve documents for %&'%Wc payment.

i
i
i
1

Drafts must be enfaced with the sumber, date and place of issue of~ this credit and‘ the negotiating

Bank must record the amount of each draft on tHe back hereof. ! ] “

THE COMMERCIAL B ANKING COMPANY OF SYD)\JEY LIMITED, hereby engages with the

drawers, endorsers and bona hae holders of drafts drawn under,and in compliance with the terms of this
cradit, that such drafts shall meet with due hono Ir upon pr\(‘nhhon !
|

| | “
; ; | I. M. YOUNG
i !

R. N. FINNIN i
’] : ‘ i | : ‘! Manager.

‘
I
!
i
. |
Countersigner. ‘

I
I

Subject to Uniform Customs and Practice fo! &cumumary Crodits {1962 Revision), Inrernatioral Chambof of Commercs B:ocnum No. 222
:l : ) . |

f ? . .

Atk

e -

n ; H
ii : ; i |
: it

Plaintiff’s Irrevocable letter of Credit ‘

addressed to Fourth Defendant 9.4.69
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Tised - Auer Dl fo Bq

1st July, 1969.

The Secretarxy,
State Eleotricity Commissien

of Victoria,
15 Wllism Stroeet,

MRIRQURNE . 3000 Atfentions Mo, X. Y. fhears.

Dear ﬂlr.

Please find enclosed ocheque for $7,390.41 being interest due om
$500,000,00 at 6,5° from 9th April to st July, 1969.

Yours faithfully,
PATRICK & COMPANY

Copy of letter from Patrick & Co. to
Fourth Defendant 1.7.69
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g | e +*

Tsh Ootober, 1969.

The Secretary,
State Electrioity Commission of
Victoria,

15 Wlliem Stxeet,
MELROUENR, 3000 Attention: M. X, fheers.

Mm.

Fleaws find enclosed cheque for $8,191,78 being interest due om your
deposits with this firm $o0 and including the 30th Septemdexr, 1969,

Yours faithfully,
PATRICE & COMPANY

Copy of letter from Patrick & Co. to
Fourth Defendant 7.10.69



163

TRA/ M

31st Oscember, 1969,

The Secretary,

The Stats Electricity Commission
of Victorias,

1S william Street,

PELBOURNE , . VIC. 3000 D& A L 7\/ O./

M‘ MR, W, SHEARS,
Desar Sir,
Pleass find enclosed cheque for $8,191.78 beihg interest due on

your depesit of $500,000.00 with this firm to snd including the
J1at Oecember, 1969.

Yours faithfully,
PATRICK & COMPANY

Copy of letter from Patrick & Co. to
Fourth Defendant 31.12.69
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FIRST LEASING AUSTRALIA LIMITED
Houd Ofice: Legal & Gemeral Homse, 379 Collins St. Melbeurne 3000. Phone 613871

Telegraphic Address: Reinehr Melbourne. ) interstate Ofices — Adelaide, Brisbens, Sydney
. .
SGR/ej : . » 31st December, 1969.

Patrick and Company,
2 Castlereagh Street, :
SYDNEY.  N.S.W. 2000. o !

Dear Sir, e .

We have pleasure in enclosing our cheque for $60,178.08, made

up as follows:-~ .

6 3/4% interest on deposit $3,000,000 1/10 - 31/12 $51,041.10 ,/éd/'a
7 1/4% L 500,000 1/10 - 31/12  9,136.98 A¢. /

$60,178.08

In addition we also enclose our cheque for $373.29, being
' brokerage due against the two deposits placed with us by Mt.
Isa Mines Limited, i.e. $500,000 for the period ist October -
\\\\\31st December and 8500,000 for the period 15th - 31st Dec.

Thenking you, we remain,

Yours faithfully,
FIRST LEASING AUSTRALIA LIMITED

L A A — ]

S.G. ROSS
ACCOUNTANT

enc. (2)

Letter from Second Defendant to
Patrick & Co. 31.12.69
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T Lormersiad Phaning Loy /%zw}é

80X 2720, G.P.O.,
SYDNEY, N.S.W. 2001

343 GEORGE STREEY
et 300 St 15th May, 1969,
e 370

PLEASE QUOTE IN REPLY

OVERSEAS

NR,LR,

The Secretarys
Patrick and Co.»
Box 2850y GeP.0Oer
SYDNEY N.S.W. 2001.

Dear Sirs
First National Bank of Bostons Boston,

Irrevocable Letter of Credit Neo, S-11011
in your favour for A$1,500,000,

We confirm our telephone conversation of today,
advising receipt of the following cable dated 13th instant,
from the First National Bank of Bostons Boston, concerning
the abovementioned Letter of Crediti-

"OPENING IRREVOCABLE CREDIT S-11011] FOR AUSTRALIAN DLRS
1500000 EFFECTIVE 5/15 IN FAVOUR OF PATRICK AND CO

GPO 2850 SYDNEY AUSTRALIA COVERING LOAN FOR FRIST LEASING
AUSTRALIA PAYABLE ON OR BEFORE 5/15 1973 ADVISE BENETICIARY"

We shall advise you further in e course.

Yohrs fadithfully,

1 A/

‘M R. RUGGINS

13. Letter from Plaintiff to Patrick & Co. | 15.5.69
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The Connnerdal Banking Company of Sydney Limited CS

Address Lettars to
Box 2720, GP.0,
SYDNEY.

The Managers

Patrick & Coumpany,
2 Castlereagh Street, In replying, please quote :

SYDNEY » N.S..W. 2000, OVERSEAS EXPORT CREIITS

Sydney, 16th Mays, 4o 69,

Dear Sir,

We advise that a credit as stated Rereunder Rhas beem esiablished in your
favour.

df you are unable to comply exactly with the terms and conditions of the credit,
please advise us immediately.

. Kindly produce this letter of edvice for emdorsement
presenting documents for negotiation.

G - Visb o pe
U - N S [RAERTTS
il telI A D BT BROCAURE f o W20,

PARTICULARS OF CREDIT :

Eotablished by : First National Bank of Doston, Boston,

IRREVOCABLE

No.: S-11011 dated 13th May, 1969,
On Account of : First Leasing Australia Ltd.s Melbourne,

Dr:af ts payasble on or $A1,500,000,00, (One million, five
L ;eforig;jath ___tg hundred thousand dollarss Australian
ays ° currency),
Drafis at —gight on The

Commercial Banking Company of Sydney
Limiteds, Sydney,

Enfaced: "Drawn under First National Bank of Boston, Boston,
Irrevocable Letter of Credit No, S-~11011 dated 13th
Mays, 1969,

Drafts must be accompanied by i~

YOUR STATEMENT signod by an Official authorized to sign on your
Bank Account certifying that: The Draft amount represents the
unpaid principal amount plus accrued interest (vhich may be
drawn in excess of the credit amount,; at a rate not exceeding
7.625 percent per annum and inclusive of stamp dutiess if
applicable) of a fixed loan to Auguat 15, 1970 made by you to
First Leasing Australia Ltd that such amount was not paid when
due and has not since been repaid to or collected by you, The
promissory note or other evidence of the indebtedness in respect
of such loan,

This oredit is also available on the first day of each succeeding
quarter beginning on November 15, 1970 at an interest rate agreed
upon between yourselves and First Leasing Australia Ltd. But not
to exceed 7.625 percent per ammum for any period during the life
of the Credit, provided the First National Bank of Boston, Boston :
have been advised by authenticated cable through The Commercial * -
Banking Company of Sydney Ltd.s Sydneys, Australias dispatched at
least 60 days prior to the firat day of each succeeding quarter
that you have demanded payment of the abovementioned loan or
portion thereof from First Leasing Australia Ltd, and that such
amount was not paid when due,

THIS ADVICE IS BASED ON CABLE INSTRUCTIONS RECEIVED AND IS SUBJ
TO AMENDMENT IF NECESSARY ON RECELPT OF.MAIL CONFIRMATION, ‘:‘3

Copy of letter from Plaintiff advice to
Patrick & Co. 16.5.69
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THE [ COMMERCIAL BANKING COMPANY OF SYDNEY, LI E
257 Collins Street,
SUHLAD UFTICE. SYDREY. MELBOURNE, 16th May, 1969,

Victoria.
}\iﬂﬂ\{_g(;@%%li CREDIT

We hereby authorise S t8 t€ Electricity “ommission of Victoria, 15 williem
dreot, ?m.bourne. 3000.

to draw on Fatrick and Conmpany, 2 Castlereagh Stroet, .ydney,

A’ql.500.000. (One

at sight for any sum or sums not exceeding in all

million, five hundred thousand dollars - - Australian
currency)

- XZXZXZAZIZXEXZXEXZ X Unpaid principal amount of loan made
purporting to cover invoice cos [}
to Patrick and Cowmpany.

*zxzz::xzxzxzxzxzxzxz IXZXZXZXZXZXBXZXZXZXZXEAZXZXEXELXZ XTXE
[ origin, to be rom to

Patrick and Company.
for account of

The draft(s) drawn under this credit must be accompanied hy the following documents relating

thersto:—

P B e ey o

statement of ostate clectricity Comindasion of Victoria
certifying that the draft amount revresents tho _ uupaid priicipal
amount of a fixed loan to 13/3/70. made by th kgigisslon to
VYutrick and Company and payment of the loa %2;3 :n demancied

end not received,

cves s alse avadable

Thidddiiort] insthectimtim 6if any)i-table on the first day of oach succecding
quasrter beginaing on Lovamber i5%ui: 1570 provided ithe cvomuaercial vanking
pany of dydiney Ltue, sydnoy iuve boen notilied imvealately that

d @ ilectriclty Conedision of viectoria have demanded payncent o the
loan or portion thereof Irom lairick and Company and that such aaount
#un not paid when dueo sueh zdvice must reaci the Yemrercial wvaunking
Cowmnany of sycaey Limited, Syduey noi later than 70 ays prior totihe
fir=t day of tne quarior succ¢edins itiie ocane i which dewmand was made,
Aagatiat¥on/a under this creuit are restricteu to tie Cowriercial bankiiy;
Coupany of osyaney Linited, Melbournea,

o 15th May, 73
Dra.f}aga:st be presented for n ﬂ&g%;on not later than 1 %ex=ard forwarded
to our oftice/branch together with relative documents for acceptance/payment.

Drafts must be enfaced with the number, date and place of issue of this credit and the ncgotiating
Bank must record the amount of each draft on the back hereof.

. THE COMMERCIAL BANKING COMPANY OF SYDNEY, LIMITED. hereby engages with the
crawers, endorsers and bona fide holders of drafts drawn under and in compliance with the terms of this
credit, that such drafts shall meet with due honour upon presentation.

L. M. YOUNG P. A. EVANS

Countersigner. < Mdinager
[ '

Subject to Unitorm Customs and Practice for Documentary Credils (1962 Revision), Inturnstionai Chamber of Commercs Brochure Mo. 222

Copy of Plaintiff’s irrevocable Letter
of Credit addressed to Fourth
Defendant 16.5.69
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(ESTABLISHED 1834)
POSTAL ADDRESS —

BOX 2720, 6.P.O.,
SYDNEY. N.S.W. 200t

343 GEORGE STREET
oy 4 oo % AAAAAAAA 16th May, 1969.

Ext.

PLEASE QUOTE IN REPLY

WGC : MA

7 0
The Secretary, (( - ‘ Lu/:\

Patrick & Company,
2 Castlereagh Street,
SYDNEY, N.S,W. 2000,

oy bikod -

Dear Sir, e @¢
In terms of your requisition dated today, we have

established the undermentioned Letter of Credit by telegraph

through our Melbourne Office:-

Credit No. Amount, In favour of. Expires.
LD,936. $A1,500,000,00, State Electricity 15th May, 1973,

Commission of Victoria,
We have debited your account $-,75¢ (seventy-five
conts) for cost of the telegraphic advice and 82,500.00.(Two

thousand, five hundred dollars,) being our commission charge.

TG s T Yours faithfully,
G
v, 70 HAVI06D % e
M?LD PRL | RHA | FAR Manager.

MAM | JAK TRA|JRAN

T K
ADVISERS RESEARCH £CRIP | AGC'TS,

e e

Letter from Plaintiff to Patrick & Co. | 16.5.69
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APPLICATION FOR COMMERCIAL LETTER OF CREDIT

To: The First National Bank of Boston,

67 Milk Street,
BOSTON. MASS. 02110. U.S.A.

26th May, 1969.

We confirm your opening irrevocable letter of credit numbered
S-11011, the copy of which is attached for Aus. $1,500,000 in

favour of:

Patrick & Company,
G.P.O. 2850,

SYDNEY. AUSTRALIA

In consideration of your opening such credit, we hereby agree
that it shall be subject to indemnity agreement dated lst June,
1967, the provisions of which are agreed to as defining your

rights and our obligations.

FIRST LEASING AUSTRALIA LIMITED

Copy of letter from Second Defendant
to Third Defendant 26.5.69
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BOX 2720, G.P.O.,
SYDNEY, N.S.W. 200!

343 GEORGE STREET
i 7L y 26th May, 1969,
R Cydnoy 07T

oversELET
NR :MM

The Secretary,
Patrick & Company,

2 Castlereagh Street,
SYDNEY. N,S.W. 2000,

Dear Sir,

First National Bank of Boston, Boston,
Irrevocable Letter of Credit No. S=11011
in your favour for $A1,500,000,.00,
Account! First Leasing Australia Ltd,

We have today debited your account $A11.90. for the cost
of our agents telex sent to us on 15th May, 1969 giving full
details of the abovementioned Letter of Credit .as requested,

Letter from Plaintiff to Patrick & Co. | 26.5.69
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SGR/ej 30th June, 1969.
Patrick & Company,

2 Castlereach Ltreet,

SYUNEY. NeSewe 2000.

Dear Jir,

we enclose our cheque for the sum of $¢1,003.42, being interest

paynents as detailed below:-

beposit nate Leriod Amount
$1,500,000 6.75%. 16th Lay - 30th June ince $12,760.27 ~
500,000 7 1/4%. 9th April - 30th June inc. 8,243.15 v
$21,003.42

Thanking you,

we remain,

Yours faithfully,
FIRST LEASING AUSTRALIA L1MITED

Fele. KEINEHR
DIRECTOR

ence..

L7 500
33 250

'1"2' 1(0‘8“37
L

Copy of letter from Second Defendant
to Patrick & Co. 30.6.69
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MEMEZERS OF YHE SYODNZY STOCK EXCHANGE LIMITED

2 CASTLEREAGH STREET. LYUNEY 2020

C. PO HIN D UEC. SYRNLY TOD: TILLN 20752
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v
i ? AVENUF CANESTNE
PD i BRUSSELS 5 BFLGIUM

TELEPHCLHN: 4D 8151 R

4th July, 1969.
The Secretary,
First Leasing Australia limited,
8th Floor, 379 Collins Street,
. 300

Dear Sir,

Denosiys by Fatrick & Coupany,

Our auditors, Cococt Brothcrs & Co., 20 - 22 0'Courcil Street, Sydnev,
have asked that yui confirm to them the following cetails regarcing
the deposics lodgca with vou by this firre ac the c¢lose of business on
30ch June, 1966 :

1. Amounts of dcposite.

~

2. Details of any security held by Patrick & Zompery.

3, Interest-due to Yazrrick & Company but vapaid at 28ih June, 1969.
We would be pleased if you could arrange tn forwacd us & copy of the

letter Lhat you scai to Cooper Lvothers & Co.

Yours faithfully,
TRICK & QOUPANY

(P. Davie).

Copy of letter from Patrick & Co. to

Second Defendant 4.7.69
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15th Ausust, 1969,

The Secretary,
Statc _lectricity Coumdssion of

Victoria,
15 william Str et,
1. sL30CIa 3000 atteavion: Ixr. . we Shcars.

Dear Sir,
Plense find enclose. cheque for $23,180.65 being quarterly inte:s.st due

on your deposit witl this firm.

Yours faivhiudly,
PA2.JCL & COMLraAlY

T. 1. _Allen,

Copy of letter from Patrick & Co. to
Fourth Defendant . 15.8.69
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SGR/ej

28th August, 1969.
Cooper Brother & Co.
20-22 0O'Connell Street,

SYDNEY. N.S.W.

Dear Sir,

With regard to Patrick & Company, we confirm that they
lodged $500,000 with us on 9th April 1969 and $1,500,000 on
16th May 1969. Security held by Patricks is irrevocable
letter of credit numbered 510971 for an amount of $536,250
and number 511011 for an amount of $1,500,000.

Unpaid interest to Patrick & Company as at 30th June 1969
was nil amount. Our cheque drawn on 30th June for the sum

of $21,003.42 paid total interest due 30th June inc.

Yours faithfully,
FIRST LEASING AUSTRALIA LIMITED

S.G. Ross

Accountant

Copy of letter from Second Defendant
to Cooper Bros. & Co. 28.8.69
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26th November, 1969.

The Secrertary,
State Electricity Commission of

Victoria,
'S illizm Street,
MELBOURNE, 3000

Attention Mr. N.W. Shears r\\/f

Dear Sir,

Please find enclosed cheque for $23,437.50 being quarterly interesc due

on your deposit with this firm.

Yours iaithfully,
PATRICK & COMPANY

T.R. Allen

Copy of letter from Patrick & Co. to
Fourth Defendant 26.11.69
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r7/08
25th Fobzuaxy, 1970.
e Sesxetaxy,
3%t Kpetxiocity Commission
15 m‘."&h -
MRS, 2000, DE A AN
Axtaations lix, K. Yo Sears, /\/ 17, ,Q/

D. X. m.

Copy of letter from Patrick & Co. to
Fourth Defendant 25.2.70
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March 12, 1973

The Secretary,

State Electricity Commission of Victoria,
15 William Street,

MELBOURNE. VIC.  3000.

Attention Mr. K. Cruise

Dear Sir,

Ne refer to a recent conversation between Messrs. Cruise, Davie and
Grogan at which discussion took place about a loan of $1,500,000.00
due for repayment by Patrick-Intermarine Acceptances Limited (on
behalf of Patrick Partners) on 15th lMay, 1973.

We would be grateful 1f you would inform us whether we should
cosmence negotiations for renewal of this loan or whether the
Commission wishes funds to be repaid on due date.

Yours faithfully,
PATRICK-INTERMARINE ACCEPTANCES LIMITED

Peter Davie
Cirector

c.¢c. 0.Grogan - Melbourne Office

Copy of letter from First Defendant to
Fourth Defendant | 12.3.73
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.~ PATRICK-INTERMARINE ACCEPTANCES LIMITED

/ , ) (INCORPORATED IN NEW SOUTH WALES)
/'S / 128 Exhibition Street, Melbourne, Victoria, Australia, 3000
[
CE:

P CORRESPOND
TELEPHONE G.P.0. Box 21177
63 6036 SYDNEY  BRISBANE  PERTH Malbourne. Vic. 3001

15th May, 1973.

Attention: Mr. R. Ashbolt

The Secretary,

First Leasing Australia
Limited,

379 Collins Street,

MELBOURNE, VICTORIA. 3000

Dear Sir,

We confirm having received a bank cheque for
$1,513,787.67, made payable to Patrick Partners,
being repayment of the following:

Principal: $1,500,000.00
Interest: $ 13,787.67

Yours faithfully,
for PATRICK-INTERMARINE ACCEPTANCES LTD.

-

N s TR
] o /
1 Lok e v PRV
ot
David G. ‘Nicoll ‘vi

Copy of letter from First Defendant to
Second Defendant 15.5.73
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* MuMOGIRS OF THE SYDNEY STCCX EXCHANGE LIMITED ' (\
2 CASTLLHEAGH STREZT, SYONZY, 2230 %6 20319 12
G.L.0. LOX 2059, SYONEY, 20.:1. TELLX 2ars7 TESL‘I:.’I":’{O'. ’;‘éCOU

JELEGRANS & CALLLS "hO.oUnL[

MELBOURKRE, BRICDANE, CANBERRA, WOLLONGONG, PERTH, DAUSSELS. pory
PD
The Secrstary, 29th July,1971.

First Leasing Australia Limited,
379 Collins Strest,
MELSOURME. VIC.V 3600

% N&ttmtion: Mr. Reinehr.

/Dur Sir, -~

/ Reference is made to the £500,000.00 deposited by M.1.m.

{ Holdings Limited with your company st 8)}% p.a. fixed to 5.12.71.
This ceposit was originally made by Patrick Partners on bshalf of M.I.M.
Holdings Limited. '

As advised by telephone we wish to confirm that all future money
market transactions will be conducted by Patrick-Intermarine Acceptances
Limited. Ue shall be obliged if you could pay the procuration fees due c-
the above and all future deposits to Patrick-Intermarine Acceptances Lim:.:.

Yours flithfully, r

| | LQQ 0
% | ( Peter Davie )
/

14. Copy of letter from Patrick Partners to
Second Defendant | 29.7.71
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o MEMEFRS CF THE SYONEY STOCK EXCHANGE LIMITED g é 1,,

« 4L A&, GOWLING 2 CASTLEHSAGH STRECZT, SYDNEY. 2200 TELLPMONE 2-0319 (25 LIXCS)
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CAUL'E MELBOURNE, BRISIANE, CANBERRA, WOLLONGONG, PERTH, BRUSSELS. REF.

PP ERArEAS
-
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£
2

), DAVIE
N GOVTUIESSON 2]

29th July,1971.
Tha Secratary,
First Leasing Australia Limited,
8th Floor,
379 Collin Street, .
MELBOURNE. VIC. 3000

Attention: Mr. Reinehr

Dear Sir,

Referenco is made to the $500,000.00 deposited by M.I.M.
Holdings Limited with your company at 82% p.a. fixed to 11.12.71.
This deposit was originally made by Patrick Partners on behalf of Mm.I.M.
Holdings Limited

As advised by telephona we wish to confirm that all future moneay
market transactions will be conducted by Patrick-Intermarine Acceptances

Limited. We shall ba cbliged if you could pay the procuration fees due on
tho above and all future deposits to Patrick-Intermarine Acccptances Limited.

\-/ Yours feithfunny,
FZEZ;j;éggfffsgs
/'\
. - A !
)

( Peter Davie
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PATRICK-INTEZRMARINE ACCIPTANCES LIMITED
2 Castlcreagh Strect, Sydney

TELEPIIONFS: CORRESPONDIENCE:
221-3895 C.P.O. Box 3875,
221-2696 Sydncy, N.S.W. 2001
221-2400

29th July,1971.

The Secretary,

First Leasing Australia Limited,
6th Floor,

37S Collins Straet,

MELBOURNE. vic. 3000

Attention: Mr. Reinehr,
Dear Sir,
We refer to the lstter dated 29th July 1971 from Patrick Partners and
confirm that you are holding s deposit of 5500,000.00 on behalf of M.I.M.
Holdings Limited at 83X p.a. fixed to 6.12.71.

The prccuration fes due on the above deposit should be paid to Patrick-

Intermarine Acceptances Limited. /

g Yours faithfully,
PATRICK=- INTEPﬂiﬁTN’ ACCEPTANCES LIMITED

2

Copy of letter from First Defendant to |
Second Defendant } 29.7.71
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PATRICK-INTERMARINE ACCEFTANCES LIMITED {/

2 Castlercagh Street, Sydncy

TELEPIIONFS:
221-3595
221-2606
221-2400

Tha Secratary,

First Leasing Australia Limited,
8th Floor, .

379 Collins Streat,

MELBOURNE. VIE. 3000

Attention: Mr. Reinehr

Dear Sir,

CORRI'SPONDENCI::
G.P.O. Lux 3879,
Sydney, N.S.W. 2001

29th July,1971.

Ye refer to the letter dated 29th July 1571 from Patrick Partners and
confirn that you are holding 2 deposit of $500,0C0.00 onh behalf of M.I.M.

Holdiry.: timited at &% p.a. fixed to 11.12.71.

The procuration fee due on the above deposit should be paid to Patrick-

Intermarine Acceptances Limited.

. Yours faithfully,
PATRICK-INTERMARINE ACCEPTANCES LIMITED

Y,

24

N

4

(%
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REY/wn 29th July, 1971

Potrick Pactners,
2 Custlicrcegh 5%,

SYTLOY. i u,b, 200U

tc hieve plewasure in enclosing our cheque for 7623.26, being
broicorcgs peyenldz on the following depesits plasced with tur
cecrnany -

Lender fmnynt  Pericd Erokrozeae
Mt.1sy flines Ltc. .S5L0U,00 1/84T2-20/8/71% J311.44
" SSut, L0 1/4/T1-3078/71 231,462
£623.73

Ye 2pologiss for the deley in forwording thiz paymont,
,

Ycuzs sincarely,

Copy of letter from Second Defendant ‘
to First Defendant | 29.7.71
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. EXTRACT OF TELEGRAM RECEIVED FROM

C3U0s AA2D350G

MASSWAT BSN FIRST NATTONAL BANK 'F BOSTON f C.3%
DOSTON  (Mass 1USA)

COMMERC | AL BANKING CO OF SYDMEY LTD

SYJNEY AUSTRALIA
Dated 17/R/FO - Recd 1" /R/F9

g x €6 B N T oL o

PTRECT VIA TNTLX
TEST 51579
OPENING OUR IRREVOCABLE LETTER OF CREDIT S-111785 FIOR AUST NLRS
1,500,717 FAVOR PATRICK AND COMPANY G P Q0 2950 SYDNEY ACCOUNT
FiroT LEASING AUSTRALIA LTD TExRMS SAME AS L/C?S-11011 ADVISE
SENEF ICARY

JMAR INTL L/C (0/: ‘as.)

FIRsT NATL BANK BSY MASS

CFM 51509 $-11085 1,500,000 2850 S-11111
]

C3CI5 AA2T35N

MASSNAT BoN

R L

15. Cable from Third Defendant to
Plaintiff 13.8.69
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MASSNAT BSN (‘ qu

CBCOS AA2N35N

14TH AUGUST 1969 EXTRACT OF TFLFGRAM DESPATCHED TO

TO — THE FIRST NATIONAL BANK OF BOSTON BOSTON
FROM -~ THE COMMERCIAL BANKING CO, OF SYDNEY LTD, HEAD OFFICE, SYDNEY

REFER YOUR TELEGRAM 13/8/69 CREDIT S=11085 PATRICK AND CO INFORM
US FIXED LOAN TO 15TH NOVEMBER 1977 CREDIT AVAILABLE EACH
SUCCEEDING QUARTER BEGINNING ON 15TH FEBRUARY 1971 AND VALIDITY
ON OR BEFORE 15TH AUGUST 1973 PLEASE CONFIRM DATES

BY RETURN TELEX URGENT 81347

(R1347)

(Overseas) EP$8-40

Cable from Plaintiff to Third |
Defendant 14.8.69
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..... =, 4
BCOS L Ad128A ' ED FROM
C'Cfo, AT?.’;EXTRACT OF TELEGRAM RECEIV ,V G "Ng
MASSNAT BSN FIRST NATIONAL BANk op BOSDN
BCSTON
COMMERC j AL BANK I NG COMPANY OF SYDNEY DINECT vIg INTLX
SYDREY AUSTRLIA Dated 14/8/49 _neca 1s5/8/00
81347 Rz YOUR CA3LE B=14-59 9Qur CREDIT S-11185 g CONF IRM
FIXED Loan TO NOVEMBER 15 1970 EACH SUCCEED NG QUARTER FROM

FEBRUARY 15 1971 vALIDITY TO AUGUST 15 1973 ADvise BENEFICIARY

LIMBARD L/C pepT
FIRST NATL BANK BSN ™ASS
(-]

C8CIs AA27351

MASONAT Boiy

(O/seas,)

Cable from Third Defendant to
Plaintiff 14.8.69
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Che Comuierdal Lanking Comnany of Spdney Limited )
_ 4
Address Lettera to ‘}.'\‘
Box 2720, G.P.O,, “\ >
SYDNEY. :
140 ¢ U
Sydney, 1ith Avust, 469,
The sSecretary,
Patriclc and Company, In replyiug, pleane quote :
2 Castllerengh Street, .
v VERSLEAS EXPORT CREDITS.
SYLVEY. 2000, OVERSEAS RO
Deur Sir,
We advise that a credit as stated hereunder has been established in your
favour.
1f you are unable to comply exactly with the terms and conditions of the credit,
pleaze wdvise us tmmediately.
Kindly produce this lctter of advice for endorsement of ‘drawings 1when
presenling documents for ncgotiation. !
Yours faithfully, ) s
SURIEGCT YO INIVORIE CUKIONE AND PAACTICE FOR f f ; v /(/
CACUMENTARY ¢ KOO . (1952 REVIGIGN), THTERNAT. . / 7 / v
ONAL CIANDEH OF COMMLICE Brocnure No. 222, 7’\ L Lo / anager.
o
. 7 I
PARTICULARS O CREDIT : :
Sstablished by ¢ First National Baulr of toston, Hoston,
T RREVOCADBLE
No.: S=11085% daled 13th August, 1969,
On Account of ; 1'irat Lensiug Australia Ltd, , I'elibournc.
nenils pnyable on or ®A1,500,000.00, (one million, five
Fxnleess | ororn 1560 AugudPOunt s ponated thousand dollars, Australinn
1973 curreucy ),
alls at 2. t2 o _ _— . . .
Drafts at sight on The Commercinl ilankin,; Company of Sydu

Limited, Sydney.
Enl’_:lccd: "Mrawn vnder Pirst National Dinuk of Deoston, ljostolis
Jrrovoenble Letter of Credit No, S=11005 dated 173th
Auwcusty L96GN,

Dacnititn L Teqiiirca $X0FOTF nedotiabloX seda ¥ MRl (o WIeE s Gthvriels

Ypecineg) 1~

Drafts wmust be accompainied by -

YO STATENENT signed by an Offfieinl antherised to si, o on your
fianl Account certifying that: The drat't ~mnount ropresecnts the
nwpaid principal auwount plus ncerued interest (wiich may be
drawil in excess of tie credit amount, at n rate not excoeodling
7,025 percent per aunum and inclusive of stamp )itiesy il
r\ppli«ml»lc) ol A sixed loan to Novewber 15y 199G wade by von to
First Lensing Austrilia Ltd that such amount w: . not paid vitepn
dua and has not sgiuce been repnid to or coilecuad by vou., The
promissory iiote or other evidence of the indebtodness in respect
ol such leonn,

Thigs credit is also nvailable on the xrst dny of ecnch guccecedi
quarber beginning on ebruary 15, 1971 Aninteresi rate agres
vpont bholweont vourselives aad I"ivst bena 2one Austealin Litd, Bat
Lo ecxcoed 7,025 peveent per ammna for any poeriod Jdurins the 171
ol thie curedily, provided Lhe  Lrst Vot ioaal banl of coston, os
have beea advised by autheaticoted eable thror h The Cownercinl
canltivg Coupany of Sydney S~ td,y Sydneys, Austealing despatched nf
Teant 60 daya prior fo the 1iprst davool vach succoadin: guarter
Lthat von Loave devssalod poaveent of the ahovere it iound loatr o
cortion tacirsols fec Lrat Lensin: \usbialia [ to, and that such
Duenn L owas ot poid wien duoe,

N

ku,r\tl) AND IS SURJC

Tarin ARV IO Dt BASTD ON O CARD. NN A VIO b TR

. 1 !
T T I R N S O I R A ) VR S B PR ST B AYANERIRIN

Copy of letter from Plaintiff to Patrick
& Co. 14.8.69
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15th August, 1969,
341

OVERSEAS
WGC 1 MA

The Secretary,
Patrick & Coumpany,
2 Castlereagh Street,

SYDNEY. N.8.W. 2000,
Dear Sir,

In terms of your requisition dated today, we have
established the undermentioned Letter of Credit by telegraph

through our Melbourne Office:-

Gredit No. Amount, In favoyr of. Expires.
LD.973. $A1,500,000,00, State Electricity 15th Angust, 1973,

Commission of Victoria,

We have debited your account $-.75¢ (seventy-five cents)
for cost of the telegraphic advice and $2,300,00. (two thousand,

five hundred dollars,) being our commission chuarge,

Yours faithfully,

W. G. Carman
Rro Msnager,

Copy of letter from Plaintiff to Patrick
& Co. ; 15.8.69
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Ihe Gommercial Banking Company of Sydney Limited

Address letters to
Box 2720, G.P.O.,

SYAREY, oo 1 9
SYDNEY. YANEY, oo 19...

14th Augusts 69.

The Secretarye : o l )
Patrick and Companyy n replying, please quote:
[ 2 Castlereagh Streety OVERSEAS EXPORT CREDITS
SYDNEY. 2000,

Dear Sir,

We advise that a credit as stated hereunder has been establis in your favour.

of nthe credit,

If you are unable to comply exactly with the terms and con
please advise us immediately.

Kindly produce this letter of advice for endorsement of Jrawings ppen presenting
documents for negotiation.

Yougs faithfully;

SUBJECT TO UNIFORM ‘CUSTOMS AND PRACYICE For 8
DOCUMENTARY CREDITS (1962 REVISION), INTERNAT. Manager.
10MAL CHAMBER OF COMMERCE BROCHURE NO. 222,

PARTICULARS OF CREDIT:
*Estﬂblished by: Fi{rst National Ba £ ony Bostem,

) IRREVOCABLE

\%“0-: S«11085 dated 13th Au 9.

?(On Account of: First Lecas us 1ia Ltd. ¢ Melbourme,
Drafts payable on o $A1,5000000,00. (one million, five
o MW before 15th Augustiyouthundred thousand dollarss Australiam

currency ).

1973

&D"’“s at: on ;\ho Coumercial Banking Cowpany of Sydney
Limited,; Sydney.
Enfaced: "Dpa r Fir:t National Bank of Deaton, Bostony
I Letier of Credit No, S~11085 dated 13th
) Augu 9w,

XIOEER OREA F R XE FR XXX XXOCKX XX XXE XXX XXX LA X XK X LT XXX KW
\x Drafts must be sccompanied by3-

YOUR STATEMENT signed by an Official authorised to sign on your
Bamk Account certifying that: The draft amount r:opresents the
unpaid principal awount plus accrued imterest (which may be
drawn in excess of the credit amount t a rate not exceeding
7 +.625 percent per annum and inclu 5\ p dutiess if

applicable) of a fixed loan to ﬁu e 1970 made by you te
First Leasing Australia Ltd _ c
d.
ezee\

t was not paid when
due and has not since been
premi#sory note or otheg e
of such loan, Q" \6
This credit is -o*ai e'on the first day of each succeeding
quarter beginn n lj‘@y 15+ 197¢ at an interest rate agreed
upon between y selve nd First Leasing Australid Ltd., But net
to exceed 7.625 nt per annum for any period during the l1ife
of the oredits ded the First Natiounal Bank of iostons Loston
have been advi by authenticated cable through The Commercial
X Banking Company of Sydney “~td.» Sydmeys Australias despatched ht
least 60 days prior to the first day of each succeeding quarter
that you.have demanded payment of the abovemsntioned loan or
portion thereof from First Leasing Australia Ltd, snd that such
g/ amount was not pald when due,

THIS ADVICE IS BASED ON CABLE INST UCTIONS RECEIVED AND IS SUBJECT
TO AMENDMENT IF NECESSARY ON RECEIPT OF MAIL CONFIRMATION.

collected by you. The
the indebtedness in respect

Copy of Plaintiff’s letter to Patrick &
Co. 14.8.69
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APPLICATICN P72 CCHMMERCIAL LETTER OF CREDIT

-

The Yo Nirer Tatiopnal Baank ol iloston

Ve - N ~q o [ . 1 Ty ooy e b '\
AR SR ; D 1 sate: 1 oth ‘mgusi, 1sc.,
TN TS NS Y Ea A sy lrrovacande detrer of are g Thered
. ~ e . K PRpR s - . b T 3~
~. o« y . Jao W al LR AT A e, Ly N
Loy y « yeoe gt o Vom0, T 205G, Sydney.,
fo ceeed Jere ST s s T sl CriLit, WE Uer@nny anres

L L st ala e mioaaCh o Lnoea ity Aaarce e lated June 1,
167, tre nrovisions of whish ore agreed to as deiinin~ your

iy is anw our oblicsations,

FIUGT  LOAGTNT  ADSTALTA LINITLD

Copy of letter from Second Defendant |
to Third Defendanrt 18.8.69
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Cable Address: massNaT | Telex Number: 094511

f C 4

The FIRST NATIONAL BANK of BOSTON
International Division | 67 Milk Street, Boston, Massachusetts 02110

August 14,1959

Commercial Banking Company of Sydney, Ltd.

Sydney
Australia ) -~

fon o

b oo

'g), o

‘\%v“" ¢'

””
Gentlemen: .

Australian

Letter of Credit No. S-11J83 for/$1,500,003.09

We are enclosing the original and one copy of the
above-mentioned letter of credit in favor of Patrick and Company
G.P.0. 2850, Sydney, Australia
and request that you forward the original to the beneficiary

retaining the copy in your files.

Very/}ruly yours

/kak(un<.

Authorized Official

P.S. This refers to our cable of August 13,1969

Overseas offices of The First National Bank of Boston are located in Argentina, Bravil, England, France
In New York City — Bank of Boston Internasional, 2 Wall Street

AIRMAIL
D-1202 ds

Letter from Third Defendant to{
Plaintift ! 14.8.69
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FIRST LEASING AUSTRALIA LIMITED U(

Head Office. Legal & General House, 379 Collins St Melbourne 3000. Phone 61 3871

Tslogtaphic Addrass Maineh: Mpthourne intaerstate Offices Adoiaide. Brishane, Sydney.

SGR/ej 30th September, 1969.
Patrick & Company,

2 Castlereagh Street,

SYDNEY, N.S.w. 2000.

Dear Sir,

We have pleasure in enclosing our cheques for $47,695.21 and
$267.12,made up as follows:-

6 3/4% interest on deposit $1,500,000 15/8 - 30/9 $13,037.67 Ao.3

6 3/4% " " " 1,500,000 1/7 - 30/9 25,520.55 Ao.
7 1/4% v " " 500,000 1/7 - 30/9  9,136.99 Ao §

$47,695.21

1/4% brokerage on Mt. Isa Mines $500,000 deposit 15/7 - 30/9&—{&
$267.12. !

Yours faithfully,
FIRST LEASING AUSTRALIA LIMITED

S. G. ROSS
ACCOUNTANT

enc. (2)  7hofeg — Rass

Letter from Second Defendant to
Patrick & Co. 30.9.69
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26th November, 1969.
The Secretary,

State Electricity Commigsion of

Victoria,
15 William Street,
MELBOURNE, 3000

Attention Mr, N.W, Shears DIE A’/\/ /\/O ‘ 6

Dear Sir,

Please find enclosed cheque for $23,437.50 being quarterly interest due
on your deposit with this firm,

Yours faithfully,
PATRICK & COMPANY

T.R, Allen

Copy of letter from Patrick & Co. to
Fourth Defendant 26.11.69
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31st Decemb er, 1969.

Patrick and Company,
2 Castlereagh Street
SYDNEY. N.S.W. 2000

Dear Sir,

We have pleasure in enclosing our cheque for $60,178.08, made
up as follows:-

6 3/4% interest on deposit $3,000,000 1/10 - 31/12 $51,041.10
7 1/4% " " " 500,000 1/10 - 31/12 9,136.98

$60,178.08

In addition we also enclose our cheque for $373.29, being brokerage
due against the two deposits placed with us by Mr.

Isa Mines Limited, i.e. $500,000 for the period lst October -

31st December and $500,000 for the period 15th - 31st Dec.

Thanking you, we remain,

Yours faithfully,
FIRST LEASING AUSTRALIA LIMITED

S.G. ROSS
ACCOUNTANT

Copy of letter from Second Defendant |
to Patrick & Co. ; 31.12.69
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25th Pebruary, 1970,

The Secretary,

State Electr:c'y, Commission
-of Victoria,

15 William Street,

}M‘ 1% oS }000 .

DE AL N

Please find enclosed cliogue for $23,437.50 being
guarterly intzmust due on your daposit with this fimm vc at
15th February.

Dear Sir.

We regret any incorvenience caused by the dcley in
fornarding this checue.

Yours faithfully,
PATRICK & COLL/ANY.

D. I. Thorpe,
1 NCIAL COL'WROLL..R.

Copy of letter from Patrick & Co to
Fourth Defendant

25.2.70
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SGR/wn 31at March, 197C

Patrick & Co.,
2 Cestlereagh S ,
SYDNEY. N.S.W.

Dear Sirs,
We have pleasure in enclosing our cheque for the sum of
$58,869.86, being interest earned as follows -

$3,000,000 64° interest for the period lst J-nuary -3lst March

$500,000 71% interest for the period lat January -3lst March.

Thanking you, we remain,

Yours faithfully,

S. G. ROSS
ACCOUNTANT

Copy of letter from Second Defendant
to Patrick & Co. 31.3.70
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SGR :wn 30th June, 1970

Pateick & Company,
2 Cesikereagh St.,
SYDNEY. N.S.W. 2000

Dear Sir,

We have pleasure in enclosing our cheque for the sum of
$68,092.46, being interest earned es follows:-

$3,000,000 64% 1/4 - 30/6 inclusive $50,486.30
$500,000 8+4% 24/4- 30/6 " 7,684.93
$500,000 749 1/4 - 5/4 " 496.57

$500,000 89 6/4 -~ 30/6 " 9,424.66
68,092.46

Also enclosed is our cheque for $856.16, being 1% brokerage
due agasinst the following deposits -

Mount Isa Mines.

1,000,000 1/4/-30/6/70 $623.28

Patrick & Company
350C,000 24/4-3C/6/70 $232.88
$856.16

Thenking you,

Yours faithfully,

5. G.ROSS
ACCOUNTANT

Copy of letter from Second Defendant
to Patrick & Co. 30.6.70
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» MEMBERS OF THE SYDNEY STOCK EXCHANGE LIMITED

Patrick Partners D/ ?

+M. R. L _DOWLING 2 CASTLEREAGH STREET, SYDNEY, 2000 TELEPHONE 2.0319 25 LIKES)
« N. R. COURS| v 2
M oA MchIRAETH G.P.O. BOX 2850, SYDNEY, 2001. TELEX 20757 TELEGRAMS & CABLES “ROSDALE"
1. A KEIR
*T.R. ALLEN
R. W. BURGE
J.S. CORNER
W. J. EDWARDS
M. E. BAUME
A BURT MELBOURNE, BRISBANE, CANBERRA, WOLLONGONG
P. DAVIE
R N. GOTTLIEBSEN

REF.

30¢h June, 1972,
The Secretary,
State Electricity Connission of Victeria,
18 ¥i1liam Strest,
MELBOURNE, VIC. 3000

Dear Sir,

Re: Depesits with Patrick Partaers

For sudit purposes, ouwr Auditors, Messrs. Ceosper Brothers 3 Co.,
Chartered Accountants of & O'Connell Street, Sydmney wowld like
you to confirm directly te them the fellewing detafls as at

30¢th Junme, 1972,

Depesit 1 Cepesit 2
1. Depesit balance: $1.500,000,00 $1,.500 000 _00
2. Yerwm of depesit: Fixed to 15.5.73 Fined to 15.8.73
Interest s1iding Iaterest sitding
scale, secale.
3. Iaterest patd te: 15.5.72 15.5.72
4, Securities held: Letter of Credit Letter of Credit

Ve would bs grateful for your confirmatien en the attached
duplicate of this letter as early as possible. A self-addressed
eavelepe 1s enclesed for your ceaveafence.

Yours fatthfully,
PATRICK PARTBRERS

Copy of letter from Patrick Partners to |
Second Defendant 30.6.72
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12th  July, 1970

Patrick & Company,
2 Cestlereagh S5t.,
SYDNEY, N.S.W,

Deer Sir,

OQur Auditors, Arthur Andersen & Co. of 330 Collins Street,
Melbourne, are now engaged in the regular sudit of our records,
and in this connection would like you to confirm the details of
moneys placed on deposit with our company, which are shown in
our records at 30th June, 1970, as :=

Principal Rate of Int. . Term Interest paid to
$500,000 8% % Fixed to 19/1/71 30th June, 1970
$50(,000 8% " 2/4/71 "

$1,500,000% 7.625% " 15/8/73 with

3-monthly break "
provisions after

'5/8/70 or call 3¢

prior to 15/8/70.

$1,500,000* 7.625% Fixed to 16/5/73 with "
J~-monthly braak
provisions after
15/11/70 or cail 3%
between 15/2/70 and
15/11/70.

* 0Of totsl §3,000,C00 deposit, withdrawel is restricted to the
sum of (1,500,000 in any one quarter.

If these details Bre in agreement with your records, please sign
this letter and return it to our Auditors in the attached reply-
paid envelope.
Yours feaithfully,
FIRST LEASING AUSTRALIA LTD.

F. I. REINEHR
MANAGING DIRECTOR.

Copy of letter from Second Defendant |
to Patrick & Co. | 12.7.70
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Patrick Pa. .uers

¢« MEMBERS OF THE SYDNEY STOCK EXCHANGE LIMITED

WZECDDACENZE

o

EMCn>ED> P>

. L. DOWLING 2 CASTLEREAGH STREET, SYDNEY, 2000

. CLEARY

TELEPHONE 2-0319 (25 LINES)

G.P.O. BOX 2850, SYDNEY, 2001. TELEX 20757 TELEGRAMS & CABLES "ROSDALE”

REF.
MELBOURNE, BRISBANE, CANBERRA, WOLLONGONG. PERTH. BRUSSELS. GVR
-

14th fugust, 1970,

The Secretary,

First Leasing Aust, Ltd,
Bth Floor,

379 Collins Street,

MEL BOURNE , VIC., 3000,

Dear Sir,

DEPOSITS LODGED BY PATRICK AND COMPANY.

Our Auditors, Cooper Brothers and Company, 20-22 0'Connell
Street, Sydney, have asked that you confirm to them the following
details regarding the deposits lodged with you by this firm at
the close of business on 30th June, 1970:-

1, Amounts of deposits,

2. Details of any security held by Patrick and Company

We enclose an addressed envelope for your reply.

Yours faithfully,

G. V. ROGERS, /qpogaad-oa

ACCOUNTANT
FN-B8  REEvwocAsE f/c— Abs. o9z - low ~ HOBT-
V&L L3

Letter from Patrick Partners to Second |
Defendant \ 14.8.70
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OFFICE COPY No. 9 3 8 5 U‘

of Accts. Receivable
set of Tickets

A2
pae August 24,1972 73
DATE J DESCRIPTION AMOUNT DUE
hopust 24,1370 L/C 9-112:0 our cuoemissisnh on A31,3530,055.00 ot US. ..,
$% P4 far L yeor { 3-10-70 - 2-10-71). $3,325.30
Rate i1.11.
First Leasiag Aostrelis Ltd.
Metunsrac
Australia
AA‘_.‘(,G |
REV. 370! 6

Internal  office Minute Patrick |
Partners | 24.8.70
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SGR:wn 8th September, 1970

Cooper Brothers & Company,
20-22 0'Connell Street,
SYDNEY. N,S.W.

Deer Sirs,

DEPOSITS LODGED BY PATRICK AND COMPANY

This letter is to confirm details of depoasits lodged with
our company by Fatrick and Company as under -

1.

2.

Amounts of deposits - $4,000,000.00
Details of any security held by Patrick & Company -

First National Bank of Boston Irrevocable Letters of
Credit Nos. 510971, S11011, 511085, 511344,

Yours faithfully,

S. G. ROSS
ACCOUNTANT

Copy of letter from Second Defendant !
to Cooper Bros. & Co. 8.9.70



SGR:wn

Patrick & Company,
2 Castlereagh St.,

SYDNEY.

Dear Sirs,

N.S.W.

201

30th September,

We have pleasure in enclosing our cheque for the sum of
$76,314.38, being interest earned as follows:-

$500,000
$500,000
$1,500,000

$1,500,000

Thanking you,

8%%
8%
0.10%
6.85%
0.15%
6.90%

1/7 - 30/9/70 inclusive
1/7 - 30/9
15/8/69~30/6/70

1/7 - 30/9

l6/5/69 - 30/6/70
1.7 - 30/9/70

we remain,

$10,397.26

" $10,082.19
" $1,315.07
" $25,898,63
" $2,533.56
" $26,087.67

$76,314.38

Yours faithfully,

SG. ROSS

ACCOUNTANT

Copy of letter from Second Defendant
to Patrick & Co.

30.9.70

1970
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LJ:bw 29th December 1970.

Patrick Partners
2 Castlereagh Street,
SYDNEY N.S.W. 2000

Dear Sirs,

ie have pleasure in enclosing our cheque for the sum of »74,723.94.

+» 500,000 38.% 1/10 - 31/12/70 inclusive 104397.25
3 500,000 8% 1/10 - 31/12/70 " 10,082.19
$1,500,000 6.90.:1/10 ~ 31/12/70 " 26,087.67
.05% 15/8/G69 - 30/9/70 " 846.56

31,500,060 6.9541/10 = 31/12/70 " 26,276.71
.05. 16/5/69 ~ 30/9/70 " 1,033.56

47“.723-94

Yours faithfully,

7
L. JoFFERS.

ACCLUNTANT.

Encl.

Copy of letter from Second Defendant -
to Patrick Partners : 29.12.70
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December 31,1970

Commercial Banking Company
of Sydney

Overseas Department

343 George Street

Sydney, NSW, Australis

Ref.: Our Letters Of Credit Nos.S-1097),
S-110W, S-11085, S~11091, S-11344

in favor of Patrick & Co. for account of
First Lessing Australis, Ltd.

Dear Sirs:
At the request of the beneficiary we hereby con-
firm to you that drafts signed "PatrickPartners

formerly Patrick & Company are acceptabie for drawing
under the sbove mentioned credits.

Very truly yours

Authorized Official

CC: Patrick Partners
First Leasing Austsalia, Ltd.

LMC/ds

Copy of letter from Third Defendant .
to Plaintiff ‘ 31.12.70

COPY
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INTER OFFICE MEMORANDUM
MEMO TO4 EQ JEFFERS MEMO FROM: ' IR
SUBJECT: DATE: 18/1/71

Reference FLA Provision created for Patrick & Company Loen,
2 R AT

In the FLA accounts as 30/6/70, we showed a provision for
interest at $26,286. Would you advise the full interest
rate appliceble to the two Patrick & Company loans if they

go to their full period. Also, give the date and amount on
which the loans are due. .

o 6%

—
In view of the fact that the current M.S. rate is 6+%, it
might behove us to replace these Patrick & Company loans
with U.5. joans. In all probability, Boston would charge
a 1.5% premium over and shove the rate. This wculd make
the loan cost 7.96%. If however, we could obtain a rate
lower than the equivalent Patrick rate and such rate equivalent
to the rate, say, at 30/6/70, we could write back the interest
provision as additional income into FLA this year.

Would you look at the situstion at the 31/12/70 to emable an
assessment. Any thoughts you have on the matter would be
appreciated. If this proposal is feasable (I am not sure
that it is) it would be nice to receive as income the $26,286
for it would be tax free.

Second Defendant Internal Minutes | 18.1.71
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REF:LJ/RE 318t March, 1971.

Patrick Partners,
2 Castlereagh Street,
SYDNEY, N.S.W. 2000

Dear Sirs,

We have pleasure in enclosing our cheque for the sum of $63,717.11,
being interest earned as follows:=

$500,000 8.00% 1¢1¢71 = 31¢3.71 inclusive 9,8632.01
$1,500,000 6¢95% 10171 = 31e3.71 " 25,705.48
«05%  15.8:69 - 31.12.70 ™139 365 go#- 1,035.61
$1,500,000 7.00% 10171 = 31.3.71 " 25,890.41
005% 1605-69 - 31012-70 n S-qs 1!222060

$63,717.11

Yours faithfully,

L. JEFFERS
ACCOUNTANT

Copy of letter from Second Defendant ;
to Patrick Partners f 31.3.71
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30th June, 1971

30/9/71

Patrick Furtners
2 C “t;f’l‘(’((_‘]h ':t,
SYLNLY, 4.5,

Sper
Sl

Dear Sir, ééso/.SE
We have pleasure in enclcsing our cheque for #60,258.69, 'Zc,
being inizrest derived ¢s follows :- A
Amount. Rote, ,/7/ %:’}4 /71 Interest. /"o
§ar oo 8.3 p—a—&%—?—rﬁ*‘?‘t}“’('l_ incl. ,3-,4-9—3-"1:5é‘/17 39

S 711002, e A "'\v
§1,35.:,° 7 . gh 17,4°7.59 11.9(/5'\} [

_‘_,L,E.?o

1,345.89 360({ e T

8,63.14 133, 64

) v! '
et L2 : A/}l Ny '473 17,527.94 $3¢30-¢ %
L 1“‘;"6‘1”*7[5""” 23,065, —
7: 200 Jelia - Jelal 6 333y
[ WO 6 k) 8,753.47 /3706.7.,'
‘6A1'7f38.89,665—01,?6

710 o osll‘n = Selai
(A AQJ—?W‘F{TTI

}

Thankino you,

Yours faithfully,

R. WETTUNHALL
ACCOUNTANT

Copy of letter from Second Defendant
to Patrick Partners | 30.6.71
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siln /oy
RW/3n S6tihrSeptember—1971
Messrs Patrick Partners,
2 Cestlereagh 5t,
SYDNEY, N,S.,W, 2000=
Dear °irs, L{OO( ))\/

We have plessure in enclosing our cheque for $66+581336.
being intereast derived as follows -

Amount . R te. Period. Interest
—sount —= ol — 3]/
$300,000 8.5 a0 £o#frmel. 16,4273 éL/17.2ﬁ
[>) — } { ) -
$1,500,000 F<889710 ' 1orerTL 12,945.2)- 13130.)2
1 {
.10% 15{8{69 -J.'..élsif-l— " 3,004v30 327¢.0Y
vs Lot T vl [

F10% 730 YoARAFE - ;\949#!3—* " 13, 733601440024

VAL I X 15/
$1,500,000 #2209 30 - 1-51‘77‘7‘1‘ " 513832 13RIy o6
107 16/slbg ay o -nl " 2
. o Y IEY 2'/‘\. N . a'ai 'E: 7&(7'4)0-

J+20% ).%0 135986°83%  yio0.— ¢

$665501-96 broos 3 Y

Thanliing you,

Yours faithfully,
R. C. WETTENHALL

ACCOUNTRNT

Copy of letter from Second Defendant |
to Patrick Partners 31.12.71
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f
MARCH -
31st Pecember; 1971.

Messrs. Patrick Partners,
2 Castlereagh St.,
SYDNEY . N.S.W. 2000.

Dear Sirs,

I

We have pleasure in enclosing our cheque for $68,005.35 being interest
derived as follows :

Amount
3onCeo

$460,000-
$1,500,000

$1,500,000

Thanking you,

Rate Period Interest

e - a3 63£7.53
8.5% m 642773
77100, T2e VAL 1943033 ‘53'{'0{

L 15/8/63 - t5f4rim Shhy  sarefes 375671
297730 15/ R /Thn s AP 13906019 Bl —
3295 730 11 1331996 /3.5em>—

.10% 16/5/69 - /A7 Bhfn. 36799 Y3603
F+30% FJo1SLLLAA -

N _Lmofie— R -0
i5h (- 33~ $68005.35 g4Y3.7€

You:s faithfully,

1y

o

R.C., Wettenhall

Accountant.

Copy of letter from Second Defendant !

to Patrick

Partners ‘ 31.3.72
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30th June 1972

Messrs. Patrick Partners,
2 Cestlereagh St,
SYDNEY NSV 2000

Dear Sirs,

We have pleasure in enclosing our cheque for “61,637.63
being interest derived as follows:

Amount Rete Period Interest
“1,500,00¢ 7.37 1/4/12=15/5/72 13,20C.C0
.10 15/B8469-15/5/72 4,126.C2
T.407 1S/5/70=30/6/72 14,293.1°%
1,500,000 T.4C0 1,/4/72~15/5/72 13,387,80
.05y 14/5/69-15/5/72 2,24y.94
7.45Y 1545/72=-30/6/72 14,389.72

161,637.63

Thanking you,

Yours sincerely,

>

R. C. Wettenhall
Accountant

Copy of letter from Second Defendant |

to Patrick Partners | 30.6.72
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* MEMBERS OF THE SYDNEY STOCK EXCHANGE LIMITED

Patrick Partners D/?

=M AL DOWLING 2 CASTLEREAGH STREET, SYDNEY, 2000
«N. A. COURSE ; . TELEPHONE 2-0319 {25 LINES!)
VAR e G.P.0. BOX 2850, SYONEY, 2001. TELEX 20757 TELEGRAMS & CABLES “ROSDALE"
J. A. KEIR
» T.R.ALLEN
R. W. BURGE
J. 5. CORNER
W. J. EDWARDS
M. E. BAUME
A. BURT MELBOURNE, BRISBANE. CANBERRA, WOLLONGONG

P. D

. DAVIE REF.
R. N. GOTTLIEBSEN

30th Jume, 1972,

The Secretary,

First Leasing Australia Ltd.,
sth Fleeor,

379 Colltias Street,
NELBOURNE, VIC. 3000

Dear Sir,

Re: Depesits from Patrick Partaers

For audéit purpeses, our Auditers, Messrs. Coopar Brethers 8 Co.,
Chartered Accomatants of 6§ 0'Connell Street, Sydaey would like
you to cenfirm directly te them the following details as at

30th Jume, 1972,

Depesit 1 Depesit 2
1. Depesit balance: $1,500,000.00 $1,500,000.00
2. Term of deposit: Fixed te 15.5.73 Fixed teo 15.8.73
Interest en Interest on
s1iding scale. stiding scale,
3. Interest paid te: 31.3.72 31.%.72

4, Securities held: Letter of Credit Letter of Credit

Ve would be grateful for your confirmation en the attachad
duplicati of this letter as sarly as pessible. A self-addressed
envelepe 1s enclesed fer your cosveafence.

Yeurs faithfully,

Copy of letter from Patrick Partners to |
Fourth Defendant : 30.6.72
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* MEMBERS OF THE SYDNEY STOCK EXCHANGE LIMITED

Patrick Partners C )'l

. R. L. DOWLING 2 CASTLEREAGH STREET, SYDNEY, 2000 TELEPHONE 20319 (25 LINES]
COURSE G.P.O. BOX 2850, SYDNEY, 2001. TELEX 20757 SCRIP & ACCOUNTS 28-4511
McGRATH TELEGRAMS & CABLES “ROSDALE"

£3>p2p
x
m
b -]

MELBOURNE, BRISBANE, CANBERRA, WOLLONGONG, PERTH. BRUSSELS. REF.

pTE-IDAL-ZZ

20mmeL»
@®
>
c
4
m

AVIE
. GOTTLIEBSEN

oo

c.c. Messrs. Cooper Bros. & Co.
31lst December, 1971.
The Secretary,
State Electricity Commission of
Victoria,
15 William Street,
MELBOQURNE. VIC. 3000

Dear Sir,

Re: Deposits with Patrick Partners

For audit purposes, our Auditors, Messrs. Cooper Brothers & Co.
Chartered Accountants of 6 O'Connell Street, Sydney would like you to
confirm directly to them the following details:-

Deposit 1 Deposit 2
$1,500,000.00 $1,500,000.00

1. Deposit balance at 31lst December, 1971:

2. Term of deposit: Fxd.to 15.5.73 Fxd. to 15.8.73
Int. Sliding Int. Sliding Scale
Scale

3. Interest has been paid up to: 15.11.71 15.11.71

4. Securities held: Letter of Letter of Credit
Credit

We would be grateful for your confirmation on the attached
duplicate of this letter as early as possible. A self-addressed
envelope is enclosed for your convenience.

Yours faithfully,
PATRICK PARTNERS.

Copy of letter from Patrick Partners to
Fourth Defendant ? 31.12.71
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* MEMBERS OF THE SYDNEY 8TOCK EXCHANGE LIMITED (’}
oM ML DOWLING 2 CASTLEREAGH STREET, SYDNEY, 2000 TELEPHONE 2-0319 (25 LINES)
YRR G.P.0. BOX 2850, SYDNEY, 2001. TELEX 20757 TELEGRAMS & CABLES "ROSDALE"
«M. A McGRATH

1 A KEIR
e T. R ALLEN

R. W. BURGE

J.S. CORNER

W. J. EDWARDS

M. E. BAUME

A, BURT MELBOURNE, BRISBANE, CANBERRA, WOLLONGONG

P. REF.

. DAVIE
A N. GOTTLIEBSEN

30th June, 1972,
The Secretary,

State Electricity Commission of Victoria,
15 Will1am Street,
MELBOURNE, VIC. 3000

Deav Sir,

Re: Deposits with Patrick Partners

For audit purposes, ocur Auditors, Messrs. Cooper Brothers & Co.,
Chartered Accountants of 6 0°Connell Street, Sydney would Ifke
you to confirm directly to thonm the following details as at

30th June, 1972,

Deposit 1V Deposit 2
1. Deposit balavice: $1.500,000.00 $1.,500,000.00
2. Terw of deposit: Fixed to 15.5.73 Fixed to 15.8.73
Interest s11ding interest s1¥ding
scala, scale.
3. Interest patld te: 15.5.72 18.5.72
4, Securities held: Letter of Credit Letter of Credit

We would be grateful for your confirmatien on the sttached
deplicate of this letter as carly as possible. A self-addressed
envelope is enclosed for your convenience.

Yours faithfully,
PATRICK PQR HERS

/
c.c. Cooper Bros. & Co.

Copy of letter from Patrick Partners to |
Fourth Defendant i 30.6.72
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Patrick Partners

o MEMBERS OF THE SYDNEY STOCK EXCHANGE LIMITED < Z 4

« M. A L. DOWLING 2 CASTLEREAGH STREET, SYDNEY, 2000 TELEPHONE 2-0319 (25 LINES})
: :1 i fﬁgﬁifm G.P.O. BOX 2850, SYDNEY, 2001. TELEX 20757 TELEGRAMS & CABLES “ROSDALE"”
J. A KEIR
+T.R ALLEN

R. W. BURGE

J.S. CORNER

W. J. EDWARDS

M. £ BAUME

A BURT MELBOURNE, BRISBANE, CANBERRA, WOLLONGONG REF

P. DAVIE

R.N. GOTTLIEBSEN

36th Jume, 1972,

The Secretary,

First Leasing Australia Ltd.,
8th Fleer,

379 Cellians Street,
NELBQURNE, VIC. 3000

Dear Sir,

Re: Depesits from Patrick Partaers

For audit purpeses, sur Auditers, Messrs. Cooper Brothers & Co.,
Chartered Accouatants eof € 0'Connell Strest, Sydmey wesuld 1like
you to cenfirm directly to them the fellowing details as at

30th Juse, 1972,

Deposit 1 Depesit 2
1. Deposit balamce: $1.500,000.00 $1,500,000_00

2. Term of daposit: Fixed to 15.5.73 Fixed te 15.8.7)

Interest on Iaterest on
s1iding scale. sliding scale.
3. Iaterest patd te: 31.3.72 31.3.72

4, Securities held: Latter of Credit Letter of Credit

ve would be grateful fer your confirmatien oa the attached
duplicate .of this letter at early as pessible. A self-addressed
envelepe s enclesed for your cosvemience,

Yours faithfully,
PATRICK PARTNERS

Copy of letter from Patrick Partners to
Second Defendant i 30.6.72
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September 29, 1972.

The Secretary,
Patrick Partners,

2 Castlereagh Street,
SYDNEY. N.S.W. 2000.

Dear Sir,

The company is pleased to enclose interest cheque due for the

quarter, calculated as follows :-

Principal Rate Period

ot FCOLCC- U0

$3588-,000.00 7.30 1/7/72 - 14/8/172
$1,500,000.00 .10 15/8/69 - 14/8/72
$1,500,000.00 7.40 15/8/69 - 30/9/72
$1,500,000.00 7.45 1/7/72 - 14/8/72
$1,500,000.00 .05 16/5/69 - 14/8/72
$1,500,000.00 7.50 15/8/72 - 30/9/72

Yours sincerely,

e

Robert C. Wettenhall
Accountant.

Copy of letter from Second Defendant
to Patrick Partners

Interest

$13,684.93
$ 4,504.01

$14,389.72
$32,578.66

$13,777.39
$ 2,436.99
$14,486.31

$30,700.69

29.9.72

$63,279.35
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RCY:bs 29t.. December, 1972,

Patrick Partners,
2 Castlcereach Street,
SYDNY, 2000, N.5.W.

Dear Sir,
We have pleasure in enclosing our cheque for

$61,783.50 representing interecst for the quarter
ending 31st Decenber, calculated as follows:

Principal Rate Puriod Amount,

+1,500,000.00 7,40 1.10,72-14,11,72 $13,777.39
0.05 15.8.69-14,11.72 S 2,431.11
E D an ‘ 24
745 15,11,72-31,12,72 $14,486.29 $30,704.79

11,500,000,00 7.50 1.10,72-14,11.72 $13,869.86
0,05 16,5.69-14,11,72 ® 2,626,02
7.33 15.11,72-81,.12.72 $14,582.83 $31,078.71

$61,783.50

Yours faithfully,

RUBORT C. WETTENHALL.
Accountaft.

encl.

Copy of letter from Second Defendant !
to Patrick Partners ; 29.12.72



RCW:meh

Patrick Partners,
2 Castlereagh Street,

SYDNEY. N.S.VW. 2000.

Dear Sir,

216

We have pleasure enclosing our interest cheque for the quarter
ended March 31, 1973, calmulated as follows :-

Principal Rate

(1) 1,500,000 7.5%
-05‘
7.55%

(2) 1,500,000 7.55%
-075%
7.625%

Yours sincerely,

Robert C. Wettenhall
Accountant

Froms

1£1/73
15/8/69
15/2/73

1/1/73
16/5/69
15/2/73

Copy of letter from Second Defendant

to Patrick Partners

e

/

;/ 2

March 31, 1973

To Days Interest
15/2/73 45 $13,869.86
15/2/73 1280 $ 2,630.02
31/3/73 45 $13,962.32
$30,462.20
15/2/73 45 $13,962.28
15/2/73 1370 $ 4,222.60
31/3/73 45 $14,101.34
$32,286.22
$62,748.42

31.3.73
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FIRST LEASING AUSTRALIA LIMITED

AT

1971

LU EGS
Anscelste flee Lo, 106,050, 0T
- Poreno T tyve Lid, 85,1 ﬁ( Ga -
oortlatt s 4y, :
F.RLOZ, Urple _,h.
€ Reobert Tis Lid, Ao, 0.0
dAT75,17€.52
YIS CTHIETE
AR OW S G L+ SRt
« Keyso Fibre Company AEC L1200
LAY & BUTELTEGS
Pertievien Vrdoht Lid, A.082,5:

* Leine te U.S.
Ufiice Luuran 5
Loans to Uao. Sag 3.0 U
without Heed Office guerantens.y
AN IINOY,
AT LIER SN TR:)
Amduex Nining Lid.
Anerficrn Hone fssurance
Barclays Nowdnoen

BeC.Fl,

Breken Hill Piy.
Buxton L & I
Ceprl Court Corp
Cary Foestener
Clydeheln
Colenin) Jeger B
Eldeora Fincneo &
Exponcion fincne

Fox & Lillie Piy
Fol.7t 8,
Hoovayr 'ur+"<liﬁ

Faloti, Hoddingn
Patrick Fostnaxo

Pexacwan Wxicht,

‘) 5 .u:xJnJ._.

S S L 0 L P e B
A N 2 QI 1 -t s

LU. Ltdl

oreticn

5u'l Gl J
u.ﬁuD.t:

Oz:g-)g o1}
b Lr

efindng Ce. Lid.
Invesinment

p (Ausntd)

Ltd.

i"'t:.’. L+d .

RCI‘L‘ - “\-.\n Ltd. ?4 rk:;"':.
flalole (U Pty Lid, lL,( L0
Ste Louvnonee Touat Pry. Lid 0,000, S0
Swinburne Lellega b R S eI A
Joitsilere & Sen 793~7ﬁﬁ-“ﬁ

g‘);?; {J)t".
Lendinns L 635,050,451
Leace fonds 16, U287 L07.40
Firnance fccount Helances a3 ST, T

13 R ;.JL!: Y B33 c"T
Copy of Accounts of Second

Defendant

Undated
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FIRST LEASING AUSTRALIA LIMITED

3lst DECEMBER, 1971

BORROWINGS:
Abegg Holdings. $500, 000
Australian Convservation Foundation 100,000
Hanover & American Home Assurance. 350,000
American Home Assurance 200,000
BHP Co. 500,000
Barclays Nominees. 200,000
BOFO 114,495
BHP Co. 600,000
Capel Court Securities. 300,000
Carr Fastener 400,000
" " 1,000,000
Clydeholme 18,634
C.M.I. 300,000
Darling & Co. 500,000
Expansion Finance 85,754
FNBB 500,000
" 140,000
" 95,000
Hoover Australia. 500,000
Robert Hutchinson Ltd. 200,000
Myer Ltd. 500,000
M.I.M. : 300,000
" 500,000
National Nominees 0,600
" " 58,600
Patrick & Co. 300,000
" 1,500,000
" 1,500,000
Permewan Wright Ltd. 226,449
RILF 24,000
RIL (Q) 18,000
SGIO 1,000,000
St. Laurence Trust 50,000
Swinburns College 100,000
" " 70,000
Winegardner Operations. 1,000,000
Westralian International 9 600,000

$14,559,532

USE OF FUNDS

Lendings. 1,069,560
Loans Funds. 12,639,670
Finance ccount Balances. 2

$14,559,532
Copy of Accounts of Second |

Defendant | 31.12.71
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FIRST LEASING AUSTRALIA LIMITED

31ST JANUARY 1972

LENDINGS

Bartlett Investments Ltd.
Expansion Finance (Aust.) Ltd.
FACB Waltons Ltd.

INVESTMENTS :

Keyes Fibro Co.

LAND & BUILDING

Permawan Wright Pty. Ltd.

Loans to U.S. Subsidiaries with H.O. Guarantee

Loans to U.S. Subsidiaries & Australian
without H.O. Guarantee

BORROWINGS :

Abegg Holdings Ltd.

Australian Conservation Foundation
American International Underwriters
American Home & Hanover Assurance Coy.

" " " " " "

B.H.P. Coy Ltd.

Barclays Nominees Pty. Ltd.
B.O.F.O.

Capal Court Securities

Carr Fasteners

Clydeholm Pty. Ltd.

Darling & Co.

Expansion Finance (Aust) Pty. Ltd.
F.N.B.B.

Hoover Australia Ltd

Myer Ltd.

Mount Isa Mines Ltd.

National Nominees Ltd.

Patrick & Co.

Permewan Wright Pty. Ltd.

RILF Pty. Ltd./RIL(Q) Pty. Ltd.
SGIO Queensland

St. Laurence Trust Pty. Ltd.
Swinburns College of Technolagy
Winegardner Pty. Limited
Westralien International Ltd.

Lendings
Lease Funds
Finance Account Benefits

Copy of Accounts of Second
Defendant

$100,000
12,000
50,000
$162,000

247,998

$1,509,662
$1,919,660

247,998

1,671,662
$1,919,660

500,000
100,000
200,000
350,000
200,000

1,000,000
200,000
112,835
300,000

1,700,000

20,134
500,000
65,755
735,000
500,000
500,000
1,000,000
67,200

3,300,000

226,449
42,000
1,000,000
50,000
170,000

1,000,000
600,000

14,555,373

1,919,660
12,635,710
3

14,555,373

31.1.72
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FIRST LEASING AUSTRALIA LIMITED

29+h Febreooy, 1577

LENDINGS:
Bartlett Investments Ltd. 100,000
Expansion Finance (Aust.) Ltd. 12,000
FNCB V. ltons Ltd. 50,0C0
GMAC 300,000
Weltons Ltd. 100,000
Clydeholm 30,600
$592,000
"INVESTMENTS ¢
Keyes Fibre Co. 247,998
LAND & BUILDINGS:
Permewan Wright Pty. Ltd. 1,509,662
/52.349,GGU
1. Loans to U.S. Subsidiesries with H,O.
Guarantesc. 247,998

2. Loans to U.S5. Subsidiaries & Australian
Companies without H.U. Guarantee. 2,131,663

$2,349,650

BORROVINGS 2

Abegg Holdings Ltd. 505,009
Australian Conservation Foundation 100,000
American International Underwriters 200,0C0
Amecrican Home & Harmcver Assurance Coy. 3506,CC0
" L] L ” ZDD'OUO
B B.H.P. Coy. Ltd. 50(:, 000
Barclays Nominees Pty. Ltd. 204,630
B.0.f.C. 112,835
Capel Court Securities. 6u,ceo
Carr Fastenecrs 1,700,000
Clydcholm Fty. Ltd. * 19,334
Darling & Co. 5C0, 30
Expansion Finance (Aust) Pty. Ltd. 85,755
Falkiner Collins & Co. S5G0,C03
F.N.B.B. 735,000
Hoover Australia Ltd. -
Myer Ltd. . 500,060
Mount Isa Minecs Litd. 1,000,000
National Nominescs Ltd. " 67,200
Patrick & Co. 3,300,030
Pexmawan VWridht Pty. Ltd, 22¢,449
RILF Pty.Ltd/iIL(W) Piy.Ltd. 42,000
S5GIU Quecnclend 1,000,000
Swinbunnone Collicge of Technology 176,080
Thiess Holdimes Ltd. 350G,0C0
Wineqardrner Fitv. Lid. 1,000,000
Westralian International Ltd. 1,000,000
$14,658,273
SETIIEI AT ST
Lendings. 2,349,660
Lease Funds 12, 30,6113
L14,653,273

B IINLLSES

Copy of Accounts of Second
Defendant 29.2.72
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FIRST LEASING AUSTRALIA LIMITED

31lst MARCH, 1972

LENDINGS

Bartlett Investments Pty. Ltd.
Clydcholm fty. Ltd.

Elders finance Co. Ltd.

Expansion Finance Aust. Pty. Ltd.
FNCB valtons Ltd.

G.M.A.C.

Robert Hutchinson Ltd.

Waltons Ltd.

INVESTMENTS
Keyes Fibrd Co.

LAND & BUILTDINGS

Permewan Wright Pty. Ltd.

1. Loans to U.S.Subsidiaries with H.C.Guarant

2. Loans to U.S. & Australian subsidiaries
without H.U.Guarzntee.

HORROWINGS

Abegg Holdings Ltd.

American Intrrnational Underwriters

American dome & Hunouver Assur. Coy.
n " " "

BHP Coy. Ltd.

Barclsyvs Nominees Ltd.

B.O.F.C.

Capel) Court Securities Ltd.

Carr Fastener Pty. Ltd.

Clydeholm Fty., Ltd.

Darling & Co.

Expansion Finance (Aust) Pty. Ltd.

FNBB

MAC Ltd.

Myer Ltd.

M.I.M. Ltd.

National iicmineecs Ltd.

Patrick & Cc.

Permewan wright Pty. Ltd.

RILF Pty. Ltd. RIL(Q) Pty.Ltd.

SGI0 Q'id.

Swinburne Ccllcoge of Technology

Theiss Moldinns Ltd.

Winegardrer vty. Ltd.

Westralian Internatiocnal Ltd.

Lendings.
Lease funds

Copy of Accounts of Second
Defendant

100,600
30,060
25,050
12,000
75,000

300,000
615,638
100,000

1,257,638

247,998

1,509,662
$3,015,258

ee 247,998

2,167,390
$3,015,298

|

ll

500,0C0
2CC,000
350,500
20L,000
sac,CGo
200,000
112,835
3oo,000
1,700,000
15,034
500,000
85,755
735,000
50L,000
500,000
1,000,000
67,200
3,300,000
226,449
52,000
1,000,000
170,000

$14,568,273

2,907,329
11,660,034
$14,5668,273

|

31.3.72

322,851

[
H

AEGTTS

HiAs
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FIRST LEASING AUSTRALTA LIMITED E/V
31st MAY, 1972 v
LENDINGS
Bartlett Investments $300,000
Clydeholm Pty. Ltd. 30,000
Expansion fFinance (Aust) Pty.Ltd. 12,000
Dalgety Australia Ltd. 300,000
Esso Standard 0il (Aust.) Ltd. 250,000
I.A.C. 300,000
National Discount 500,000
J. B. Were & Jon 450,000
$2,142,000
INVESTMENTS
Keyes Fibre Co. 247,998

LAND & BUILDINGS

Permewan Wright Pty. Ltd. 1,509,667
$3,899,660

1. Loans to U.S. Subsidiaries with H.O.

Guarantee. $247,998

2. Loans to U.S5.Subsidiaries & Australian
Subsidiaries without H.P. Guarantee. 3,651,662
$3,899,660

BORROWINGS

American International Underwriters 120,000
Abegg Holdings 500,000
B.O.F.C. " 112,004
Barclays Nominees 200,000
Carr Fastener 1,700,000
Capel Court Securities 600,000
Clydeholm Pty. Ltd. 17,630
Expansion Finance (Aust.) Pty. Ltd. 69,355
F.N.B.B. 2,159,501
Hoover Australia Ltd. 500,000
Robert Hutchinson Ltd. 200,000
M.I.M. Holdings Ltd. 1,000,000
Myer Ltd. 500,000
National Nominees 67,200
Patrick Partners 3,000,000
Provident Building Society 200, 000
Permewan Wright Ltd. 226,449
R.E.S.I. 100,00¢C
RILF/RIL(Q) 52,000
S.6.1.0.0Q'1d. 1,000,000
Thiess Holdings Ltd. 350,000
Tradax {(Aust.) Ltd. 1,000,000
Wallace Bros. 500,000
Westralian International Litd. 1,000,000
Winegardner Pty.lLtd. 1,000,000
$16,174,139
Lendings. 3,899,660
Lease Funds 12,274,479

$16,174,139

Copy of Accounts of Second
Defendant 31.5.72
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FIRST LOZSING  IHSTROLLL
2

NGVEMBER 10

LY1Ten

LONDINGS
Ayres Rock Tourist Development
Bartlett Invesimenig
Gosford Meats
Korfra Investments

INVESTHENTS
Keyes libre Co.

LAND & PRUILDIHGS
Permewean wright

Loans to U. ubsidiaries with H.D.Guarantee
l.Loans to . & Austrelian Subsidizries
withcut H.0.Guarantee

1.

5.5
2. 5.

BORRGYINGS
AI.F.C.
Abegg Holdings
Carr Fasterner
Carr Fastener
G.J.Coles
£.5.R. Co.
Clydeholm
Darling & Co.
Expansion Finance (Aust) Pty.lLtd.
Hocver Australia
Hill Samuel
Hoover fustralia
Myer Ltd.
Patrick Partners
Permewan Wright

5.6.1.0.
Thiess Holdings
Tradex

Vine Nominees
Winegardner
Westralian International Ltd.

Lendings

Lease Funds

Copy of Accounts of Second

Defendant

$125,0600
300,000
46,498
95,000

$566,498

209,907

1,527,655

$2,304,060

209,907

2,094,153
§2,304,060

500,000
500, 000
450,000
500, 000
500, 0UN
500, 000
14,926
306,000
31,431
500,000
306, 00n
500,000
500,000
3,000,000
229,146
1,000,000
300,000
1,000,000
200,000
1,000,000
1,000,000

— )

$12,0825,505

2,304,060

10,521,445

12,025,505

¢
-

&3 \\

//_y

1

0



LENDIRG 5:

Elder Finance €45C, 000

Pyres Rock Tourist Development 125,000

Partlett Investments 3ong,ace

Darling & Co. 250,000

Gosford Meats 119,698

Korfra Investments 95,000
1,339,698

INVESTHENTS

Keyes Fibre Co 197,107

LAND & BUILDINGS

Permewsn Wright. 1,527,655

1. Loan to U.S.Subsidiaries with H.O.Guzrantee 197,107
2. Loan to U.S5. & Pustralien subsidiaries
without H.0.Guarantee. 2,867,353

£3,064,460

ATLF.C. 500,000
Abegg Holdings 500,00C
Carr Fastener 450,000
" " 500,00C
€.J.Coles 500,009
Clydeholm 45, ueo
C.5.R. 500,c00
Darling & Ca. 300,000
Expansion Finance 65,001
Hoover Aust. 50,000
Hill Samuel aoean, eco
Hoover fust. 500, C0C
Robert Hutchinson 250,CC0
Myer Ltd. 5C0, 0060
Ord B.T. 1,000,C00
Patrick & Co. 1,500,000
" 1,500,000
Permewan VWright 229,148
5.6.1.0. 1,000,000
Thiess Holdings 450,000
Tradax 1,000,000
Vine Nominnees 200,000
Yineqardner L00, noo
Westralion International Ltd, _ayunn,oen

18,78y, 220

Lendinas, 3,004,462
Lease Fonds. AL APAL AT
217,700,220

Copy of Accounts of Second '
Defendant 12,72

£
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FIRST IEASING AUSTRALTA LIMITED.
i |

LENDINGS.

AYERS ROCK TOURIST DEVELOPMENT

DARLING & CO.
GOSIFORD MEATS
KORIFRA INVESTMENT
WALTONS LTL.

INVESTMENTS
KEYES FIBRE CO.

LAND & BUILDINGS.

PERMEWAN WRIGHT

l. Loan to U.S. sgbsidaries with H.0. G'tee
2. Loan to U.S. & amount without " "

BORROWINGS

A.I.F.C.
CARR FASTENER

" L]
G. J. COLES
C.5.R.
CLYDEHOLM
DARLING & CO,
EXPANSION
HOOVER
HILL SAMUEL
HOOVER
ROBERT HUTCHINSON
MYER LTD.
ORD. B.T.
PATRICK & CO.

n n n
PERMEWAN WRIGHT
5.6.L.0,

THIESS HOLDINGS

TRADAX

VINE NOMINEES

WINEGARDENER

WESTRALIAN INTERNATIONAL LTD.

LENDINGS
LEASE FUNDS

Copy of Accounts of Second
Defendant

JANUARY . 1973. w

b

125,000
300,000
100,000
207,996

954,000
100,000

927,996
197,107

1,527,655
$2,652,758

197,107
2,455,651
$2,652,758

(=

500,000
450,000
500,000
500,000
500,000
45,000
300,000
65,081
500,000
300,000
500,000
150,000
500,000
1,000,000
1,500,000
1,500,000
229,148
1,000,000
450,000
1,000,000
200,000
500,000

1,000,000

$13,189,229
2,652,758
10,536,471
$13,189,229

e

1.73
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LEASING
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AUSTRALIA LIMITCD

FEBRUARY 1973

LENDINGS

Ayers Rock Tourist Development

Bartlett Investments
Gosford Meats Pty.Ltd.
Koxfra Investments

INVESTHENTS
Keyes Fibre Co.
LAND &

Permwan Wright

BUILDINGS

1. Loan to U.S5.S5ubsidiaries

$125,000
300,000
482,959

95,000

$1,002,959

197,107

1,527,655

$2,727,721

197,107

with H.D.Guarantee

2. Loan to U.5.8 Australian subsidiaries without

H.DO.Guarantee

BORROWINGS
A.1.F.C.

Carr Fastener
G.J.Coles

C.S.R.

Clydeholm Pty.Ltd.
Darling & Company
Expansicn Finance
Hoover Aucmtralia
Hill Samuel

Myer Ltd.

NiC.R.

Ord B.T.

Patrick & Co.
Permewan Wright.
5.6.1.Q.

Thiess Holdings
Tradax.

Vine Nominees
Winegardner
W.I.L.

Lendings
Lease Funds

Copy of Accounts

Defendant

2,530,614
$2,727,721

500,000
950,000
500,000
500,000
42,000
300,000
65,081
500,000
300,000
500,000
50,000
1,000,000
3,000,000
229,148
1,000,000
300,000
1,000,0C0
200,000
500,000
1,000,000

$12,436.229

—— e e b

$2,727,721

$12,436,229

of Second
2.73

L2



wAR 1./C fee at present 1/6ths% p.a
Proposed «25% p.a
8th August, 1973 Customer 2 years L"JZ)YSZ‘J{"::— .
1d "‘onnection) ; ! ml %
SRANCI CORPORATE SLRVICES -ine lee . por%ZSr?’
s Indorsement I'ce 1,2 %
NAME PATRICK-INTERMARINE ACCEPTANCES LIMITED
(50% Patrick Corporation Ltd 50% Patrick-Intermarine (Aust) Ltd)
ACTIVITY Money market operators.
. M.R.L. Dowling (Chm) P. Davie, P. Grey, R. L. Johnson
DIRECTORS E. J. Roberts Secretary J. R, Lees
] Term Loan $
PRESENT Iﬁ:":%bﬁs s s repayable  $
POSITION Totat Limus pa

{ I'otal Bank Liabilitics
to include O/D Debt
or limit whichever is
the greater, T.1.. and/
or F.D.L., bl Limit,
Total Cmumgcnl
Liabilities including
lease finange.)

PROPOSED

SECURITY

(Ylunmurv

“

(to i/
reference to

associated I)uQ)usx )

i
t

e

reducing by § p.a.
Bill Endorsement Facility $ 1 million for bills of, ,exchange
accepted or endorsed by Patrick-Intermarine Aceéptances’ -
bills outstanding $525,000
Letter of Credit (matched)- issued in favour of the State Electric-

ity _of Victor and e T "l'oml Bank Liabilities $ 1,001,276
757§/7% $1. 5‘? fwlﬁqfa}\fﬁflqrﬁbﬁ) Dr _(Castlereagh & Hunter Sts Br.)

$

Total Limits $ Term Loan
reducingby  § pa. repayable $

Bill Endorsement Facility $1,000,000 - unchanged

nlat we issue a letter of credit in favour of | the State

Llectr‘1c1ty Commlbenon ot Vlzﬁt:r;.x For S{,l )9_9_ y 000 I‘_Q{‘_ years
(rollovel of existing facility)

p.a.

Contingent Liabthties $ , 500, 000 *Total Bank Liabilities $;'=;()1 27()

T8Il Endorsempnd Facility ST See attached T T T
Matching let of credit in our favour issued by the First
National Bapnk of Boston for $A1,500,000 for two years,

/ v

ul.a LU\J i

N =
hlto llor of s“f\gﬂ&stin(: letter of credit in favour of the

tate\llecgricity Commission of Victoria for $A1, 500,000
to expyre ‘q)/H/? and backed by a matching letter of credit from

Bank of Boston,

JOR S National
z"v

saction in oI‘W‘ti'lili(;;il};'i;;;‘fx’lé letter of credit
bred into in August, 1969 for a four-year term and was
on behalf of Patrick Partners who borrowed from the

d onlent to First Leasing Australia Limitled.

r(wpc\c ot

(—Intermari:ﬁg}ccoptahces Ltd commenced business in
1971 and waX.*stablished to conduct the money market
bvﬂalf of its shareholder companies including

The present request was received by
Pa(rlck—lntermarlne Acceptances Ltd and has been
First leasing fiustralia.
‘is being obtained,

on

trick Paf tne
Lelephon [‘r;om
confi ruig i by@t elephone with
¢/ Bank of Australia

Resery approval

3* 3 H#

NV
DRAWBA(‘I}S

to include
reference to hard
core)

of

Dur charge on existing facility was 1/6th of 1% - $2,500 p.a.

BENEFITS

gncw accounts
to be obtained &
reference to credit
funds & overseas
exchange content)

(AL

\\ ”We consider the charge should now be a minimam of .25% p.a.
;\ $3,750.
\ Pt
Closer relationship with the Patrick-~Intermarine and

First National Bank of Boston Groups.

N

o 2R ey retnrn to this bank,

|

Anpnm

Plaintiff’s Internal Minute 8.8.73
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T
GA
020

INTLX SYD
FLAUST AA31087L
GA

230940581+

2215 08/13 wuI
BOSTONBK B8N A

FLAUST AA31087

URGENT UTGENT UTGENT URGENT URGENT
ATTENTION REYNOLDS

PLEASE ISSUE L/C IN FAVOUR OF COMMERCIAL BANKING COMPANY OF
SYDNEY LIMITED FOR TWO MILLION AUST DOLLARS PRINCIPAL PLUS
INTEREST AT EIGHT POINT ONE TWO FIVE PERCENT FROM AUGUST 20,
1973 TO AUGUST 21, 1975 STOP THIS L/C IS BACK TO BACK WITH
L/C ISSUED BY COMMERCIAL BANKING COMPANY OF SYDNEY LIMITFED
TO STATE ELECTRICITY COMMISSION OF VICTORIA WHO IS LENDER
STOP//ALSO PLEASE ROLLOVER L/C 11085 IN FAVOUT OF PATRICK
INTERMARINE ACCEPTANCES LIMITED (FORMERLY PATRICK AND CO.)
128 EXHIBITION STREET, MELBOURNE, VICTORIA, 3000, FOR ONE
POINT FIVE MILLION AUST DOLLARS PRINCIPAL PLUS INTEREST AT
EIGHT POINT SEVEN PERCENT FROM AUGUST 15, 1973 TO AUGUST 14,
1975 STOP IMPERATIVE YOU TELEX ISSUANCE ADVICE IMMEDIATELY
TO REACH OVERSEAS DEPARTMENT, COMMERCIAL BANKING COMPANY OF
SYDNEY LIMITED, SYDNEY OFFICE, TELEX NUMBER 20350 NO LATER
THAN AUGUST 15, 1973 STOP

REGARDS
LEWIS/FIRSTLEASING

AUGUST 14,1973

FLAUST AA31067
BOSTONBK BSN A

Copy of Telex from Second Defendant |
to Third Defendant | 14.8.73
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GA

30194

ROLDALE AAT3LLIOL
ROSDALE AA21279

PATRICKS SYDNEY 14/8/73 MELB OFFICE OUT 1.23 14,8.73,

THE SECRETARY,
FIRST LEASING AUSTRALIA LIMITED,
379 COLLINS STREET,

MELBOURNE, VIC. 3000

ATTENTION MR, ROBERT WHITTON

DEAR 3iR,

WE CONFIRM THE TERMINATION OF THE LOAN NEGOTIATED ON
15TH AUGUST, 1969 BETWEEN PATRICK AND COMPANY AND YOURSELVES
WHICH TAKES EFFECT TODAY,

WE ACKNOWLEDGE RECCIPT OF YOUR CHi({UE FOR %1,514,101,03
BEING THE PRINCIPAL SUM PLUS FINAL INTEREST PAYMENT OF
514,101,073,

YOURS FAITHFULLY,
PATRICK PARTNERS

COPY TO PIAL - MELB

ATTENTION MR, O, GROGAN

Copy of Telex from Patrick Partners
to Second Defendant 14.8.73
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THE SECRETARY, }
STATE ELECTRICITY COMMISSION OF VICTORIA,
15 WILLIA” STREET,

MELBOURNE. VIC, 3000

DEAR SIR,

WE REFCR YOU TC THE TLRMS AND CONDITIONS OF A LOAN OF
51,500,000 FROM YOU TO PATRICK ANi COMPANY ON THE 15TH
AUGUST, 1969, PATRICK AND COMPAMY LODGED WITH YOU AS SECURITY
AN {RREVOCABLE LETTER OF CRED!T FROM THE COMMERCIAL BANKING
COMPANY OF SYDNEY LIMITED IN FAVOUR OF YOURSELVES FOR THE
PRINCIPAL AMOUNT OF THE LOAN,

WE NOW CONFIRM THE TERMINATION OF THE LOAN, AND ACCORDINGLY
ENCLOSE BANK CHEQUE FOR %1,528,687.50 BEING THE PRINCIPAL SUM
PLUS FINAL INTEREST PAYMENT OF %28,687.,50 WHICH WE WOULD THANK
YOU TC ACCEPT IN EXCHANGE FOR THE IRREVOCABLE LETTER OF CREDIT
YOU ARE HOLDING AS SECUKITY,

YOURS FAITHFULLY,
PATRICK PARTNERS

essssse e DAVID THORPE

SENT 1.23%
ROSTALE AA3D194

Copy of Telex from Patrick Partners
to Fourth Defendant 14.8.73
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CBCOS AA20350
BOSTONBK BSN D

COMMERC I AL BANKING CGMPANY OF SYDNCY LTD
SYDNEY AUSTRALIA

ATTN OVERSEAS LEPT
MESSAGE BACKDATED AND TESTED FOR AUGUST 14, 1573
91724 ON 4,325,451

WE HAVE OPEKED QUR IRREVOCABLE LETTCR OF CREDIT $-12647 FOR
AUSTRALIAN DLRS 2,325.451.39 FAYCR YCURSELVES F4AVOR YGURSELVES
ACCOUNT FIRST i iASING AUSTHALIA LTQ,, NELBOU“!E AVAILABLE EY YOUX
SIGHT DRAFTS ACCOMPANIED BY YOUR SIGHED STATeMENT THAT Y{U HAVE
BEEN REQUIRED TO MAKE PAYMIWNT UNDER YOUR LETTER OF

CREDIT OPENED FCR ACCOUNT OF FIRST LEASILI AUSTRALIA LY., M
FAVOR OF STATE ELECTRICITY CUMMISSIOH OF VICTORIA. THAT YGU

HAVE REQUESTED REIMBURSEMENT FROM FI1ST LTASING AUSTRALIA

LTD, AND SAME HAS [OT BEEN RECEIVED FRO® FIRST LEASIHG AUSTRAL A
LTDe CR ANY OTHZR SOURCE, THE AMOUNT COF 7H4IS CREDIT INCLUDES
PRINGIPAL CF ADLRS 2,000,000, PLUS !WTERESY AT 38,125 PERCEKT FER

" ANHUM. THIS CREDIT EXPIRES AUGUST 21, 1375, STOP[;UP L/C S -11085

FAVOR PATRICK AND COMPAMY ACCOUNT FIRST LEASING AhSTRnLlA L7D.,
VALIDITY EXTENDED TO AUGUST 14, 1975.-

BENEFICIARY OF THIS CREDIT IS HOW PATRICAIHTERMARINE ACCEPTAWCES
LIMITED 128 EXHIBITION STRERT, MELEBCURKE VICTORTA 300%.

ACCRUED INTEREST MAY RE NOW DRAWN AT A R:TE NOV EXCEEDING 8.7
PERCENT PER ANKUMe PLEASE ABVISE BUREFICIARY TEST 91724 ON 4,395,452

BOSTONBARK ES0STOH

B (’7;4’,'///:’ -:»w.-/Z-:
& ‘ s .
CBCOS AA20350 T e
BOSTONGK BSH ¥
e -0-{) uh

Copy of Telex from Third Defendant ‘

to Plaintiff 14.8.73
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63 MARTIN PLACE

ays
" 20X 3947 GPO. SYDNEY 2001
 reerwone 1e11s
RESERVE BANK OF AUSTRALIA w rgeey peeass guore ECD, OB, IC

15 August 1973

The Manager

The Commercial Banking Company .
of Sydney Linited

Box 2720 G.P.O.

SYDNEY, R.S.Vi, 2001

Dear Sir,

EXCHANGE CONTROL

Ve refer to your letter of 14 August 197%,

Authority under the Banking (Foreipn Exchange)
Regulations is given to the extension, until 15 August 1975,
of arrangenents under which guarantees given by The First
NHational Bonk of Boston, U.U.i., and your bank secutre the
borrowing of %A1,500,000 from the State Electricity
Commission of Victoria by Patrick-Intermarine feceptance
Limited for on-lending to First Leasing of Australia
Limited.

Yours faithfully,

GfroAd &

For the Manager
Exchange Control Department

-

Copy of letter from Reserve Bank to
Plaintiff 15.8.73
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Ce.499 (3/73)

T Cormoscil Bl Copoy of Gy ek 03]

80X 2726 6..0. SYONEY 343 GEORGE STREET
SYDNEY, N.S.W., 2001 SYONEY, N.S.W.

TELEPHONE 2 0200

OVERSEAS d6th. Augnat.,..1973.
TC:GPF.

The Secretary,

Patrick Intermarine Acceptances Ltd.,
Patrick House,

%5 Gresham Street,

SYDNEY., N.S.W. 2000,

Dear Sir,

The First National Bank of Boston, Boston,
Irrevocable Credit in favour of Patrick Partners
for $*1,500,000,

We confirm our telephone conversation
of today, in which we aivised having received cabled advice
from The First National Bank of Boston, Boston, dated 1lhth
instant amending the abovementioned Letter of Credit as
follows:

"OUR L/G S-11085 FAVOUR PATRICK AND COMPANY ACCO'™NT FIRST
LEASING AUSTRALIA LTD VALIDITY EXTENDED TO AUGUST 14 1975
BENEFICIARY OF THIS CREDIT IS NOW PATRICK INTCRMaRTNE
ACCEPTANCES LIMITED 128 EXHIBITION STRUET MELBCURNE VICTORIA
3000 ACCRUED INTEREST MAY NE NOW DRAWN AT A RATE NCT UXCEEDING
8.7 PERCENT PR ANNUM®,

All other terms and cmnditions of the
credit remain unaltered,

Please attach tihis advice to the original
advice of Credit dated l4th August, 1969,

faithfu

Letter from Plaintiff to First
Defendant 16.8.73
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.JMENTARY LETTER OF CREDIT — FORM No. 4.

Y

+HE COMMERCIAL BANKING COMPANY OF SYDNEY, LIMITED
257 Collins Street,

SYDNEY MELBOURNE, 16th.Aug. 1973,
IRREVOCABLE CREDIT
No. LD 1436

We hereby authorise Stute Electricity Commission of Vietoria, 15 Williams
Street, MELROIMNE Vie.3N00)

to draw on Patrick-Intermarive Acceptances Ltd.

at - sight for any sum or sums not exceeding in all 31, 500,000 (One
million five hundred thousand dollars.

currency)
purporting to cover jinica xemt of impaid Yrinciple of Loan made to
Patrick-Intermarine Acceptances Ltd, 5 Gresham Street,SYDNEY.
uk sexcighe 3% e s fax
t
for account of

. The draft(s) drawn under this credit must be sccompanied by the following documents ulnin’.
thereto:—
UMM MU KN D) .

Statemant of State Llectricity Commission of Victoria certifyions
that the draft amonnt represets the unpaild printiple amount of the fiq
loan to 14/8/7% made by the Cotmission to Putrick-Intermarine
Acceptances Ltd. and payment of the loan has huen dema.ded and ot
received.

Additional instructions (if any) :-—

Nesotiations u der this credit are restricted to this hark.
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To: \ E

THE FIRST NATIONAL BANK OF BOSTON

INTERNATIONAL BANKING — LETTER OF CREDIT /(/
POST OFFICE BOX 1784
BOSTON. MASSACHUSETTS 02108 U.S.A.

Awust 13, 1973

M 1T 1

Patrick and Company Commercial Banking Compaay of
G.P.O. 28%0 Sydaey
Sydaay, Australia Sydney
Mustralia
(BENEFICIARY) (ADVISING BANK, IF ANY)

Re: Your Lerrek oF Crebit Nog. ACCOUNT
3-11085 Pirse Leasing Australia Led,

GENTLEMEN: Melbourne, Australia

WE CONFIRM YOUR ACTION AMENDING THIS CREDIT IN FAVOR OF THE CAPTIONED BENEFICIARY
IN THE FOLLOWING MANNER:

Seneficiary is npow:
Patrick Intermarine Acceptaaces Lisited
128 Exhibition Street
Melbourne, Vietoria, 3000 Australia

Validity extended to August 14, 1973,

Accrued iatarest say be m'drm at a rate not exosedin 8.7%per amnum.

ALL OTHER CONDITIONS REMAIN UNCHANGED.

METHOD OF NOTIFICATION

] BY CABLE THROUGH ABOVE NAMED BANK
x

[ By AIR MAIL THROUCH ABOVE NAMED BANK

{J BY AIR MAIL DIRECT TO BENEFICIARY

IN CONSIDERATION OF YOUR COMPLIANCE WITH OUR REQUEST, WE HEREBY AGRFE AND GUARANTEE TO MAKE DIE
PROVISION FOR ANY DRAFTS UNDER THIS CREDIT WITH THE SAME FORCE AND MANNER AS COVERED BY THE ACREEMENT
SIGNED AT THE TIME THIS LETTER OF CREDIT WAS ORIGINALLY OPENED.

DI CUSTOMER'S FILE COPY 8

Copy of Third Defendant’s amend-
ment of irrevocable Letter of Credit | 15.8.73
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PATRICK-INTERMARINE ACCEPTANCES LIMITED+~

INCORPORATED IN NEW SOUTH WALES)
1ammon8tmt.uelbwm Victoria, Australia, 3000

CORRESPONDENCE:

G.L.0. Box 21177
SYDNEY  BRISBANE  PERTH Melbourne. Vic. 3001

16th August 1973
The Secretary,
Pirst Leasing Australia Limited,

379 Collins Street,
MELBOURNE 3000

Attention: Mr. R.T. Whitham

Dear Sir,
We confirm a loan negotiated with you today as follows:-

Amount: $1,500,000.00
Rate: 8.7% p.a.
Term: Pixed to l4th August, 197S.

As security for this loan, we acknowledge having
received an Irrevocable Letter of Credit No. S-11085,
from the First National Bank of Boston, Boston, U.S.A.,
with Patrick-Intermarine Acceptances Limited named

as beneficiary.

Interest on this loan is payable quarterly on the 1l5th
day of November, February, May and August until repayment.

If you are in agreement with the terms and conditions,
as detailed above, please sign the attached duplicate
copy of this letter and return to us.

Youré?fax;hﬁully,

For 8TRIJ-INTERMARINE ACCEPTANCES LIMITED

David G. Nxcoll
Money Market Managér

Copy of letter from First Defendant to |
Second Defendant | 16.8.73
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e con 28 7T ne. 52720
st of Tickon C
DATE - DESCRIPTION AMOUNT IVE
4 O- v GUX COMNIOBLIoN Of Alaled, 950,00 & -’ 1OIV.
1/23PA for 2 yaears (8-13-73 to 8-14-75). Rate 1.42.
’ =

£

Pirst Leasing Australia L84,
Mellourne
Australis

Copy of First Defendant’s Internal
Minute

15.8.73
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PATRICK-INTERMARINE ACCEPTANCES LIMITED @{o

(INCORPORATED IN NEW SOUTH WALES)
128 Exhibition Street, Melbourne, Victoria, Australia, 3000

| CORRESPONDENCE:
TELEPHONE . G.P.0. Box 2117T
63 6036 SYDNEY  BRISBANE  PERTH Melbourne. Vic. 3001

16th August 1973

The Secretary,

State Tlectriciiy Cowmission
of Vicicriu,

15 william 3trecc,

MELDOURNT 3000

- » -

Attention: v, .

RSt

"

Dear 5ix,

Vle confira recei; -
‘31,500,30\).0'7 (138
with vou s rnoo.
fron the Con..
in favour ol o
Victoria, nann
amocunt of this Loaii.

Cunly 08 w4 losn from you of
Wt WhAGl., v anvioe i I

Tt o

e
voof Gvanoy ndwdcod
7 Sevpadssion oF
alieiazy, for tue principal

.St

The term of tui L5 fiued to 14t August 1975
and the rate oi i .toresc wavabdle 13 o.15% PEr el
Interest on this loan is payabie yuardarly on the
15th day of T'ovanwer, rebruarsy, lay and August uiatili
repayaent.

If you are in agreement with the terms and concacicis
as detailed above, please sign the attachec dupiicate
copy of this letter and return to us.

We are in agreement with
the terms and conditions
as detailed above.
I~ 7 - )
B Y T Y N
For and ©on behgzz\bf-f
State Electricity Commission of Victoria

D.G. NICOLL 1
¥Money Market Manage

Receipt from Fourth Defendant to |
First Defendant ? 16.8.73
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RIRST LEASING AUSTRALIA LIMITED

Head Ofiice: Legal & General Ilcuse, 379 Collias Street, iiclbourne 3590 Phone 61 2571
Yelegrophic Addrecs: Reinchr, Molbouine Inteictate Officos — Drisbans, Sydney

FIR:DB/F 16th August, 1973.

Mr. Frank Castle,

International Factoring & Leasing,
The First National Bank of Doston,
400 Fcderal Strect,

DOSTON,

Massachusetts,

u.s. A.

Dear Frank,

Ve certainly do appear to be having a moss up in regard to Letter of
Credit notifications to the Australian banks. Our telephone call of
yosterday, to you, re the $1.5 million Letter of Credit to Patrick &
Company did not arrive at the C.B.C. until 9.30 am today. According

to the C.B.C. they claim the Letter of Credit was not sent from Boston
until the previous day i.e. 15th August, whercas it should have been
sent on the 1hth. As you alrcady know it is imperative that the Letters
of Credit do leave the Bank the day they are requested, for we assume
the Lotter of Crecdit will arrive in Australia the day following our
request to lock into the planned various movement of funds.

In the case of the Patrick & Company loan we were seriously embarrassed
for Patrick & Company demanded from us $1.5 million per a bank cheque
becausc the Letter of Credit did not arrive on the due date. This
necossitated us in borrowing unsecured from the C.B.C. Bank $1.3 million
to accede to Patrick & Company's request,

Haybe some of the problems could be the perennial troubles we have nad
in the past in recgard to Letters of Credit i.e. the Letter of Credit
telex is given by the Australian desk to the Boston telex department

late in the day and as a consequence the telexes are not sent out on that
day. I reccommend that the tcloxes be given to the telex dcpartment early
in the morning to cnsure thcy do leave Boston that day.

On another matter in regard to L/C's we have run into trouble on our
request per our cable datcd August 1hth, wherein we asked for a Lotter
of Credit issued in favour of the Commercial Banking Co. of Sydney Ltd.
$2,000,000 tustralian dollars principal plus interest to commence from
August 20th, 1973 to August 21st, 1975. The Letter of Credit received

by the Lank does not show the date of August 20th and as a consequence
ve arc forced to take down the funds immediatcly even though they arc not
yet required, for our planning is for the 20th to lock into various
lending arrangements and repayment of previous borrowings. In other words
we arc nov paying a warchouse cost from today's date, 16th August, to

Copy of letter from Second Defendant
to Third Defendant i 16.8.73
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20th August noedlessly. If there is a difficulty in {azuing a Lottor of

Credit to ccizuonco on a future dato, you siiyht write to e on thiz. If a

Lotter of Credit cannot be icsued on a set future date the altornative iac to issue
tho Letter of Credit to arrive in Australia on the due date, in this case

August 20the It would agyaln be cost essontial that tiiec Letter of Credit does

loave Loston to ensuie it is in Australia on the required dato.

As you knov Frank, we have buflt up an excellent reputation in our dealings
with the Lrolkers and Lanks in connection with the Letters of Crodit having
ploneered thia form of recurity londing in Australia over cany yoars. Wo wish
to ensure thit we continue to hold our reputation Yoo this wost inportant cide
of our business. To do 30 we must make sure that our requosts are acted on
urgontly and as per the instruyctions in our tolexes.

Incidentally 1 have fssued inatructions that honceforth all tolex requosts
will be eiuned by either Joun Lowvis or myscolf. A separate cemo will spell out
this in nore detail.

Kindest regards to you and Hanna.

Folo Leinehr
Managing Virector
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24th August, 1973.

The Managing Director,

First Leasing Australia Limited,
Legal & General House,

379 Collins Street,

MELBOURNE . vVIC. 3000

Dear Sir,

We refer to our discussion with Mr, R,
Witham on lst August, 1973 and subsequent telephone conversations
concerning your company's proposed borrowing of $3,000,000 for
three years from the State Electricity Commissiorn of Victoria,
against the escurity of a local Bank irrevocable letter of credit
for a similar amount, and as already confirmed to you our Bank
has approved the request.

As further discussed, the local letter of
credit established by the Bank on 16th August, 1973 for $2,325,454-39
for two years against a matching irrevocable letter of credit in
our favour for a similar period issued by the First National Bank
of Boston, Boston, was applied against the § 000 approved
limit and the balance remmining, namely 861303208-31 has been
treated by us as being cancelled.

The Bank's fee for making the letter of credit
available is .25% per annum, payable yearly in advance on the
amount guaranteed and arrangements have already been made to charge
your Company's I.J.D. account at our Melbourne Office with the
amount involved, namely $35,813-60.

A local documentary credit requisition
covering the transaction arranged on 16th Aygust, 1973 is encloped
for your signing where indicated and return to us. A copy is also
enclosed for your files.

cont,

Copy of letter from Plaintiff to Second |
Defendant | 24.8.73
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We very much appreciated the opportunity of
participating in this facility with your company and
would be pleased to consider any similar arrangement
in the future.

Yours faithfully,

L. PoH: KERANS

Chief Manager Corporate Services
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P08TAL ABGRENS, 24th August, 1973.

80K 2728, ©.P.0.
SYBNERY 2001

The Manager,

Patrick-Intermarine Acceptances Limited,
G.P.0. Box 3879,

SYDNEY. 2001

Dear Sir,

We refer to our recent telephone ooncersations
concerning the extension, until 1l4th August, 1975 of an arrange-
ment under which irrevocable letters of credit are established by
the First National Bank of Boston and this Bank to secure a
borrowing of $1,3500,000 from the State Electricity Commission of
Victoria by Patrick-Intermarine Acceptances Limited for on-lending
to First lLeasing of Australia Limited, Melbourne.

We are pleased to confirm our Bank approval
to the facility which was renewed and completed on 16th August,

1973.

Our commission fee is .25% per annum payable
yearly in advance and arrangements have been made to charge your
company's Sundry Charges account at our Castlereagh & Hunter Streets
Branch with the initial $3,750.

For your files we enclose copy of the Reserve
Bank of Australia Exchange Control approval,

We are pleased to be of service in this regard,

Yours faithfully,

L.D.H, Kerans

Chief Manager Corporate Services

Letter from Plaintiff to  First |
Defendant | 24.8.73
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30th August, 1973
J.C.:HG

The Secretary,

First Leasing Australia Ltd.,
379 Collins Street,
MELBOURNE 3000

Attention: Mr. R. T. Whitham.

Dear Sir,

RE: $1,500,000 LOAN FIXED TO 14.08.1975

This is to advise that we would appreciate reimbursement of $70.00 being loss
of interest on the loan as a result of delay in finalising it.

Yours faithfully,

PATRICK-INTERMARINE ACCEPTANCES LIMITED,

Copy of letter from First Defendant to
Second Defendant
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CASTLEREAGH & HUNTER STREETS
BRANCH

;VC::;IV.E:.CSA:H::‘.:IEEY CASTLEREAGH & MUNTER STS
. W, SYONEY, N.S.W.

TELEPHONE WaMs 2732, 28HR

SC :JAM

The Manarer,
Patrick Intermarine Acceptance l.td.,
G.P.0. Liox 3079,

SYDNLY 2000

Dear Sir,

He: Letter of Crodit No, 1.6
for $1,500,000 = In favour
of state Electricity Commission of Victoria

At the request of our Sjrdney Officce we have today
debited your Sundry Charges Accowmt witlth the sum of 33,750
‘being ' establishment commission on the abave letter of
Credit,

We trust this is to your entire stisfaction,
Yowrs faithfully,

’
/4
/ e’y
oA, l‘cl)ona id

for the Manager.

Copy of letter from Plaintiff to First ‘

Defendant 20.8.74
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FIRST LEASING AUSTRALIA LIMITED

B.H.P. llouse, 140 William Street, 3 elbourne 3000 Phone 602 1122
Tolegiaphic Address: Reinehs, Melbourne Tolox Number: FLAUST AA31087
intersiate Offices — Brisbane, Sydney

RCWind October 23, 1974.

Mr Boardman,

FPirst National Bank of Boston,
100 Fedral Street,
!QSTON..HASSACHUSBTTS..U.S.A.

Dear Sir,

ReiLetters of Credit

Ve received your copy invoices No. 74078 and 74079 and will
be arranging for their payment today. With regard to Invoice
No. 74078, the $500.000 loan for which this letter of credit
was issued was repaid on August 30, 1974. Ve have therefore
paid the letter of credit fee up until the date of repayment,

We also received a copy of Invoice No. 50254 for letter of
credit No. S12782. 1 am having difficulty locating the payment
date in our books and would be grateful if you could advise the
approximate date that you received payment.

Letter of Credit No. 11085 expired on August 14, 1974 and I
would be grateful if you would invoice us for the next twelve
months fees.

Advice of payment of the above invoices should be received
from the National Bank of Australasia Limited in due course.

Yours faithfully,

L[]
W .
Robgrt C. Wettenhall,

Chief Accountant. fl‘/
o

ﬂh‘-&"’ ﬁ /w >
/4 ;

Copy of letter from Second Defendant [
to Third Defendant ; 23.10.74
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B29
CORPORATE SERVICES

9th August; 1973.

FIRST LEASING AUSTRALIA LIMITED

(50% owned by the First National Bank of Boston
& 50% owned by the Reinehr family)

Head Office 379 Collins Street,
Melbourne, jooo

NEVW
PROPOSED FACILITY
N To issue a local documentary letter of credit
) ; 1 in favour of the State Electricity Commission
\ of Victoria for $3,000,000 for a period of
three years
\ M Charge ' «25% per annum

! t,/ Matching irrevocable letter of credit
v)‘ in our favour for $3,000,000 for a

period of three years issued by the
W First National Bank of Boston

16. Plaintiff’s Internal Minute | 9.8.73
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FLAUST AA31087

URGENT UTGENT UTGENT URGENT URGENT
ATTENTION REYNOLDS

PLEASE ISSUE L/C IN FAVOUR OF COMMERCIAL BANKING COMPANY OF
SYDNEY LIMITED FOR TWO MILLION AUST DOLLARS PRINCIPAL PLUS
INTEREST AT EIGHT POINT ONE TWO FIVE PERCENT FROM AUGUST 20,
1973 TO AUGUST 21, 1975 STOP THIS L/C IS BACK TO BACK WITH
L/C ISSUED BY COMMERCIAL BANKING COMPANY OF SYDNFY LIMITED
TO STATE ELECTRICITY COMMISSION OF VICTORIA WHO IS LENDER
STOP//ALSO PLEASE ROLLOVER L/C 11085 IN FAVOUT OF PATRICK
INTERMARINE ACCEPTANCES LIMITED (FORMERLY PATRICK AND CO.)
128 EXHIBITION STREET, MELBOURNE, VICTORIA, 3000, FOR ONE
POINT FIVE MILLION AUST DOLLARS PRINCIPAL PLUS INTEREST AT
EIGHT POINT SEVEN PERCENT FROM AUGUST 15, 1973 TO AUGUST 14,
1975 STOP IMPERATIVE YOU TELEX ISSUANCE ADVICE IMMEDIATELY
TO REACH OVERSEAS DEPARTMENT, COMMERCIAL BANKING COMPANY OF
SYDNEY LIMITED, SYDNEY OFFICE, TELEX NUMBER 20350 NO LATER’
THAN AUGUST 15, 1973 STOP

REGARDS
LEWIS/FIRSTLEASING PRPSVERST S
AUGUST 14,1973 v

réon MAORIN:
FLAUST AA31067 n ISP oI ¢
BOSTONBK BSN A M- c - /f“‘/”%f' A K04 ¢

: - - la1-XN
G 6 C ;fdf

Copy of Telex from Second Defendant |
to Third Defendant \ 14.8.73
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15th August, 1973

0 : Manager,
Melbourne Office.

FROM : Assistant Chief Manager in Victoria.
SUBJECT : First Leasing Australia Ltd, I,J,D, Account

Mr, Frank Reinehr telephoned to advise that
approximately 4 years ago they arranged for the Bank to issue a
Letter of Credit for 83 million in favour of Patrick Partners,
Sydney being a back to back credit with a Letter of Credit for same
as@ount established in favour of C.B.C. by First National Bank of
Boston.

This documentation supported a loan to First
Leasing Australia of $3 million from State Electricity Commission
of Victoria through Patrick Partners.

Meanwhile $1,5 million has been repaid and
the balance of $1,5 million matures today.

First Leasing Australia Ltd. arranged with
Head Office of First National Bank of Boston to provide a new Letter
of Credit for $1,5 million to enable repayment of S.E.C. Loan and
roll over the amount for a further loan (lender not disclosed) of

$1.5 million through Patrick Partners.

At this point of time telex advice of Letter
of Credit from First National Bank of Boston has not been received
by C.B.C. Head Office and to keep faith with Patrick Partners and
S.E.C. First Leasing wishes to issue cheque for $1 million on
"First Leasing Australia I.J.D." account at Melbourne Office which
would have effect of overdrawing the account to $1,2 million
temporarily - daylight cover only may be required but in any case the
debt would be ¢Jemred tomarrow 16th August at latest.

Mr. Bruce J. Haddow, Melbourne Representative of
First National Bank of Boston advises he has confirmed by telephone
with Boston that Letter of Credit $1.5 million has been approved and
is being advised by telex.

We are requested to issue a Bank Cheque for
$1,5 million in favour of Patrick Partners and upon written confirmation
of the establishment of the Letter of Credit from M¢, Bruce J. Haddow
have agreed to do/so. (copy of letter attached)

ﬁ J\'/ Make appropriate charges.
)

Advise should debt not be cleared as indicated.

&

Plaintiff’s Internal Minute | 15.8.73
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THE FIRST NATIONAL Bi.K OF BOSTON . o .
INTERNATIONAL BANKING  aueT. TS B A

POST OFFICE BOX 1784
BOSTON, MASSACHUSETTS 02105 U.S.A

"¥TTER OF CREDIT NO. §-12647 DATE August 14, 1973
Cornmercial Banking Company of Sydney

Svdney, N.S.%.

Aastralia

GeNTLEMEN:

W. yeresy orex ovr |LREVOCABLE LI TVER or CREDI'i : voor r;\ Ol AVAILABLE AY 0UR DRAFTS DRAWN
ox  Commercial zanking Compary of Sydne: , Sydney, “.S.W. Aus:ralia

AT o o o @ o« o e o o WOHT FOit \NY SUM OFR *UMS NOT EXCREDING IN TOTAL

Twé ﬁiilion Three Hundred Twanty Five Ti:ousand ‘our Hundred Fifty One
and 39/100 Australian Dollars. . . . .
ron accoUnT o FPirst Leasing Australia Ltd.,

Jéléo&rﬁe: Au;trali;
DRarrs MUST BE ACCOMPANIED BY:

Your signed statement that you have been required to make payment under
your letter of credit opened for account of First Leasing Australia Ltd.
in favor of State Electricity Commission of Victoria; that you have

requested reimbursement from First Leasing Australia Ltd. and same has
not been received from First Leasing Australia Ltd. or any other source,

The amount of this credit includes principal of 2$2,000,000.00 plus
interest at 8.125% Per Annunr,

This credit becomes operative August 20, 1973.

This confirms our cable of August 14, 1973.

EACH DRAFT MUST BEAR UPON ITS PACE THER cLAUSE “Daawy vnpen Lerrsa or Carnir No. S=12647
DATED August 14, 1973 or THE FIRST NATIONAL BANK OF BOSTON, Boston, Mass.”

I'XCEPT 80 FAR AS OT'IRRWISK EXPRESILY #TATED HEREIN. THIs | ETTER or CREDIT 11 suaser To The “Umirean Coe-
-~ ous aND Pracrics ror Documswrany Caxvits (1962 Revision i~TERNATIONAL Citasazs or Cowmenace Baocuoms
No. 238%,

Wi MERESY AGREE WITH YOU THAT DRAFTS DRAWN UNDER AND IN COMPLIANCE WITII THE TRRAMS OF THIS Lerraa or
CAEDIT WILL BE DULY HONOABD IP PARSENTED.TO THE ABOVE MEXTIONED DRAWEE JANK ON OR BRFORE Aug“‘t 21'
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Copy of Third Defendant’s irrevocable |
Letter of Credit i 14.8.73
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FIRST LEASING AUSTRALIA LIMITED

Hoead OMce: Legal & General Homse, 379 Collins St. Melbourne 3000. Phone 613871
Telegraphic Address: Reinehr, Melboume Interstate Offices — Brisbane, Sydney
Telex Number. FLAUST AA31087

RTW:1r

August 31, 1973

Mr. L.D.H. Kerans,

Chief Manager Corporate Services,

The Commercial Banking Co. of Sydney Ltd.,
343 George Street,

SYDNEY. N.S.¥W. 2000.

Dear Mr. Kerans,

Thank you for your letter of August 24, 1973 as a result of
which we now return to you the local documentary credit
requigition signed as requested.

As mentioned to you in our telephone conversation of this
morning, the writer will be in Sydney on Wednesday September
19, 1973 and looks forward to lunching with you and Bob
Graham to discuss the facility and matters of mutual interest.

With best wishes,

Yours faithfully,

stration & Fundin irector

Letter from Second Defendant to
Plaintiff 31.8.73
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No. 11 '
REASONS FOR JUDGEMENT HIS HONOUR MR. JUSTICE SHEPPARD.

His Honour: The principal questions to be decided in this case are whether:

(a) the defendant Patrick Intermarine Acceptances Limited (in liquidation)
(hereinafter called P.I.LA.L.) and its liquidator the defendant Gavin
Hosking are bound to take all necessary steps to draw upon a letter of
credit issued by the defendant the First National Bank of Boston (herein-
after called the Boston Bank) and pay the proceeds either to the plaintiff
or into an account in the name of the defendant P.I.A.L. kept by it with
the plaintiff;

(b) the defendants First Leasing Australia Limited (hereinafter called First
Leasing) and the Boston Bank are, as regards the plaintiff, bound to take
all necessary steps to facilitate and assist the defendant P.I.A.L. and its
liquidator in effecting the drawing mentioned in question (a);

(c) the defendant First Leasing, however questions (a) and (b) may be
answered, is bound, as regards the plaintiff, to pay moneys which it owes
to P.ILA.L. into an account kept by that company with the plaintiff, and
P.ILA.L. is bound, also as regards the plaintiff, to accept such payment
as a discharge of First Leasing’s obligation to it;

(d) the defendant P.I.A.L., however questions (a),. (b) and (c) may be
answered, has a proprietary interest in the sum of $1,500,000 owing by
the defendant First Leasing to the defendant P.I.LA.L., with the result
that when that sum is repaid P.I.LA.L. is in turn bound to pay it to the
plaintiff.

The questions arise because P.I.A.L. is in liquidation and insolvent. Unless both
questions (a) and (b), question (c) or question (d) be answered in the affirmative,
the plaintiff will rank as an unsecured creditor in the winding up of P.ILA.L. for an
amount of $1,500,000 which it has paid out to the defendant the State Electricity
Commission of Victoria (hereinafter called the S.E.C.V.) because of a drawing made
by that undertaking upon a letter of credit issued to it by the plaintiff. The facts which
give rise to the questions are not in substantial dispute but they are complex. 1 shall
state them as shortly as I can.

The plaintiff carries on the business of banking principally within the Common-
wealth of Australia. Prior to its winding up the defendant P.I.A.L. carried on business
as what has been described as a merchant banker. In the transactions to which I shall
refer its business appears to me to have been no less and no more than that of a
mongy lender. P.ILA.L. was at all material times associated in its business with the
stockbroking firm of Patrick Partners. Until 1st August, 1970, Patrick Partners was
known as Patrick & Company. Patrick & Company, and subsequently Patrick
Partners and P.ILA.L. were customers of the plaintiff. Until 15th October, 1971,
when P.ILA.L. opened an account with the plaintiff, transactions of the kind I am

about to mention were entered into, firstly by Patrick & Company and then by

Patrick Partners. As I have indicated the transactions were not stockbroking trans-
actions but involved the borrowing and lending of money.

The defendant First Leasing is a company incorporated in the State of Victoria.
It carries on business within the Commonwealth of Australia as a financier, but

usually by leasing commercial and industrial equipment and motor vehicles to persons

in return for periodical payments. It needs substantial funds to enable it to carry on
its business. It is a company associated with the Boston Bank, the Boston Bank owning
a substantial number of its shares. The Boston Bank carries on the business of banking
in the United States of America and elsewhere.
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In the year 1969 First Leasing wished to borrow money for the purpose of its
business. In order to assist it in obtaining finance the Boston Bank was willing to issue
irrevocable letters of credit in favour of persons from whom money was to be
borrowed. Patrick & Company was prepared to lend First Leasing money. The money
which it had to lend, although it, and subsequently Patrick Partners and P.ILA.L.,
operated at all times as a principal in the transactions shortly to be described, came
from the defendant the S.E.C.V. The S.E.C.V. was not prepared to accept an
irrevocable letter of credit from the Boston Bank. This was not for any reason
associated with that Bank’s financial stability but by reason of the fact that it feared
that problems might arise in relation to the taking of such a security because of
exchange control legislation.

In March 1969 Mr. N. H. Blacket was the Assistant General Manager of the
plaintiff. He had been appointed to that position on 29th November, 1968, up to
which time he had been the manager of its Sydney office. In that capacity he had been
immediately responsible for the supervision of the account maintained with the plaintiff
by Patrick & Company.

On or about 19th March, 1969, Mr. T. W. Allen, a member of the firm of
Patrick & Company, rang Mr. Blacket. Mr. Allen told him that his firm was considering
a transaction under which $1,000,000 was to be borrowed, “from an Australian com-
pany and re-lent to another Australian company. The lending company is seeking
security by way of a bank letter of credit in its favour. Would the Bank (i.e. the
plaintiff) be prepared to issue a clean letter of credit in favour of the lending company.
The Bank will receive by way of security a letter of credit in its favour from the First
National Bank of Boston”. There then followed some discussion concerning the
charge which the plaintiff would make for issuing its letter of credit.

Some days later Mr. Blacket informed Mr. Allen that the plaintiff would enter
into the transaction and told him of the charge which it proposed to make. He
continued, “Before the Bank issues the local letter of credit we will require that the
letter of credit from the First National Bank of Boston is established in our favour
and it will have to be in the nature of a ‘back-to-back’ letter of credit”.

The letter of credit issued by the Boston Bank was numbered S-10971 and dated
28th March, 1969. It was expressed to be an irrevocable letter of credit opened in
favour of Patrick & Company in the sum of $536,250 (not $1,000,000). It was
expressed to be for the account of First Leasing. The letter provided that any drafts
drawn upon it should be drawn upon the plaintiff which was the Boston Bank’s agent
in Australia, and must be accompanied by a statement from Patrick & Company
addressed to the Boston Bank in Boston, Massachusetts, certifying that the draft
amount represented the unpaid principal amount plus accrued interest on a loan
made by Patrick & Company to First Leasing, that such loan was made available to
First Leasing by Patrick & Company arranging payments to First Leasing at the
plaintiff bank and that such amount was not paid when due and had not been since
repaid to or collected by Patrick & Company. Patrick & Company sent the letter of
credit to the plaintiff. :

On 9th April, 1969, the plaintiff issued a letter of credit in favour of the
S.E.C.V. in the sum of $500,000 to expire on 8th April, 1970. It was expressed to
be an irrevocable letter of credit and was issued in favour of the S.E.C.V. It
authorised the S.E.C.V. to draw on Patrick & Company for any sum not exceeding in
all $500,000, “purporting to cover unpaid principal amount of loan paid to Patrick
and Company”. The credit provided that any draft drawn under the credit must be
accompanied by a statement of the S.E.C.V. certifying that the draft amount
represented the unpaid principal amount of the loan made by the S.E.C.V. to Patrick
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& Company and that the amount had been demanded and not received.

Before the plaintiff would issue a letter of credit, it required the applicant there-
for to fill in and sign a form of requisition which was a standard printed bank form.
The letter of credit dated 9th April, 1969, was not issued in respect of the transaction
with which I am concerned in this case. But the form of the requisition which led to
the issue by the plaintiff of the letter of credit which does form a part of that trans-
action has its origin in the form of the requisition which was signed by Patrick &
Company on 8th April, 1969, in order to procure the issue by the plaintiff of the
letter of credit of 9th April, 1969.

The requisition so far as it is relevant is as follows:

“To: The Manager, Credit No. LD920.
The Commercial Banking Company of Sydney Limited

(Hereinafter called ‘the Bank’) 8th April, 1969
343 George Street,

SYDNEY

We hereby request you to open on our account by Telegraph (Mail or tele-
graph) an irrevocable credit subject to Uniform Customs and Practice for
Documentary Credits (1962 Revision), International Chamber of Commerce
Brochure No. 222 authorising State Electricity Commission of Victoria, 15 William
Street, Melbourne (Full name of beneficiary) of (Full address) to draw on us
for any sum of sums not exceeding in all A$500,000 (Five hundred thousand dollars
—Australian currency) available by their drafts at (usance) sight purporting
to cover unpaid principal amount of loan made to Patrick & Company, 2 Castlereagh
Street, Sydney.

The drafts must be presented for negotiation not later than 8th April, 1970 and
must be accompanied by the following documents relating thereto:—

Statement of State Electricity Commission of Victoria certifying that the draft amount
represents the unpaid principal amount of a loan made by the Commission to Patrick
& Company and that payment has been demanded and not received.

Additional instructions (if any): Negotiation/s under this credit are restricted to the
Commercial Banking Co. of Sydney Limited, Melbourne. Drawing(s) under this
credit must not be made prior to 6th April, 1970.

Please hand Letter of Credit to our representative on application on the morning of
9th April, 1969.”

There then followed nine printed paragraphs, each of which was lettered. It is
unnecessary for me to set out each of these. It is sufficient if I set out paragraphs B, C,
G and H. Those paragraphs were as follows:—

“B. To accept on presentation and pay at maturity the drafts drawn under or
in intended or purported compliance with the credit or this requisition
together with:—

(i) Bank interest for any period by which the date of payment by the
Bank precedes the date of our payment to the Bank, and
(ii) a commission of (% ) on the amount of the credit, and
(iii) all usual Bank charges
and so to do notwithstanding that for any reason whatsoever, any such
draft or other documents herein mentioned shall not be genuine or shall
be or become invalid or payment or recovery of any money thereunder or
the performance of any contract thereby created or evidenced be or be-
come delayed postponed or impossible. Further if we fail to accept any
draft negotiated by the Bank or be excused from acceptance thereof on
any ground whatsoever, we will pay to the Bank at the branch or office
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first above-mentioned on demand the amount paid by the Bank.

C. The Bank shall hold the above-mentioned documents and goods as a
continuing security by way of pledge independent of and additional to
any other security held by the Bank for payment of all moneys payable
by us to the Bank including all commission, banking and other charges
expenses and interest and we will not do or omit or suffer to be done or
omitted any act matter or thing which might prejudice the value or
existence of the said security. We will pay to the Bank any moneys
received by us under any insurance of the goods which moneys until so
paid shall be held by us in trust for the Bank.

G. To indemnify and hold the Bank its servants and agents harmless and
free from liability in respect of all loss and damage (including costs and
expenses incurred by any of them in resisting claims by third parties)
arising or resulting from the negotiation of drafts or any other act, matter
or thing, done or omitted to be done in actual or in intended or purported
compliance with this request and with any letter of credit issued in
consequence thereof.

H. This agreement shall continue in force notwithstanding any change in the
constitution of any firm or company referred to herein”.

Although there is no direct evidence on the point, it would seem that the letter
of credit No. S-10971 issued by the Boston Bank was not in the form which the
plaintiff expected it to take because the beneficiary was Patrick & Company and not
the plaintiff. In addition to the printed paragraphs of the requisition, -a further para-
graph, paragraph J, was added in typescript. It was added because the Boston Bank’s
letter of credit was in favour of Patrick & Company and not the plaintiff. Paragraph
J was as follows: '

“J. We undertake that in the event of drawing/s being made under this
credit, we will immediately lodge with the Bank a draft and accompany-
ing documents in terms of First National Bank of Boston, Boston, Letter
of Credit No. S10971 for an amount not less than that required to meet
the drawing(s) under the credit requested in this requisition.”

On or about 8th May, 1969, Mr. Allen rang Mr. Blacket again. He informed
him that Patrick & Company were considering a further transaction involving
$1,500,000 which would be borrowed from an Australian organisation and lent to
an Australian company. Again the lending organisation required a security by way
of a local bank letter of credit in its favour. Mr. Allen said, “Would the Bank
establish the letter of credit required against a ‘back-to-back’ letter of credit from the
First National Bank of Boston. It would be for a term of four years”. Mr. Blacket
said, “The Bank will be prepared to enter into the commitment . . . we would require
to see the terms of the backing credit and have it established prior to us issuing our
letter of credit”. Mr. Allen assented to this course.

On 16th May, 1969, the plaintiff issued a second letter of credit in favour of
the S.E.C.V. in the sum of $1,500,000. It was to expire on 15th May, 1973. The
procedure followed in relation to its issue was the same as in the case of the issue
of the letter of credit of 9th April, 1969. The Boston Bank’s letter of credit was dated
15th May, 1969, and numbered S-11011. The beneficiary was again Patrick & Com-
pany. The requisition signed by Patrick & Company to procure the issue by the
plaintiff of its letter of credit contained a paragraph in the same form as paragraph
J above set out except that the number of the Boston Bank’s letter of credit was
S-11011. The two transactions to which I have referred, that is those by which firstly
the sum of $500,000 and secondly the sum of $1,500,000, were lent by the S.E.C.V.
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to Patrick & Company and then by Patrick & Company to First Leasing were
described in the books of Patrick & Company as “special deal number 1” and “special
deal number 2”, respectively.

I next turn to what was described both in the books of Patrick & Company and
of P.I.LALL. as “special deal number 3”. It was a transaction of a similar kind. A
variation of it is the transaction with which I am concerned in this case. Again the
S.E.C.V. was prepared to lend $1,500,000 and again First Leasing wished to borrow
that sum on the security of a letter of credit issued by the Boston Bank. Again Patrick
& Company acted as a principal, although the moneys went directly, but through
Patrick & Company, from the S.E.C.V. to First Leasing.

The letter of credit issued by the Boston Bank was dated 14th August, 1969,
and numbered S-11085. The beneficiary was Patrick & Company. The letter of credit
was expressed to be irrevocable and to be available by draft drawn upon the plaintiff
at sight for any sum or sums not exceeding in total $1,500,000. The letter of credit
was said to be for the account of First Leasing.

Under the words “Drafts must be accompanied by” appeared a number of state-
ments. It is unnecessary for me to set these out. They were the statements to be
obtained by Patrick & Company in the event that a drawing was to be made under
the letter of credit. There is some complexity about them because of the terms relating
to the date when the loan was to be repaid by Patrick & Company to the S.E.C.V. The
terms of the repayment by Patrick & Company to the S.E.C.V. matched the terms of
the repayment of the loan by Patrick & Company to First Leasing. These terms
appear in two letters each dated 15th August, 1969, one from Patrick & Company to

the S.E.C.V. and the other from Patrick & Company to First Leasing. It was provided

in these letters that withdrawal of funds might be made at three-monthly intervals
from 15th August, 1969, subject to sixty days’ notice being given and also subject
to the first withdrawal not being made prior to 15th November, 1970. There were
other terms concerning the interest rate which was to be payable depending on the
length of time the moneys in each case remained deposited. Although no mention of
it is made in the letters, the two letters of credit, that is to say that issued by the
plaintiff and that issued by the Boston Bank, were no longer available to be drawn
against after 15th August, 1973. I have referred to the terms of the two loans rather
than to the documents which were to accompany drafts in the event of a drawing
under the letter of credit issued by the Boston Bank because the words used in that
letter of credit are not entirely clear. There is a question as to whether they give effect
to the agreement which was made and to which I have referred. However, no question
of that kind gives rise to any problem in the present case.

In fact the two loans were left outstanding until 14th August, 1973. On that
date First Leasing repaid Patrick & Company the sum of $1,500,000 and Patrick
& Company repaid the S.E.C.V. the same sum. The plaintiff’s letter of credit, which
it had issued on 15th August, 1969, thus expired. I do not make any reference to
this letter of credit except to mention that it was issued upon a requisition similar
in form to that upon which the earlier letters of credit were issued by it. But for what
next ensued the letter of credit issued by the Boston Bank on 14th August, 1969,
would also have expired upon the repayment of the moneys due to Patrick & Com-
pany by First Leasing. It did not expire because, in the circumstances I now relate,
it was extended in time and varied in another respect.

In July, 1973, Mr. D. L. Webb was the sub-manager of the Corporate Services
Division of the plaintiff. In that month he had a telephone conversation with a Mr.
Peter Davie who was a director of P.I.A.L. Mr. Davie said to Mr. Webb, “I should
like to discuss with you at some time in the near future the arranging of an extension
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of the letter of credit supplied by the bank to the State Electricity Commission of
Victoria as security for a loan made by the Commission to Patrick and Company.”
Mr. Webb asked Mr. Davie to work out details of the proposal and let him know
when he was ready to discuss the matter. He said to Mr. Davie “I presume that other
than the period of the loan it will be similar to the earlier transaction.”

On 7th August, 1973, Mr. Webb received a further call from Mr. Davie. Mr.
Davie proposed an extension of the letter of credit for a further period of two years.
He said the credit would secure the loan by the S.E.C.V. to P.I.LA.L. and that P.1.A.L.
would be on-lending the $1,500,000 to First Leasing. Mr. Davie further said, “You
will receive as security a matching letter of credit from the First National Bank of
Boston. The credit will be in our favour (that is P.I.LA.L.) and not in favour of
Patrick and Company”. Mr. Webb said that he did not think there would be any
problem and that he would let Mr. Davie know the position. In a memorandum
prepared for the plaintiff’s Board, on 8th August, 1973, Mr. Webb referred to the
history of the matter. The memorandum tends to bear out Mr. Webb’s recollection
of the conversation which, in any event, is not challenged by Mr. Davie except that
Mr. Davie does not think that he used the expression “matching letter of credit”. This
expression is used in Mr. Webb’s memorandum. I do not think it important to resolve
this conflict in their evidence; in the end the documents must speak for themselves.

On 10th August, 1973, P.ILA.L. was informed by Mr. Webb that the extension
of the letter of credit had been approved. On 13th August, 1973, Mr. Webb was
informed by P.I.A.L. that the loan had been re-negotiated and was asked to arrange
for the issue of a letter of credit in favour of the S.E.C.V. Mr. Webb said that,
amongst other things, he said to the officer from P.I.LA.L. to whom he spoke, . ..
before the transaction can proceed we will need to obtain exchange control approval
from the Reserve Bank and we will have to sight the First National Bank of Boston’s
letter of credit”.

Notwithstanding the terms of the conversations between Mr. Webb and Mr.
Davie, the transaction was in reality a new transaction. As already mentioned the
moneys which had been lent in 1969 were repaid. The plaintiff issued a new letter of
credit. The only document connected with the new transaction which continued to
have force and effect was the Boston Bank’s letter of credit issued on 15th August,
1969, which was extended so that it would remain in force up to and including 15th
August, 1975. A further variation made to it was that the beneficiary became P.I.A.L.
and not Patrick & Company.

Pursuant to his conversations with Mr. Davie, Mr. Webb made arrangements for
the preparation of the requisition for the issue of the new letter of credit by the
plaintiff. The requisition was to be signed on behalf of P.I.A.L. which, as I have
indicated, by now had taken over this type of business from Patrick & Company. The
requisition was in the form earlier set out. The amount was $1,500,000 and the
requisition provided that drafts to be drawn under the letter of credit must be presented
for negotiation not later than 14th August, 1975, and must be accompanied by a
statement from the S.E.C.V. certifying that the draft amount represented the unpaid
principal amount of a fixed loan to 14th August, 1975, made by the S.E.C.V. to
P.ILA.L. and that payment of the loan had been demanded and not received. Para-
graph J was included. It did not refer to any letter of credit number but said, instead,
“Letter of Credit Nos. to be supplied”. The letter of credit referred to was, of course,
the letter of credit issued by the Boston Bank. It was apparently thought, at the time
that the requisition was prepared, that the Boston Bank would issue a new letter of
credit. As I have said it did not do so. The number of the letter of credit it had
issued on 14th August, 1969, was S-11085 and the requisition signed on behalf of
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P.ILA.L. on 14th August, 1973, ought therefore to be read as if the number S-11085
were included in paragraph J.

There is one other matter that I should mention in relation to the form of that
requisition. It is to be observed in relation to the form of requisition which I have
earlier set out that underneath the words “loan made to Patrick & Company, 2
Castlereagh Street, Sydney.” are words in brackets which have been struck out. The
words in brackets are “ ‘Merchandise’ or brief description of goods”. Neither in the
requisition signed on behalf of Patrick & Company on 15th August, 1969, nor in
that signed on behalf of P.I.LA.L. on 14th August, 1973, were those words crossed
out. The words are printed and are obviously intended for use when the form of
requisition is used to procure the issue of a letter of credit to provide payment for
goods which a customer is buying. It is to be noted that in paragraph C of the
requisition there is a reference to the goods being a continuing security by way of
pledge for payment of all moneys payable by the customer to the bank (the plaintiff).
It will be necessary for me to say more about paragraph C of the requisition and the
words “ ‘Merchandise’ or brief description of goods” appearing thereon. :

Pursuant to the requisition the plaintiff issued its letter of credit in favour of
the S.E.C.V. It was dated 16th August, 1973. It provided, in accordance with the
requisition that drafts drawn under the credit must be accompanied by a statement
of the S.E.C.V. certifying that the draft amount represented the unpaid principal
amount of the fixed loan to 14th August, 1975, made by the S.E.C.V. to P.I.A.L.
and that payment of the loan had been demanded and not received.

P.I.A.L. was unable to repay the moneys which it owed to the S.E.C.V. The
S.E.C.V. drew upon the plaintiff pursuant to the letter of credit and the plaintiff was
compelled to pay to it the sum of $1,500,000.

Before coming to deal with the questions posed in the opening paragraph of this
judgment there are two preliminary matters which I should mention. In the course of
dealing with one of them I shall dispose of a submission made by the plaintiff not
adverted to in the questions. By July 1973 it was well known to all parties that the
S.E.C.V. was lending money to P.ILA.L. and that P.ILA.L. was lending the same
moneys to First Leasing. It would appear that the source of the funds it was borrow-
ing was not originally known to First Leasing. It ascertained the information in a
roundabout fashion some time after 1969. By the time of the 1973 transaction it and
its associate, the Boston Bank, knew that, although they were dealing with P.L.A.L.
as a principal, the moneys were in reality coming to First Leasing from the S.E.C.V.
Counsel for the plaintiff submitted that in reality P.I.A.L. acted in the subject trans-
action only as a broker. If this were so the moneys in question would have been lent
directly by the S.E.C.V. to First Leasing. The consequence of this, so counsel sub-
mitted, was that the plaintiff was entitled to recover the moneys owed by First Leasing
to the S.E.C.V. from it on the basis that the plaintiff had discharged its indebtedness.
Notwithstanding the knowledge of the source of the funds which all parties had by
July, 1973, I am satisfied that P.I.LA.L. did not act in the transaction as a broker but
acted as a principal. Having considered the documents and the evidence of the
witnesses who were called I do not think that the transaction is open to any other
interpretation. The evidence left me with such a clear impression that P.LLA.L. was
a principal in all the transactions in question that I did not complicate my recital of
the facts of the matter by referring to this submission at an earlier stage. In that recital
I' have asserted that P.I.A.L., and Patrick & Company before it, were principals. That
is the finding which I make. Accordingly the submission made by the plaintiff upon
the basis that P.I.A.L., in the subject transaction, was acting as a broker is rejected.

The other preliminary matter to which I should refer is that it is not common
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in Australia to use letters of credit for the purposes for which the letters of credit to
which I have referred were used. A reading of a number of legal and banking text
books would lead me to think that it is not common for letters of credit to be used in
this way in the United Kingdom. I am not aware of the position in the United States
of America. It would appear that the idea of using letters of credit in this way
originated with a Mr. Reinehr who, at the relevant time, was a director of First
Leasing. Irrevocable letters of credit are commonly used in this country and, as I
understand the position, in the United Kingdom in connection with transactions
involving the sale and purchase of goods, particularly where those transactions in-
volve the goods being imported or exported. Plainly the plaintiff’s requisition form
for the issue of letters of credit contemplated that the credit would be used in
connection with such a transaction. So much can be seen from the use of the words
in paragraph C and the reference to *“ ‘Merchandise’ or brief description of goods”,
the words in small print in the early part of the document. Furthermore, side notes
to the document include the words, “F.O.B., C.LF., etc.” and, “Shipped, railed, etc.”.

The letter of credit in question was a document by which the plaintiff in effect
guaranteed the repayment of $1,500,000 to the S.E.C.V. by P.ILA.L. The letter of
credit issued by the Boston Bank, as varied, was one whereby the Boston Bank
guaranteed the repayment of $1,500,000 by First Leasing to P.I.A.L. I have referred
to letters of credit being thought to be, at least by Mr. Blacket, back-to-back letters
of credit, and by Mr. Webb to their being matching letters of credit. I think that each
thought that the plaintiff would issue a letter of credit in favour of the S.E.C.V.
conditioned upon default by Patrick & Company, and later P.I.LA.L., and would
receive from the Boston Bank a letter of credit conditioned upon default by First
Leasing, the plaintiff, and not Patrick & Company nor P.1.A.L., being the beneficiary
of such letter of credit. In transactions concerning the sale and purchase of goods the
expression “back-to-back letter of credit” has a well-settled meaning both in legal and
banking circles—see Paget’s Law of Banking, 7th Ed. p. 625; Chorley’s Law of Bank-
ing, 4th Ed. pp. 178-9; Gutteridge & Megrah, The Law of Bankers’ Commercial
Credits, 4th Ed. pp. 163-4. In the present context it has no such well-settled meaning.
It is, however, plain that the letters of credit in the present case were neither matching
nor back-to-back in the sense in which Mr. Blacket and Mr. Webb understood those
expressions: The reason for this was that the beneficiaries of the letters of credit
issued by the Boston Bank were either Patrick & Company or P.I.LA.L. and not the
plaintiff.

This was something perceived by at least one officer of the plaintiff at the time
of Mr. Blacket’s negotiations, and it is plain that paragraph J of the requisition was
inserted with the intention of overcoming, from the plaintiff’s point of view, any
problem that arose by reason of the beneficiary being Patrick & Company or P.ILA.L.
and not the plaintiff.

It must be pointed out, however, (Mr. Allen gave evidence of this) that it was
important to Patrick & Company, and later P.I.A.L., that it have security from First
Leasing for the loan which was being made to that company. The fact that the letters
of credit issued by the Boston Bank made Patrick & Company, and later P.I.A.L.,
the beneficiaries was not regarded as an oversight by those in the Patrick organisation.

It was an intended effect of the documents so that Patrick & Company and P.LLA.L.

would, in the event of default by First Leasing, have immediately the ability, subject
to the notice referred to therein, to draw upon the Boston Bank pursuant to the letters
of credit issued by it.

This problem has arisen because nobody really contemplated the possibility of
insolvency on the part of P.I.A.L. All was designed to take care of a situation which
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would arise if First Leasing, for some reason, defaulted. Nobody turned his mind to
the possibility of financial failure on the part of P.I.LA.L. I say that notwithstanding
that the plaintiff could not be called upon to pay any sum pursuant to any of its
letters of credit unless there were default by Patrick & Company or P.I.A.L. in their
obligations to the S.E.C.V. Although paragraph J itself only operates in that event,
it obliges P.I.LA.L. to lodge with the plaintiff a draft and accompanying documents in
terms of the Boston Bank’s letter of credit for an amount not less than that required
to meet the drawings under the plaintiff’s credit. Obviously what the parties had in
mind was a failure by First Leasing to pay P.ILA.L. and any failure by P.I.LA.L. to
meet its obligations to the S.E.C.V. arising only as a result of the failure of First
Leasing to pay its indebtedness to P.I.A.L. It would only be in that event that the
documents referred to in the Boston Bank’s letters of credit could or would come into
existence.

The fact is that First Leasing has made no default. It has not paid the moneys
due by it to P.I.LA.L. The reason why it has not paid is not because of any unwilling-
ness or inability on its part to meet its obligations. It has been ready and willing to
make payment of the amount which it owes since 14th August, 1975. These proceed-
ings were commenced on 7th August, 1975. On 13th August, 1975, the parties
entered into an arrangement designed to preserve the status quo until such time as
the matters in issue between them could be determined by the court. Included in their
agreement was an agreement that the time for the repayment of the loan should be
extended to 14th August, 1976, and that the Boston Bank’s letter of credit should be
similarly extended. First Leasing is ready now to pay $1,500,000 to P.ILA.L. Its
submission is that it should be permitted to do so. The joint submission of the Boston
Bank and First Leasing is that the occasion for a drawing under the Boston Bank’s
letter of credit will never arise because First Leasing will meet its obligations.

I now come to the first of the plaintiff’s principal submissions. In the plaintiff’s
submission P.I.A.L., First Leasing and the Boston Bank are contractually bound to
the plaintiff to act in concert to procure a drawing on the Boston Bank’s letter of
credit “so that P.I.LA.L.’s account with the plaintiff will be sufficient to cover the draw-
ing upon the plaintiff by the S.E.C.V.”. The words which I have quoted from counsel’s
submission involve a little more than at first meets the eye. In the events which have
happened no result is of any assistance to the plaintiff unless it can procure the pay-
ment of the indebtedness of First Leasing or the amount payable (if it be payable)
pursuant to the Boston Bank’s letter of credit to it, or into a P.I.A.L. account
maintained with it, which account is in debit to the extent of at least $1,500,000. I
am not at the moment dealing with alternative submissions made concerning the
plaintiff’s alleged entitlement to be paid the moneys to be repaid by First Leasing.
But so far as the letter of credit is concerned the plaintiff’s submission above referred
to goes so far as to assert that, not only is the plaintiff entitled to compel the three
defendants to bring about a situation pursuant to which P.I.A L. is entitled to draw
upon the letter of credit; additionally the proceeds when paid by the Boston Bank
must be paid to the plaintiff or into a P.I.A.L. account kept with it.

The obligation is said to arise ex contractu; no other basis for it is relied upon.
The contract is said to arise from the entirety of the facts and circumstances which
were in, or came into, existence in August, 1973 when the transaction was entered
into. Insofar as First Leasing and the Boston Bank are concerned reliance is placed
largely upon the conduct of First Leasing which it was said must have been known
to the Boston Bank and upon the knowledge of First Leasing that the funds being
advanced by P.ILA.L. to First Leasing came in turn from the S.E.C.V. which would
not lend them without the security of a letter of credit issued, not by the Boston Bank,
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but by a local bank.

There are obvious difficulties in the submission. Counsel for the plaintiff did
not shrink from facing them. Those difficulties, of course, arise by reason of the
apparent lack of any contractual relationship between the plaintiff and the defendants
other than P.I.A.L. There is a clear contractual relationship established between the
plaintiff and P.ILA.L. itself. The contract between them certainly consists of the
requisition signed on behalf of P.I.A.L. in order to procure the issue of the plaintiff’s
letter of credit and the letter of credit itself. Counsel for P.I.A.L. submitted that those
documents comprised the entirety of the contract between the plaintiff and P.I.A.L.

Part of the requisition was paragraph J, the form of which (it comes from an
earlier requisition) I have set out. By that clause P.I.A.L. promised the plaintiff that
in the event of default by P.I.A.L. it would draw upon the Boston Bank by lodging
with the plaintiff, as agent for that Bank, a draft “and accompanying documents in
terms of” the Boston Bank’s letter of credit. Effectively the document which must
accompany the draft is a statement by P.I.A.L. that the sum of $1,500,000 owing by
First Leasing to P.LA.L. was not paid when due and has not since been repaid to
or collected by P.I.A.L. Because of the extension of the period of the loan, the amount
is not due by First Leasing until 14th August next. As I have previously said First
Leasing is and, at all material times has been, ready and willing to repay what is
owing. It has not repaid its indebtedness only because of its willingness to assist the
Court in the resolution of the dispute by agreeing to the interlocutory arrangements
which were made. Accordingly, any statement signed by P.I.A.L. to the effect of that
required before a drawing pursuant to the Boston Bank’s letter of credit could be
made would be false. Nevertheless P.I.A.L. has bound itself in paragraph J of the
requisition to make that statement in the events which have happened, that is default
by P.ILA.L. in its obligation to repay the moneys on the due date to the S.E.C.V. If
it were to make the statement contemplated by paragraph J, the Boston Bank could,
unless it is bound contractually to accept it, refuse to give effect to it and seek the
Court’s assistance to enable it to do so. Unless the Boston Bank is contractually
bound to accept such a statement (and that is the critical question) the most the
plaintiff will have will be an action for damages against P.I.LA.L. for breach of con-
tract constituted by its inability to provide the documents referred to in paragraph J
of the requisition. That will not assist the plaintiff; for such damages as it is entitled
to recover, it will rank only as an unsecured creditor in the winding-up of P.I.A.L. It is
agreed that it has that right in any event; for that purpose it is enough for it to rely
upon the indemnity given to it by paragraph G of the requisition.

I come then to the question of whether there is the contractual relationship
between the plaintiff and the defendants First Leasing and the Boston Bank for which
the plaintiff contends. Evidence was given by executives of First Leasing including
a Mr. Robert Whitham. I accept his evidence. To the extent that it deals with matters
not dealt with by other witnesses or is in conflict with their evidence I prefer it. But
that finding will not take the plaintiff very far.

An analysis of the detail of the plaintiff’s submissions reveal that their basis is
the reference in the discussions which took place between the representatives of First
Leasing and P.I.A.L. on the one hand, and those of P.I.A.L. and the plaintiff on the
other, to the two letters of credit being “back-to-back”. What the plaintiff very under-
standably seeks to do is to make that the most significant feature of what might be
termed very generally the overall arrangement made by all the participants. But to
do what the plaintiff asks involves, if not leaving out of account, at least substantially
playing down the importance of, the plain terms of the documents in the case—the
two letters of credit and the requisition which procured the issue of that given by the
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plaintiff to the S.E.C.V.

I have already mentioned the fact that that the use of letters of credit in this
field of commercial activity is rare. The term back-to-back letter of credit has no well-
known connotation in this area as it has in that concerned with the sale and purchase
of goods. The Courts, when dealing with a problem concerning any commercial
transaction, will always pay great attention to the documents in the case particularly
when they form either the whole or part of a contractual arrangement. Rarely will
the effect which they would otherwise have be overborne by verbal discussions or what
are said to be common understandings which pre-date them. From the plaintiff’s point
of view all would have been well if it had insisted upon the issue by the Boston Bank
of a letter of credit of which the plaintiff was the beneficiary and in respect of which
a drawing could be made if P.I.A.L. did not repay, upon the due date thereof, its
indebtedness to the S.E.C.V. Instead, not overlooking the provisions of paragraph
J of the requisition, the plaintiff accepted as sufficient for its purposes a letter of
credit of which P.I.A.L. was the beneficiary which could only be drawn upon by
P.I.A.L. if First Leasing defaulted in its obligations to P.I.LA.L. I say that notwith-
standing the fact that the operation of paragraph J is conditioned upon default, not by
First Leasing, but by P.I.LA.L. To be added to what I have so far said is the fact that
P.ILA.L. had a real reason, itself, for wanting as security for the advance it was
making to First Leasing a letter of credit in its favour. Otherwise its loan of
$1,500,000 was totally unsecured.

Notwithstanding such knowledge of the overall arrangement and the source of
the funds being borrowed by First Leasing which can be imputed to First Leasing and
the Boston Bank, it is impossible, in my opinion, to find expressly or by implication any
promise made either by First Leasing or the Boston Bank other than a promise by
First Leasing to repay to P.I.A.L. the moneys which it had borrowed upon the due
date for their repayment, and a promise by the Boston Bank to make good any
default by First Leasing in that obligation.

In the development of this argument counsel for the plaintiff said that when the
moneys in question left the S.E.C.V. they flowed through a channel which the parties
knew and expected they would follow. This channel led them from the S.E.C.V. into
the account kept by P.I.A.L. with the plaintiff (which issued its letter of credit to
procure that situation) and from that account to First Leasing. Counsel submitted
that it was the intention of all that when the time for repayment by First Leasing
came the moneys should take the same route back. If this occurred the plaintiff, having
paid out the S.E.C.V. pursuant to its obligation to do so under the letter of credit
issued by it, would be reimbursed, which, so it was said, was, in the events which had
happened, the common contractual intention of all. In counsel’s language, the three
defendants ought not to be allowed “to walk away” or “wash their hands” of the
problem and leave the plaintiff, which came into the transaction only because a
local letter of credit was required, lamenting as an unsecured creditor. Reliance was
placed upon the dictum of Cockburn, C.J. in Stirling v. Maitland, 5 B. & S. 840; 122
E.R. 1043. At p. 857 (E.R. 1047) his Lordship said:

“I look on the law to be that, if a party enters into an arrangement which can
only take effect by the continuance of a certain existing state of circumstances,
there is an implied engagement on his part that he shall do nothing of his own
motion to put an end to that state of circumstances, under which alone the
arrangement can be operative.”

The words which I have emphasised are those relied upon by counsel. They were
applied by Lord Atkin in Southern Foundries Limited v. Shirlaw (1940) A.C. 701
atp.717.
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This way of putting the plaintiff’s case (what I might term the channel argument)
is different from that with which I have already dealt. It does not necessarily involve
a drawing upon the Boston Bank’s letter of credit. Accordingly no question of the
need for there to be a statement by P.I.A.L. that First Leasing has not repaid on the
due date arises. What is involved is an obligation on the part of First Leasing owed
to the plaintiff to repay its indebtedness into an account maintained by P.I.A.L. with
the plaintiff, and an obligation on the part of P.I.LA.L., again owed to the plaintiff,
to accept such a payment as a discharge of the obligation owed to it by First Leasing.

In giving consideration to the submission I am prepared to take into account, not
only the documents to which [ have referred, but the whole course of dealing between
the parties. I do this not overlooking a submission made by counsel for P.I.A.L. that,
in the circumstances of the case, it was impermissible to have regard to any material
other than the requisition for the issue of the plaintiff’s letter of credit and the letter
of credit itself. It is not enough, of course, that it may seem fair and reasonable that
the course contended for by the plaintiff should be taken. The obligations relied upon
are said to be contractual. They must appear as part of a contract to which the
plaintiff, P.ILA.L. and, at least, First Leasing are parties. That contract may itself be
implied, or terms forming part of such a contract, part of which is express, may be
implied. My difficulty in accepting the proposition advanced by the plaintiff lies in my
inability to perceive any contractual relationship whatever between the plaintiff and
First Leasing. Unless there be such a relationship there is no basis for the implication,
as an incident of that relationship, of a term of the kind referred to by Cockburn,
C.J. and Lord Atkin in the cases above cited. There are questions as to the extent
and operation of the doctrine enunciated by Cockburn, C.J. To some of those I
referred in Rio Pioneer Gravel Co. Pty. Limited v. Marley Australia Holdings
Limited, 23rd December, 1975, unreported. But I do not come to those questions in
this case because the underlying basis which must exist before they arise, namely a
contractual relationship between the plaintiff and First Leasing, is absent. As
previously said the basis for saying that there was such a relationship is in essence the
reference in the discussions to the letters of credit being “back-to-back™ and the
knowledge which First Leasing had of the source of the funds which it was borrow-
ing. I do not wish to add to what I have earlier said about those circumstances being
insufficient to give rise to a contractual relationship between the plaintiff and First
Leasing.

For the above reasons the submissions made on behalf of the plaintiff are rejected.
Although the first of the questions posed at the outset of this judgment should be
answered in the affirmative, questions (b) and (c) should both be answered in the
negative. No other submission made on the plaintiff’s behalf sought to implicate the
defendants First Leasing and the Boston Bank. The proceedings brought against those
defendants and against the defendant, the S.E.C.V., which submitted to such
judgment or order as the Court saw fit to make, should therefore be dismissed.

I turn to deal with further submissions made by counsel for the plaintiff which
are directed against P.I.LA.L. alone, but which, if accepted, would have the effect of
entitling the plaintiff to have the moneys owing by First Leasing to P.ILA.L.
channelled into P.I.LA.L.’s account with it. Those submissions relate to the matters
referred to in question (d).

It was submitted that the plaintiff, in the circumstances which had arisen, had a
proprietary interest and claim upon the debt owed by First Leasing to P.I.LA.L. The
starting point for the submission was that the transaction was proposed by P.I.A.L.
to the plaintiff on the basis that a particular sum of money or fund was to be borrowed
by P.ILA.L. from the S.E.C.V. and, in turn, lent by P.I.A.L. to First Leasing. Thus
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a fund was identified. That fund, so it was submitted, still exists, not in identifiable
cash, but in the form of the moneys which First Leasing is ready and willing to repay
to P.I.LA.L. Counsel for the plaintiff submitted that the plaintiff has an equitable
interest in that fund: —
(a) by reason of the law relating to subrogation; '
(b) by reason of the existence of a trust pursuant to which the moneys, when
paid to P.ILA.L., will be held on trust by it for the plaintiff; or
(c) by reason of the existence of an equitable assignment of the debt from
P.I.A.L. to the plaintiff by way of charge.

Reliance was placed upon the decision of the House of Lords in Duncan Fox &
Co. v. North and South Wales Bank (1880) L.R. 6 A.C. 1. That case is authority for
the proposition that an indorser of a bill of exchange, by reason of the fact that he is
a surety for its payment to the holder, is entitled, in the event that he is called upon to
pay the bill, to the benefit of any securities to cover the amount paid deposited with
the holder by the acceptor. He is entitled to those securities whether he knew or did
not know of the deposit. The indorser’s right in this respect in no way depends upon
contract but is the result of the equity of indemnification attendant on the suretyship.
In the course of his speech Lord Selborne, L.C. referred, at p. 11, to three classes of
case which he said it was important to distinguish when the principles and authorities
applicable to the question in issue were being examined. The third class, into which
the case under consideration fell was, in his Lordship’s words, “those in which, with-
out any such contract of suretyship, there is a primary and a secondary liability of two
persons for one and the same debt, the debt being, as between the two, that of one of
those persons only, and not equally of both, so that the other, if he should be compelled
to pay it, would be entitled to reimbursement from the person by whom (as between
the two) it ought to have been paid”. At p. 13, after having referred to the principles
which were applied in equity in relation to contracts of suretyship, his Lordship said
that it appeared to him that these principles of equity were not less applicable to cases
of the third class, “cases in which there is, strictly speaking, no contract of suretyship,
but in which there is a primary and secondary liability of two persons for one and
the same debt, by virtue of which, if it is paid by the person who is not primarily
responsible, he has a right to reimbursement or indemnity from the other”. His Lord-
ship added that to this third class of cases the rights of an indorser against an acceptor
of a bill of exchange might most properly be referred. Lord Blackburn, at p. 19, said
that he thought that although the indorser of a bill was not exactly a surety for the
acceptor, or a co-surety with those who are sureties for the acceptor, yet he stood in
a position sufficiently analogous to that of a surety to bring him within the principles
referred to by Lord Selborne. The opinion of Lord Watson was the same.

I have given this case, which was strongly relied upon by the plaintiff, close
consideration. In doing so I have paid attention to the general principles of equity
upon which it is based and I have examined the origin and development of these. I
do not consider it necessary to engage in an elaborate citation of passages from
authorities and texts. The general principle is stated in Sheldon on Subrogation,
published in 1882 in Boston, as follows (p. 10):

“General Doctrine of Subrogation.—In short, the doctrine of subrogation is
that when one has been compelled to pay a debt which ought to have been paid
by another, he is entitled to a cession of all the remedies which the creditor
possessed against that other. To the creditor they may have been both equally
liable; but if, as between themselves, there is a superior obligation resting upon
one to pay the debt, the other, after paying it, may use the creditor’s securities
to obtain reimbursement. The doctrine does not depend upon privity; nor is it
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confined to cases of suretyship. It is a mode which equity adopts, to compel
the ultimate discharge of a debt by him who in equity and good conscience
ought to pay it, and to relieve him whom none but the creditor could ask to
pay. Although, as between debtor and creditor, the debt may be extinguished,
yet, as between the person who has paid the debt and the other parties, the debt
is kept alive, so far as may be necessary to preserve the securities. When the
money due upon a debt is paid, this will operate as a discharge of the indebted-
ness, or in the nature of an assignment of it, subrogating him who pays it to
the place of the creditor, as may best serve the purposes of justice and the just
intent of the parties.”

I refer also to Ashburner, Principles of Equity, 2nd Ed. p. 243, Hanbury’s Modern

Equity, 9th Ed. p. 429 and Equity—Doctrines and Remedies, Meagher, Gummow

and Lehane, paras. 901 et seq.

Having considered the principles so enunciated, I am at a loss to understand
how they can be of assistance to the plaintiff. I recognise that it was intended that the
two letters of credit should be, as I have earlier mentioned, back-to-back, that the
plaintiff would not have been a party to the transaction if it had not been for the
insistence of the S.E.C.V. that it be provided with a letter of credit issued by a local
bank and that there are, because of the facts that I have mentioned, reasons why the
plaintiff here may be said to be in a position analogous to that of a surety and thus
entitled to call in its aid principles such as were successfully relied upon by the in-
dorser of the bills of exchange in Duncan Fox.

But this is not a case where there is any available security. In some circumstances
the letter of credit issued by the Boston Bank might have been regarded as a security
but, for reasons already given, there will be no drawing under that letter of credit and
no payment, therefore, by the Boston Bank. All that will happen is that First Leasing
will discharge in the ordinary way the obligation which it has to P.I.A.L.

Of course it is correct to say, as I have already indicated, that here there is, in the
words of Lord Selborne, L.C. in Duncan Fox, “a primary and a secondary liability
of two persons (P.I.A.L. and the plaintiff) for one and the same debt, the debt being,
as between the two, that of one of those persons only . . . so that the other, if he should
be compelled to pay it, would be entitled to reimbursement from the person by whom
(as between the two) it ought to have been paid”. There is no question that, as
between the plaintiff and P.I.A.L., it is P.I.LA.L. which ought to pay. It is not in
contest that that is so. But unless there can be identified a security to the benefit of
which the plaintiff can be said to be entitled, the plaintiff is no further forward; it has
a right, but only as an unsecured creditor. I should add that when one contemplates a
security in this situation one would, in the normal situation, expect it to be a security
held by the creditor, namely, the S.E.C.V. It held no security other than the plaintiff’s
letter of credit pursuant to which it was paid out. Accordingly, tthe plaintiff’'s sub-
mission based on Duncan Fox is rejected.

Counsel for the plaintiff relied additionally upon the decision of Wynn-Parry, J.
in In re Miller, Gibb & Co. Limited (1957) 1 W.L.R. 703. His Lordship based his
decision upon the well-known case of Castellain v. Preston (1883) L.R. 11 Q.B.D.
380 from which he cited extensively. Castellain v. Preston is authority for the
proposition that, as between an underwriter and an insured, the underwriter, having
paid out the insured, is entitled to the advantage of all his rights, legal or equitable,
in relation to the subject matter of the insurance. It is thus an application of the
doctrine of subrogation. Miller, Gibb, however, goes a step further.

Although its facts are complex it is important that I indicate generally what
they were. In 1951 the Exports Credits Guarantee Department of the Board of Trade
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issued a shipments policy of indemnity to a company which carried on the business of
exporters. Under the terms of the policy the department guaranteed to pay to the
exporter ninety per cent of the amount of any loss sustained in respect of goods sold
and shipped from the United Kingdom to any buyer in the countries specified in the
schedule thereto, which included Brazil, by reason of the operation of a law which,
in circumstances outside the control of the exporter or of the buyer, prevented the
transfer of payments from the buyer’s country to the United Kingdom. The policy
further provided that any sum recovered by the exporter or the department after the
date at which the loss was ascertained should be divided between the department
and the exporter in the proportions of ninety and ten. in 1952 the company exported
machinery to Brazil. The buyer made payment into a bank in Brazil but the transfer
of this payment from Brazil to the United Kingdom was prevented by Brazilian
currency exchange regulations. In 1953 the company made a claim against the
department for ninety per cent of its loss which the department paid. The company
was wound up in December, 1954. In January, 1956, the company’s bankers received
on its account the full purchase price in sterling from Brazil and the Board of Trade
claimed ninety per cent thereof from the company. Wynn-Parry, J. held, upon the
authority of Castellain v. Preston (supra), that it was entitled to be paid the sum
claimed. At p. 710 his Lordship said that it followed necessarily to his mind that as
a result of the payment made by the department to the company in 1953 the depart-
ment, “by reason of the nature of the contract and not as a result of any extreme
term in it, became subrogated to all the rights of the company”. He added “There-
fore, if (which did not happen) the sterling sum in question had been received by
the company, the company would thereupon have become trustees thereof for the
department”.

The situation in Miller, Gibb was one of double payment. The moneys to be
received by the company were impressed with a trust in favour of the Board of Trade
because the company had already received payment from the Board. Because of the
finding that there was a trust there is, as I have said, more to the decision than an
application of the principles of subrogation. But the case, in my opinion, is distinguish-
able from the present. Here no question of any double payment is involved. The
plaintiff, being in a position analogous to that of a surety, has discharged an in-
debtedness that is properly that of P.ILA.L. It is entitled to look to P.I.A.L. for
payment. But it is not, in the absence of some contractual provision, entitled to have
P.I.LA.L. treated as a trustee of moneys it will receive in repayment of an indebted-
ness owed to P.I.A.L. in respect of an entirely separate, although commercially
related transaction. As I have already said the plaintiff as a surety, or as a person
in a position analogous thereto, is plainly entitled to payment by P.I.A.L. What I am
unable to do is to take the further step, which is involved in the plaintiff’s submission,
and treat the moneys to come to P.I.LA.L. from First Leasing, as impressed with a
trust, in the plaintiff’s favour. Accordingly the plaintiff’s submission based on Miller,
Gibb is rejected.

Counsel for the plaintiff then relied upon cl. C of the requisition. That clause,
as I have said, was not appropriate for the present transaction because it assumes
that the letter of credit will be issued in connection with a sale of goods transaction.
In such a case the plaintiff’s customer effects payment of the price to be paid by him
for the goods by procuring the issue by the plaintiff of a letter of credit in favour of
the seller which is drawn upon by him. Normally the drawing will not be given effect
to unless the seller hands over to the plaintiff or its agent the documents, including
documents of title, which are specified both in the requisition and letter of credit. In
such a situation the opening words of the clause namely, “the Bank shall hold the
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Igohhrf ggplifxve above mentioned documents and goods as a continuing security by way of pledge

South Wales ...” have a clear field of operation. Counsel for the plaintiff submitted that T should
Cogwg?oﬁaw not regard the clause, despite the inappropriateness of its language for present
Commercial purposes, as having no effect in the present case, He submitted that the word “goods”
List should be read as “loan” and that the word “pledge” should be read as “charge”. The

No. 11 loan to which he referred was the loan by P.ILA.L. to First Leasing. It is to be
Reasoms for observed that the only loan referred to in the requisition is that mentioned in the
Judgement early part of it as “the unpaid principal amount of loan made to P.I.A.L.”. That is not
Iﬂs Honour the loan to which counsel for the plaintiff refers. It is further to be noted that in the
Sheppard requisition in question, that is the requisition dated 14th August, 1973, the words in

brackets underneath the loan to which I have referred as being in the requisition are
not crossed out. Those words are “ ‘Merchandise’ or brief description of goods”.
Obviously the words in clause C, “the above mentioned documents and goods”, were
intended in a sale of goods transaction to refer to the goods described above the words
in small print to which I have just referred. Consequently one cannot read clause C at
all literally if one is to give effect to the submission made by counsel for the plaintiff.
Such charge as the plaintiff has pursuant to clause C, if there be one at all, is, if the
words of the requisition are read literally, a charge over the unpaid principal amount
of the loan made by the S.E.C.V. to P.LA.L. Reading the words literally will not
therefore assist the plaintiff. Much more has to be done than merely changing the
word “goods” into the word “loan” and the word “pledge” into the word ‘“charge”.
Notwithstanding the fact that one will always endeavour, in construing a commercial
document, to give it full force and effect, it becomes impossible in my opinion to do
what the plaintiff asks the Court to do here without rewriting a printed clause in the
plaintiff’s own document. To the extent that the clause does not do for the plaintiff
what it wishes it to do, one can only say that the problem is caused by the plaintiff
selecting, for the purposes of the issue by it of its letter of credit, a printed form which
was quite inappropriate for the purpose for which it was intended. The plaintiff’s
argument based upon clause C is therefore rejected.

Finally it was submitted that clause J of the requisition was effective to confer
upon the plaintiff a proprietary interest in the moneys to be repaid by First Leasing to
P.I.LA.L. because the words of the clause constituted an equitable assignment of that
indebtedness to the plaintiff by way of charge. Reliance was placed upon a long line
of cases of which re Warren (1938) 1 Ch. 725 and In re Kent and Sussex Sawmills
(1947) 1 Ch. 177 are examples. It is to be noted that in each of those cases the
Judges construed the words in the documents which were submitted to constitute
charges with a degree of strictness. I regret to say that I am unable to construe the
words of clause J, notwithstanding that the condition of the operation of the clause is
the default of P.I.LA.L., as a charge or an equitable assignment of anything. Certainly
it does not operate to create an equitable charge over, or an equitable assignment of,
the moneys to be repaid to P.I.A.L. by First Leasing. ’

The plaintiff’s submission that it hada proprietary interest in the moneys to be
repaid by First Leasing to P.I.A.L. is therefore rejected. It follows that question (d)
posed in the early part of this judgment should be answered in the negative.

One further submission remains to be dealt with. It is based upon the rule in ex
parte James; re Condon (1874) L.R. 9 Ch. 609. In that case James, L.J. said at
p. 614:

“I am of opinion that a trustee in bankruptcy is an officer of the Court. He has
inquisitorial powers given him by the Court, and the Court regards him as its
officer, and he is to hold money in his hands upon trust for its equitable dis-
tribution among the creditors. The Court, then, finding that he has in his hands
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money which in equity belongs to some one else, ought to set an example to
the world by paying it to the person really entitled to it. In my opinion the
Court of Bankruptcy ought to be as honest as other people”.

Of the rule Williams, J. in Downs Distributing Co. Pty. Limited v. Associated
Blue Star Stores Pty. Limited, 76 C.L.R. 463 at p. 482, said that it had been invoked
in many subsequent cases “on some occasions with, but more often without, success”.
Williams, J. referred to In re Thellusson (1919) 2 K.B. 735 where at p. 764, Atkin,
L.J. (as he then was) said: “it can make no difference whether the trustee himself has
acquired the property by unworthy means, or whether there is vested in him by opera-
tion of law property which has been acquired by the debtor by unworthy means. If it
would be dishonourable of the debtor to use the money to pay his creditors, it is
equally dishonourable for the officer of the Court, knowing the full facts, to use the
money to pay his creditors”.

After citing that passage Williams, J. continued:

“But the cases as a whole appear to show that it is only in exceptional cases
that the rule would be applied where the officer or his predecessor in office
has not been personally concerned in the transaction. In re Thellusson, (1919)
2 K.B. 735 is an exceptional case. There a creditor who had agreed to lend
the debtor money to pay a pressing debt paid the money into the bank account
of the debtor in ignorance of the fact that a receiving order had been made
against him. Out of the money paid in, the bank recouped itself for the amount
of an overdraft leaving a balance in the account. The balance vested in the
Official Receiver by operation of law. The money was paid into a bank
account over which the Official Receiver had control, so that the payment
was very much akin to a payment to him personally. In Re Gozzett (1936)
1 All ER. at 88, Lord Wright M.R. said that the payment was very
analogous to a payment under mistake of fact and it was not therefore a
matter of astonishment that the Court held that the rule should apply. In his
judgment in In re Wigzell (1921) 2 K.B. at pp. 868, 869, Younger, L.J. set
out the exceptional circumstances that existed in In re Thellusson (supra). He
referred to the essential difference between applying the rule to ‘a transaction
initiated by the bankrupt himself, not presumably in every case a person of the
highest commercial morality, and a transaction initiated either by the trustee
or the Court’. ((1921) 2 K.B. at 869). He pointed out that in the case of
transactions initiated by the bankrupt himself ‘it is not obvious that a creditor
with whom that transaction has been carried out and is complete, even one
who in relation to it may have been tricked by the bankrupt, has any equity
at all as against the other creditors of the same bankrupt, who may all have
been equally tricked, merely because in his case the proceeds of the transaction
can be traced amongst the bankrupt’s assets, and in the other cases they cannot’
((1921) 2 K.B. at pp. 869, 870).

The trickery alleged in the present case is that the defendant was induced to
give credit by the fraudulent representation of the agent of the plaintiff that
there would be no difficulty whatsoever in paying for the goods, whereas the
agent well knew that the plaintiff was insolvent and would be unable to pay
for the goods. This is an allegation of fraud, and fraud should be strictly
pleaded and proved. Fraud was not raised before Roper, C.J. in Eq., and it
Is apparent that on such an issue further evidence might have been tendered.
But it is unnecessary to pursue the matter because the trickery, if any, was the
trickery of the plaintiff whilst it was a going concern, and it was not trickery
in which the liquidator was in any sense involved. It may be that some of the
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goods sold and delivered by the defendant to the plaintiff or their proceeds
of sale could be traced into the possession of the liquidator, but the mere fact
that the assets available for the unsecured creditors are thereby increased
would not give the defendant any equity to be paid in full. A person who sells
his goods on credit without security has only himself to thank if he finds him-
self an unsecured creditor on the bankruptcy of his debtor: Re Gozzett
(supra). If as in the present case he takes a security too late he cannot
complain of any hardship caused by the operation of the bankruptcy law: In
re Hall, (1907) 1 K.B. 875; In re Wigzell (supra).”

Having given consideration to what was said by Williams, J. I have reached the
conclusion that this is not a case where I should invoke, in the plaintiff’s favour, the
rule in ex parte James. I think it has a very limited operation and will usually only
apply where the liquidator or trustee in bankruptcy as an officer of the Court has been
guilty of some dishonourable or discreditable conduct. It will, as In re Thellusson
shows, have some operation in other cases but these will be rare and certainly, before
the rule can be successfully invoked by a creditor, there must be trickery of some kind.
Here there is no trickery on the part of anyone. Certainly from the plaintiff’s point
of view the situation is an unfortunate one. Naturally one feels sympathy for it
particularly when one bears in mind the circumstances in which it came to enter into
the transaction. Nevertheless it charged a commission for its services and, although
the amount of the letter of credit issued by it was substantial, the fee it charged would
not appear to have been minimal. I do not think that one can say more than that the
sympathy one feels for it is the sympathy one feels always for a person who un-
expectedly finds himself in the position of an unsecured creditor in the winding up
of a company, the failure of which, at the time that the transaction in question was
entered into, could not reasonably have been foreseen.

In the result I am of the opinion that the plaintiff has failed in respect of all the
submissions which it has made. The defendants are entitled to judgment and to costs.
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ORDER GIVING CONDITIONAL LEAVE TO APPEAL TO HER MAJESTY IN

COUNCIL
THE COURT ORDERS:—

1. That leave to appeal to Her Majesty in Council from the judgment of this
Court be and the same is hereby granted to THE COMMERCIAL BANKING
COMPANY OF SYDNEY LIMITED hereinafter called the Appellant UPON
CONDITION that the Appellant do within three months from the date hereof, give
security to the satisfaction of the Prothonotary in the amount of One thousand dollars
($1,000) for the due prosecution of the said appeal and the payment of such costs as
may become payable to the Respondents in the event of the Appellant not obtaining
an order granting him final leave to appeal from the said judgment or of the appeal
being dismissed for nonprosecution or of Her Majesty in Council ordering the
Appellant to pay the Respondents costs of the said appeal, as the case may be, AND
UPON FURTHER CONDITION the Appellant do within fourteen (14) days from
the date hereof deposit with the Prothonotary the sum of Fifty dollars ($50) as
security for and towards the costs of the preparation of the transcript record for the
purposes of the said appeal AND UPON FURTHER CONDITION that the
Appellant do within three months of the date hereof take out and proceed upon all
such appointments and take all such other steps as may be necessary for the purpose
of settling the index to the said transcript record and enabling the Prothonotary to
certify that the said index has been settled and that the conditions hereinbefore re-
ferred to have been duly performed AND UPON FURTHER CONDITION finally
that the Appellant do obtain a final order of this Court granting it leave to appeal as
aforesaid.

2. That the costs of all parties of this application and of the preparation of the
said transcript record and of all other proceedings hereunder and of the said final
order do follow the decision of Her Majesty’s Privy Council with respect to the costs
of the said appeal or do abide the result of the said appeal in case the same shall
stand or be dismissed for non prosecution or be deemed so to be subject however
to any orders that may be made by this Court up to and including the said final order
or under any of the rules next hereinafter mentioned that is to say Rules 16, 17, 20
and 21 of the rules of the 2nd day of April One thousand nine hundred and nine
regulating appeals from this Court to Her Majesty in Council.

3. That the costs incurred in New South Wales payable under the terms here-
of were under any order of Her Majesty’s Privy Council by any party to this appeal
be taxed and paid to the party to whom the same shall be payable.

4. That so much of the said costs as become payable by the Appellant under this
order or any subsequent order of the Court or any order made by Her Majesty in
Council in relation to the said appeal may be paid out of any moneys paid into Court
as such security as aforesaid so far as the same shall extend AND that after such
payment out (if any) the balance (if any) of the said moneys be paid out of Court
to the Appellant.

5. That each party is to be at liberty to restore this matter to the list upon giving
two days notice thereof to each of the other parties for obtaining any necessary
rectification of this order.

ORDERED: 27th August, 1976

ENTERED: 12th September, 1977
(Sgd.) G. Whalan (L.S.)
Registrar
Court of Appeal.
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No.l3
ORDER GIVING FINAL LEAVE TO APPEAL TO HER MAJESTY IN COUNCIL
THE COURT ORDERS that:—

1. That final leave to appeal to Her Majesty in council from so much of the
judgment of this Court given by the Honourable Ian Fitzhardinge Sheppard on 13th
August 1976 as provided for judgment for the respondents Patrick Intermarine
Acceptances Limited and Gavin Hosking and as ordered the Plaintiff to pay those
defendants’ costs be granted to The Commercial Banking Company of Sydney Limited.

2. That upon payment by the Commercial Banking Company of Sydney Limited
of the costs of preparation of a transcript record and dispatch thereof to England the
sum of Fifty dollars deposited in Court by The Commercial Banking Company of
Sydney Limited as security for and towards the costs thereof be paid out of Court to
The Commercial Banking Company of Sydney Limited.

ORDERED: 15th August, 1977
ENTERED: 3rd November, 1977

Registrar.
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