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To: Lau Yiu Long and Benjamin I.au Kam Ching both of No. 33, Wing
Lok Street, Ground Floor, Victoria in the Colony of Hong Kong.

We command you that within eight days after the service of this writ on
you, inclusive of the day of service, you do cause an appearance to be entered
for you in an action at the suit of Pao On, Ho Mei Chun and Pao Lap Chung
all of No. 238, Sha Tsui Road, Third Floor, Tsuen Wan, New Territories in
the Colony of Hong Kong, and take notice that in default of your so doing,
the plaintiff may proceed therein, and judgment may be given in your absence.

Witness The Honourable Sir Geoffrey Briggs Chief Justice of Our said
Court, this 10th-day of May- 1974

st June 1974,
2%th Nov: 1974.
14th July 1975.
J. R. OLIVER L S
Registrar, ¢

Note:—This writ may not be served more than twelve calendar months after
the above date unless renewed by order of the Court.

Directions for Entering Appearance

The Defendant may enter an appearance in person or by a Solicitor
either (1) by handing in the appropriate forms, duly completed, at the Registry
of the Supreme Court in Victoria, Hong Kong, or (2) by sending them to the
Registry by post.

Note:—If the Defendant enters an appearance, then, unless a summons for
judgment is served on him in the meantime, he must also serve a
defence on the solicitor for the Plaintiff within 14 days after the last
day of the time limited for entering an appearance, otherwise judg-
ment may be entered against him without notice.

STATEMENT OF CLAIM

1. The 1st and 2nd Defendants were at all material times directors-ef
Fu Chip Investment Company (hereinafter referred to as “Fu Chip”).

2. In consideration of the 1st, 2nd and aintiffs agreeing at the
1st and 2nd Defendants’ request to se u Chip under an agreement dated
27th February 1973 (herein €lerred to as “the said agreement”) made
between the Plainti en Wan Shing On Estate Company Limited (here-
0 as “the Company”) and Fu Chip all of the Plaintiffs’ shares
ompany for the consideration of $10,500,000.00 by the allotment of

e 10 =



10

20

4,200,000 ordinary shares of $1.00 each in Fu Chip and that the marjet
price for each said Fu Chip share was deemed to be $2.50 under the Aaid
agreement, the 1st and 2nd Defendants |

follow-
,520,600
should be

(i) agreed and guaranteed that the closing market value on t
ing marketing date immediately after 30th April 1974 for
shares in Fu Chip (being 60% of the said 4,200,000 share
$2.50 per share that is a total value of $6,300,000.00.

(ii) agreed to indemnify the Plaintiffs and keep them indemnified against
any damages, losses and other expenses which the Plajtiffs may sustain
or incur in the event of the closing market price foy shares in Fu Chip
according to the Far East Exchange Limited falling short of $2.50 per
share on the following marketing date immedidtely after 30th April
1974.

The said agreement is evidenced by a document dated 4th May 1973 signed
by the 1st and 2nd Defendants to which the Plaintiffs will refer at trial for
its full terms and effect.

3. The marketing date immediately
was 1st May 1974. The closing market
to the Far East Exchange Limited on
and thus fell short of $2.50 per share

llowing after 30th April 1974
ice for shares in Fu Chip according

4. By reason of the foregoi
and suffered loss and damage.

the Plaintiffs have sustained, incurred

PARTICULARS

The value of 2,520,000 Shares in Fu Chip at $2.50 per share 6,300,000.00
The value of 2,520,000 shares in Fu Chip at $.36 per share 907,200.00

Difference 5,392,800.00

5. The Dgiendants have failed to indemnify the Plaintiffs against the
said loss and damage or any part thereof in spite of the Plaintiffs’ demands.
And the Plajfitiffs claim:

(iv)/ Further or other relief.

In the Supreme
Court of
Hong Kong
High Court

No. 1

Further Re-
amended Writ
of Summons
and Statement
of Claim

10th May 1974

(continued)



In the Supreme
Court of
Hong Kong
High Court

No. 1

Further Re-
amended Writ
of Summons
and Statement
of Claim

14th July 1975

(continued)

10

FURTHER RE-AMENDED STATEMENT OF CLAIM:

1. The 1st and 2nd Defendants were at all material times directors of
Fu Chip Investment Company (hereinafter referred to as “Fu Chip”).

2. In consideration of the 1st, 2nd and 3rd Plaintiffs orally agreeing
in the middle of February 1973 (the exact date of which the Plaintiffs cannot
now remember) at the 1st and 2nd Defendants’ request to sell to Fu Chip

Chip all of the Plaintiffs’ shares in the-Cempany Tsuen Wan Shing On Estate
Company Limited (hereinafter referred to as “the Company”) for the con-
sideration of $10,500,000.00 to be satisfied by the allotment of 4,200,000

ordmary shares of $1 each in Fu Ch1p a.nd_that_the-m:-ket_pgee—for—eaeh

lst and 2nd Defendants

(i) agreed and guaranteed that the closing market value on the following
marketing date immediately after 30th April 1974 for 2,520,000 shares
in Fu Chip (being 60% of the said 4,200,000 shares) should be 1Ot
less than $2.50 per share that is a total value of not less than
$6,300,000.00.

(ii) agreed to indemnify the Plaintiffs and keep them indemnified in
respect of the said 2,520,000 shares against any damages, losses and
other expenses which the Plaintiffs may sustain or incur in the event
of the closing market price for shares in Fu Chip according to the Far
East Exchange Limited falling short of $2.50 per share on the fo]lowmg
marketing date immediately after 30th April 1974.

(hereinafter referred to as “the said oral agreemen:”). The said oral agree-
ment is evidenced by a document dated 4th May 1973 signed by the 1st and
2nd Defendants to which the Plaintiffs will refer at trial for its full terms and

effect.

3. By a written agreement dated 27th February 1973 (hereinafter
referred to as “the said written agreement of sale and purchase™) made between
the Plaintiffs the Company and Fu Chip the Plaintiffs agreed to sell and Fu
Chip agreed to purchase all of the Plaintiffs’ shares in the Company for the
consideration of $10,500,000.00 by the allotment of 4,200,000 ordmary
shares of $1 each in Fu Chlp upon the terms therein set out.

4. 1In the alternative to paragraph 2 above:

(1) On 27th February 1973 the lst, 2nd and 3rd Plaintiffs signed the
said written agreement of sale and purchase at Golden City Restaurant
in the presence of the Ist and 2nd Defendants.

(2) At the same time and place the 1st, 2nd and 3rd Plaintiffs signed

al 12 W
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a document (hereinafter referred to as “the said document”) believing
the same to record the said oral agreement set out in paragraphs 2(i)
and 2(ii) above.

(3)(a) The said written agreement for sale and purchase was handed
over to the Plaintiffs at or about 1 p.m. on 27th February 1973 when
the Plaintiffs the 1st Defendant and Chow Hin Yau of Messrs. Hastings
& Co. met for lunch at the said Golden City Restaurant. In the course
of the said lunch the said Chow explained the contents of the said
written agreement for sale and purchase to the Plaintiffs and the 1st
Defendant informed the Plaintiffs that the document containing the said
guarantee and indemnity was not available as it was in the possession
of the 2nd Defendant. The said Chow left after lunch at about 1.45
p.m. before the 2nd Defendant arrived sometime after 2 p.m. with the
said document.

(b) There was msuﬂicxem nme for the 1st, 2nd and 3rd Plaintiffs
to go through 4he o e e e—and the
said document thowughly as th\. Defendants stated that «t—hey the said
written agreement for sale and purchase and the said document must
be rushed to Messrs. Yung, Yu, Yuen & Co. for the Solicitor’s signature
and then to the Far East Exchange Limited.

(4) The said document in fact contained an agreement dated 27th
February 1973 under which the 1st, 2nd and 3rd Plaintiffs agreed to
sell to the 1st Defendant 2,520,000 shares in Fu Chip for the price of
$6,300,000.00 and completion thereof would take place on or before 30th
April 1974.

(5) After their signature the Plaintiffs were not given and did not have
a copy of the said Written agreement for sale and purchase or the said
document.

(6) In late April 1973 one Chan Kwai Wah then a member of the
Company’s staff acting on the Plaintiffs’ behalf inspected and took copies
of the said agreement for sale and purchase and the said document at
Messrs. Yung, Yu, Yuen & Co. and discovered the true contents of the
said document.

(7) Negotiations on the discrepancy between the said document and the
said oral agreement to guarantee and indemnify were conducted
between the 1st Plaintiff, the said Chan Kwai Wah acting for the
Plaintiffs and the Ist Defendant acting for the Defendants.

(8) In consideration of the cancellation of the agreement contained in
the said document, on 4th May 1973 the Ist and 2nd Defendants agreed
and guaranteed in writing as set out in paragraph 2(i) above and agreed
in writing to indemnify as set out in paragraph 2(ii) above.

5. In the further alternative in consideration of the 1st, 2nd and 3rd

Plaintiffs entering into the agreement in writing dated 4th May 1973 and
signed by each of the Plaintiffs under which inter alia

(1) the Plaintiffs jointly and scverally agreed and guaranteed that each
of the Plaintiffs shall retain in his or her own right in Fu Chip 60% of
the shares allotted to the Plaintiffs under the said main agreement and

o 3
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shall not sell or transfer the same on or before the end of April 1974 and
to indemnify and keep the Defendants indemnified from and against any
losses damages and expenses in connection therewith.

and (2) the Plaintiffs granted to the Defendants the option to purchase back
2,520,000 shares in Fu Chip (being Serial Nos. 9651 to 10910 inclusive)
at the price of $2.50 per share upon the happening of certain events
specified therein, on 4th May 1973 the 1st and 2nd Defendants agreed
and guaranteed in writing as set out in paragraph 2(i) above and agreed
in writing to indemnify as set out in paragraph 2(ii) above. :

6. In the further alternative in consideration of the performance by
each of the Plaintiffs of their obligations under the said written agreement for
sale and purchase particularly completion thereunder, on or about 4th May
1973 the 1st and 2nd Defendants agreed and guaranteed in writing as set out
in paragraph 2(i) above and agreed in writing to indemnify as set out in
paragraph 2(ii) above.

3. 7. The marketing date immediately following after 30th April 1974 was
Ist May 1974. The closing market price for shares in Fu Chip according to
the Far East Exchange Limited on 1st May 1974 was $0.36 per share and
thus fell short of $2.50 per share.

4. 8. By reason of the foregoing the Plaintiffs have sustained, incurred
and suffered loss and damage.

PARTICULARS

The value of 2,520,000 shares in Fu Chip at $2.50 per share $6,300,000.00
The value of 2,520,000 shares in Fu Chip at $0.36 per share 907,200.00

Difference $5,392,800.00

-5: 9. The Defendants have failed to indemnify the Plaintiffs against the
said loss and damage or any part thereof in spite of the Plaintiffs’ demands.

10. In the further alternative

(i) If which is denied, the said guarantee and indemnity in writing on
4th May 1973 by the 1st and 2nd Defendants is invalid or ineffective,
the 1st, 2nd and 3rd Plaintiffs and the 1st Defendant are then bound
by the said doument (subsidiary agrecment).

(2) In breach of the said document the 1st Defendant has failed to
perform his obligations thereunder as a result of which the Plaintiffs have
suffered loss and damage; the Flaintiffs repeat the particulars given in
paragraph 8 above.

R, . [
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(3) The Plaintiffs have at all material times been and are now ready [y the Supreme

and willing to fulfill their obligations under the said document. Court of
Hong Kong
High Court

AND the Plaintiffs claim:
No. 1

: s Further Re-
(1) Damages in the said sum of $5,392,800.00. Ry o

(1A) In the alternative to (1), (a) specific performance of the said docu- of Summons
ment, and (b) damages in addition to or in lieu of specific performance. and Statement

of Claim
10th May 1974
(2) Interest. (continued)
3) Cost.
(4) Further or other relief.
ANDREW LI,
| for the Plaintiff
Dated—the—10th-day—of-May—1974, |
ANDREW-LL
. | for the Pleintis
Dated-the22nd-day-of-June—1974-
ANDREW-LE-
~Counsetfor-thePlamtiffs
—Pated-the2Fth-day-of-November—9-+4.
S. Gittins, Q.C.
Counsel for the Piaintiffs

Dated the 14th day of July 1975.

— TS e



10

1974, No. 1159 In the Supreme

IN THE SUPREME COURT OF HONG KONG
ORIGINAL JURISDICTION

BETWEEN
PAO ON Ist Plaintiff,
HO MEI CHUN 2nd Plaintiff,
PAO LAP CHUNG 3rd Plaintiff,
and
LAU YIU LONG Ist Defendant,
BENJAMIN LAU KAM CHING 2nd Defendant,

AMENDED DEFENCE

1. Paragraph 1 of the Amended Statement of Claim is admitted. Fu
Chip Investment Company Limited (hereinafter called Fu Chip) was at all
material times listed with the Far East Exchange Limited.

2. Paragraph 2 of the Amended Statement of Claim is denied save as
expressly admitted hereinbelow.

3. By an agreement in writing dated 27/2/1973 (hereinafter called the
Main Agreement) entered into between the Plaintiffs of the one part, Tsuen
Wan Shing On Estate Company Limited (hereinafter called the Company) of
the second part, and Fu Chip of the third part, the Plaintiffs agreed to sell
and Fu Chip agreed to buy all their holdings totalling 4000 shares in the
Company for a consideration of $10,500,000.00 to be satisfied by the allotment
by Fu Chip of 4,200,000 ordinary shares of $1.00 each, the market value of
the said shares being deemed to be $2.50 per share for the purpose of the
purchase price payable by Fu Chip under the said agreement.

4. Clause 3 of the Main Agreement stipulated, inter alia, that the
purchase must be completed at the offices of Messrs. Yung, Yu, Yuen & Co.
on or before 31/3/73. Clause 4 thereof stipulated, inter alia, that the
Plaintiffs and each of them must retain in their own right in Fu Chip 60%
of the shares allotted to them under the Main Agreement and must not sell
or transfer the same on or before the end of April 1974.

5. By a further agreement in writing dated 27/2/73 (hereinafter
called the subsidiary agreement) made between the Plaintiffs of the one part
and the 1st Defendant of the other part, the Plaintiffs agreed to sell and
the 1st Defendant agreed to buy 2,520,000 shares in Fu Chip at a total price

— ] -
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of $6,300,000.00 calculated at the rate of $2.50 per share of $1.00 each,
such sale and purchase to be completed on or before 30/4/74. The said
2,520,000 shares represent 60%- of the total shares which Fu Chip had
agreed to allot to the Plaintiffs under the Main Agreement.

6. On or about 27/2/73 Fu Chip notified the Far East Exchange
Limited of the execution of the Main Agreement and applied to list the
shares intended to be allotted thereunder. On 16/3/73 Fu Chip made a
public announcement that it had agreed to purchase all the issued shares of
and in the Company.

7. On about 28/3/73 the date for completion under the Main Agree-
ment was extended by agreement of the parties to 30/4/73. The said
agreement is contained in or evidenced by an endorsement on the back of
the Main Agreement.

8. On or about 31/3/73, Fu Chip’s said application to the Far East
Exchange Limited was approved.

9. On or about 24/4/73, the 1st Defendant met the 1st Plaintiff at
Wing On & Co., The Hong Kong Chinese Bank Building, and explained
the importance of the Plaintiffs completing the sale and purchase under the
Main Agreement. The 1st Plaintiff thereupon orally alleged that the sub-
sidiary Agreement did not accurately incorporate what had been agreed
between the parties (which allegation is denied) and that despite the terms
thereof the Plaintiffs had never agreed to sell to the 1st Defendant the
shares stated therein (which allegation is also denied). The 1st Plaintiff
further said that the Plaintiffs required a “guarantee” from the Defendants
to the effect that the price for 60% of the Fu Chip shares to be allotted
under the Main Agreement would not be less than $2.50 per share for a
period of one year therefrom and orally intimated that unless such a
guarantee was forthcoming the purchase and sale under the Main Agreement
would not be completed.

10. On 28/4/73 Messrs. Yung, Yu, Yuen & Co., Solicitors for Fu
Chip, wrote to Messrs. Hastings & Co., Solicitors for the Plaintiffs, remind-
ing them that the completion date under the Main Agreement would be
due on 30/4/73.

11. The Plaintiffs failed to complete on 30/4/73.

12. On or about 1/5/73 the 1st Defendant met the 1st Plaintiff at
the offices of the said Wing On & Co. and told him that the sale and
purchase must be completed as otherwise the public would lose confidence
in Fu Chip’s shares since, following the application to the Stock Exchange,
a public announcement had been made as aforesaid.

13. On or about 3/5/73 one Chan Kwai Wah, a member of the
Company’s staff acting on behalf of the Plaintiffs and each of them met the
1st Defendant at No. 33 Wing Lok Street, Ground floor and orally informed
the 1st Defendant that-the Plaintiffs and each of them would not complete

18 —
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the sale and purchase under the Main Agreement unless, inter alia, (a) the
Subsidiary Agreement was cancelled, (b) a “guarantee” was given by the
Defendants to the effect that the price for 60% of the Fu Chip shares to be
allotted would not be less than $2.50 per share for a period of one year
therefrom and that the Defendants would compensate the Plaintiffs if the
price would be less than the said amount.

14. In the premises, the Plaintiffs and each of them were unlawfuly
threatening to break and/or repudiate the Main Agreement as varied and was
attempting to procure a “guarantee” in the terms aforesaid by means of the
said threat. The Plaintiffs at all material times knew that the Defendants
were concerned about the detrimental effect on the share prices of Fu Chip
if the Main Agreement was not completed and/or if litigation ensued as a
result of the Plaintiffs’ repudiation thereof.

15. Acting under the aforesaid threat, the Defendants signed a document
dated 4/5/73 in terms therein set out (hereinafter called the said
“guarantee”).

16. The said “Guarantee” signed by the Defendants was addressed
to the Plaintiffs and was under the caption of “Tsuen Wan Shing On Estate
Company Limited”. The consideration for the said “guarantee” was expressed
therein as follows:—

“IN CONSIDERATION of your having at our request agreed to sell
all of your shares of and in the above mentioned company whose registered
office is situate at 274 Sha Tsui Road, Ground Floor, Tsuen Wan, New
Territories in the Colony of Hong Kong for the consideration of
$10,500,000.00 by the allotment of 4,200,000 ordinary shares of $1.00
each in Fu Chip Investment Company Limited whose registered office is
situate at No. 33 Wing Lok Street Victoria in the said Colony of Hong
Kong and that the market value for the said ordinary shares of the said
Fu Chip Investment Company Limited shall be deemed as $2.50 for each
of $1.00 shares under an Agreement for sale and purchase made between
the parties thereto and dated the 27th day of February 1973........ e

17. The Defendants therefore say that the said “Guarantee” was given
for a past consideration.

18. Further and/or alternatively the Defendants say that the said
“Guarantee” was given by reason of the Plaintiffs’ said unlawful threat to
break and/or repudiate the Main Agreement in consequence of which the said
“Guarantee” is unenforceable and/or null and of no effect.

19. Paragraph 3 of the Amended Statement of Claim is admitted.
The agreement pleaded therein is the Main Agreement mentioned hereinabove.

20. As to paragraph 4 of the Amended Statement of Claim the
Defendants say as follows:—

— T
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(a) At about noon on the 27/2/73 the parties to the Main Agreement
and the Subsidiary Agreement met and the Plaintiffs perused the drafts of
the said Agreements at the Golden City Restaurant. One Chow Hin Yau
of Messrs. Hastings & Co., Solicitors, was present and perused and inter-
preted the drafts of the said Agreements to the Plaintiffs;

(b) The Main Agreement and the Subsidiary Agreement were both executed
at the aforesaid offices of Wing On & Co. on the afternoon of the said
27/2/73.

(c) Both agreements incorporated what had been agreed between the
parties;

(d) The 1st Plaintiff did as pleaded in paragraph 10 above orally allege
that the Subsidiary Agreement did not accurately incorporate what had been
agreed (which allegation is denied);

(e) It is admitted that the Subsidiary Agreement was cancelled on 4/5/73
pursuant to the request of the Plaintiffs in the circumstances pleaded above;

(ee) The said cancellation of the subsidiary agreement was effected by a
bilateral discharge of obligations thereunder. Further and/or alternatively the
Defendants say that the Plaintiffs are now estopped from relying on the
subsidiary agreement by reason of (a) the said consideration and/or (b) the
Plaintifis’ refusal to abide by its terms”.

(f) Save as expressly admitted hereinbefore, no admissions are made as to
paragraph 4 of the Amended Statement of Claim.

21. It is also admitted that on 4/5/73 a purported “Guarantee” was
signed by the Plaintiffs and given to the Defendants. The Defendants will
refer to the said document at the trial for its full terms and effect (if any)
but save as aforesaid, paragraph 5 of the Amended Statement of Claim is
denied.

22. Paragraph 6 of the Amended Statement of Claim is denied.
23. Paragraph 7 of the Amended Statement of Claim is admitted.

24. Save that the Defendants have not indemnified the Plaintiffs in
respect of the alleged loss, no admissions are made as to paragraphs 8 and 9
of the Amended Statement of Claim.

25. In the premises the Plaintiffs are not entitled to the relief as claimed
or at all.

Benis—Chang
Counselfor—theDefendants.
Dated-this-23rd-day of July, 1974,
Denis Chang
Counsel for the Defendants.
Dated this 14th day of July, 1975. '
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BETWEEN:— pE 16th Oct. 1974.
PAO ON 1st Plaintiff,
HO MEI CHUN 2nd Plaintiff,
PAO LAP CHUNG 3rd Plaintiff,
and
LAU YIU LONG 1st Defendant,
10 | BENJAMIN LAU KAM CHING 2nd Defendant,

AMENDED REPLY

1. Save and in so far as the same consists of admissions the Plaintiffs
join issue with the Defendant upon his Defence.

2. The Plaintiffs admit paragraphs 1, 7 and 10 of the Defence.
Messrs. Hastings & Co. were only acting for Tsuen Wan Shing On Estate
Company Limited in the sale of flats and were not acting as the Plaintiffs’
solicitors. Save as aforesaid paragraph 10 of the Defence is admitted. Save
for the dates pleaded therein of which the Plaintiffs have no knowledge
paragraphs 6 and 8 of the Defence are admitted.

20 3. As to paragraph 11 of the Defence the Plaintiffs say that completion
did not take place on 30th April 1973.

4. The Plaintiffs deny paragraph 9 of the Defence.
5. As to paragraph 12 of the Defence the Plaintiffs say that:—

(1) On or about 1st May 1973 the 1st Defendant met the 1st Plaintiff
at the 1st Plaintiff’s offices at Wing On & Co.

(2) The 1st Defendant asked the 1st Plaintiff to complete the said
written agreement dated 27th February 1973 pleaded in paragraph 3 of
the Statement of Claim and referred to therein as the said written agree-
ment of sale and purchase. The 1st Defendant did not say that the
public would otherwise lose confidence in Fu Chip.

30 (3) The 1st Plaintiff told the 1st Defendant that the Plaintiffs would
complete the said written agreement of sale and purchase if the 1st
Defendant would provide them with a guarantee and indemnity in
accordance with the agreement pleaded in paragraph 2 of the Statement
of Claim and referred to therein as the said oral agreement.
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(4) The 1st Defendant admitted that there was a mistake in that the
document pleaded in paragraph 4(2) of the Statement of Claim did not
contain the said guarantee and indemnity in accordance with the said
oral agreement.

(5) The 1st Defendant stated that the Defendants were prepared to
give the said guarantee and indemnity and that it would be prepared by
Messrs. Yung, Yu, Yuen & Co.

6. As to paragraph 13 of the Defence the Plaintiffs say that

(1) Chan Kwai Wah acting on behalf of the Plaintiffs met the 1st
Defendant at his offices at No. 33, Wing Lok Street on a day after 29th
April 1974.

(2) The said Chan told the 1st Defendant that the Plaintiffs would not
complete the said written agreement of sale and purchase unless the
Defendants provided them with a guarantee and indemnity in accordance
with the said oral agreement. [Ti%# !¢ #

(3) The said Chan inquired of the 1st Defendant when the said
guarantee and indemnity would be provided.

7. As to paragraphs 14, 15 and 18 of the Defence the Plaintiffs say
that the Defendants signed the guarantee on 4th May 1973 freely and not
under the threat alleged or any other threat.

8. The Plaintiffs will contend ‘that the Defendants are e&topped from
alleging that the guarantee given by them dated 4th May 1973 is mvalld
or ineffective.

. PART]CULAR§

By giving and signing the said guarantee, the Defendants represented to
the Plaintiffs that it is valid and effective. In reliance upon such representa-
tion which was intended to be acted upon by the Plaintiffs, the Plaintiffs
agreed to the cancellation of the said document referred to in paragraph 4(2)
of the Statement of Claim and thuchy changed their position to their
detriment.

SAM GITTINS
Counsel for the Plaintiffs.

Dated the 14th day of July 1975

DO
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ACTION NO. 1159 OF 1974 Tatizs's Notes
BETWEEN:— PAO ON Ist Plaintiff
HO MEI CHUN 2nd Plaintif,
PAO LAP CHUNG 3rd Plaintif,
and
LAU YIU LONG Ist Defendant,
BENJAMIN LAU KAM CHING 2nd Defendant,

Coram: .Li, J. in Court
Date: 14th July 1975

18th and 21st-22nd July 1975
at 10 a.m.

JUDGE'S NOTES

Gittins Q.C., & A. Li (Hastings & Co.) for plaintiffs
Zimmern Q.C., & B. Wong (Yung, Yu, Yuen & Co.) for defendants

Gittins: Some amendments

Amend Statement of Claim and Reply as indicated in draft.
Statement of Claim: Addition of paragraph 10 and 1(A) in

Prayer.

Reply: Quality admission of paragraph 10 of
Defence.

Proposed amendments proposed on 10/7/75. sent to defendant

solicitors.

Defendant wants to amend Defence.

Further amendment to Reply by insertion of adding a paragraph
8 (estoppel).

Zimmern: Amendment up to purple ink not opposed, except as to costs for
consequential amendments. As to 3rd amendment object to
because of late stage and nature.
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Gittins:

Zimmern:

Gittins:

Facts:

This is purely a matter of law. No inquiry needed. Leave to
amend in terms in respect of all applications.

Reamendment of Defence necessary.

Defence amended as indicated in new copy by insertion of para-
graph 20(ee).

Leave to amend Statement of Claim and Reply in terms and leave
to amend Defence consequential upon amendment of Statement of
Claim in term.

Reservice dispense with.
Costs of amendment reserved.

Question of admisibility of parole evidence.

Intend to adduce evidence first and then argument on question
later.

Plaintiffs, husband, wife and son. In February 1973 they own
all shares in Company — Tsuen Wan Shing On Co. Ltd.

Only asset: multi-storey building — Wing On Building.
Near completion, some units sold.

Plaintiff’s case:

Negotiations for sale of all plaintiffs’ shares between defendants
personally, defendants on behalf of Fu Chip, Plaintiffs personally
and plaintiffs on behalf of Shing On Co.

Orally agreed as to price — $10,500,000 by 4,200,000 shares in
Fu Chip valued at $2.50.

Plaintiffs would guarantee to defendants and Fu Chip that plaintiffs
would not dispose of 60% of the Fu Chip shares for one year.

Plaintiff required a guarantee that they would get at least $2.50
a share for this 60% so withheld after one year.

All part and parcel of agreement.

Documents executed.

Guarantee to plaintiff which, after some mishaps signed 4/5/74.
Agreed bundle — at p.37.

Guarantee to 3 plaintiffs signed by both defendants.
On 1/5/74 — shares down to 36 cents per share.

See p.50 — Letter to defendants by plaintiffs solicitors asking for
sum.

Failed to pay.

Defendant case: Deny any oral agreement.

Allege 2 agreements dated 27/2/73

—
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1st agreement — sale by plaintiffs and undertakings by plalntlﬁs
P.1-6 of bundle

(No witness to plaintiffs’ signatures).

2nd agreement — p.7.
Para. 3 conflicts with para. 4(k) of 1st agreement.
Written on 1st page — “cancel”
No signature — Plaintiffs’ copy.
Defence copy: Cancelled with signatures.

Original:

Agreed — Exhibit A.
Document dated 27/2/73 — Exhibit B.

Defence continued:

agreement,

Guarantee then given.

(a) Unenforceable because duress

Cancelled with signatures of all parties.

In April 1973 plaintiff expressed dissatisfaction with
subsidiary agreement and threatened to back out from main

(b) Unenforceable because past consideration
Details of Statement of Claim —

Para. 5

— 2 documents on 4/5/73

Para. 10 — reply on subsidiary agreement alternatively.

The Defence in details:
Admits Para. 1
Denies oral agreement.

W N =

Subsidiary agreement in conflict if sold on or behalf 30/4/74 —

Cites main agreement
Observes:
Subsidiary agreement must be related to main agreement.
Plalntlﬁ undertook to retain 60%.

untidy piece of drafting.

6.

10.

o
8.
9

— admitted except as to dates.

admitted

admitted except as to date.

Different versions as to events leading to signing of guaran-
tee Wing On & Co. — plaintiffs’ sharebrokers firm.

Hastings — solicitors for Co. only, not for plaintiffs.

Yung, Yu,
defendants.

Yuen & Co.

25 —

solicitors for plaintiffs and
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2.

13.
14.
135.
16.
18.
L.

Issues of Facts:
i
2

Documents —
10.

L
15
14.
18.
23.
24,

2%
30.
42.

— denied.
)
) Threat
)

— Past consideration.
— threat

— Golden City meeting — substantially same as Statement of
Claim except that it alleges both drafts explained.

Preliminary negotiations was there oral agreements as alleged?
On 27/2/73 circumstances whether both explained to

plaintiffs.
Signing of guarantee — fact leading to Law:

To what extent parole evidence admissible to show circum-
stances leading to guarantee.

Question of consideration for the guarantee.
Question of duress on guarantee.

If guarantee ineffective is cancelled agreement revived or
plaintiffs estopped for making this contention.

Whether Defendant estopped from contending guarantee
invalid.

)
) listing and meeting of Fu Chip.

)

— Far East agreed 31/3/73

— return resigned

— Transfer of shares

— By 28/4/73 defendants aware of plaintiffs’ dissatisfaction.

— 4/5/73 letter from Yung, Yu, Yuen & Co. threatening
proceedings

and 26. — Draft guarantee
— 33. — Transfers {rom plaintiffs to Fu Chip dated 4/5/73.

— Plaintiffs’ paid own share of Yung, Yu, Yuen & Co. costs
— later repaid.

Not allegation of threat and duress raised till pleadings.

Adjourned to 2.30 p.m.
Sgd. Simon F. S. Li.

— 26 ==
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Services of Court Reporter dispensed with because none is avail-
able.

Ho Mei Chun (Affirmed) P.W.1.

Of 148 Prince Edward Road 8th floor Kowloon. 2nd plaintiff of this
action. Wife of 1st plaintiff Mother of 3rd plaintiff.

Came to Hong Kong about 1949/50 from City of Cham Kong — Kwong
Chow Wan. Husband came about one month before me. Before we came
we were jewellery business and goldsmith. My son, 3rd plaintiff, born in
Cham Kong.

After we came to Hong Kong we were in ornament business — jewellery
business. In the beginning we had partners. Later husband and I the only
2 partners. Firm name: Sai Sing Jewellery at Tsuen Wan N.T. — still is.

Apart from this, after the riot in 1967, we went into construction
business.

Decision in business of Sai Sing made by both of us after joint discussions.
Both of us fully aware of what went on. Business of Sai Sing successful
after a time.

Construction business capital from profits made and some money I brought
to Hong Kong, some money from overseas. Profits made in Sai Sing.

The Tsuen Wan Shing On Co. Ltd. formed about end of 1970. It’s a
construction business. It owned a building in Tsuen Wan. Incorporation
of Co. was for that purpose.

Before February 1973 my husband and I occasionally met the defen-
dants in architect’s office. We saw one another occasionally.

In addition we were in stocks and shares business. We are members of
the Kam Ngan Stock Exchange Golden and Silver Exchange true we obtained
a licence of stock broker’s in Kam Ngan Stock Exchange. The firm name
is Wing On & Co. in Room 1203 12th floor Hong Kong Chinese Bank.

By construction I meant buying land and getting contractor to build on
it. How it is explained to me I’ll say that after 1967 we entered into invest-
ment real estate business. We bought land to be built on by others.

I do not understand English. Even my standard in Chinese is not high.
No formal education in Chinese. Can read simple document in Chinese.

—=ap =0
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My husband only up to primary school standard in English and Chinese.
P.27 in Exhibit A not written by me. Nor my husband. P.34 in Exhibit A
not written by me or my husband. P.49 of Exhibit A not written by me or
my husband.

Husband’s standard only equivalent to primary standard. He studied
only in village school. No English taught.

When we came to Hong Kong son was only a few months old. He had
not completed his junior middle school — about Form 2 or Form 3 standard.
He then joined in business in shop (Sai Sing) as assistant. He is now a
trading clerk in the trading hall.

The sale and purchase of Shing On shares to Fu Chip first raised about
February 1973 when Lau Yiu Long came up to Wing On & Co. to ask me.
My husband was present. He asked whether our Wing On Building could
be acquired by Fu Chip by way of a takeover. Wing On Building was owned
by Tsuen Wan Shing On Investment Co. Ltd. My husband laughed and I
said “That could be considered”.

Then he arranged to meet my husband and me for tea at the Peninsula
after office hours. We accepted. We went the same day. On that occasion
there were my husband, self, Lau Yiu Long and his wife. Lau asked me
about the construction of Wing On Building. 1 told him there were 72 units
for residence, a total area of about 9,000 sq.ft. for commercial purposes
located on 2nd and 3rd floors and about 4,800 sq.ft. on ground floor. He
asked if he could go and have a look at the site straight away. So we went
to Tsuen Wan with them to show the place. They took us in their car.

On our way Lau mentioned that if take over bid successful the Fu Chip
would strengthen its reputation. He said that up till then all the buildings
own or built by Fu Chip were of Chinese tenement type but not as good as
the building in question.

On our way back from Tsuen Wan while in car Mr. Lau asked me my
terms. I named price at $11,000,000.00. Lau said he would consult his
brother Lau Kam Ching and would let me know.

Two or three days later Lau Yiu Long came to our office again. He
said they had no ready cash but proposed to allot shares to us valued at $2.50
each — in all 3,500,000 shares. He meant the Fu Chip shares. He also
said that if this was acceptable then they would be in position to utilise the
3 or 4 millions dollars already received by Shing On to finance other projects
of Fu Chip. As the offer fell short of our terms. We did not accept it.
Lau also said if we accepted the offer the shares issued to us should not be
sold within one year. I said, “Now you do not allow us to sell the shares
what guarantee can you give especially Shing On had already received con-
siderable proceeds in cash? Lau said “Definitely you are guaranteed by Lau
Yiu Long, Lau Kam Ching and Fu Chip”.  The guarantee, he said, was

— 2R
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that the price per share of Fu Chip would not fall below $2.50 within one
year. Question of what’s going to happen if they did fall below $2.50 was
not yet varied. After 1 refused to accept this offer Lau left without an
agreement.

About 1 or 2 days later Lau came again and offered 3,800,000 shares
instead. I still rejected the offer. He left.

Again about 1 or 2 days later Lau came to Wing On and Co. He offered
up to 4,200,000 shares. I discussed matter with my husband and finding
that the offer was not far short of $11,000,000 we decided to accept. How-
ever, I asked Lau to guarantee that the whole of 4,200,000 shares would not
fall below $2.50 each within one year and that the name of Wing On Building
could not be changed. Again Lau said he would consult his younger brother
Lau Kam Ching.

On 5th occasion Lau came and said he could only guarantee up to 60%
of the shares. Not reasonable to guarantee the lot. This was again 1 or 2
days after. I discussed this with husband. Eventually we accepted offer on
such conditions. Also we were not allowed to sell the shares within one year
otherwise we would have to pay compensation for their loss. That only applied
to 60% of the shares issued to us. The guarantee also only extended to
the 60%.

Lau said to me that within one year I was allowed to sell 60% of shares
or I would have to compensate any loss he might sustain. On the other
hand we would guarantee that the price of 60% of the shares up to end of
April 1974 and if by then the price felt below $2.50 he would compensate
me with the difference between the price at the close of market at Far East
Exchange on that day and $2.50 per share or, alternatively, he would pay
$6,300,000 to repurchase this 2,520,000 shares on the 30/4/74.

There was no change as to guarantors. @ They would be Lau brothers
and Fu Chip. The other condition as to no change of name of building
agreed.

Lau also suggested share certificates to be deposited with a certificated
accountant. I refused. Eventually I was required to give a written under-
taking.

The guarantee only operative if price of shares below $2.50 each, other-
wise I'll not be obliged to sell.

Adjourned to 9.45 a.m.
Sgd. Simon F. S. Li

Ho Mei Chun (R.F.A.) P.W.1.
Evidence-in-chief continued.

'/_\f.ter when we reach an agreement we tried to fix a time to go to meet
at solicitors’ office. This was about 22/2/73. It was the Yung, Yu, Yuen
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& Co. Mr Yuen Pak Yiu acted for both parties. I went with my husband,
Lau Yiu Long and Lau Kam Ching — 4 of us.

At Mr. Yuen’s office we told Yuen that Shing On selling to Fu Chip.
Also informed him that Fu Chip was to take over Shing On Co. at 4.2 million
shares as consideration. The shares valued at $2.50 each equal to $10.5
million. That is price $10,500,000.00 to be represented by 4,200,000 shares
valued at $2.50 each. It was also pointed out that there was a guarantee of
60% that the price would not fall below $2.50 each within one year. The
guarantee was to be given to us by Fu Chip Co., Lau Yiu Long and Lau
Kam Ching. With amplification that should the shares fall below $2.50 by
end of April 1974 we would be paid the difference between $2.50 and the
closing price of that day. The other party had option to buy back shares for
us for $6.3 million. If the price should be above $2.50 per share we would
not be obliged to sell to them. Each and every of these points told to Mr.
Yuen. Lau Yiu Long said that we were not to sell the 2,520,000 shares
within one year or we would have to compensate the other party for losses.
No other condition by the other party I meant Lau Yiu Long, Lam Kam
Ching and Fu Chip. At that time there were only 5 of us.

Then on the 27/2/73 at noon time Lau Yiu Long rang me. I answered.
He made arrangement to have tea with us at the Golden City Restaurant. We
agreed. No mention made as to purpose of meeting. We met at about 1
p.m. My son, Pao Lap Chung, my husband, myself and Mr. Chow Hin Yau
went. For the other side only Lau Yiu Long present. Lau said that the
agreement in respect of the take over of Shing On by Fu Chip had been
prepared and he produced it. This is the agreement — P.1-6 of Exhibit A.
I identify my signature and those of my husband’s and son’s. As we don’t
know English Chow with us. My husband asked Chow explained to us.
Chow did not explain in full. He only told the gist of agreement. Chow was
not there specifically. He used to lunch with us and happened to be there.
No other document produced.

I see the document copied P7-9 of Exhibit A. 1 identify the signatures
of mine, my husband and son. This was not produced at lunch. It was
produced on ground floor at lobby where met Lau Kam Ching who came
along with this document. By then Chow had left — he left after he read
agreement of sale by Shing On to Fu Chip. He left before we left our table.

When downstairs my son was about to leave. Lau Yiu Long asked him
not to go yet because his younger brother was bringing over the letter of
guarantee. No sooner had Lau said this Lau Kam Ching came in. The 2
Lau’s said this was a document of mutual guarantee and asked us to sign.

By that time we had already signed the main agreement of sale upstairs.
My husband signed first, then I signed and then my son. Then Lau Yiu Long
signed. Lau said that as his younger brother not present he would take it
home for his younger brother’s signature.

On the ground floor Lau Yiu Long said that the document was a matter
of mutual guarantee and we were to sign it there and then so that he had to
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rush it to the Far East Exchange. No one was there to explain the contents
to us. My son not very good in English. Since they were in such a hurry,
I took his words for it and besides he said Yuen prepared the document I
trusted him and other solicitors. We signed. Lau signed .ﬁrst. Then my
husband, I and my son signed in that order. Again Lau Yiu Long §a1d Lau
Kam Ching would take it back for signing. ~After this Lau Kam Ching took
all documents and left. Lam Yiu Long said we would be supplied with

photostat copies after everything completed.
After this completion date of main agreement extend one month.

On 28/3/73 Lau Yiu Long brought the agreement for extension for us
to sign. [Enclosed on back of agreement it was probably signed in our office.
Up till 28/3/73 we had received no copy of the agreements.

In April 1973 my husband went to Tai Wan. Having refreshed my
memory by seeing my husband’s passport 1 say that he left 18/4/73 and
returned on 29/4/73. Up to time my husband left I still had no copy of
the agreements. Before husband left for Tai Wan he said the title deeds of
Wing On Building could be handed over on receipt of copy of the guarantee.
Title deeds with Hastings & Co. solicitors responsible for sale of the units.
Chow Hin Yau looked after the matter.

On one occasion Chow rang me saying Yung, Yu, Yuen & Co. were
asking for title deeds. I told Chow that we still had not yet received the
document of guarantee. Fearing that the title deeds had already been handed
over I asked to get the document of guarantee at once. However I was told
that Yung, Yu Yuen & Co. only pressed for title deeds to be handed over.

Then I sent employee Chan Kwai Wah to go to Lau Yiu Loug’s office
to collect a copy of the mutual guarantee. That was before my husband
returned. Chan, I understand, saw Lau Kam Ching. Chan returned with a
photostat copy of the mutual guarantee. Chan then explained the document
to me. He said he was not too clear but in his opinion he was not sure it
too looked like a guarantee but more like an advanced sale of commodities.
I told Chan to wait till the return of my husband when all documents were
to be handed over and we could discuss the matter.

Husband returned on 29/4/73 in the afternoon and went direct to office.
I informed him of the position. Husband rang Lau Yiu Long and accused
Lau of breach of faith. Husband saw Chan who told him of the document
of mutual guarantee. I was present. It’s after our discussion that my husband
rang Lau Yiu Long in my presence. He asked Lau how he could change a
guarantee to an agreement of advanced sale of commodities. My husband said
if Lau had made a mistake in this he should put it right. As I did not hear
what Lau said I asked husband what Lau said. Then my husband rang off
after he said “If you want to take legal action by all means”.

On 30/4/73 in forenoon my husband sent Chan Kwai Wah to Lau Yiu
Long’s office to ask Lau to rectify the matter so that we could complete in
time. I was present. Chan went. On his return from that errand Chan
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told me and husband that Lau warned that if we did not honour of the
transfer and the terms of the guarantee he would take legal action against us.

In the afternoon of 30/4/73 nothing happened. 1 can’t remember.

But on a day between 30/4/73 and 3/5/73 Lau came to our office. He
said “Very well if it does not work let’s make a fresh one”. One day after
this occasion Chan Kwai Wah went to Yung, Yu, Yuen & Co. to see if
document ready. There he met Lau Yiu Long at solicitor’s office.

On Chan’s return he brought a draft for us to approve. As we knew no
English we asked Chow Hin Yan to go through it. Draft taken to Chow by
Chan. Chow was to advise us whether the draft was in form of a guarantee
or yet another agreement for advanced sale. When Chow returned the draft
with amendments to us the draft was taken to Yung, Yu, Yuen & Co. Again
returned to us after amendments faired by Yung, Yu, Yuen & Co. We again
sent it to Chow.

Chow returned final draft to us and we sent it back to Yung, Yu, Yuen
& Co. The documents at P37-38 and at P39 of Exhibit A are those signed
on 4/5/73. T identify my signature on P39 of Exhibit A. Signed in presence
of Philip Yuen. I received message to go to Yung, Yu, Yuen & Co. to sign.
I attended in the afternoon of 4/5/73. My husband, my son, myself, Chan
Kwai Wah, Lau Yiu Long, Lau Kam Ching and Philip Yuen present. Con-
tents of document explained to us by Philip Yuen.

Adjourned to 2.30 p.m.
Sgd. Simon F. S. Li

Ho Mei Chun (R.F.A.) P.W.1.
Evidence-in-chief continued.

Apart from that document I signed explained to me, Exhibit B which
was cancelled also explained to me. Also the letter of indemnity explained
to me. In all 3 documents — one I guarantee not to sell for one year, one
he guaranteed us and one cancelled document. I signed the cancelled
document and the guarantee I gave them. I did not sign their guarantee to
me. All 3 explained to me by Mr. Yuen. In course of explanation by
Yuen I raised a question as to why Fu Chip did not join in the guarantee
as guarantor. Mr. Yuen told me that a list Co. would not give a guarantee.
1 was satisfied with his answer. Mr. Yuen further said Lau Yiu Long was
chairman of Board of Fu Chip and Lau Kam Ching was managing director
and both of them in effect the Co. and that their signatures were as effective
as the Co. I also questioned why no mentioned was made that the name of
Wing On Building should not be changed. That clause was added before
document was signed.

Probably the cancelled document was signed first and then I signed my
guarantee not to sell the second. Anyway the 3 documents were signed one
after the other.
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Then we all went to Mr. Mar Fan, the accountant, to collect the
shares — our group and the 2 Lau’s.

I see P34 of Exhibit A. This was signed by Lau Yiu Long in our office
after we had been to Mr. Mar Fan. He signed this after Chan Kwai Wah
handed to him the articles set out therein and Lau acknowledged receipt.

I see P49 of Exhibit A (P45 is translation) and say that we sent it out
on 30/3/74.

I see P42-43 of Exhibit A. It’s a copy of cheque for $4,757 payable
to Yung, Yu, Yuen & Co. drawn by me dated 11/7/73. Some one reported
we were required by that firm to pay a fee, solicitor’s fees for the Shing On,
Fu Chip transaction. So I sent the cheque. Later a refund was made —
about 1 week after. At that time my husband away. There was a long
distance call and he told me Lau promised to pay all the fees. I sent foki
to take up matter with Lau Yiu Long. Then refund made by Solicitor.

At the end of February 1973 before I signed document on 27/2/73
the value of Fu Chip shares I can’t remember.

Cross-examination:

1. In morning of 27/2/73 Lau Yiu Long asked you to lunch
at Golden City Restaurant?
Yes.

2. That was you and your husband’s habitual place for lunch?
More often than not.

3.  You have a table reserved daily?
For one period only.

4. In the period of early 19737
Usually went there but can’t remember if reserved table.
Table will be found for me.

5. Lau Yiu Long habitual customer of Tai Tung Restaurant?
I do not know. I did not know.

6. Chow Hin Yan habitually lunched with you at Golden City?
Sometimes.

7. More often than not?
Correct.

8. Said Lau Yiu Long invited you to Golden City?
Yes. ,

9. On l1st floor?
Yes.
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18.

19.

20.
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24,
25.
26.
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28.

Co-incidence to invite you to your habitual place?
He did so because he knew I always had my lunch there.

Any reason why he should know?
By conversation with him he knew we went to Golden City.

And you never knew about him?
No.

Lau gave no reason for that invitation?
No.

Certain of that?
Yes.

Arrangement made with you?
He rang up and I answered the call. Or he might have
come to our office to arrange.

With whom he made this arrangement — you or your
husband?

My husband.

Did your husband tell you the reason for the invitation?
No.

No reason advanced for that invitation to luncheon date?
No. :

Up to time you arrived at Golden City you know of no other
reason than to have lunch?
Correct.

That applied to your husband and son?
Correct.

Only then a legal document shown to you?
Yes.

Lau Yiu Long was alone?
Yes.

After Chow explained document to you, you signed it?
Yes. But after Chow left the table.

How many times did you sign that document?
Once.

Sure?
Yes.

Your husband and son?
Also once each.

After signing you handed back to Lau Liu Long?
Yes.

Did not even get a copy of it?
Correct.

—
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29.

30.

31.

2.

3

34,

a3.

36.

37

38.

39,

40.

41.

42.

43.

44,

45.

When did you see that document again? In tge Supreme
Quite long afterwards, can’t remember when. ourt of

Hong Kong
When this case started? O;zggnql
Seems to be so. At least not until I signed the letter of  Jurisdiction
guarantee. Plaintifis
Where was it? Evidence
In possession of Yung, Yu, Yuen & Co. No. 4
i i ] i 't? P.W.1
ICJntll ptroductlon in this Cour .
orrect. O,
Never in possession of your husband, son or self? examination
Never. (continued)

Look at P1 of Exhibit A, we are talking about this document Exhltblt A4

all along?
I do not know English.

Turn to P5 of Exhibit A, how many times you signed that Exhzbzt A
document?
Once.

How many times you see your signature?
Two.

So you signed twice?

Yes.

Why signed twice?

The first signatures are those of shareholders of Shing On.
The second set I don’t know why.

Who advised to sign twice since Chow had left when you
signed and no solicitor present?
Lau Yiu Long.

Trusted him?
Yes.

Did you ask him why?
I did. He said something but I do not remember what.

Signed according to Lau’s direction?
As I understand it the first 3 signatures represent share-
holders and the second 2 signatures as directors of Company.

Look at original, what’s the impression over your signature
and your husband’s?
Shing On Company seal.

What was the seal brought to Golden City for?
I did not take it there. Can’t remember when applied.

How did the seal got on to that document?
I can’t remember when it was applied. Certainly not on
that day.
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46.

47.

48.

49.

50.
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33,

54.

33.

56.

a7

58.

If your evidence is true the seal could not be there?
Correct. Once I sign P1-5 Exhibit A I never saw it again.
Can’t say when applied.

You think seal ought to be there?

If we appended signature for a sale it should be. But when
I signed seal not there.

(Original agreement Exhibit C)

Look at Exhibit A, P34-35, handing over ceremony where?
In Wing On Company.

One item handed over was the seal?
Yes.

Thus seal of Shing On Co. kept in office of Wing On Co.?
Not necessarily. Seal moved to Wing On to facilitate hand-
ing over.

Busy time at stock market?
Yes.

Your husband and you buying and selling shares?
I was. But husband not in stock exchange Co.

He’s member and I looked after business.

Where was he?
Sometimes in Tsuen Wan jewel shop or Shing On or Wing
On.

Defence filed on 24/7/74, now interprete to you para. 20
of Defence. Do you agree or deny?

I disagree. The agreements not signed in Wing On Co.
office. As to whether the agreements incorporated all agreed
terms I knew no English. I took his words for it. I dis-
agree that we came to verbal agreement to sell the Fu Chip
shares only.

You agree that the reason why the seal on Exhibit C is that
Exhibit C was signed in Wing On Co. office as alleged by
Defence in para. 20(b)?

I disagree.

At least it offers an explanation?

I disagree. When I signed the document there was no seal.
We never put the seal there. We never saw Exhibit C after
signing it.

Misled own counsel?

No.

Statement of Claim first filed 10/5/74 in which the subsidiary
agreement never alleged and Defence at once asked for
further and better particulars and before any answer given a
new Statement of Claim filed.

e LN ==
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2.

60.

61.

62.

Para. 4 of Statement of Claim allege . . . . . (read to
witness).

(presence of defendants (both) contradicting your case in
Statement of Claim true or false?
My evidence in witness box is true.

When you gave instructions you forgot Chow was present at
lunch until Defence alleged that Chow explained both docu-
ments to you. That’s why you had to make up story about
the circumstances under which second document signed?

I disagree.

Hence the additional rider in the 3rd amendment of Para.

4(3) put forward story?
I disagree it’s without foundation.

You obsessed with idea to deny understanding the subsidiary
document without caring whether you tell the truth?
I disagree. I did not know.

Put to you 2 agreements explained to you twice — once by
Chow in Golden City and once in your office of Wing On
& Co. by your employee Chan — before you signed?

I disagree. '

Adjourned to 10 a.m.

Sgd. Simon F. S. Li

Ho Mei Chun (R.F.A.) P.W.1.

Cross-examination contitued.

63.

64.

65.

66.

67.

68.

On 27/2/73 there’s agreement to sell your shares in Shing
On in return for payment of Fu Chip shares valued at $2.50
each. When was this price for Fu Chip shares to be decided
as $2.50 each?

I can’t recall. Roughly before 22/2/73.

Why said before 22/2/73?
We went to solicitors on or about 22/2/73 for transactions
to be given to solicitor.

Thus before 22/2/73 reached agreement?
Yes.

How many days before 22/2/73?
Few days.

Negotiation took 5 meetings?
Yes.

Why pinpoint 22/2/73?
We signed on 27/2/73. Agreement reached about one week
before. Thus agreement was before 22/2/73.

WY~
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69.
70.

L.
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74.

-

76.

7%

78.

i

80.
81.

82.

83.

Before 27/2/73 anyone of you ever purchased Fu Chip
shares for your own account?
Can’t recollect.

Try?
I was very busy. Can'’t recall.
Even if I did it would not be a large amount.

Was there a market in Fu Chip shares on about 22/7/73?
Possibly. But I can’t remember definitely.

Yet you agreed to Fu Chip prices to value at $2.50 each
without knowing its true value?
At that time price probably more than $2.50 each.

You came here to say you reached agreement without know-
ing there’s a market for Fu Chip shares or the price?

As for price it’s probably higher than $2.50. It’s long time
I can’t say if it had a market but probably yes. But there
was a market.

How did you calculate the price at $2.50 per share?

In fact the value was more than $2.50 each. According to
him the price would not fall below $2.50 within a year for
the 4,200,000 shares. :

(Question 74 repeated)?

He fixed the price at $2.50 — Lau fixed it. I accepted
price on his guarantee price would not fall below $2.50.

That’s 60% — what about the 40%?
I could sell the 40% at once.

Why say over $2.50?
To my knowledge market price over $2.50.

Thus you say as a broker, that the Fu Chip shares had a
market in the exchange on that day?

Yes.

Can you trace record of such market?

Yes.

As stock broker can you remember what Fu Chip shares
issued at?

Face value $1.00.

Seen this document before?

Yes. ;

Document — Exhibit D.

Agreement with Fu Chip that shares issued on 23/2/73?
I can’s remember date.

No market until shares listed how could there be an assessed
price of $2.50?

= By __
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84.

85.
86.
87.

88.

89.

90.
9,

92.

93.

94.

9s.

It was after Fu Chip shares listed before discussion of take Ir tgg lf;tttpgyfme

over began. _ ‘ Hong Kong
The Fu Chip shares advertised on 6/2/73, according to pros- -— lgf"t‘fl
pectus allocation by private placing in Far East and Kam  ““2aeHon
Ngan Exchanges. Your husband might got some at $1 each. Plaintifis’

Do you agree? Evidence
Yes. No. 4
Your husband kept them instead of selling to clients? PW.1
Can’t remember. I(':I° Mei Chun
I'OSS‘- )
Everyone looked upon shares better than money? examination
At that time, yes. (continued)
That’s your state of mind and that of your husband’s?
Yes.
At that time before Fu Chip listed Lau Yiu Long had bought
and sold shares through your firm?
- ¢
Lau was out of Hong Kong from 10/2 to 19/2/73? After
his return your husband approached him to include Shing On
into the issue told Lau he might have to support Fu Chip
shares after listing. Lau spent whole day in your office and
on 23/2/73 you bought Fu Chip shares for Lau to support
market agreed?
I deny my husband approached Lau.
On 23/2/73 Lau in your office for most of the day to watch
the market?
I can’s say for sure.
Look at these documents, bought notes issued by you?
Yes.
5 notes — Exhibit E. Faran 8

That was first day it was listed?

I can’t remember.

That was day 23/2/73 when your husband reproached Lau
for not including Shing On?

Can’t remember the date. My husband did not approach

- him. He approached my husband.

You, your husband and Lau went to Tsuen Wan in evening
to see the Building?

On first time we had tea in Peninsula before going to build-
ing.

In evening?
Yes.

e 8 -



In the Supreme 96. On 23/2/73?

Court
Hozgr!(g{tg Can’t be sure.
J,ff,'s'ﬁfffffm 97. gg; p\;’;;e‘) interested in a large building in a listed public
Plaintiffs’ When he raised this question when he approached me, of
Evidence course, I was.
II‘}%V '11 98. Within 3 days agreement reached?
Ho Mei Chun More than 3 days.
ec;:rfi;ation 99. On 26/2/73 your husband and Lau went to Yung, Yu, Yuen
- 10 & Co. to give instructions to a clerk Mr. Lau?
(continued) I disagree.

100. You never went?
I disagree.

101. Your evidence of your going on 22/2/73 or any time
before 22/2/73 to see Philip Yuen at Yung, Yu, Yuen &
Co. completely untrue?

I disagree.
102. Yuen confused this with the interview in May 1973?
I disagree.
20 103. It was then agreed that you would draft the agreements to

be ready the next day and your husband invited Lau to go
to Golden City for lunch at his table the next day with the
draft agreements and that’s why Lau and his brother went
on 27/2/73?

I disagree.

104. Chow went through the 2 agreements with you and your
husband and you were all cheerful Lau Kam Ching left for
his office to fetch the Fu Chip to meet you at ground floor
of Restaurant. All went back to your office of Wing On Co.

30 All signed after Chan Kwai Wah explained to you that
document?
I disagree completely.

105. No oral agreement, the 2 written agreements cover your
entire agreements?
There are an oral agrement.

106, Which were told to you by your husband and incorporated?
No. I dispute the document signed in lobby.

107. Even before 27/2/73 you and your husband well known to
Yung, Yu, Yuen & Co. people?
40 Yo

108. You were their clients?
Yes.
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109.

110.

111.

112.

113,

114,

115.

116.

117.

118.

119.

120.

121.

2.

T,

What'’s so difficult to get copy of agreement?
Since Lau promised me one he should give me one.

Look at P36 of Exhibit A it’s public announcement about
take over and issue of shares to your Co. on 16/3/73 you
know of this?

Yes.

On 31/3/73 — Exhibit A-13, — Far East approved
application by Fu Chip to dealings in their new shares in-
cluding your 4,200,000 you also knew?

Yes.

Knew that because Lau informed you on 1/4 or 2/4/73?
Can’t recall if he telephoned. But I knew of this.

On 28/3/73 at solicitors office extension of completion date
because Far East bad not yet approved?
Yes.

Lau telephoned you on 1/4 or 2/4 that Far East had
approved and you could complete any time you liked?

No. He did not.

You said you would let your husband know. He rang you

again next day for news and you again you would let him
know?

No.

In early April Lau never rang you?
No.

Your husband?

No. No point.

Did he write to you or your husband?
No.

How did you know of Far East approval?
It was announced in the newspapers everybody knew.

On 28/3/73 you went to solicitors to extend agreement?
Not at solicitor — Lau took it to our office to sign extension
for one month.

Reason for it?

Because Far East had not approved takeover of our Com-
pany.

Takeover by issue of Fu Chip shares?

Correct.

Were not you interested to know as to when Far East would
approve?

I was.

= [0
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Exhibit A-21

40

124.

25,

126.

27

128.

129.

150

131,

-

193,

134.

153

136.

Think it was duty of Lau to inform you of approval?
Yes.

According to Exhibit A-13 approval given on 31/3/73 and
you said it would be duty of Lau to inform you defendants
say on 1/4 or 2/4/73 he telephoned to inform you?

Can’t remember.

Then why you denied this ¥2 an hour ago?
You did not ask me about that.

Question 114 repeated?
No.

Question 115 repeated?
No. Had he telephoned and my husband knew about that
my husband would not have gone to Tai Wan.

Your husband left for convenience?
No. ‘

You say all along you never knew of Far East approval?
Correct. ‘

Lau will say he tried desperately to telephone your husband
and all excuses made to stall him except that husband left
for Tai Wan?

Mr. Lau definitely and my husband left for Tai Wan. At
time of extension my husband disclosed his intention to go to
Tai Wan for a tour.

Not until mid April when Lau came to Wing On that you
told him your husband in Tai Wan?
But my husband did tell Lau he intended to go.

On that occasion you asked Lau about guaranteeing the 40%
of shares?
No.

Not until about 24/4/73 that you told Lau the subsidiary
agreement on 27/2/73 did not represent your intention?

I disagree. It’s sometime after 20/4/73 I sent foki for copy
of that agreement, found that it did not represent what I
agreed I decided to wait for return of my husband.

Never spoke to Lau about it?
No.

Read Exhibit A-21 you instructed Chow to write this?

Did not give such instructions. At that time Yung, Yu,
Yuen & Co. chased Chow for title deeds and Chow informed
me. I asked Chow to ask for letter of guarantee for the
2,520,000.



137.

You instructed him to write this letter? In the Supreme

No. I merely said that if the other party had my title deeds HSZ”’ ;(ZJ;,
I must get back guarantee for the 2,520,000 shares. Did Orgginalg
not tell him anything else. Jurisdiction
138. Read Exhibit A-22. Plaintiffs’
Evid
Adjourned to 2.30 p.m. e
Sgd. Simon F. S. Li 4 T
Ho Mei Ch
Court resumes as before 2.30 p.m. Cr%ss_el ry
Ho Mei Chun (R.F.A)) P.W.1. examination
10 Cross-Examination continued. (continued)
138. Read Exhibit A-22, do not now understand the contents?  Exhibit 4-22
I do now.
139. Was the contents of this letter related to you by Chow?
He telephoned me saying that the other side denied this.
140. Look at Exhibit A-23, Yung, Yu, Yuen & Co’s letter to Exhibit A-23
Hastings do you understand contents?
I do.
141. Mr. Chow related this to you?
I can’t remember.
20 142. But this is an important matter, completion on 30/4/73
known to you?
Yes. '
143. Willing to complete?
Yes.
144. Did you complete on 30/4/73?
No.
145. Why not?
Because letter of Guarantee did not incorporate my original
intention.
30 146.  Therefore not prepared to complete?
Correct.
147. Your husband told Lau on 24/4/73?
No.
148. When did you or your husband told Lau?
On 29/4/73 after husband’s return.
149. What date of week?
Can’t remember.
150. He went to office on Sunday?

No.

s B pae
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152.

153,

154.

|

156.

157.

158.

159.

160.

161.

162.

163.

164.
165.

166.

167.

If 29/4/73 was a Sunday what you say?
Probably for this matter he gave Lau a telephone call.

That’s the telephone call about taking action?
Correct.

At that time you, husband and son unwilling to complete?
Correct.

By then you had known of contents of subsidiary agreement?
Yes.

At that time Lau was chairman of Board of Fu Chip?
Yes.

He held large block of Fu Chip shares?
Yes.

Fu Chip gone public for just about 2 months?
4=

Fu Chip announced to public that it issued shares to acquire
Shing On and applied to Stock Exchange to deal in such
shares?

Yes.

Obtained approval to deal in such shares?
Yes.

Then you told him unwilling to complete tell me what was
his position?

Not that I was unwilling but contents of so-called guarantee
did not tally with original intention.

(Question 160 repeated)?
That I do not know if he failed to abide by original inten-
tion.

You knew by then you had Lau in your hands?
No.

Look at the main agreement which Exhibit C you were
going to have 4,200,000 shares of Fu Chip issued to you?
Yes.

Upon issue you could sell 40% of them?

Of other 60% you had to keep for one year?
Correct.

Under the 2nd agreement (subsidiary) you were bound to
sell and Lau bound to buy the 60% of such share for
delivery against payment on 30/4/73 clear to you?

No.

Was that not sufficient guarantee for you by Lau?
No.

i T
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168.

169.

170.

171.

47

173.

174.

175.

176.

177.

178.

179.

180.

181.

Why not?
Under Exhibit B, I was restricted. A genuine guarantee
would just give safeguard as to the price being $2.50

Why?
That would obliged me to sell if prices went up.

That’'s why, greed prompted you to squeeze Lau even after
signing agreement?
No.

Under Exhibit B -either side stood to gain or lose?
Correct.

Lau entered into Exhibit B only because he had confidence
in his shares?
I disagree.

Why should Lau involve himself even though Fu Chip was
the purchaser?
Perhaps he had confidence.

You were only selling a building and by the 2 agreements
you could sell 40% of shares at above $2.50 each and
the rest of 60% or at least $2.50 thus your returned safe
was not that the true agreement between you?

No.

But for your greed on 4/5/73 you had Lau to sign the
guarantee — Exhibit A37-38 you understand contents?
Yes.

This signed after cancellation of Exhibit B?
Yes.

Would you play cards which are so loaded that you will
never win?
But once I sit down I have to continue.

Would you enter into any business in which you will never
make money?
If T am bound by an agreement I would have to.

I said would you enter into a contract which bound to lose?
If T had agreed I had to go through with it.

Exhibit A-37, can the Lau brothers ever win on this docu-
ment or make a cent out of it?
Of course not if on this alone.

They had to give to you because you had a knife behind
them for refusing to complete?
No.

= AN s
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Exhibit A37-38



In the Supreme 182. Can you give one reason why Lau should sign Exhibit
Couri of A-37-38 for a matter not concerned him?

Hong Kong
Original
Jurisdiction As first the guarantors to be Fu Chip and Lau brothers.
Plaintifs’ But according to Yuen, solicitor, a listed Co. could not
Bviderice give guarantee and therefore the Lau brothers became
guarantor in behalf of Fu Chip.
No. 4
Ezvi\}lei Chun 183. Why should they take personal risk for Fu Chip?
Cross- Philip Yuen said even he did not read the Exhibit B before
examination but it was alright as sale of commodity. He did not yet
(contipued} 10 gone through this but it was alright. He said that at time
Exhibit A37-38 of signing Exhibit A37-38.
184. (Question 183 repeated)?
Since they were buying our Co. they had to sign this docu-
ment as guarantor.
185. But they did not buy, the Co. only bought from you, why
should the Lau’s involve themselves?
They were directors of Fu Chip.
186. Laus signed under duress?
No.
20 187. If Laus did not sign you would not complete?
Correct.
. 188. On 4/5/73 you, husband and son signed another document
BRBR0d Exhibit A-39 you signed it?
When I signed it it must have been explained to me.
Exhibit 437-38 189. This was signed after Exhibit A37-38 signed?
Correct. .
Exhibit A-39 190. This, A-39, drafted same afternoon?
Wel.
Re-examination — nil.
P.W.2 i
Chan Kwai Wah 30 Chan Kwai Wah (Affirmed) P.W.2.
Examination Of 10A Wang Fung Street 4th floor Fung Wong New

Village. Employed by Sai Sing Finance Co. It is Ltd. Co. &
Mr. & Mrs. Pao have interest in it. Previously employed by Wing
On Securities Co. operated by Mr. & Mrs. Pao.

Know of their sale of Shing On shares to Fu Chip Invest-
ment Co. Ltd. Lau Yiu Long and Lau Kam Ching acted for Fu
Chip. I know them.

=
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I first had anything to do with this matter between 25/4/73
and 27/4/75. Can’t remember definite date.

I see Exhibit C, and Exhibit B and say that I have seen
them before. The first time I saw them was on or about 27/4/73.
Both Exhibits dated 27/2/73. But I never saw them on or about
that date.

I can remember the date I saw because I was instructed
by employer, Mrs. Pao, to collect something. She told me Lau of
Fu Chip instructed solicitors to ask her for title deeds. But she
would have to have a guarantee for stock price from him before
handing over ttle deeds. She asked f I had receved such documents
of guarantee. I sad never and I never knew of such matter. She
instructed me to go to Fu Chip to ask Lau for this document.
I went and met Lau Kam Ching who usually searched for document
without success. He said he understood matter completed. He
took me over to Messrs. Yung, Yu, Yuen & Co. where he found
Mr. Yam, the clerk who said everything had been completed. I
suggested having a look at the files. He produced a bundle of
documents. That was first time I saw Exhibits B and C. 1 read
through them and asked Yam there should be a guarantee. Yam
pointed at Exhibit B and said that was the one. I said it looked
like an agreement of sale in future. I asked for permission to
take photo copy of it. Yam when pointing out Exhibit B said
it’s the same. When time came the price would be $2.50 per
share.

I took the copy back and explained contents to Mrs. Pao.
At that time Mr. Pao was in Tai Wan. Mrs. Pao said that the
guarantee as it stood was a bit different from the original intention.
She also said that she might wait till Mr. Pao returned and discuss
matter.

Mr. Pao returned on 29/4/73. 1 saw him in the afternoon.
On that day I took no part in this dispute. We worked on Sundays.

My next involvement in this dispute was on 30/4/73. That
morning Mr. Pao came in the office with brief case. He opened
it and showed me the contents: accounts books of Shing On Co.,
bank statements, Co. seal. He gave me certain instructions. As
result I went to see Lau Yiu Long in the same morning. I failed
to find him in his office but found him with Mr. Yam in Yung,
Yu, Yuen & Co. I spoke to Lau that Pao returned specially from
Tai Wan as he was anxious to have the matter completed as
scheduled and according to prior arrangements.

Adjourned to 10 a.m.
Sgd. Simon F. S. Li

— 47 —
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Exhibit B

Exhibit B & C
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17.7.75 10 a.m.
Court resumed.

Chan Kwai Wah (R.F.A.) P.W.2.
Evidence-in-chief continued.

I also told Lau that the letter of guarantee which he
promised to give was not yet ready and Pao liked him to have
document prepared so that both parties could sign it. I said that
Pao had handed everything to me and documents and things of
Shing On could be handed over any time. Lau said Pao mis-
understood him and that the two documents already signed were
the things wanted by Pao. I understood Lau to mean that the
two documents signed and retained by Yung, Yu Yuen & Co. were
the same wanted by Pao. I said according to Pao what Lau
promised was not something that form and that Pao insisted Lau
should prepare a letter of guarantee as he promised before Pao
would complete the transaction.

When I mentioned guarantee I did not mention terms of
guarantee which were known between them. No. But I did
mention to Lau Pao did not want an agreement of sale in advance
and would only accept a form originally agreed to viz: a straight
guarantee that the value would be same for one year. Lau refused
to alter his stand. Lau said Pao misunderstood him and that
should Pao refused to give effect to transaction he could sue him.

Mr. Yam said: “We can at once get an injunction from the Court”.
I said, “You should not do that. Besides you are good friends.
You have to abide by your mutual agreement. Think it over. I
beg leave”. So I left.

On or about 2/5/73 Pao told me something. As result
I want to see Lau and found him in Yung, Yu, Yuen & Co. He
and Yam was in Yuen’s office. I waited a while and they came
out. Lau said that Yam had already made out a proper letter
of guarantee. Yam gave me a draft and I took it back to Mr.
and Mrs. Pao. On instructions I took draft to Mr. Chow of
Hastings. As instructed Chow read the draft and typed out another
draft for me to take back with first draft. Chow’s draft is in
Exhibit A-25.

I conveyed messages for the meeting on 4/5/75 but they
also teelphoned me another. On afternoon of 3/5/73 when I took
last draft to Yam and Lau at Yung, Yu, Yuen & Co. Yam said
it’s already. Lau said it’s late he arranged with Philip for them
to go to Yung, Yu Yuen & Co. at 2 p.m. 4/5/73 to sign the
document.

On 4/5/73 1 went to Yung, Yu, Yuen & Co. together with
Pao, Mrs. Pao and their son. I was present when Exhibit B was
cancelled and other documents signed.

I am definite I did not see Exhibit B or Exhibit C on or
about the 27/2/73. Prior to 27/4/73 1 did not see or explain
these documents to the Paos.

b oaR =
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30

Cross-examination:
1.

To Court:

10.

e

12.

15

14.

15.

In the Supreme

Court of
Saw Exhibits B & C on 27/4/73 atYung, Yu, Yuen & Co.?  Hong Kong
Yes Original
3 Jurisdiction
You made copies of both to take back to Mrs. Pao? =g
Yes Plaintiffs
’ Evidence
Where are they now? N 4
I don’t know. I gave them to Mrs. Pao. P.(V)’ilz
Chan Kwai Wah

You are senior employees of Wing On? p
Yes. Do every thing for Wing On. But this is Shing On 795

examination
matter. ;
(continued)
Never saw documents again?
No.

Before going to Yung, Yu, Yuen & Co. on 27/4/73 never
heard of Shing On and Fu Chip transaction?
Knew of it but not details.

What did you know before Mrs. Pao gave you instructions?
Only that they were selling Shing On to Fu Chip by way of
takeover. No mention of price.

Before 27/4/73 met Lau?
Yes. Did not know him well.

When and where?
Most probably at ten and lunch time.

Ever seen them up your office?
No such recollection.

You deal with sale and buy notes of Wing On?
I was only an administrative and accounts side but not
business.

Buyers’ business covered by accounts side?
Yes. But I don’t see the person.

When people came up to office you see them?
Not from where 1 got — my back toward them.

Know Lau Yiu Long a good customer of your Co.?
I have seen his name several times in accounts notes.

You never saw him in your office?
That I can’t remember clearly.

I saw him in March.

16.

Did you see him in office before 27/4/73?
I am still not clear. I now say I could not have seen him
in office in March. Nor in February.

— 49 —



In the Supreme
Court of
Hong Kong
Original
Jurisdiction

Plaintiffs’
Evidence

Exhibit D

No. 4

P.W.2

Chan Kwai Wah
Cross-
examination

(continued)

Exhibit E

Exhibit B-1

Exhibit C

10

30

17.

18.

19.

20.

21,

22.

23.

24.

28,

26.

27s

28.

28

30.

Remember the day when Fu Chip was listed in the Kam
Ngan Exchange?
No.

Not interested?
It’s listed in Far East, not Kam Ngan.

Look at Exhibit D, prospectus, your boss had forms for
application?
Yes.

He never offered you some?
I never did this.

Can you now say when Fu Chip listed? — 23/2/73?
Yes.

Mrs. Pao admitted Lau Yiu Long in Wing On Office for
better part of day, know anything about this?
Really it had not come to my notice.

Whose initials were this on Exhibit E?
One Mr. Leung who has already left the firm.

Recognise the signatures of the Pao’s — 3 of them?
Yes.

Look at the crossed out signatures recognise them?
Yes. They are the Pao’s signatures.

Document — Exhibit B1.

You knew your Yiu Long well?
Not well.
You on 27/2/73 at office of Wing On applied Co. seal of

Shing On on 2 documents i.e. Exhibit C and carbon copy
of Exhibit C?

Not so.

This is the other copy?
Not so.

You did go after explaining the documents?
No such thing.

What happened to see Lau Yiu Long and failed to find him,
what happened? ‘

Lau Kam Ching told me Yiu Long not in.

e O
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20

30

31.

32,

33,

34.

. 3

36.

-y

38.

39.

40.

Re-examination:

Knew Lau Kam Ching?
He told me he’s Lau Kam Ching.

If he did not know you why should he take you to Yung,
Yu, Yuen & Co.?

In fact he took me.

On 30/4/73 you and Lau Yiu Long never met at Yung,
Yu, Yuen & Co.?

We did.

Met him at Fu Chip?
Not so.

Told Lau that if Lau guarantee 60% he would complete?
Not that way.

Lau was mad and told you to get loss (Mrs. Pao wanted

40% and now 60%)?

No.

Throughout interview you were very polite?

Not so.

No meeting between Lau and You on 1/5/73 because Lau
went to Wing On to tackle Pao?

I knew nothing of this.

There after you acted as runner between Yung, Yu, Yue
& Co. and Hastings? :

For the draft,yes.

That’s occasion when you and Lau went to see Yam on
3/5/73?

Yes. I saw them 2 together.

As I said I never applied Shing On Co. seal on Exhibit C

In the Supreme
Court of
Hong Kong
Original
Jurisdiction

Plaintiffs’
Evidence

No. 4

P.W.2

Chan Kwai Wah
Cross-
examination

(continued)

P.W.2

or its copy. Also said on 30/4/73 Pao handed me thing including Chan Kwai Wah

Shing On seal.
at all.

— 51 -

Prior to 30/4/73 1 never saw the Shing On sea]l Re-examination



In the Supreme
Court of
Hong Kong
Original
Jurisdiction

Plaintiffs’
Evidence

No. 4

P.W.3

Chow Hin Yau
Examination
(continued)

Exhibit AI-6

Exhibit A1-6

Exhibit A-7-9

Exhibit A-20

10

20

30

40

Chow Hin Yau (Affirmed) P.W.3.

of 462 Nathan Road 5th floor. Clerk of Hastings & Co.
Been so since 1/1/46. Known Pao family nearly 10 years. They
had landed property transaction in our office. That’s why. Apart
from so acting now became a family friend of them. I know they
have habitual luncheon place at Golden City Restaurant in 1973.
Can’t remember which floor. In those days I did not lunch with
them often. Lunched with them only when they telephoned to
ask me — not even few times a month. They asked about once
or twice a month.

I see Exhibit A-1 to 6, the main agreement and say I saw
it first at end of February 1973. Pao rang me to meet him at the
Golden City Restaurant. He did not tell me the purpose of the
lunch. When I arrived I saw Mr. and Mrs. Pao with over 10
persons. Can’t remember who else. But 1st defendant was there.
Mr. Ho San Kuen, solicitor, present. But he did not participate
in conversation. He knew the Pao’s. I think young Pao was there
too. Pao produced a document and asked me to explain and inter-
prete to him. I did, not word for word but only the material parts
of document. I did go through Clause 4 with him.

Before then I knew nothing about this transaction. Nor
did I know Pao family was going to sell Shing On. That was first
time I saw Lau, the 1st defendant. I was asked to explain docu-
ment simply because I am a family friend. 1 left the party before
2 p.m. They were still having lunch. Before I left Pao never asked
me to explain any other document.. Exhibit A1-6 was the only
document I saw — no others, none at all. Nor did I see any one
signing any document — not even Exhibit A(1-6).

I can’t remember if I have met Lau Kam Ching.

I see Exhibit A(7-9) and say that I saw photo copy of it
just prior to commencement of proceedings i.e. May 1974. 1 saw
it was brought to me by Chan for that purpose. Can’t remember
whether T saw it before that. I explained Exhibit 7-9 to Pao
after Chan brought it to me. Not before that.

In early 1973 Hastings & Co. acting for Tsuen Wan Shing
On Estate Co. Ltd. in sale of units in Wing On Building. I retained
title deeds of Wing On.

I see Exhibit A-20. I remember receiving this letter. I rang
up either Pao or his wife to ask if I should part with title deeds
to Yung, Yu, Yuen & Co. They said no because they wanted to
get a guarantee. She said “They have not given us a guarantee.
You should not part with title deeds to Yung, Yu, Yuen & Co.”.
I asked her what was the guarantee. She gave me a figure of so

== A=
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many shares and so much. Thus I wrote a letter in reply of which
Exhibit A-21 is a copy. She just gave me a figure. I had no
document to check and I just put it down. I also received later
Exhibit A-22. 1 telephoned Mr. Pao or Mrs. Pao and passed on
the message contained in Exhibit A-22. Then I received Exhibit
A-23. T took similar action as I took with Exhibit A-22.

I see Exhibit A-25 at end of April Chan Kwai Wah took a
draft to me and said Pao wanted me to redraft document in such
form as to bind the other party to fulfil a guarantee. Exhibit A-25
is the redraft by me. The undertaking was set out in terms in
Exhibit A-25. It was drafted as results of instructions given by Chan
and details obtained from first draft brought by Chan.

Can’t remember if I was told anything about this deal
between 27/2/73 and the time I saw the draft. Can’t remember
if T had contact with Pao’s apart from the telephone conversations
over letter from Yung, Yu, Yuen & Co.

As to the alterations on Exhibit A-25. 1 only inserted the
2,520,000 shares etc. done by me. Also the 6th line from bottom
by me. Also 30th April in 3rd line from bottom. All other altera-
tions done by someone else. 1 got figures from Mr. Chan and
made alterations in my own draft.

Adjourned to 2.30 p.m.
Sgd. Simon F. S. Li

e S
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Hong Kong
Original
Jurisdiction

Plaintiffs’
Exhibit A21-23

Exhibit A-25

No. 4

P.W.3

Chow Hin Yau
Examination
(continued)



In the Supreme
Court of
Hong Kong
Original
Jurisdiction

Plaintiffs’
Evidence

No. 4

P.W.3

Chow Hin Yau
Cross-
Examination
(continued)

10

20
Exhibit B

Exhibit C 30

Resume 2.30 p.m.
Chow Hin Yau (R.F.A.) P.W.2.
Evidence-in-chief continued.

When drafted guarantee 1 was acting for Pao’s as a friend

and not professionally. I protected their interests in capacity of a

friend.

Cross-examination:

1

10.

11.

12.

12

In 1973 you were good friend of Pao family?
Yes.

To-day how can you remember so vivid a lunch in 27/2/737
The date approx. So were number of people at the party.

Can’t tell document a month before?
No.

When directed mind to case?
At commencement of action.

That is months later?
Yes.

What prompted you to remember?
1 went through the papers.

Look at Exhibit B,why so certain never saw it before at
27121737
That’s because 1 saw only one document on that day.

Could make a mistake?
No. I never saw it in February 1973.

Based on recollection 14 months later?
Yes.

Brain washed?
No.

Look at Exhibit C, is this the document you saw?
Yes.

Was there a duplicate to it when you saw it?
No. I saw only one. Can’t say if original or copy.

Did you see this man (Lau Kam Ching) on 27/2/73?
I can’t remember that day. Might have seen him later.
He’s younger brother.

e 4 e
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14.

15.

- 16.
&
18.
L
20.
21,

22.

o
24.

23,

26.

27,

How know he’s younger brother? In tg; lfrtttlgfme
May be afterward when he came for title deeds. Hong Kong
Original

When? Jurisdiction

After transaction in May 1973 or when Co. changed name Plaintiffs’

to Jack Carter. Evidence

Met him on 27/2/73? g%i/g

He might be there but I can’t remember. Chow Hin Yau
Cross-

When Pao asked you to lunch always be business? examination

No. Sometimes just a chat and lunch. (continued)

On that occasion when was invitation given?
Before lunch. '

You must be interested in Exhibit C when read it? Exhibit C
No.

Was not Shing On your clients?
Yes.

Hastings selling its flats?
Yes.

Were you not interested in firm’s practice?

I don’t mind. We have been friends for so many years.
We are not instructed to sell.

Did Pao told you that day about the guarantee?

No. No mention of any guarantee.

Look at Exhibit A-20, did you contact Mr. Pao? Exhibit A-20
Can’t remember if I rang Pao or Mrs. Pao.

But say in evidence in chief say talked to Mrs. Pao?

I telephoned but can’t remember whether Mrs. Pao or Mr.
Pao who might not be in office.

Why not insist on Mr. Pao?
The same.

Look at A-21, your instructions from Mrs. Pao only? Exhibit A-21
Yes.



In the Supreme
Court of
Hong Kong
Original
Jurisdiction

Plaintiffs’
Evidence

No. 4

P.W.3

Chow Hin Yau
Cross-
eXamination
(continued)

10
Exhibit A-22

20
Exhibit B

30

28.

29.

30.

31

82.

33.

34.

33,

36.

87

38.

30.

40.

Who were your clients?
The Tsuen Wan Shing On Invesmtent Ltd.

Shares not to be issued to that Co., can you explain?
That what I was told.

How could Ltd. Co. asked for guarantee?
I was so informed.

You know far more about this matter?
No.

Instructed to ask for guarantee for 4,200,000 shares?

I don’t know. Pao’s told me for sake of convenience for
shares to go public to consult Yung, Yu, Yuen & Co. also.
That’s why papers not in our possession.

Look at Exhibit A-22, did you have copy of agreement
referred in last para.?
No. I merely rang Mrs. Pao to convey their refusal.

Anyway you knew there was an agreement?
Up to that stage we had no copy of the agreement.

Could get copy from Yung, Yu, Yuen & Co.?

At that time she was very nervous and feared I had sent title
deeds to Yung, Yu, Yuen & Co. That’s why I wrote at
once.

But Yung, Yu, Yuen & Co. said instructed by Tsuen Wan
Shing On?

Yes. But I trusted the Pao.

Who’s your client?
Tsuen Wan Shing On.

How do you spell Pao?
P.A.O.

Is that why the amendment on 27/2/73 in Exhibit B?
I did not amend it.

You were there, saw Exhibit B and advised amendment?
No. I never saw Exhibit B.

—_— 56 —==



Re-examination: In the Supreme
Court of

I see Exhibit A-4 the Paos were spelt with a “B” ie. “BAO”. It HQ% Koe
a legal document describe Pao as Bao and I am asked to read it. I'll ask  jupisdiction
for 1.D. Card.

Plaintiffs’
Evidence

Pao Lap Chung (Affirmed) P.W.4.
No. 4

Of 1B Mei Fu Sun Chuen 8th floor Kowloon. I'm 3rd plaintiff. P.w 4
Son of 1st plaintiff and 2nd plaintiff. At one time a non-executive direc- Pao Lap Chung
tor of Tsuen Wan Shing On Investment Ltd. I took no part in Re-examination
negotiations between Shing On and Fu Chip for takeover. Parents tell
me.

I see Exhibit C. 1 identify my signature. I signed on 27/2/73 at Exhibit C
Golden City Restaurant, 1st floor. My parents went first I joined them
after my work. That’s the only one I signed.

I see Exhibit B. 1 identify my signature. 1 signed it on same day Exhibit B
at Golden City but not on 1st floor. It’s after lunch on ground floor
that 1 signed it.

After signing Exhibit C we continued lunch. Then we left together.
On ground floor Lau Yiu Long told me not to leave yet as his brother
was bringing another document. I was in a hurry to go back to Tsuen
Wan. No sooner than Lau finished asking Lau Kam Ching came with
a document saiyng that it was a mutual guarantee which he had to rush
to Far East Exchange. Exhibit B is that document.

My English standard up to Form 2 or Form 3. 1 did not read it
since Lau Yiu Long said it’s urgent and my father and mother signed it.
So I also signed. Prior to this Lau Kam Ching was not at the table
with us.

After signing Exhibit B 1 left for Tsuen Wan. Did not know
where parents went. I never went to Wing On Securities Co. after lunch
on that day. Never signed any document at Wing On Co. that day.

On 4/5/73 1 went with parents to Yung, Yu, Yuen & Co. I see
Exhibit A(37-38) and Exhibit B — also Exhibit A-39. Exhibit A(37-38)
Guarantee signed by Lau. Exhibit 39 Guarantee signed as Exhibit B
cancelled agreement.

Present:

Self, father, mother, Chan, Lau Yiu Long and Lau Kam Ching and
Philip Yuen who explained documents to us. = Then Guarantees signed
and Exhibit B cancelled.

Then all went to Charles Marfan for share scrips.

- B o
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“Hong Kong
Original
Jurisdiction

Plaintiffs’
Evidence

No. 4

PW4

Pao Lap Chung
Cross-
examination

(continued)

10

20

30

Cross-examination:

{4

10.

4 f

1

¥8.

14.

15.

Where lunches on Thursday 10/7/75?
Can’t remember clearly.

In 1973 you were an authorised clerk in Kam Ngan
Exchange of Wing On Security Co.?

Yes.

You were actually trading in February 1973?
p o1

February 1973 was height of share market?
Yes.

You were very very busy?
Yes.

Why went back to Tsuen Wan in afternoon?
At that time, no afternoon market.

No market to enable you to clear booklog?
Yes.

Why returned to Tsuen Wan?
Once I handed back the trading notes to Wing On I finished
my work.

You went back to Wing On to sign four documents?
Not so. Signed 2 in Golden City Restaurant.

You only signed one document on ground floor?
Yes.

Before signing read it?
No.

Knew what you were signing?
Lau said it’s mutual guarantee. Besides, I respected father’s
idea.

If father acted like a fool, you as son protect him?
Yes.

Shouldn’t you try to read document first?
Father trusted Lau Yiu Long and took his word for it. I
could sign it if he did.

If he’s a fool you joined him?
He’s normal and he’s no fool in signing it.

o BB
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20

30

16.

17.

18.

19.

20.

21.

22.

2

24,

2.

26.

7.

28.

29,

30.

Sure you signed without reading it? In the Supreme

Court of
Correct. . Hong Kong
Original
No amendment made thereon? Jurisdiction
No. Plaintiffs’
Exhibit
Remember clearly none? :
. 4 No. 4
Right. P.W.4
5 Pao Lap Chung
Only signed one on ground floor? Cros- ’
examination
L (continued)

Look at Exhibits B and Bl, compare them see signature Exhibits B & Bl
on both?

Yes.
Exhibit B and B1 identical copies?
Yes.

When did you sign the other?
Can’t remember.

Look at Exhibit B1 — Page 1, your name typed Bao, who Exhibit Bl
changed it to Pao?

I don’t know. -
You initialed it (amendment)?
Not my initial.

Who initialled?
My father.

Left with father?
No. On that day, after I signed. 1T left first.

You were last one to sign?
Yes. I left soon after I signed.

Look at Exhibit B when did you sign it?
Can’t remember.

Amend?
Can’t remember.

Compare Exhibit B and B1, signed your name by same pen? Exhibits B & Bl
Looks like it.

s L X



In the Supreme
Court of
Hong Kong
Original
Jurisdiction

Plaintiffs’
Evidence

No. 4

PWA4

Pao Lap Chung
Cross-
examination

{continued)

31. So’s your father’s signature?
It does not.

32. Mr. Lau’s?
It does not.

33. Was any further party suppose to sign either one of B or B1?
I don’t know. Only concerned with my own signature.

Once I signed I left.

Re-examination — Nil.

Plaintiff’s evidence.

10 Zimmern:

Defence
Evidence
D.W.1
Chu Wing
Cheung
Examination

20

Exhibit C

Exhibit C1

30

Not to open
Call witness.

Chu Wing Cheung (Affirmed) D.W.1.

Of 58 King’s Road, 13th floor Flat B. I am a certified Public
Accountant employed by Charles Marfan & Co. Been so employed
since 1952.

I know 1st defendant, Lau Yiu Long. In February 1973 I acted
for him in connection with the listing of shares in Fu Chip Investment
Co. 1 have file connecting with certain acquisitions — Prospectus
Acquisitions etc. Fu Chip Investment Co. Ltd.

I see Exhibit C, I find, in my file, a copy of Exhibit C. This copy
came to my possession about time of take over of Shing On. Reading a
letter dated 7/3/73 it appears that this copy in question must have
reached me before 7/3/73. 1 produce it.

Copy of Exhibit C — Exhibit C1.

Once Exhibit C1 reached me it had been kept in file and I had
possession of file always.

On Exhibit C1 some writings in red and green ink. Those were
mine.

Adjourned to 10 a.m.
Sgd. Simon F. S. Li
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Re-examination: In the Supreme
Court of

I see Exhibit A-4 the Paos were spelt with a “B” ie. “BAO”. If Hoo",f-'giltfgl"g
a legal document describe Pao as Bao and I am asked to read it. I'll ask  jyrisdiction
for 1.D. Card.

Plaintiffs’
Evidence

Pao Lap Chung (Affirmed) P.W.4.
No. 4

Of 1B Mei Fu Sun Chuen 8th floor Kowloon. I'm 3rd plaintiff. P.W 4
Son of 1st plaintiff and 2nd plaintiff. At one time a non-executive direc- Pao Lap Chung
tor of Tsuen Wan Shing On Investment Ltd. I took no part in Re-examination
negotiations between Shing On and Fu Chip for takeover. Parents tell
me.

I see Exhibit C. I identify my signature. I signed on 27/2/73 at Exhibit C
Golden City Restaurant, 1st floor. My parents went first I joined them
after my work. That’s the only one I signed.

I see Exhibit B. I identify my signature. I signed it on same day Exhibit B
at Golden City but not on 1st floor. It’s after lunch on ground floor
that I signed it.

After signing Exhibit C we continued lunch. Then we left together.
On ground floor Lau Yiu Long told me not to leave yet as his brother
was bringing another document. I was in a hurry to go back to Tsuen
Wan. No sooner than Lau finished asking Lau Kam Ching came with
a document saiyng that it was a mutual guarantee which he had to rush
to Far East Exchange. Exhibit B is that document.

My English standard up to Form 2 or Form 3. I did not read it
since Lau Yiu Long said it’s urgent and my father and mother signed it.
So I also signed. Prior to this Lau Kam Ching was not at the table
with us.

After signing Exhibit B I left for Tsuen Wan. Did not know
where parents went. I never went to Wing On Securities Co. after lunch
on that day. Never signed any document at Wing On Co. that day.

On 4/5/73 1 went with parents to Yung, Yu, Yuen & Co. I see
Exhibit A(37-38) and Exhibit B — also Exhibit A-39. Exhibit A(37-38)
Guarantee signed by Lau. Exhibit 39 Guarantee signed as Exhibit B
cancelled agreement.

Present:

Self, father, mother, Chan, Lau Yiu Long and Lau Kam Ching and
Philip Yuen who explained documents to us. = Then Guarantees signed
and Exhibit B cancelled.

Then all went to Charles Marfan for share scrips.
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Hong Kong
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Jurisdiction

Plaintiffs’
Evidence

No. 4

PW4

Pao Lap Chung
Cross-
examination

tinued
(continued) 10

30

Cross-examination:

¢

10.

11.

12

13.

14.

38

Where lunches on Thursday 10/7/75?
Can’t remember clearly.

In 1973 you were an authorised clerk in Kam Ngan
Exchange of Wing On Security Co.?
Yes.

You were actually trading in February 19737
Yes.

February 1973 was height of share market?
Yes.

You were very very busy?
Yes.

Why went back to Tsuen Wan in afternoon?
At that time, no afternoon market.

No market to enable you to clear booklog?
Yes.

Why returned to Tsuen Wan?
Once I handed back the trading notes to Wing On 1 finished
my work.

You went back to Wing On to sign four documents?
Not so. Signed 2 in Golden City Restaurant.

You only signed one document on ground floor?
Yes.

Before signing read it?
No.

Knew what you were signing?
Lau said it’s mutual guarantee. Besides, I tespected father’s
idea.

If father acted like a fool, you as son protect him?
Yes.

Shouldn’t you try to read document first?
Father trusted Lau Yiu Long and took his word for it. I
could sign it if he did.

If he’s a fool you joined him?
He’s normal and he’s no fool in signing it.
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30

16.

17.

18.

19.

20.

2L

22.

23.

24.

[ - &

26.

&1

28.

29.

30.

Sure you signed without reading it? In the Supreme

Court of
Correct. Hong Kong
Original
No amendment made thereon? Jurisdiction
No. Plaintiffs’
Exhibit
Remember clearly none? ———
: No. 4
Right. P.W.4
. Pao Lap Chung
Only signed one on ground floor? Cross-
examination
aek (continued)

Look at Exhibits B and B1, compare them see signature Exhibits B & Bl
on both?

Yes.

Exhibit B and B1 identical copies?
Yes.

When did you sign the other?
Can’t remember.

Look at Exhibit B1 — Page 1, your name typed Bao, who Exhibit Bl
changed it to Pao?

I don’t know.

You initialed it (amendment)?
Not my initial.

Who initialled?

My father.

Left with father?
No. On that day, after I signed. I left first.

You were last one to sign?
Yes. I left soon after I signed.

Look at Exhibit B when did you sign it?
Can’t remember.

Amend?
Can’t remember.

Compare Exhibit B and B1, signed your name by same pen? Exhibits B & Bl
Looks like it. ‘ v e
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In the Supreme
Court of
Hong Kong
Original
Jurisdiction

Plaintiffs’
Evidence

No. 4

P.W4

Pao Lap Chung
Cross-
examination

(continued)

Defence
Evidence
D.Ww.1
Chu Wing
Cheung
Examination

Exhibit C

Exhibit Cl1

31. So’s your father’s signature?
It does not.

32. Mr. Lau"s?
It does not.

33. Was any further party suppose to sign either one of B or B1?
I don’t know. Only concerned with my own signature.

Once I signed I left.

Re-examination — Nil.

Plaintiff’s evidence.

10 Zimmern:

20

Not to open
Call witness.

Chu Wing Cheung (Affirmed) D.W.1.

Of 58 King’s Road, 13th floor Flat B. I am a certified Public
Accountant employed by Charles Marfan & Co. Been so employed
since 1952.

I know 1st defendant, Lau Yiu Long. In February 1973 I acted
for him in connection with the listing of shares in Fu Chip Investment
Co. I have file connecting with certain acquisitions — Prospectus
Acquisitions etc. Fu Chip Investment Co. Litd.

I see Exhibit C, I find, in my file, a copy of Exhibit C. This copy
came to my possession about time of take over of Shing On. Reading a
letter dated 7/3/73 it appears that this copy in question must have
reached me before 7/3/73. 1 produce it.

Copy of Exhibit C — Exhibit Cl1.

Once Exhibit C1 reached me it had been kept in file and I had
possession of file always.

On Exhibit C1 some writings in red and green ink. Those were
mine.

Adjourned to 10 a.m.
| Sgd. Simon F. S. Li
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Resume 10 a.m. In the Supreme

Court of
Gittins: No cross-examination of Chu. HOO"S; _KOI"S
But ask for file to be made Exhibit. ,u,,-f,’,f;c",‘}o,,
File produced by counsels — Exhibit F. -
Defence
Lau Yiu Long (Affirmed) D.W.2. Evidence
No. 4

Of Wan Fung Building, 13th floor Flat C-1 at 152 Tin Hau Temple DW.2
Road Hong Kong. Land investment merchant. Have known 1st y.. viu Long
plaintiff and 2nd plaintiff since middle of 1971. Examination

Prior to transaction in question had other transactions with them. (cominued)

I used to buy and sell shares through their Wing On Securities Co.

In early 1973 I was chairman of Board of Fu Chip. For first time L
then Fu Chip shares quoted in Stock Exchanges. I see Exhibit D, and Exhibit D
say on day it was published I was in Hong Kong. But I was away soon
after. On 10/2/73 I went to Macau. Returned on 11/2/73. On
12/2/73 1 went to Tai Wan and returned on 19/2/73.

I see document which is my passport. I find relevant entries in
in respect of those two trips.

(Gittins agreed as to those dates).

On return from Tai Wan I met Mr. Pao on either 20/2/73 or
21/2/73. Pao called at my office to see me. Can only remember
important fact. Pao asked me how, as a friend, I failed to notify him
as to listing of our shares and that as we were friends he could have
been counted in the game. He said that had I notified him beforehand
he could have his Wing On Building included in whole scheme. I said
I could do nothing as everything had already been completed and that if
he still felt interested we could talk about it after listing and then by
way of takeover. Pao suggested that onthe day of listing I should go to
Wing On Co. so that he could watch the market for me. That’s all in
that meeting. &

Fu Chip first listed on 23/2/73.

I was already in Wing On before 10 a.m. I went because of Fu Chip
shares being listed first day and I wanted to watch the market. I bought
Fu Chip shares that morning. 1 see Exhibit E and say that the first 4
copies all bought notes of Fu Chip shares.

After close of market on that day I asked my wife to ring Mirs.
Pao. We arranged to meet at lobby of Peninsula Hotel. Mr. and Mrs.
Pao, self and my wife met. The purpose was to discuss matter of taking
over Tsuen Wan Shing On. 1 told them as result of our talk the other
day I was keenly interested in the take over. I inquired into his intention
and ask him to tell me the situation of the building in Tsuen Wan. Mr.
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and Mrs. Pao gave detailed account as to situation of building viz. there
were 70 odd domestic units all of which had been sold except the 2 units
on the top floor, business units on 2nd floor and ground floor had not
yet been sold.

I asked for their price. Pao told me that Kieu Fung Sau Kee
offered $8 million and he refused. I asked how much he wanted. He
said he would let me know after he worked out the figures.

From the Peninsula the Paos went into our car to go to the site of
Wing On Building. It’s quite dark. We just had a look outside build-
ing. We went back to town and sent the Pao’s home. No price was
mentioned on route. He arranged to meet me at Wing On on the next
day. During the trip no mention was made of the mode of buying the
building.

On 24/2/73 we met at about 11 a.m. in Wing On Co. I saw both
Pao and Mrs. Pao. I asked them the price and he gave it as $11,000,000.
I asked how he worked out that figure to be worth that much. He said
he had to work it out again. That morning the mode of transaction was
discussed I made it clear it would not be a cash transaction but by
allocation of shares. Both had no objection. Before I left I told Pao
that he should work out price quicker as I was taking over 3 other build-
ing site in the scheme and hope our transaction could be included in
time together. Said we were businessmen and had to make decisions
quickly.

On my return shortly Pao rang me saying he would come to see me.
Pao arrived with brochures concerning sale of his building in Tsuen Wan.
Also written on a piece of paper setting out prices for the upper floor
units and ground floor units together with the prices of. units already
sold. All these figures added up to $10,800,000. Also written was that
such figure included his undertaking to account for the deposit collected
in respect of the units already sold. I replied that the price was clear
but I must discuss it with my brother Lau Kam Ching and would meet
him following Monday.

On following Monday, 26/2/73 we met. We talked about the
price. I first offered $8.5 million. They declined. Mrs. Pao wanted
$11 million. T refused because even figure they worked out was $10.8
million. Then Mrs. Pao suggested $10.8 million. Hackling took place
and eventually agreed upon figure of $10.5 million and that payment to
be made by way of allocation of shares valued at $2.50 each. It took
only half an hour to reach this agreement. I was anxious to acquire
and they were anxious to sell. After agreement reached Mrs. Pao told
me she had licence as stock broker and in future we could join to be
banker in a game. At that time we were all in high spirit. @ We met
again that afternoon to talk of details of the transaction. 1 suggested
that the share allocated to them should not be sold for one year as to
60%. 1 gave them the reason.
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— that as major shareholder they must support the shares.  They were
well pleased saying that we were in same boat and hope boat would float.

Then Mrs. Pao asked what happened if shares dropped below
$2.50. I shall I could sign agreement with her to my back the shares
at $2.50 after one year. Both Mr. and Mrs. Pao agreement. Then Pao
and I went to see Mr. Yam at Yung, Yu, Yuen & Co. I gave an
account to Yam of take over by Fu Chip of Shing On Co. Yam
was instructed to prepare two agreements — one for take over of Shing
On by Fu Chip by issuing 4.2 million shares of Fu Chip to acquire on
shares of Shing On Co.

I made clear that tender had to pay for balance of construction
costs for Wing On Building — the only asset of Shing On. Also 60%
of the shares i.e. 2,520,000 shares of Fu Chip should not be sold within
one year. Wing On Building to be completed by the end of June 1973.

The other agreement was that I undertook to buy back from Mr.
and Mrs. Pao the $2,520,000 issued to them at $2.50 each at the end
of one year.

Pao On was present throughout the time I gave these instructions.
Yam asked me for specific day. After same discussion we, Pao and I
agreed to date to be 30/4/74. Yam repeated all my instructions to us
and asked us if that was agreed. Neither Pao nor I objected.

I asked Yam when could we signed. Yam said next morning. I
asked Pao if alright to sign document at Yung, Yu Yuen & Co. Pao
said no and asked me to have tea with him on 4th floor at Golden City
Restaurant before 1 p.m. and that I should bring the 2 agreements so
that he might show them to Chow Hin Yau of Hastings.

On following morning I and Lau Kam Ching went to Yung, Yu,
Yuen & Co. about noon. Yam gave me 4 copies of documents (originals
and copies). From there we went to Golden City Restaurant. Before
we left Yam explained contents of documents in detail.

On arrival at 4th floor of Golden City I saw Pao and Mrs. Pao
and others already at the table. All friends of Pao. I handed all 4
documents to Pao. Pao handed them all to Mr. Chow who was intro-
duced to me. Chow was the one who gave evidence yesterday. Chow
then proceeded to explain the documents in great details, sentence by
sentence to Mr. and Mrs. Pao. In all it took about 20 minutes. But
none of the documents was signed there. Throughout that lunch Lau
Kam Ching was present.

After lunch we followed Pao back to Wing On Co. However, I
told Pao to wait for a while on ground floor so that Lau Kam Ching
could go back to Wing Lok Street to get the rubber chop. We waited
there for about 15 minutes. At that time documents were in Pao’s
possession. On Lau Kam Ching’s return we all walked to Wing On
-— me, Kam Ching, Mr. & Mrs. Pao and Pao Lap Chung.
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At Wing On Pao handed the documents to Chan Kwai Wah to read.
I knew Chan Kwai Wah. Chan explained generally an outline of such
documents. Then we, five of us, signed the documents.

I see Exhibit B, I identify my signature therein. 1 also identify
my signature therein. Also my signature on Exhibit C1. 1 also identify
the signatures of Exhibit C1 as those of Mr. Pao, Mrs. Pao and Pao
Lap Chung. I see a seal in middle of page in Exhibit C and say it was
applied at the time of signing the documents by Chan Kwai Wah. He
applied the seal to 2 documents. After signing the documents returned
to me and I at once took them to Mr. Yam of Yung, Yu, Yuen & Co.
I got copy of take over agreement to be taken to our accountant Charles
Marfan.

Subsequently saw the Pao’s often. On 27/3/73 1 went to Wing
On to watch the market. I inquired if work on Wing On Building com-
pleted. Pao said it’s been completed but no ocupation permit yet. Pao
then suggested an extension of one month. I said no problem because
Far East Exchange to deal in the allocated shares hand not yet been
approved. So I instructed Yam to draft extension indorsement. Madc
appointment to have Mr. & Mrs. Pao and Pao Lap Chung to go to
Yung, Yu Yuen & Co. to sign the indorsement for extension. It was
duly signed in presence of Yam.

I see Exhibit 13, I was notified of the contents therein on 2/4/73.
I at once notified Mrs. Pao by phone and express my hope that comple-
tion of our transaction would take place at an earlier date. Mrs. Pao
said she would inform Pao. A day or two later I phone Mrs. Pao again.
She said Pao had not quite resolved yet and was still thinking the matter
over. I asked her to discuss the matter with him and let me know
their decided date for completion.

I waited for another week and still had no news. 1 made many
phone calls everywhere to locate Pao. I tried Tin Shin Goldsmith, Sai
Sing Goldsmith, Wing On and Pao was not in any of these places. I
even telephoned his own home as late as midnight. His servant either
he’s out to social engagement or at a meeting. Could not contact him.
But never told that Pao went away.

Then on 16/4/73 or 17/4/73 I went to Wing On Co. and saw Mrs.
Pao. 1 asked her about the date of completion. She said that it’s for
Pao to decide and Pao was away from Hong Kong. She also requested
that I should give a guarantec in respect of the 40% of shares which
she could sell at once that such shares should not fall below $2.50 each
within one year. I refused since we had already signed two agreements.
I reminded of the agreement concerning the take over and my contract to
buy back 60% of the shares was good enough. She said she knew no
English and thus blindly signed the agreement about the 2,520,000 shares.
Immediately I rebutted that she’s in real estate business and that she
signed many contracts of such nature and she signed after Chow ex-
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plained to her. She insisted 1 had previously guarantee the price of
the 40% as well. No result I left. I at once went to Yuen Pak Yiu
to discuss this business.

Exhibit 20 was sent on my instructions I saw Mrs. Pao again on
24/4/73 and I asked her why title deeds had not been turned over after
our letter in Exhibit 20 dated 19/4/73. She said there could be no
transaction unless I gave her a guarantee that the 60% of shares she’s
not allowed to sell in one year should not fall below $2.50 each within
one year. Again she said I had already agreed with her on that.

I see Exhibit A-21, letter from Hastings to Yung, Yu, Yuen & Co.
dated 25/4/73. Yuen, solicitor, personally explained contents to me: I
gave instructions of him to reply which is in Exhibit A-22 dated
27/4/73.

For rest of April I did not see the Paos again. But instructed
Yung, Yu, Yuen & Co. to remind Paos of completion date of trans-
action. For the same period, however, I saw their employee Chan Kwai
Wah who came on the 30/4/73 at noon to my office. He spoke to
me politely that Pao had return and instructed him to say Pao was
willing to complete the transaction but only on condition that Fu Chip
would guarantee the 60% of shares he’s not allowed to sell in one year
should not fall below $2.50 each in one year. I flew into a rage at
once. 1 said a few days before Mrs. Pao asked to have guarantee for
40%, then 2 days ago, I receive a letter requiring guarantee of 100%
and now you want it from Fu Chip for 60% obviously. They were
making things difficult. Chan Kwai Wah then said in nice way that I
was not to bother about a woman’s talk. I told Chan that it was the
last days for the completion and if Pao did not complete I would sue him.
Then Chan left. '

Adjourned to 2.30 p.m.
Sgd. Simon F. S. Li
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~ of deposit from you.”

Resume 2.30 p.m.
Lau Yiu Long (R F.A.) D.W.2.
Evidence-in-chief continued.

On 1/5/73 1 went in morning, to Wing On Co. where I saw Pao.
I said to him: “As friend you should not make things so difficult for
me. The matter of take over of that building published in the papers,
approval to deal given by Exchange. Without completion Fu Chip can’t
take over the building. That will be bad news in the market. Society
will lose confidence in my shares and they will be bound to slump tell
me what I can do”. Pao was very heated and said “At any rate I
won’t complete the transaction short of the guarantee”. Probably he
referred to the one previously mentioned. He said “Are you going to
sue me? By all means. I have no fear because I received not a cent
I said: “If T sue you I am forced to do so”.

Did not see them on 2/5/73. But in morning on 2/5/73 Chan
Kwai Wah came to see me in Fu Chip office. Chan said he hope that
we would settle the matter. As an employee he did not want to see his
boss in law suit. If a guarantee was needed it would settle matter. 1
said impossible to settle the matter. He said once there’s law suit there’s
nothing to gain. Consequence too obvious. He said as for the guarantee
let us not talk of Fu Chip. All that’s required was a guarantee that
60% of the shares should not fall below $2.50 within a year but all
5 directors of Fu Chip should sign it. 1 said definitely it would not
work. I said the existing executor directors were self and brother. The
other 3 directors each held only 100,000 to 200,000 shares. They

would certainly not be prepared to guarantee involving millions. Chan
agreed and said he would talk to Pao.
Same day Chan came to my office as again in the afternoon. He said

that Pao had agreed to both me and my brother only signing. In
addition he raised 2 other requests viz: the name of Wing On should not
be changed and that the completion of these units sold through Hastings
should be done in Hastings and by Mr. Chow. I said I would give a
reply after I consulted my brother Lau Kam Ching.

I did consult Lau Kam Ching and explained the situation to him
that we had been cornered and had no alternative. My brother said:
“Do as you please”. I met Chan on 8/5/73 when he come again about
11.30 a.m. 1 raised no objection to giving Chow the job but could not
have it in document to be prepared by Yung, Yu, Yuen & Co. Chan
agreed to pass on message.

In the afternoon on 3/5/73 Chan came and said there was no
problem. I went with him to see Yam. I told Yam of the additional
request about the Guarantee. Yam at once typed out draft along the
line I told him for Chan to take it back. Arranged to meet him at
Yam’s office the next day after he shown draft to Chow.
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On 4/5/73 met Chan at Yam’s office. He took with him a new
draft prepared and handed to Yam. Yam changed few words and
typed a 3rd draft for Chan. About 2 p.m. Chan came with yet another
new draft. 4th one — to hand to Yam. Yam still disagree with word-
ing but this time he made no alteration. He took it to Mr. Yuen for
perusal. Chan rang Pao. Then Yuen spoke to Pao who was invited
to go to Yung, Yu, Yuen & Co. to talk, Pao came with his wife
and son.

That was the first time when both side before a solicitor in connec-
tion with the subject matter. In their presence Yuen made certain al-
terations to Chow’s draft and explained contents to them. Mrs. Pao
insisted on a guarantee by Fu Chip.

I see Exhibit A(37; 38). This is copy of the document I signed on
that day. At the time I was unhappy about the requirement that Fu
Chip should join in the guarantee. Yuen explained that Fu Chip, could
not give such a guarantee for reasons I can’t remember. After Exhibit
A-(37; 38) signed I suggested going to Charles Marfan to complete the
transaction and that plaintiffs should leave 60% of the allotted shares
with Charles Marfan.

Before we signed Exhibit A-(37; 38) both the plaintiffs and we
signed for the cancellation of the agreement for sale of 2,520,000 shares
— 1i.e. Exhibit B and Exhibit Bl.

Coming back to deposit of shares Mrs. Pao insisted on taking the
60% as well. 1 suggested one scrip for 2,520,000 shares. She insisted
on board-lot scrips. I suggested an indorsement. I was displeased and

was choked. I pointed out that if she chose to buy and sell in big
quantity. 1 would be ruined because shares bound to drop.

I see Exhibit A-39, it signed by the Pao’s to satisfy me.

Then all of us went to Marfan’s office.

I see Exhibit A-34, 35. It set out item Co. seal — It’s seal of

Shing On Co.
of the shares.

I obtained possession of that seal after Pao took delivery
We went to Wing On to delivery of the articles.

To Court:

Had Exhibit B not been cancelled I would not intend to ask them
to sell to me before end of April 1974. 1 did not give matter a thought.

Cross-examination;

1. Agreed Mrs. Pao a formidable business woman?
I agree.

2. Mr. Pao a very successful business man?
I agree.

— BT
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10.

11.

12.

13

14.

Pao very anxious to acquire a large chunk of shares in a
public Co.?

I agree.

At that time preferable to hold shares than to hold cash as
Mrs. Pao agreed?

I also agree.

Many people held that opinion?
Yes.

You also of that opinion?
Yes.

Share prices going strongly upwards?

- Yes.

Most felt the prices would continue to go up and not down?
Correct.

Look at Exhibit A-36(C) announcing Fu Chip’s acquisitions
and for Tsuen Wan Shing On for $10,500,000 to be paid
in shares?

Yes.

534 millions for Shing On Street property?
Yes.

Then announce valuation of Hong Kong auctioneers as to
proper price?

Yes.

Regarded as proper price?
Yes.

Fair, even if payment made in cash and not in shares?
Correct.

If you were seller of property for 102 millions in each how
would you view if 60% of the purchase price were deferred
for one year?

If sale of one flat for $100,000 of which $60,000 deferred
for one year I would not go into it.

In short, no.

g Y
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15.

16.

17.

18.

19.

20.

21.

22

23.

24,

23,
26.

Take Exhibit B and C together, they mean plaintiffs unable In the Supreme

to realise 60% of their proceeds of sale for one year? Court of
Hong Kong

Yes. Original
Jurisdiction

Take Clause 1 of Exhibit B plaintiffs can’t mortgage the
shares and must hand over all rights accrued before or after g‘i’:ie”“
signing of agreeing? il

It should not be so. Should be after the signing. I should No. 4

not get dividend after signing but before completion. I had Eé?xv.szfiu -
not paid yet. Chms
According to Exhibit D your forecast dividend was 8.5 cts. S s
per share? (continued)
Yes.

By Exhibit B sale price fixed at $2.50 per share?

Right.

No provision made for payment of interests to Vendor for
freezing their shares and for being deprived of the dividends?
When I signed this contract I never thought of such un-
reasonable arrangement whereby vendors should be deprived
of dividends before I paid. Nor had I given any instruction
so to do.

Apart from that, if shares drop below $2.50 each in value
all the vendors have is a right of action because there’s no
guarantee?

I disagree.

Why?
The $2.50 per share is my guarantee.

What if you should refuse to honour the agreement?
Then I'm in the wrong they ought to sue me.

Thus on right of action?
Yes.

Look at Exhibit A-8, you signed before solicitor Yuen?
No. Not signed before Yuen.

You had the contents interpreted to you by Yam in details?

What is effect of these two agreements to plaintiffs is that they
part with all 4,000 shares in Shing On to Fu Chip?

Yes.

— 69 —
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Z7.

28.

29.

30.

31.

32.

I3

34,

3D.

36.

a7

In return they get 4.2 million shares of Fu Chip?
Yes.

They can sell 40% at once?
Yes.

As to 60% of shares representing $6.3 millions they had to
wait one year?
Yes.

Precisely the type of transaction you would refuse?

But the seller has never pointed the unreasonable point as
counsel described.

I did not press this on them. Did not deliberately treat
them in that way until pointed out to me just now.

You do know of the unreasonableness in this contract or
what way did you not see?

That’s getting their dividends before payment to buy the
shares.

And the bargain you would not accept yourself?

I am not talking about the transaction of about the house.
But we're talking about shares which is reasonable.

Some because shares not sold for one year same?
No. Cash is definite and can’t increase but shares can go
up in value.

That’s advantage of taking shares in price?
Yes. Probably that’s why Pao agreed.

That being so can you imagine a formidable business people
as the Paos would freeze their share value at $2.50?

To my mind Pao thought with 40% of shares would enable
him to have few transactions plus playing bank to and fro
he could make big money i.e. manipulate the market.

You suggest Pao was going to play bank or your own
thought?
In fact Mrs. Pao suggested the joint venture with me.

Pao signed Exhibit B without knowing the contents and
thought it was a guarantee? And contents never explained
to them?

1 disagree.

Adjourned to 10 a.m.
Sgd. Simon F. S. Li.
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19.7.75 10 a.m. In the Supreme

Court of
Court resumes as before. Hong Kong
: Original
Lau Yiu Long (R.F.A)) DW.2. Jurisdiction
Cross-examination continued. Defence
Evidence
38. Said on 26/2/73 you and Pao agreed on price to be $10.5
million? No. 4
D.W.2
Yes. Lau Yiu Long
Cross-

39. Then in same afternoon went into details of transaction examination
including your suggestion that 60% of Fu Chip not to be (consinyed)
sold in one year?

Yes.

40. You gave reason and advantages in this suggestion — not
to depress market?

Correct, if sold in bulk.

41. This was after price of $10.5 million had been agreed upon?
Yei.

42. This suggestion of yours meant plaintiffs suffered some im-
pairment of the rights in the price?

Correct.

43. At that stage Mrs. Pao at once raised the question of
guarantee?

No.

44. If there was no guarantee no incentive for them to accept an
impairment of their rights to the agreed price?

She were asked what happened if in one year the shares drop
in value below $2.50 each. 1 said if she had that fear I
would enter into an agreement to undertake to buy back
shares in one year’s time. She did not mention guarantee.

45. A request for guarantee would not affect the retention of the
60% as your condition?

Correct.

46. In discussing terms of the deal you agreed to indemnify
plaintiffs if shares dropped below $2.50 per share?

No such time. Even last question 45 is hypothetical.

47. Further, in addition to guarantee you were given option to
buy back at $6,300,000?

That was on 4/5/73.



In the Supreme
Court of
Hong Kong
Original
Jurisdiction

Defence
Evidence

No. 4

D.W.2

Lau Yiu Long
Cross-
examination
(continued)

10

20

30

48.

49.

50.

51.

92

3

54.

- -

56.

57.

They asked for guarantee at negotiation and you agreed?
Not correct.

On 27/2/73 you told plaintiff that Exhibit B was the
guarantee and plaintiffs signed without explanation?

No.

On Exhibit B as it stood it did not make commercial sense
to a business person?

1 disagree.

Effect of Exhibit C was that Fu Chip would at once get 3.9
million from Shing On?

Agree. But they also got 42 million Fu Chip share at value
over $3 each.

What would be effect on you if plaintiffs refused to carry
out the terms of Exhibit C?

Very serious. By that time Fu Chip shares on market and
had more than 2,000 shareholders. After we made
announcement of the acquisition value of shares went up
several 10 cents. It showed that the take over gave general
impression assets of Fu Chip enhanced. If the deal falls then
public would think problem exist in Co. and lose confidence
in Fu Chip shares.

The share went up 10%?

Yes. Not only because of take over but also because of
general condition. But if Fu Chip fails to take over then a
very bad news the drop would exceed 20 cents. If falls
through Pao lost nothing I would lose a lot. She knew
that T bought lots of Fu Chip through her.

You know that according to Exhibit C, Fu Chip can sue
plaintiffs for specific performance?

Correct. But I would have suffered loss as result of collapse
just the same.

Share value nothing to Fu Chip?

But would have disastrous effect on my holding or other
peoples’.

You bought and sold Fu Chip shares at the time?
I went in too late. I had time to buy but not to sell.

Had you not sold any Fu Chip shares at all in March 1973?
Can’t remember. Even if I did small amount.

T —
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58.

39

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

The acquisition was to boost the value of Fu Chip shares?
That was our hope.

Your buying of large amount of Fu Chip shares was to sell
them later for profit?

Yes.

Your buying on 23/2/73 was to push prices up?

Members got placement would sell. I only support the price.
I knew Fu Chip not worth $3 each then. But in those days
it was a blind chase.

Your original holdings cost you no more than $1 each?

More. At that time I had 2 construction site — advanced
sale of flats had been affected — profit already made. These
2 properties incorporated into Co. These would be worth
$3 million but they were valued at $2 million.

You put in assets at an under value?
That was true. Can be substantiated by figures.

Did you bought a lot of Fu Chip share after 23/3?
Yes.

Was that not for pushing their price up?
Two reasons for 2 periods.

Late February and early March 1973?
In that period, buying to push up market to sell at profit.

Pushing up without regard to real asset of Co.?
Correct.

Look at Exhibit C and Exhibit A-39, if the Pao sell in
breach of Exhibit C, Fu Chip can sue but you can’t?

Correct. You have no right of action.

Nothing you can do?
Correct.

Look at Exhibit A-39 now, this is a guarantee by plaintiffs
to you and Lau Kam Ching?

Yes.

It was in consideration of your guarantee that plaintiffs gave
their guarantee to you not to sell the 60% for one year?
I don’t think this restriction has anything to do with my

guarantee. Plaintiffs already bound by Exhibit C.
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71.

12,

T

74.

To Court:
Reasons:

This is for your benefit?

No. On contrary Exhibit A-39 to my detriment. Drafted
by solicitor on Pao’s instructions.

Upon Exhibit A-39 you do have personal rights and remedies?
Correct.

That’s if there’s any breach by plaintiff of Exhibit C you
have personal remedy by Court action or by repurchase?
Correct. '

These are personal benefits you have gained?

I do not regard these are my benefit. 1 feel I enjoy my
benefit at all.

Even if my guarantee not counted I still regard no benefit.

If market rises above $2.50 plaintiff could sell whole lot of 4.2
million shares then plaintiff has nothing to sell. If falls below $2.50
and plaintiff sells no use for me to buy back at $2.50.

s

76.

.,

78.

9.

80.

81.

If market slip because of plaintiffs selling those 60% then
under Exhibit A-39 plaintiffs liable to compensate you for
any loss you suffer?

To my simple mind, it looks like an advantage.

By getting this Exhibit A-39 you obtained good bargain?
No. 1It’s not a good bargain for me.

You were well looked after by solicitor?
No. The solicitor very fair and just.

Because he’s fair and just this benefit given to you because
of your guarantee?

Not that. After I was forced to give guarantee there was
dispute as to where share of 60% he kept and Exhibit A-39
then signed as compromise.

You say discussion as to where the 60% of scrips be kept
after you signed Exhibit A-37-38?

Correct.

You emphasise the importance as to you kept them?
Yes.

Why was there no provision for that in Exhibit C?
I did not think of that at the time.

ot ) e



82. At Yung, Yu, Yuen & Co. thought of further protection? In tcffe S?Pr;me
ourt o,
Yes. Hong Kong
Origz'nql
83. You thought about further protection required only after  Jurisdiction
Mrs. Pao given evidence? —
Absolutely not. Also present was Mr. Yam and solicitor =~ Evidence
Yuen. This was not put to Mrs. Pao when she gave No. 4
evidence. D.W.2
Lau Yiu Long
Adjourned to 10 a.m. Cross-
examination

Sgd. Simon F. S. Li

(continued)

10 Lau Yiu Long (R.F.A.) D.W.2.
Cross-examination continued.

30

84.

85.

86.

87.

88.

89.

90.

91.

92.

In February/March 1973 you bought shares of Fu Chip
to boast price?

Yes.

You were chairman of Fu Chip?
Yes.

Fu Lai also bought Fu Chip shares?
Yes.

Common purpose of you and Fu Lai to buy to boost up
price? ‘

Lau Kam Ching one of major shareholders of Fu Chip?
Yes.
He also bought Fu Chip shares for same purpose?

I must clarify that the one million shares held by him at
time of listing entrusted to him by Fu Lai and not his.

He did buy for same purpose. The subsequent purchase for
himself.

Are Chow Chi Chik as director held 960,000 shares his?
Yes.

Did Chan buy to boost up Fu Chip share prices?
That 1 don’t know.

This boosting a considered move of your 3 parties?
Yes. In fact I made that decision.

a0 G -
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08,

94.

95.

96.

97.

98.

99,

100.

101.

102.

103.

On your own clarification of Lau Kam Ching’s 1 million
shares that part of prospectus false?

But at that time he made purchase in his name.

On page 15 of Exhibit D Lau Kam Ching held one million
shares beneficially that is not true?

Before listening the real position was that Fu Lai made loan
to Lau Kam Ching to enable him to buy in his name. Fu
Lai gave him a cheque paid into his account. He used money
to buy this one million shares.

I now say Lau Kam Ching beneficially entitled to the one
million shares.

On 4/5/73, Exhibit A-39, on that day when you suggested
that the 60% should be lodged with Charles Marfan and
they refused you that they were unreasonable?

I did at that time.

Then you suggested the 60% be given in one certificate
and they refused, considered unreasonable?

I did.

You got more and more indignant?
Correct.

You suggested their indorsement on certificate and again
refused?

Correct.

You very indignant?
Yes.

Your physical and mental condition was such if plaintiffs did
not give Exhibit A-39 you’ll explode?

Choked as I was I couldn’t do a thing since I signed the
previous document Exhibit A-37, 38.

Much more likely to say some rude words (like “get loss™)?
In fact I did not.

That’s because you got Exhibit A-39?

No. I was so cornered that I could not do anything. If I
had anyway out I would not have signed Exhibit A-37, 38.

Was that because you thought you were bound by Exhibit
A-37, 38? -

No. My fear was that they might refuse to complete the
transaction.

o
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104.

105.

106.

107.

108.

109.

110.

111.

112.

113.

114.

When Exhibit B was cancelled it was on basis that the parties
believed that Exhibit A37, 38 would be executed and would
be effective?

On basis that Exhibit A-37, 38 would be executed and that
Exhibit B would be contradictory to Exhibit A-37, 38.

True that Exhibit A-37, 38 was regarded by you and other
party as a substitute for Exhibit B?

Yes. Again I was forced to do so.

You regarded yourself as bound by that Exhibit A-37, 38?
Yes. Once I signed it I regard it as binding.

Look at Exhibit A-48, 49 dated 30/3/74 you saw it?
Yes. Addressed to my brother.

No reply made?
Yes.

Was there similar letter addressed to you?
Yes — Exhibit A-48(a) and A-49(a).

There was no mention of threat or duress relating to Exhibit
A-48, A49, A-48(a) and A-49(a) until 27/7/74?

I agree. The reason why I did not reply was this that I
was sure there was going to be a law suit and nothing would
clear until then and we would wait law suit began and I
believed that since I was compelled to sign that document
should be regarded as null and void.

When did you have that belief?

Shortly after 4/5/73. 1 was very much aggrieved because
I was forced to sign this guarantee. I asked Yuen Pak
Yiu for advice as to the way out of the bad situation. Yuen
said he would seek advice in an opinion from expert. Then
I did not know about this until I obtained counsel’s opinion,
a retired old judge.

On 4/5/73 all Shing On shares had been acquired by Fu
Chip?
Yes, on that very day.

Thus from that day no fear of threat by plaintiffs?
Correct.

Yet you did not see fit to put your objection to plaintiffs
on record?

At that time I was still under great apprehension of the
Paos till they sue me. I had to be nice to them.

sy NETER
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1155,

116.

117.

118.

119.

120.

121.

122.

123.

124,

125.

126.

12°7.

You have told Court Exhibit B & C contained all agreements
in negotiation?

Yes.

The 2 documents must be taken together?
Yes.

Yet neither B nor C referred to one another, agree?

They both refer to the 60% of the Fu Chip shares not to
be sold and I agreed to buy back the 60%. They refer
to same thing.

At least one part of Exhibit B not according to your in-
structions — about getting all dividends before buying?

Correct.

Gave evidence about 27/3/73 when agreements agreed to
be extended one month?

Yes.

Having agreed you went to Yam of Yung, Yu, Yuen & Co.
to sign the indorsement?

Yes. Pao’s and myself.

One of reason for extension was that building not com-
pleted?

No. That was trivial. The most important was Far East
had not approved of trading.

Was issue of occupation permit material?
No.

Did you ask Pao when he could get permit?
Yes. He gave no definite answer. Only said very soon.

Expect to hear from him?
Can’t be known. No one can tell when permit can be issued.
As to Exhibit C did you have occasion to obtain copies?

Yes. On 27/2/73 after execution I took original to Yam
at Yung, Yu, Yuen & Co. and get him to make photo copy
of it and I transmitted the copy to Charles Marfan.

Apart from that did you obtain any other copy?
No.

The originals all kept in solicitor’s office?
Yes.

TR
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128.

129.

130.

131.

132.

.5

134.

135

136.

137,

138.

139.

You did not obtain copy for Fu Chip file?
No.

Since 27/2/73 no need to refer to this document until this
thing occurred?

Everything went through secretary’s office. We did not have
to get cop.

Secretary Charles Marfan?
Yes.

No good reason for plaintiffs to get copy?
Can’t say for them.

Where there’s difference in version, plaintiff’s version Correct?
I disagree.
An oral agreement reached between you and plaintiffs before

27/2/73 included terms in Exhibit C and also terms in form
of guarantee signed on 4/5/73?

Not that.

You thought Exhibit B contained the guarantee?
No.

You thought Exhibit B, in effect, gave plaintiffs guarantee?

Yes, in sense that they had to resell to you. It’s in form of

agreement of sale. They had to sell to me. But guarantee
did not give me right to buy back.

You considered Exhibit B a guarantee in the broad sense
a guarantee for price to be $2.5 each?

I never considered this as guarantee but binding agreement
of sale to me at that price.

At Golden City, Lau Kam Ching was not at lunchmg table?
You are not right.

Only Exhibit C was handed over by you at the luncheon
table?

No.

That Exhibit C was signed at luncheon table?
No.

— e
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140.

141.

142.

143.

144.

145.

146.

147.

148.

149.

480,

by

152.

Exhibit B brought in later when the parties in lobby of
Golden City?

Not so.

No execution of these in Wing On?

I disagree.

Instructions given by Pao’s and you to Yuen and not to
Yam?

Not so.

As from 2/4/73 you tried to get Pao?
Correct.

None of those telephones got through to Mrs. Pao?
Not only Mrs. Pao but also their children answered call.

No such telephone call made?

1 disagree.

In fact Pao telephoned you on 29/4/73 found out dis-
crepancy in Exhibit B and expressed indignation?

No.

On 30/4/73 Chan Kwai Wah repeated Pao’s points and
persuaded you to keep to oral agreement?

No.

You accepted Exhibit A-39 as a bargain for your signing
Exhibit A-37, 38?

No.

That Exhibit A-37, 38 a true reflection of your original
agreement?

Not so.

As to Fu Chip shares between 23/2/73 and 27/2/73 prices
at Far East between $2.90 and $3.50?

Agree.

But in Exhibit E, the prices you paid were as high as $4.00?
Yes.

In Far East Exchange the price on 5/3/73 went up to
$4.60?

I believe so, though can’t remember.

= 80 ==
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153.

154.

155.

156.

157.

158.

159.

160.

161.

162.

163.

164.

Near end of March 1973 the prices about $3.30? In the Supreme
, . Court of
Can’t remember. Do not disagree. Hong Kong

Original
At same period in Kam Ngan Exchange between $3.30 and  Jurisdiction
$3.60?

Defence
I don’t deny it. Evidence
On 16/4/73 you said Mrs. Pao threatened not to complete? g"w‘;
Yes Lau Yiu LOIlg
’ Cross-
examination
But on 11/4/73 price in Far East was $2.50 and on 13/4/73 J
in Kam Ngan $2.55? (continued)

Do not disagree.

On the days prior to 13/4/73 price $2.40?
I do not dispute.

By 16/4/73 there’s indication of downward trend of Fu
Chip shares?

Still there’s fluctuation along with main market.

But downward trend?

Yes. But that’s looking back. At that time no one could
see market fell to that extent.

On 30/4/73 in Far East nominal was $2.00?
Yes.

Same day at Kam Ngan it was $1.55?
I believe not as low as that though I have no recollection.

Before 27/2/73 the price was well above $2.50?
Agree.

The general expectation of yourself and plaintiffs was that
the price would go upwards?

That was my view only. I don’t know about them.
Since you had that view you thought plaintiffs would agree
to be tied down at $2.50 only?

But that was the actual fact. I agreed to buy back and
they agreed to sign willingly.

e BE
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Exhibit B-37
B-38
Exhibit A-39

165. By 16/4/73 price down below $2.50 and by 30/4/73 parties
negotiating the guarantee in terms of Exhibit A-37, 38 prices
clearly below $2.50. At end of April would not an agree-
ment in the line of Exhibit B more attractive to plaintiffs?

I have no way of knowing what they were thinking. Had
the Paos been able to foresee shares fall below 40 cts. they
would not have forced me to sign Exhibit A-37, 38. They
must have expected the shares to rise.

166. On 30/4/73 Fu Chip shares at Kam Ngan $1.65 nominal?
Nominal price can’t be a guide. There’s no seller.

167. With price so much below $2.50 would not Exhibit B be
attractive to plaintiffs?

No.

168. You say by end of April plaintiffs pressing you for guarantee
in terms of Exhibit A-37, 38 without justification?

Yes.

169. That must be because of prior agreement?
I disagree.

Adjourned to 2.30 p.m.
Sgd. Simon F. S. Li

Resumes 2.30 p.m.
‘Lau Yiu Long (R.F.A.) D.W.2.
Re-examination:

Managing Director of Fu Chip all along. Have all say in Fu Chip.
In Exhibit D one million shares allotted to Lau Kam Ching because he
held only few shares in Fu Chip because in order to make it look nice
when I hold several million shares we give him more shares as window
dressing. Close to Lau Kam Ching.

He listens to me in matters concerning Fu Chip.

I see Exhibit C, over my signature was chop of Fu Chip. In
Golden City Lau Kam Ching did not have that chop with him.

On 4/5/73 at time I signed Exhibit B on front page on cancellation
I never had Exhibit A-39 in mind. When I signed Exhibit A-37, 38 1
also had not in mind that Exhibit A-39 would be signed. On 4/5/73 if
I had a choice of either adopting a document Exhibit A-37, 38 or simply
leaving Exhibit B in existence. I would, of course, leave Exhibit B in
existence.

— 3



After 4/5/73 1 did not raise any objection because I was under In the Supreme

great apprehension of Mr. and Mrs. Pao in two ways.

(a) 4.2 million shares already allocated to them and they were in
position to sell 1.7 million shares at once.
market gradually sliding down and I had to spend money to
In case of bulk sale I could not afford to

(b)
10

support the market.
support. Easy for them to support it.

I also feared they might leak the news of my guaranteeing the
60% at $2.50. At that time shares worth only $1.00 odd.
public knew this it will be disastrous.

Jeffrey Sun (Sworn) D.W.3.

Of 14 Cambridge Road Kowloon Tong. Consulting accountant of
Far East Exchange Ltd. Have file in connection with Fu Chip Invest-

ment Co. This was in my possession in 1973 and been

so since.

I see Exhibit C and say I have a document similar to it in our file.

Ltd. with me.

I produce it.

Document agreement — Exhibit C2.

Exhibit C2 was one of documents relied on in considering whether
to approve dealing in the 7.8 million of Fu Chip shares.

Exhibit C2 came to me under a covering letter from Marfan and
associates dated the 27/2/73.

I produce that letter.
Letter dated 27/2/73 — Exhibit C3.

Cross-examination:

1

Exhibit C3 refers to the minutes of the 26/2/73 only?

Correct.

Not to C2?
Correct.

There’s a letter dated 7/3/73?

Yes.

That letter refers to fact copy on Exhibit C had been sub-
mitted to the Exchange?

Yes.

By that time the

Court of
Hong Kong
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Defence
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In the Supreme 5. Although not absolutely clear from letter on 27/2/73 Exhibit

Court of C submitted but clear that Exhibit C submitted before
Hong Kong 7/3/73?
Original |
iy Yes. But the foot note I made then I say it must have been
Defence submitted on 27/2/73 because I asked for valuation report
Evidence which was submitted on the 7/3/73.
No. 4 6. Could have made that note after 27/2/73 but before
Jefirey Sun 7/3/737
Cross- No. I am certain I made the note on the 27/2/73?
examination
(contitas) 10 Re-examination:
Re-examination In view of my note I have no doubt I received Exhibit C2 on
, 2T1/2]78.
Dw.2 Lau Yiu Long (R.F.A.) recalled D.W.2.
Lau Yiu Long
Re-examination I see Exhibit C2 1 identify my signature thereon. Also identify
plaintiffs’ signatures. With these is the impression of Shing On Invest-
ment Co. Ltd.
D.W4 z
Lau Kam Ching Lau Kam Ching (Affirmed) D.W.4.
Examination Of 31 Ming Yuen Street West Ground Floor. I am a student of

Smith West London College, London. I am resident student.

20 I did not know plaintiffs. 1 never met them until the signing of
the agreement on 27/2/73. At about 11 a.m. on 27/2/73 I was in our
office. I went to Yung, Yu, Yuen & Co. with Lau Yiu Long. There
we took two agreements altogether 4 copies; original and duplicates.
There we saw Yam Kam Hung.

From Yung, Yu, Yuen & Co. we went to Golden City Restaurant,
4th floor. There I saw Mr. and Mrs. Pao, Chow Hin Yau and several
of their friends. That was my first meeting with Mr. and Mrs. Pao.
Lau Yiu Long introduced me to them on arrival. He then handed those
agreements to Mr. Pao. Pao then showed the agreements to Chow to

30 peruse. At that stage I was fully aware of the contents of the agreement
relating to Fu Chip taking over Shing On. The other one I understood
to be an agreement by my brother to undertake to buy back the shares
from Mr. and Mrs. Pao.

My brother told me that first. On the day we went to collect the
document Yam also explained to us — me and my brother.

At Golden City I saw Chow explained those documents to Pao and
Mrs. Pao. After he did so hand back the documents to Mr. Pao.
While Chow was explaining the documents Pao Lap Chung arrived later
as Chow started to explain. After explanation I can’t remember what
40 Chow said.

el
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After lunch I went back to our office to fetch the Fu Chip stamp.
Before that none of the documents signed. After I got Fu Chip stamp
I went back to Golden City and saw Yiu Long and the 3 Paos’ on the
ground floor. We then all went back on Wing On Investment Co. There
Pao showed the documents to Chan Kwai Wah who explained them to
Pao. Prior to that meeting I did not know Chan Kwai Wah.  After
explanation Mr. and Mrs. Pao signed those documents, then Pao Lap
Chung and we signed.

I see Exhibit C, and say the impression of Shing On applied im-
mediately after the signatures put on. Chan Kwai Wah applied the
impression. After the parties signed the documents I went back to the
office. On 23/2/73 1 was a director of Fu Chip and its sub-manager.
I was not then attached to any College. I went to London in January
1975.

The indorsement on Exhibit C was done on day of agreed extension.
I went alone to Yung, Yu, Yuen & Co. to sign it on that day. I was
not involved in negotiation for extension. In fact never involved in any
negotiation. Just put name on dotted line.

I see Exhibit A-37, 38, I signed it because Yiu Long explained if I
did not sign it the Paos would refuse to effect transaction thereby causing
great bearing on Co. He explained that to me on 3/5/73.

To Court:

I am 25 now.

The document signed at Yung, Yu, Yuen & Co. Also not involved in
negotiation. Then I signed this document there was another document
with it — a cancelled document. Exhibit B is that cancelled document.
Apart from Exhibit B and Exhibit A-37, 38 and a copy of Exhibit B
there was no other document.

After signing Exhibit A-37, 38 we were thinking of going over
Charles Marfan for documentation. We raised the question of 60% of
the shares which was to be kept. Yiu Long suggested those being kept
by Charles Marfan. The Pao refused. Then suggested one certificate
issued. Again they refused and insisted on having certificates of 2,000

each. Also suggested indorsement of certificate to effect that not to be
sold until 30/4/74. They disagreed. Eventually they proposed to give
us a guarantee in our favour. We had no alternative but to accept. A
fresh document prepared and was signed. That was Exhibit A-39.

Between 27/2/73 and 4/5/73 Chan Kwai Wah had been to our
office several times. I went to Yung, Yu, Yuen & Co. with him once.
Went there to collect a copy of the 2 agreements.

Close to brother Yiu Long. I would not have signed Exhibit A-37,
38 had my brother not explained what Pao’s would do. Nor would I
have gone to Yung, Yu, Yuen & Co. with Chan Kwai Wah had I not
known him before.

I knew market conditions in February 1973. At that time i.e.
27/2/73 no afternoon session in Stock Exchange.

— e o
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Cross-examination:

1.

10.

11.

12:

13.

14.

S

Know English before going to London in 1975?
Yes.

Fluent?

Fairly fluent. Can read and write though not efficient in
spoken English.

How long in Yung, Yu, Yuen & Co. on 4/5/73?
About 2 hours.

And on 27/2/73?

Not for long.

On 27/2/73 how long you had to wait for Yam?
About 2 an hour.

Waited because draft not yet ready?
Right.

After 2 an hour still not ready?

I disagree.

In Fu Chip you don’t exercise executive function?
I have internal administration.

Do as told by brother?

Yes.

On that day brother told you to wait behind at Yung, Yu
Yuen & Co. because Exhibit B was not quite ready?

I disagree.

You waited and when arrived at Golden City while Paos
and brother waited at lobby?

I disagree I went with brother.

The 2 agreement not signed in Wing On?

I am definite they were signed in Wing On.
You took Chan Kwai Wah to get copy?
Yes.

Because you had no copy in your office?
Correct.

On 4/5/73 at Yung, Yu, Yuen & Co. Lau Liu Long was
heated because Pao’s refusal to accept his suggestion?

Angry but tried to be polite.

=2 o =
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16.

17.

18.

19.

20.

2%

2,

23

24.

25,

26.

27

28.

Ever seen him explode? In the Supreme

Court of
Yes. Hong Kong
. . Original
He was angrier and angrier? Jurisdiction
I felt that. Defence
With the Pao not budging an inch about the 60% he would  Evidence
have exploded? No. 4
D.w4
No. Lau Kam Ching

He would and would say “To hell with it, I have signed the Cross-
guarantee”? examination

No.

Before 4/5/73 did he tell you of negotiation?

Did tell me if we did not give guarantee they would not com-
plete. I was puzzled why I had been included. He also
told me that if no transaction there would be great loss to
Co. He said he was reluctant to give the guarantee but no
alternative. i

(continued)

Did he tell you he consult lawyer?
Not at the time.

Consult other directors — full board?

The other directors were dormant. If they were asked they
would refuse to sign.

Did he tell other directors?

Mr. Yuen was aware of it because these were prepared in
his office.

At time of negotiation?
Probably not.

Before 4/5/73 signing did Yuen know?
Yiu Long must have told him.

Knew his view?
I don’t.

Agree that your brother told you very little as to negotiations
leading up to signing documents on 4/5/73?

I disagree.

Exhibit A-39 was part of negotiation in exchange for
Exhibit A-37, 38?

No.

— ST -
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29. When signed extension on 28/3/73 knew the reason was
that Wing On had no occupation permit?

One of the reasons.

30. Who suggested the extension?
Brother told me was Pao.

31. Pao said occupation permit not issued?

Only minor issue. We could complete without the occupa-
tion permit. But until approval to deal share could not be
traded.

32.  After signing agreements on 27/2/73 no copy kept because
no need to refer?
Correct. When we want to we can always contact Yung,
Yu, Yuen & Co.

33.  You had access to agreements?
Right.

Adjourned to 10 a.m.
Sgd. Simon F. S. Li

22nd July 1975 10 a.m.

Court resumes as before:

Wong: No re-examination of Lau Kam Ching.

Chang: Technical error of amended Defence.
In Para. 20(ee) “the said consideration” should be “the said cancellation”.
Leave to correct typographical error by substituting the word “cancella-

tion” for the word “consideration” in para. 20(ee) of the amended
Defence.

Re-service dispensed with.
Yam Kam Hung (Affirmed) D.W.5.

Of 6 Tai Hang Drive 23rd floor Hong Kong. A solicitor’s clerk
dealing in real estate matter — conveyancing clerk in Yung, Yu, Yuen
& Co. Been so employed for 5 years. Prior to that with Peter Ho and
Co. for 10 years in same capacity. Work under Mr. Philip Yuen.

First knew Lau Yiu Long in 1971 in connection with conveyancing.
Beginning of 1973 came across Fu Chip when Lau transferred his personal
properties to Fu Chip.

Know Pao On in 1972. Also in deals in conveyancing.

as W=
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I see Exhibit A-16 an agreement date 27/2/73 — similarly Exhibit
C. On afternoon of 26/2/73 i.e. before Exhibit C, Lau Yiu Long and
Pao On came to see me and asked the firm to prepare 2 agreements
or them — the first being agreement for all the shares in Tsuen Wan
Shing On to be transferred to Fu Chip for 10.5 million and for Fu
Chip Co. to issue 4.2 million new shares of $1.00 valued at $2.50
each and that 60% of such shares to be retained by vendors of the
Shing On Co. for one year. The 2nd agreement was an undertaking
from Lau Yiu Long to buy back that 60% of the shares from Pao’s.
Both saw me Lau Yiu Long first to instruct me. Then Pao On in-
structed me as to organisation of Tsuen Wan Shing On. Pao On was
present all the time when Lau gave instructions in Cantonese a dialect
know to Pao On.

I took down all particulars & terms. I then asked Pao On for a
copy of the articles of association of his Co. He did by sending some
one for it. I drafted the agreements. Did not show to Philip Yuen.
I finished on morning of 27/2/73.

On about noon Lau Yiu Long and Lau Kam Ching came. Lau
asked if I finished the documents. I affirmed and handed one copy
of the take over agreement and one copy of sales agreement between
Lau Yiu Long and Pao On. Each agreement has a copy. I gave
altogether 4 copies.

Exhibit C is one of them. I did not give a carbon copy of it
because a mistake appeared on 1st line of page 2. At first I put down
$8.4 million. Also whole of page 3 had to be retyped because of
some omissions: viz. Clause 4(l) and 4(m). Thus P.3 is the only page
with single spacing in type to accommodate the additional clauses. After
rectifications of these errors I gave Lau Yiu Long the original one Zerox
copy. Gave Xerox copy because pressed for time and did not bother
to use carbon paper.

Another agreement prepared. That is Exhibit B. No error found.
This also given to the Lau’s.

Both Exhibit B and C given to Lau’s at same time. Impossible
to have given one before the other. The 2nd agreement in standard
form and ready typed. All 1 need to do was to fill in the particulars.

Lau’s waited only for correcting the error.

The 4 copies were: Original of take over agreement, photo copy
of same, Original of sales agreement and carbon copy of sales agreement.

Subsequently completion date of take over agreement extended.
About end of March 1973, Lau and Pao came to see me asking me to
prepare an instrument for extension of the completion of that agreement
to the end of April 1973. I typed an indorsement on back sheet of
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that agreement. This is on Exhibit C. Pao On then took away the
document then for signature. Later Exhibit C with returned to me and
I saw the signatures.

I see Exhibit A-37, 38. It is a guarantee. About mid April a letter
sent from our firm to Hastings asking for title deeds of Shing On
Building. Exhibit A-20 is that letter. They replied that their client
Pao On asked for a guarantee Exhibit A-21 is their letter. Upon receipt
we asked Lau Yiu Long for instruction. Lau said there was no such
thing and instructed us to reply to refuse giving such a guarantee.
Exhibit A-22 is our reply. Further we wrote in Exhibit A-23 urging
them to complete transaction. They never reply. Exhibit A-24 is that
second of our letters pressing for completion. This letter was copied
to Pao On. Ho Mei Chun and Pao Lap Chung. Still no reply.

After the letter dated 28/4/73, Exhibit A-23, Lau Yiu Long and
an employee of Pao On came to see me in afternoon on 3/5/73. He’s
Chan who: told me Pao On and Ho Mei Chun were prepared to
complete on condition that Lau Yiu Long and Lau Kam Ching gave
guarantee. I at once typed out a draft guarantee and gave it to Chan
who said he would show it to Chow Hin Yau. He left.

They came between 28/4/73 and 4/5/73.

In the morning on 4/5/73 Chan came wth newly typed guarantee
to show to me. I added something Chan took it away. Same afternoon
Chan came again with a retyped copy which I showed to Philip Yuen.
He added something on the draft. So did L

Then Lau Yiu Long, Lau Kam Ching, Pao On, Ho Mei Chun,
Pao Lap Chung, Mr. Chan and myself were all in Philip Yuen’s office.
That’s time when Yuen and I added something to draft. I informed
Mrs. Pao and her son the corrections made. After they agreed I made
a fair copy. After that Yuen and I explained contents to Lau brothers
in presence of Pao family. Then Lau brothers signed their names on
the document.

After this there was some argument between the Lau brothers and
the Pao’s. Then Pao’s asked me to prepare a guarantee to be given
by them to the Lau brothers. I went out of the room to type guarantee
to show to Yuen. After he added something I had it retyped. 1
explained document to Paos’. So did Yuen. Then they signed. Exhibit
A-39 is the document they signed.

I see Exhibit B. It's a cancelled document. It’s after Lau
brothers signed Exhibit A-37, 38 then Exhibit B was cancelled. 1
wrote the words denoting cancellation after they had signed.

I can’t remember if Exhibit A-24 was sent out before or after
morning or afternoon. But it was sent before the guarantee signed.

= =
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I refer to the documents signed on 27/2/73. All 4 copies returned
to me after signing. It’s in the afternoon of 27/2/73. 1 brought them
to Philip Yuen’s office with Lau Yiu Long. After perusing document
Yuen signed as witness for Fu Chip Lau Yiu Long said he needed a
copy for filing with Exchange — the take over agreement. A photo
copy given to him. Exhibit C2 is copy given to Lau for the purpose.
Yuen is away now on holiday.

I mean that the photo copy of Exhibit C taken back by Lau and
signed by the Pao’s was returned to Lau for filing with Far East
Exchange.

Cross-examination:

1. Frequently you took instructions from Yuen after client in-
structed Yuen?

Usually he told his client to see me outside his office.

2. Asarule Yuen did you take instructions from his clients
first?
Correct.

3. You mean client passed on to you before client told Yuen?
Sometimes, yes.

4. For clients worthy of his personal attention he would see
them first before passing them to you?
Correct.

5. At least for routine matters client passed to you?
Yes.

6. Yuen was a director of Fu Chip?
I know.

7. Lau’s were such clients that they would have direct access
to Yuen?
Not always.

8. For the agreements as those signed on 27/3/73 Yuen
received directed instructions from client and then instructed
you?

No.

9. One of the documents you were instructed to prepare was a
guarantee?

No.
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The plaintiffs’ employee you saw on 3/5/73 was Chan Kwai
Wah?

Yes.

Remember seeing him a week earlier — about 27/4/73?
Can’t remember.

He was brought to see you by Lau Kam Ching?
Can’t remember.
Lau Kam Ching brought Chan because Chan asked to see

original documents signed on 27/2/73 and you showed
them to him?

I can’t remember that.

Chan Kwai Wah then asked you where was guarantee and
you pointing at Exhibit B and said “This is it”?

No.

Chan then said it looked more an advanced sales agreement
and you said same effect as guarantee?

No such thing.

You say this could not have happened or you say you can’t
remember if it did because you are busy?

I just can’t remember.

You arranged for copies of each of the documents to be
given to Chan to take away?

Can’t remember.

During month of February 1973, it was a busy month in
solicitor’s office because of stock market and real estate
market?

Right.

Everyone in your firm very busy?
Right.

Principals and clerk fully engaged throughout lunch time?
No.

In drafting agreements your general practice to follow pre-
cedents form as far as possible?

Correct.
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28.

29,
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31.

32

33

34,

When pressed for time might follow form not quite suitable In the Supreme

. 9 Court of
for the particular case? P e Ot

No. _ Original
Jurisdiction

No mistake at all?

Defence
Sometimes I make mistakes. Evidence
More likely if very busy? NDOW‘}s
Normally so. Yam Kam Hung
' Cross-

Look at Exhibit C, in Clause 1 no room for “its and his”? exam%“aﬁm
Correct. Should be “then”. (continued)
Look at Exhibit B there are inconsistencies e.g. in recital Exhibit B

referring to Paos as registered holders of Fu Chip shares
while they were not until completion of Exhibit C?

Correct.
Clause 3 of Exhibit B required completion on or before

30/4/73 which is in conflict with Clause 4(k) of Exhibit C?
Correct.

You had instruction to prepare guarantee and you found
form in Exhibit B as the nearest form and used it for
guarantee?

That is not so.

The form in Exhibit B commonly used in your office?
No.

Such forms you had a lot with blanks to fill in?
Yes.

Unless there’s frequent demand you would not have so many
such form?

But many of forms we have in abundance though not
frequently used.

You had to draft to form of guarantee on 3/5/73?
Yes.

Thus in your firm there was no form for standard guarantee?
Not true. In fact we have.

What kind of guarantee precedent you have?
Guarantee for mortgage.
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To Court:

5.

36.

37,

38.

39.

40.

41.

42.

43.

44,

Those not suitable for documents like Exhibit A-37, 38?
Right. ' -

Thus you were in a hurry at that period lead to preparation
of documents on 27/2/73?

No. We had a day’s time to prepare them.

You had instructions to prepare a guarantee in February?
No.

You had no suitable forms ready for it?
We did not have standard forms for it.

You thought that the form in Exhibit B was suitable for
the Parties?

No. Suitable in the light of both parties’ instructions only.

On morning of 27/2/73 when Lau brothers came to collect
the drafts, draft in Exhibit C was ready first and Lau Yiu
Long took it away leaving Lau Kam Ching to wait for the
other?

That’s not so.

Remember Chan Kwai Wah also visited you on 30/4/73
and saw Lau Yiu Long with you, passed on Pao’s message
that Exhibit B was not the parties’ original agreement and
that Lau should comply by giving a proper guarantee to the
Pao’s who would not complete until guarantee forthcoming
and you said that if Pao did not complete an injunction
could be asked from Court to enforce it?

I can’t remember.

When Exhibit A-37, 38 was drafted on 8/5/73 did you
know that Pao’s maintained contents of Exhibit B never ex-
plained to them?

I did not know.

Did you know that Exhibit A-37, 38 was prepared solely
because Pao maintained Exhibit B never explained to them
before signing and not according to original agreeemnt?

I did not.

You knew well that Pao complained document not explained
to him?

I did not explain myself. He might have taken the docu-
ment somewhere and someone might have explained it to
him.

It’s normal to have documents signed in solicitor’s office
and I knew parties did not know English and that it’s my
duty to explain documents to both parties before execution.
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56.
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58.

Look at Exhibit A-39, you interpreted document? In the Supreme

Court of
Yes. Hong Kong
il 5 : : Original
Look at Exhibit A-37, 38 there’s no interpretation clause? Pady iy
Correct.:
Defence

Similarly both in Exhibit B and Exhibit C again no inter- Evidence
pretation clause?
No. 4

Correct. DW.5
The interpretation clause specifically inserted in Exhibit A-39, Yam Kam Hung

the Pao’s guarantee because you and Yuen knew the Pao S}ig:rfi.nation
maintained that Exhibit B not interpreted to him? |
No (continued)

Then why only Exhibit A-39 singled out to have interpreta-
tion clause?

Normally ‘we have it. Exhibit A-39 typed by me. 1 put
that clause in.

The other three were drafted by you?

As for Exhibit A-37, 38 I typed according to their draft.

First draft made by you?
Yes.

Subsequent drafts only amendments?
But they were retyped.

In preparation of Exhibit A-39 instructed by Pao?
Instructed by Pao. But Lau Yiu Long added interventions.

Exhibit A-39 gave Lau considerable safeguards?
Ysi

Which they had not before?
Correct.

Do you agree that Exhibit A-39 was part and parcel of the
comprise in Exhibit 37, 387
No. They signed Exhibit 37, 38 first.

The guarantee in Exhibit A-39 refers to guarantee in A-37,
387 '
Yes.

Did parties considered these 2 guarantee to be one
transaction?

Yes, after Exhibit A-37, 38 had been signed there was an
argument.

Defendant’s evidence.
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1974, No. 1159

IN THE SUPREME COURT OF HONG KONG
ORIGINAL JURISDICTION
ACTION NO. 1159 OF 1974

BETWEEN:— PAO ON Ist  Plaintiff,
HO MEI CHUN 2nd Plaintiff,
PAO LAP CHUNG 3rd Plaintiff,
and
LAU YIU LONG Ist Defendant,
BENJAMIN LAU KAM CHING 2nd Defendant,
Date: 17th February, 1976 at 9.36 a.m.

Coram: LI, J. in Court

JUDGMENT

This is an action for breach of a guarantee and indemnity dated 4th
May 1973 (hereinafter referred to as the guarantee). The dispute arises from
a transfer of shares in a takeover bid between the Fu Chip Investment Co.
Ltd. (hereinafter referred to as the Fu Chip) and the Tsuen Wan Shing On
Estate Co. Ltd. (hereinafter referred to as the Shing On) in February 1973.
At that time the plaintiffs Pao On, Ho Mei Chun and Pao Lap Chung (here-
inafter referred to respectively as the 1st plaintiff, 2nd plaintiff, and the 3rd
plaintiff) together owned all the shares in the Shing On. On the 27th
February 1973 by an agreement in writing (hereinafter referred to as the main
agreement) Exhibit C between the three plaintiffs of the first part, the Shing
On of the 2nd part and the Fu Chip of the 3rd part the three plaintiffs agreed
to sell and the Fu Chip agreed to buy all the plaintiffs’ shares in the Shing
On for $10.5 million to be paid in the form of 4.2 million of the Fu Chip
shares of $1.00 each to be valued at $2.50 and allotted by the Fu Chip. The
date of completion was set for the 31st March 1973. At the time the Fu
Chip was a public company the shares of which had been listed in the Far East
Stock Exchange for trading. The 4.2 million shares to be allotted would be
new issues for the purpose of the taking over of the Shing On. Under the
main agreement the three plaintiffs also covenanted not to sell or transfer
60% of the said Fu Chip shares so allotted to them on or before April 1974.
On the same day (that is 27th February 1973) by another agreement (herein-
after referred to as the subsidiary agreement) between the three plaintiffs and
the 1st defendant the plaintiffs agreed to sell and the 1st defendant to buy
2,520,000 shares of the Fu Chip (that is the 60% of the Fu Chip shares
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allotted to the plaintiffs under the main agreement) at the price of $2.50 each
i.e. total of 6.3 million and that the completion should take place on or
before 30th April 1974. Later, by mutual consent, the completion date of
the main agreement was postponed to the 30th April 1973.

There is a dispute as to the terms of the subsidiary agreement which
dispute is part of the plaintiffs’ case and I shall refer to it later. In the
meanwhile the Fu Chip notified the Far East Stock Exchange Ltd. of the
execution of the main agreement and applied for permission to deal in and
for quotation of the new allotment of 4.2 million shares to be allotted to the
plaintiffs. The Fu Chip also published an announcement of the main agree-
ment as well as the application. It is observed that in the said announcement
the Fu Chip published not only the acquisition of the shares of the Shing On
but also the acquisition of other properties for which the Fu Chip shares were
allotted and the applications to the Far East Exchange Ltd. for dealings in all
such Fu Chip shares. On the 31st March the Far East Stock Exchange Ltd.
approved the above mentioned application in respect of the 4.2 million shares
to be allotted to the plaintiffs.

On 19th April 1973 Yung, Yu, Yuen & Co., solicitors for the Fu Chip
started to press the Shing On for the completion of the main agreement. This
led to an exchange of correspondence between Yung, Yu, Yuen & Co., and
Hasting & Co. then solicitors for the Shing On. Eventually the main agree-
ment was completed on 4th May 1973 but not after the subsidiary agreement
had been cancelled and the guarantee in Exhibit B executed by the 1st
defendant and 2nd defendant on the same day. In the guarantee 1st
defendant and the 2nd defendant guaranteed that the price of the said
2,520,000 Fu Chip shares would not fall below $2.50 each on the marketing
day immediately following the 30th April 1974 and agreed to indemnify the
plaintiffs if the price fell below that mark on the said date. On the 1st May
1974 the market price of the Fu Chip shares quoted at the Exchange was at
36 cts. each. The difference in price for the 2,520,000 shares (that is 60% )
of the Fu Chip shares so retained by the plaintiffs as covenanted in the main
agreement between the market price and the guaranteed price of $2.50 each
is $5,392,800. The aforesaid details are the background of this action and
are not in serious dispute. The substantial difference between the parties are
the circumstances under which the guarantee came into being on the 4th May
1973 and the consequences thereof. |

By their pleadings the plaintiffs’ case is that prior to the execution of the
main agreement and the subsidiary agreement the parties had negotiations in
mid February 1973 when it was orally agreed between the plaintiffs and the
defendants that in consideration of the plaintiffs selling to the Fu Chip all of
the plaintiffs’ shares in the Shing On for the sum of $10.5 million to be satisfied
by the allotment of 4.2 million shares of $1.00 each in the Fu Chip, the
defendants guaranteed that the closing market value on the following marketing
date immediately after the 30th April 1974 for the 2,520,000 shares of the
4.2 million shares so allotted to the plaintiffs should not be less than $2.50
per share and agreed to indemnify the plaintiffs in respect of the said 2,520,000
shares against any loss, damage and other expenses which the plaintiffs might
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incur or sustain in the event of the closing market price of the Fu Chip shares
falling short of $2.50 cach on the marketing day following the 30th Aprii
1974. Then they gave instructions to the solicitors to reduce the agreements
into writing.

It is contended by the plaintiffs that, whilst the agreement was executed
by them in the presence of the two defendants after the gist of the contents
were explained to them by a friend who was a solicitor’s clerk, the subsidiarv
agreement was executed by them without any explanation but on the informa-
tion preferred by the 1st defendant that it contained the guarantee and
indemnity as agreed orally between them in mid February 1973. The
plaintiffs all signed the subsidiary agreement without reading the documents
believing that it contained the guarantee and indemnity as orally in the terms
as orally agreed. The subsidiary agreement was in fact one of sale and
purchase whereby the plaintiffs agreed to sell 2,520,000 of the Fu Chip shares
to the 1st defendant for $6.3 million, the completion to take place on or
before the 30th April. The plaintiffs were never given a copy of either the
main agreement or the subsidiary agreement until April 1973 when the
plaintiffs discovered the discrepancy of the subsidiary agreement from the oral
agreement of mid February 1973. Negotiation ensued and as a result, the
defendants signed on the 4th May 1973 a document in the terms of the said
oral] agreement in mid February 1973 in consideration of the cancellation of
the subsidiary agreement.

Alternatively, the plaintiffs claim that the defendants signed the guarantee
in consideration of the plaintiffs giving a written undertaking to the defendants
that the plaintiffs would retain, for one year, 60% of the Fu Chip shares to
be allotted to them, would indemnify the defendants of any loss or damages
caused by their breach of this undertaking and would give the defendants the
option of purchasing the 60% of such Fu Chip shares upon the happening of
certain events.

Further and in the alternative the plaintiffs claim that the said guarantee
was signed by the defendants in consideration of the plaintiffs performing their
obligations to the Fu Chip on the 4th May 1973 under the main agreement.
The plaintiffs further contend alternatively that if the said agreement is invalid
then the defendants are still bound by the subsidiary agreement.

On the aforesaid grounds the plaintiffs now claim the total sum of
$5,392,800 the difference between $6.3 million being the price of the 2,520,000
shares of the Fu Chip calculated at $2.50 each and $907,200 being the price
of the same calculated at 36 cts. each, the market value of such shares on the
1st May 1974.

The defence is that there had been no such oral agreement between the
parties in mid February 1973 as alleged by the plaintiffs. = Both the main
agreement and the subsidiary agreement were: signed by the plaintiffs on the
27th February 1973 at the office premises of Wing On Co. after the plaintiffs
had perused the same and after one Chow Hin Yau had explained the contents
of the same to the plaintiffs at lunch in the Golden City Restaurant on the
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same day. Both the main and subsidiary agreements represented what were
agreed upon by the parties thereto. One of the terms of the main agreement
was that each of the plaintiffs must retain in their own right 60% of the
shares of the Fu Chip to be allotted to him and not to sell the same on or
before the 30th April 1974. By the subsidiary agreement the plaintiffs agreed
to sell and the 1st defendant to buy the said 60% of the Fu Chip shares so
retained by the plaintiffs at $2.50 each, that is the 2,520,000 Fu Chip shares
for $6.3 million and that the said sale and purchase for the said shares should
be completed on or before the 30th April 1974. On or about 27th February
1973 the Fu Chip notified the Far East Exchange Ltd. of the execution of the
main agreement and applied to list the shares to be allotted to the plaintiffs
for trading. On the 16th March the Fu Chip made a public announcement
that it had agreed to purchase all the issued shares in the Shing On. On or
about the 28th March the date for completion under the main agreement was
extended by consent of the parties to the 30th April 1973. On or about the
31st March, 1974 the said application by the Fu Chip was approved by the
Far East Stock Exchange Ltd.

On or about the 24th April 1973 the 1st defendant explained to the 1st
plaintiff the importance of the plainfiffs completing the transaction in the
main agreement. Thereupon the Ist plaintiff alleged that the subsidiary
agreement did not represent what had been orally agreed between the plaintiffs
and the defendants in that the plaintiffs never agreed to sell to the 1st defen-
dant the said 2,520,000 shares in the Fu Chip as set out in the subsidiary
agreement. The 1st plaintiff further required a guarantee from the defendants
that the price in respect of the said 2,520,000 Fu Chip shares would not be
less than $2.50 each for one year and said that unless such a guarantee was
forthcoming the plaintiffs would refuse to sell the Shing On shares to the Fu
Chip. On or about the 1st May 1973 the 1st defendant again impressed upon
the 1st plaintiff the importance of the plaintiffs completing the transaction with
the Fu Chip and that, in view of the Fu Chip’s application to the Far East
Stock Exchange Itd. and the said public announcement made by the Fu Chip
on the 16th March 1973 to that effect, the failure on the part of the plaintiffs
to complete the said transaction would cause the public to lose confidence in
the Fu Chip shares.

On the 3rd May 1973, Mr. Chan Kwai Wah, the plaintiffs’ agent, met
the 1st defendant and repeated the same demand and the same threat that
unless the guarantee was forthcoming the plaintiffs would refuse to complete
the transaction with the Fu Chip under the main agreement. It was under
such threat that the defendants signed the guarantee.

In the premises the defendants contend that the said guarantee was signed
by the defendants under an unlawful threat to repudiate the main agreement
administered by the plaintiffs who knew well of the detrimental effect of such
repudiation on the market price of the Fu Chip shares. As such the said
guarantee is null and void and unenforceable. In the alternative it is contended
that the said guarantee was given for a past consideration. It is denied that
the defendants gave the said guarantee in consideration of the plaintiffs giving
the defendants a written undertaking to retain 60% of the Fu Chip shares to
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be allotted to them under the main agreement and the option referred to in
the plaintiffs’ Statement of Claim. It is further contended that the subsidiary
agreement which had been cancelled by mutual consent cannot be revived
simply because of the said guarantee being invalid and that the plaintiffs are
estopped from relying on the subsidiary agreement because it had been can-
celled and because of the plaintiffs’ own refusal to abide by its terms.

Joining issue with the defendants in their Reply the plaintiffs deny any
conversation on or about the 24th April 1973. The plaintiffs also deny that
the 1st defendant mentioned the adverse effect of the plaintiffs’ failure to
complete the main agreement on public confidence in the Fu Chip. They
further allege that on the 1st May the 1st plaintiff did say that the plaintiffs
were prepared to complete the transaction under the main agreement only if
the defendants would provide the plaintiffs with a guarantee and indemnity in
accordance with the oral agreement. Thereupon the 1st defendant admitted
that there was a mistake in the subsidiary agreement and that the defendants
were prepared to give to the plaintiffs a guarantee and indemnity which would
be prepared by Yung, Yu, Yuen & Co. <Chan Kwai Wah, the plaintiffs
agent, merely repeated the request of the said guarantee in terms of the oral
agreement and inquired when such guarantee would be given. As a result
the defendants gave the guarantee freely and were under no threat. Finally
it is contended that by signing the said guarantee the defendants had re-
presented to the plaintiffs that it was valid.. Acting on such representation
the plaintiffs agreed to the cancellation of the subsidiary agreement thereby
changing their position to their detriment. As such the defendants are estopped
from alleging that the said guarantee is ineffective or invalid.

Despite the multiplicity of alternative issues of law and facts raised in
the pleadings, the ultimate question still is whether the guarantee is binding
on the defendants. Further such alternative issues depend largely on the facts
of the case. Before an answer for the ultimate question can be found it is
necessary first to consider the evidence in order to dispose of the alternative
issues.

One of the issues raised is that sometime in mid February 1973 the
parties had reached an oral agreement to the effect as pleaded in paragraph 2
of the Statement of Claim. The plaintiffs allege that the guarantee was signed
on the 4th May 1973 in order to give effect to the said oral agreement since
the subsidiary agreement, Exhibit B, was never read by or explained to the
plaintiffs before they signed it and as such never represented the true intention
of the parties as expressed in the said oral agreement.

According to the 2nd plaintiff there had been negotiations between the
plaintiffs and the defendants on five separate occasions over a period of 9
days immediately preceding the 22nd February when they reached the said oral
agreement. There and then the 1st plaintiff and the 2nd plaintiff went with
the defendants to see Mr. Philip Yuen of Yung, Yu, Yuen & Co. their solicitors
(then for both parties) to give instructions personally for reducing the said oral
agreement into writing. They told Mr. Yuen that the Fu Chip was to take
over the Shing On by allotment to the plaintiffs of 4.2 million Fu Chip shares
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valued at $2.50 each and that there should be a guarantee given by the
defendants and the Fu Chip that 60% of the 4.2 million Fu Chip shares so
allotted would not fall in value to below $2.50 each for one year after the
transaction and that the defendants and the Fu Chip would pay the difference
between $2.50 and the market price of the Fu Chip shares on the marketing
day immediately following the 30th April 1974 if the Fu Chip shares should
fall below the value of $2.50 each. On the other hand the 1st defendant
demanded that the plaintiffs would not sell the 2,520,000 of the 4.2 million

‘shares within one year or that the plaintiffs would have to compensate the

defendants and the Fu Chip for any loss. At around noon on the 27th
February the 1st defendant rang the plaintiffs for an appointment to go to tea
at the Golden City Restaurant without mentioning the purpose for such a
meeting. All the three plaintiffs went bringing with them a solicitor’s clerk by
the name of Chow Hin Yau. Mr. Chow was a clerk to Hastings & Co. who
were then solicitors advising the Shing On. On their arrival they saw only the
1st defendant with a group of the 1st defendant’s friends.

At the lunch table the 1st defendant produced a copy of the main agree-
ment for their perusal. Mr. Chow then explained to the plaintiffs the gist of
the contents of the main agreement and left the party at about 2 p.m. The
subsidiary agreement was not produced to the plaintiffs until the parties had
finished lunch and were down at the lobby of the Golden City Restaurant. It
was produced by the 2nd defendant who did not appear until then. The
defendants represented to the plaintiffs that the subsidiary agreement, Exhibit
A7-9 was the document of mutual guarantee. No one was there to explain
the contents of the subsidiary agreement to the plaintiffs. The plaintiffs did
not know English. By that time Chow Hin Yau had left. The plaintiffs
signed the subsidiary agreement believing it to be a document of mutual
guarantee and in accordance with their oral agreement. Then both the main
agreement and the subsidiary agreements were taken away from the plaintiffs
who were not given a copy thereof until sometime near the end of April. It
is, however, the 2nd plaintiff’s evidence that on the 28th March 1973 the 1st
defendant took the main agreement only to the plaintiffs’ office for their
signature for a postponement of the completion date to the 30th April 1973.
Again no copy of any agreement was given to the plaintiffs. It was near the
end of April when the plaintiffs obtained a copy of the 2 agreements that they
found out that the subsidiary agreement was not a document of guarantee but
an agreement of purchase and sales.

The defence evidence on this point is that there was no oral agreement
as alleged by the plaintiffs. Between the 12th February 1973 and 19th
February 1973 the 1st defendant was in Taiwan. On the 20th or 21st of
February 1973 the 1st plaintiff first indicated to the 1st defendant that he, the
1st plaintiff, was interested in the Shing On being taken over by the Fu Chip.
On the 23rd February 1973 the Fu Chip shares were listed on the Far East
Stock Exchange for dealing for the first day. On that day the 1st defendant
went to the 1st plaintiff’s share-brokers firm, the Wing On Company, to watch
the market. The 1st defendant bought a fair number of the Fu Chip shares
on that day to support the prices of the Fu Chip shares — see Exhibit E, the

bought notes. The question of taking over the Shing On was then revived at-

— 101 —

In the Supreme
Court of
Hong Kong
Original
Jurisdiction

No. §
Judgment of
Justice

Simon F. S. Li
17th February,
1976.
(continued)



In the Supreme
Court of
Hong Kong
Original
Jurisdiction

No. 5
Judgment of
Justice '
Simon F. S. Li
17th February,
1976.

(continued)

10

30

40

the closing of the market for the day. The parties negotiated and bargained
over the terms of the take-over several times during the following few days.
There was mention as to the form of the guarantee for the value of the Fu
Chip shares to be allotted to the plaintiffs in consideration of the take-over of
the Shing On. The 1st defendant offered to sign an agreement to buy back
60% of the shares which the plaintiffs were obliged to retain for one year
after the completion of the main agreement at the price of $2.50. This was
acceptable to the plaintiffs. The 1st plaintiff and 1st defendant went to see
Mr. Yam, a conveyancing clerk in Yung, Yu, Yuen & Company to give
instructions for drawing up their agreement. In the presence of the 1st
plaintiff the 1st defendant gave instructions to Yam who later repeated such
instructions to the parties. Both raised no objection. Yam indicated that the
agreement would be ready by the following day. The 1st defendant suggested
that the parties should sign the agreement at Yung, Yu, Yuen & Company.
However the 1st plaintiff suggested that the 1st defendant should meet him
before 1 p.m. at the Golden City Restaurant 4th floor for tea the next day and
sign the agreements so that he could show them to Chow Hin Yau of Hastings.

On the morning of the 27th February 1973 the defendants collected two
copies each of the main agreement and the subsidiary agreement in escrow and
took them to meet the plaintiffs at the Golden City Restaurant. All the four
copies were handed to the 1st plaintifl who asked Chow to explain the contents
to him which Chow did. But the agreement was not signed there. The
parties then went back to the Wing On Company where the documents were
handed to Mr. Chan Kwai Wah who explained generally the outline of the two
documents to the plaintiffs who then signed both the main agreement and the
subsidiary agreement. The 1st defendant identified Exhibit C as one of the
two originals of the main agreement to which the Shing On seal was applied
and which was signed by the plaintiffs and the defendants. As to the extension
endorsement it was signed on or about the 27th March 1973 at the Yung, Yu,
Yuen & Company before Mr. Yam.

In view of the evidence it is obvious that the parties could not have
reached any oral agreement before the 23rd February 1973. The 1st defen-
dant was away from Hong Kong until 19th February 1973. 1In any event
there was no market price for the Fu Chip shares to form the basis of any
bargain before the 23rd February 1973 when such shares were first put on the
open market. The 2nd plaintiff’s evidence that the parties reached agreement
before the 22nd February 1973 and went to Yung, Yu, Yuen & Company to
give instructions to reduce the agreement into writing is not reliable. The
2nd plaintiff’s only explanation for fixing the price of the Fu Chip shares at
$2.50 each, which is that the 1st defendant simply fixed a price at that level,
appears to me to be far fetched. She frankly admitted that she could not
remember if the price for the Fu Chip shares were agreed at $2.50 each only
on the 23rd February 1973 and said in cross-examination that it was after
the Fu Chip shares were listed before any discussion of the take-over began.
This is in direot conflict with her evidence-in-chief and reflects upon the cre-
dibility of the 2nd plaintiff’s evidence though it is by no means decisive on the
question whether there was an oral agreement in terms as alleged by the
plaintiffs. Even the 1st defendant’s evidence is that prior to the 27th February
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evidence-in-chief the 1st defendant told of their discussion on the 26th February HCOZZT tK gfl 1

1973 as follows:— Original

“On following Monday, 26/2/73 we met. We talked about the price. 1 i
first offered $8.5 million. They declined. Mrs. Pao wanted $11 million. No. 5

I refused because even figure they worked out was only $10.8 million. Judgment of
Then Mrs. Pao suggested $10.8 million. Hackling took place and Justice ;
eventually agreed upon figure of $10.5 million and that payment to be %’3}0’11:1; r%a Li
made by allocation of shares valued at $2.50 each. It took only half an |g-¢ =
hour to reach this agreement. I was anxious to acquire and they were
anxious to sell. After agreement reached Mrs. Pao told me she had
licence as stock broker and in future we could join to be banker in a
game. At that time we were all in high spirits. = We met again that
afternoon to talk of details of the transaction. 1 suggested that the
shares allocated to them should not be sold for 1 year as to 60%. I
gave them the reason — that as major shareholder they must support the
shares. They were well pleased saying that we were in the same boat
and hope the boat would float. Then Mrs. Pao asked what happened it
the shares dropped below $2.50. I said I would sign an agreement with
her to buy back the shares at $2.50 after 1 year. Both Mr. and Mrs.
Pao agreed. Then Pao and T went to see Mr. Yam at Yung, Yu, Yuen
& Company. I gave an account to Yam of the take-over by the Fu Chip
of Shing On Company. Yam was instructed to prepare two agreements —
one for taking over of Shing On by Fu Chip by issuing 4.2 million shares
of Fu Chip to acquire all shares of Shing On Company.”

(continued)

It is obvious that the parties could not have had any negotiation at a time
nine days prior to the 22nd February 1973. It has been proved conclusively
that the 1st defendant was in Taiwan during that period up to the 19th
February 1973. T believe that the parties did not start negotiation until the
23rd February 1973 when the Fu Chip shares were first traded in the Far
East Stock Exchange.

The 1st defendant went on to tell of the circumstances under which the
main agreement and the subsidiary agreement were signed as follows:—

“On_following morning I and Lau Kam Ching went to Yung, Yu, Yuen
& Company about noon. Yam gave us four copies of documents
(originals and copies). From there we went to Golden City Restaurant.
Before we left Yam explained the contents of documents in detail.

On arrival at the 4th floor of Golden City I saw Pao and Mrs. Pao and
others already there at the table. All friends of Pao. I handed all four
documents to Pao. Pao handed them all to Mr. Chow who was intro-
duced to me. Chow was the one who gave evidence yesterday. Chow
then proceeded to explain the documents in great details, sentence by
sentence to Mr. and Mrs. Pao. In all it took about 20 minutes. But
none of the documents was signed there.  Throughout that lunch Lau
Kam Ching was present.
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After lunch we followed Pao back to Wing On Company. However, 1
told Pao to wait for a while on the ground floor so that Lau Kam Ching
could go back to Wing Lok Street to get the rubber chop. We waited
there for about fifteen minutes, at that time documents were in Pao’s
possession. On Lau Kam Ching’s return we all walked to Wing On —
me, Kam Ching, Mr. and Mrs. Pao and Pao Lap Chung.

At Wing On Pao handed the documents to Chan Kwai Wah to read. 1
knew Chan Kwai Wah. Chan explained generally an outline of such
documents. Then we, five of us, signed the documents.

I see Exhibit B, I identify my signature therein. I also identify my
signature therein. Also my signature on Exhibit C-1. T also identify
the signatures of Exhibit C-1 as those of Mr. Pao, Mrs. Pao and Pao Lap
Chung. T see a seal in the middle of page in Exhibit C and say it was
applied at the time of the signing of the documents by Chan Kwai Wah.
He applied the seal to two documents.  After signing the documents,
returned to me and I at once took them to Mr. Yam of Yung, Yu, Yuen &
Company. I got copy of take-over agreement to be taken to our
accountant Charles Marfan.”

I am inclined to believe that the 1st defendant’s account is accurate to
the extent that in the course of the discussion the plaintiffs did not object to
the 1st defendant’s offer to purchase their retained shares as a. sufficient form
of guarantee and that such instructions were given to draft the subsidiary
agreement to Mr. Yam of Yung, Yu, Yuen and Company rather than to Mr.
Yuen himself. It is not part of the plaintiffs’ case that either Mr. Yuen or
his clerk, Mr. Yam, was negligent. No solicitor worthy of his profession
would produce a draft agreement of sales as is the subsidiary agreement while
instructions were given to draft a guarantee. Mr. Yau frankly admitted that
he merely used the printed standard form of sales for the subsidiary agree-
ment. This accounts for the conflict between the terms of the main agreement
and the terms of the subsidiary aereement. In the main agreement the
plaintiffs covenanted with the Fu Chip that they would not sell or dispose of
60% of the Fu Chip shares allotted to them within one year of the completion
of the transaction. In the subsidiary agreement the plaintiffs agreed to sell
60% of the said shares to the 1st defendant within one year of the completion
of the transaction under the main agreement. In the preparation of the
subsidiary agreement both the plaintiffs and the defendants were the clients of
Yung, Yu, Yuen & Co. I do not believe that any solicitor would so
deliberately favour one of his clients to the detriment of the other as to include
terms as harsh and prejudicial as those in the subsidiary agreement. Clause
1 of the subsidiary agreement provides that:

“1. The Seller shall sell to the Buyer and the Buyer shall buy from the
Seller free from all incumbrances the said shares in the said Company
together with all dividends bonus and issues, if any, accrued or to accrue
thereon whether accrued before or after the signing of this Agreement.”

Having heard the evidence of the 2nd plaintiff and the 1st defendant and
having seen them in Court I form the opinion that both are fairly sharp
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business people each trying to get a better bargain over the other in the
take-over negotiation. However, the 1st defendant is of a slightly more
sophisticated type. As such he was able to obtain an advantage over the
plaintiffs by getting them to agree to the form of transaction as contained in
the main agreement and the subsidiary agreement — a transaction he said he
would not have entered had he been in the plaintiff’s place. I find as a fact
that in the course of their negotiation the plaintiffs inquired as to the form of
protection they would be given for agreeing to retain 60% of the Fu Chip
shares allotted to them under the main agreement for at least one year.
Thereupon the 1st defendant offered to repurchase the said shares from them
at $2.50 each at the end of the year. The plaintiffs agreed in principle to this
form of safeguard. It was in such circumstances that the 1st plaintiff and the
Ist defendant went to give instructions to Mr. Yam of Yung, Yu, Yuen
& Co. 1 am satisfied that everything leading to and including the preparation
of the draft agreement were done in a rush. No one including Mr. Yam paid
much attention to the legal refinements or the unreasonableness of some of the
provisions in the draft subsidiary agreement. However, I am satisfied that at
the material time the plaintiffs knew that the subsidiary agreement which they
signed would take the form of a sale and purchase agreement.

The 2nd plaintiff’s evidence as to the circumstances under which they
signed the main and subsidiary agreements were full of embellishments. Her
evidence is not reliable. I am satisfied that it was her husband, the 1st
plaintiff who suggested that the documents should be taken to the Golden City
Restaurant for execution. That was the plaintiff’s usual place for lunch.
There he could bring his friend and a trusted solicitor’s clerk, Mr. Chow Hin
Yau, to read the documents in draft without causing embarrassment of bring-
ing Mr. Chow to Yung, Yu, Yuen & Co. I cannot accept the plaintiffs’
evidence that Mr. Chow went to the Golden City Restaurant without knowing
that his assistance was required on that occasion. As to the signing of the
subsidiary agreement I accept the evidence given by the 1st defendant, that
the draft copies of both the main agreement and the subsidiary agreement
were handed to the plaintiffs for perusal that Chow Hin Yau had read and
explained the gist of the contents of both draft agreements to the plaintiffs
and that the main agreement was signed and sealed at the same time as the
subsidiary agreement was signed at the Wing On Company after the plaintiffs’
employee Chan Kwai Wah had read through the drafts. The two drafts were
prepared by the same person, Mr. Yam, after instructions were given to him at
the same time the previous day. Both drafts related to the take over transaction
of the Shing On. By their own pleadings the plaintiffs allege that they signed
the main agreement at the Golden City Restaurant in the presence of both
defendants. This is in conflict with the 2nd plaintiff’s evidence that the 2nd
defendant was absent when they signed the main agreement. There is another
reason which leads me to reject the plaintiff’s evidence that they never read
the draft agreements before signing them. The 2nd plaintiff maintained that
after the documents were signed both the main agreement and the subsidiary
agreement were taken away from them by the defendants on thé 27th February
1973. At that time the seal of the Shing On had not been applied to the
main agreement. Yet one of the originals of the main agreement — Exhibit
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C2 — which was forwarded to the Far East Stock Exchange on the 27th
February 1973 had the seal of Shing On applied to it. Another copy of the
original main agreement — Exhibit C1 — which had been kept in the office
of Charles Marfan since early March 1973 also bore the Shing On seal. The
Shing On seal was at all material times in the possession of the plaintiffs up
to the 4th May 1973. This lends support to the 1st defendant’s evidence that
the main agreement was signed and sealed in the Wing On Company on the
27th February 1973. On the balance of probability I also believe that the
subsidiary agreement was signed by the parties in the same place and in the
same manner by the parties as alleged by the 1st defendant.

Having found that the plaintiffs signed the subsidiary agreement with full
knowledge of the nature of its contents there is no room for doubt that the
alleged oral agreement as set out in para. 2 of the Statement of Claim never
existed. Had there been such an oral agreement the plaintiffs would have
raised an objection before they signed the subsidiary agreement. There is
also no merit in the plaintiff’s claim that the guarantee was signed on the 4th
May 1973 to give effect to the true intention of the parties as expressed in the
alleged oral agreement or in rectification of a mistake.

There is no necessity to decide on the validity of the subsidiary
agreement. It has been cancelled by mutual consent. It is sufficient to say
that if the plaintiffs repudiated the subsidiary agreement solely on the ground
that it did not represent the true intention of the parties or of non est factum
the plaintiffi must fail for the reasons I have given.

I will now consider the evidence on the circumstances leading to the
signing of the guarantee. The plaintiff’'s evidence is that the 1st plaintiff left
for Taiwan on the 18th April 1973. Shortly after that Mr. Chow Hin Yau
of Hastings who looked after the property of the Shing On telephoned the 2nd
plaintiff and informed her of a letter from Yung, Yu, Yuen & Co. which
reads:

“We have instructions from Messrs. Tsuen Wan Shing On Estate Co. Litd.
and Fu Chip Investment Co. Ltd. to deal with the above premises and
are informed by Mr. Pao of Tsuen Wan Shing On that the title deeds and
documents relating thereto are now in your possession.

We should be much obliged if you would kindly arrange to send us all
the title deeds and documents relating thereto to enable us to deal with
the same.”

The 2nd plaintiff informed Chow that she had not received the guarantee
from the defendants. As a result Chow wrote in reply in the following terms:

“With reference to your letter of the 19th instant, we are instructed by
our clients Messrs. Tsuen Wan Shing On Estate Co. Ltd. to request your
clients Messrs. Fu Chip Investment Co. Ltd. through your goodselves to
send us on behalf of our clients a guarantee from your clients that the
intended allotment of 4,200,000 ordinary shares of your clients would be
of the value of the sum $10,500,000 as mentioned in the Agreement for
Sale and Purchase dated the 27th day of February 1973.
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We shall be much obliged to hear from you hereon at your earliest
convenience.”

At the same time she sent her employee Chan Kwai Wah to go to collect a
copy of what she called “the mutual guarantee”. Chan returned with a copy
of the subsidiary agreement. The 2nd plaintiff said that that was the first
time she set eyes on the contents of this document which was explained to
her. Nothing was done until the 1st plaintiff returned from Taiwan on the
29th April 1973 and all papers were handed to him. The 1st plaintiff took
the matter up with the 1st defendant. The 1st plaintiff’s aftitude was that
unless a guarantee and indemnity for the price of the 2,520,000 Fu Chip
shares was given by the defendants the plaintiffs would not complete the main
agreement with the Fu Chip. On a day between the 30th April 1973 and
the 3rd May 1973 the 1st defendant agreed to make a fresh arrangement. As
a result the guarantee was approved in draft between Chow Hin Yau of
Hastings on their behalf and Yung, Yu, Yuen & Co. on behalf of the
defendants. In the afternoon on the 4th May 1973 they all went to Yung,
Yu, Yuen & Co. and signed the documents. The plaintiffs and the defendants
signed for the cancellation of the subsidiary agreement — Exhibit B.  The
plaintiffs signed a guarantee and indemnity — Exhibit A-39 and the defendants
signed the guarantee — Exhibit A-37-38. The 2nd plaintiff can’t remember
the exact sequence of the documents being signed but says that they were
signed one after another. Then the parties went to the office of Charles
Marfan to complete the transaction under the main agreement.

The defence evidence is that after the main agreement and the subsidiary
agreement were signed on the 27th February 1973 he took them back to the
office of Yung, Yu, Yuen & Co. He caused copies of the main agreement
to be sent to Charles Marfan & Co., the Fu Chip’s secretary and to the Far
East Stock Exchange in connection with the Fu Chip’s application for listing
the new Fu Chip shares. On the 31st March 1973 the Far East Stock
Exchange Ltd. approved the listing of the new shares. On the 2nd April
1973 the 1st defendant telephoned the 2nd plaintiff to inform her of the
approval and asked the plaintiffs to complete the transaction with the Fu Chip.
The 2nd plaintiff stated that her husband was still thinking over the matter.
Since then the plaintiffs continued to avoid an answer on the excuse that the
Ist plaintiff was away. On the 16th April 1973 the 1st defendant telephoned
the 2nd plaintiff on the same subject. When the 2nd plaintiff asked for a
guarantee as to the Fu Chip shares which the plaintiff agreed to retain for one
year under the main agreement. This dispute continued in correspondence
between the parties’ solicitors until the 4th May 1973 when the draft guarantee
was agreeable to both parties. The defendants agreed to give the guarantee
solely because the plaintiffs threatened to repudiate the main agreement with
the Fu Chip. The parties signed the cancellation of the subsidiary agreement
first, then the guarantee. There was a further dispute as to how the plaintiffs
could ensure that they would not dispose of the 60% of the Fu Chip shares to
be allotted to them. This resulted in the signing of another document by the
plaintiffs to indemnify the defendants should they (the Plaintiffs) dispose of the
said Fu Chip shares in breach of the main agreement.
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I have already found that there was no oral agreement between the
parties in mid February 1973 for a guarantee to be given by the defendants
and that the plaintiffs knew of the nature of the subsidiary agreement. There
is nothing to form the basis of the plaintiff’s demand for the guarantee as told
in the 2nd plaintiff’'s evidence. Exhibit 21 was written by Chow Hin Yau on
instructions of the 2nd plaintiff. Had there been an oral agreement as alleged
Mr. Chow would have written for a guarantee of 60% only of the shares so
allotted to the plaintiffs and not for 100% of them. Mr. Chow said that the
2nd plaintiff gave the figure to him before he wrote Exhibit 21. I find as a
fact that the only reason why the plaintiffs asked for a guarantee in April
1973 is that they realised by then that they had not obtained a good bargain
after all. That probably is the reason for the Plaintiffs’ change of attitude in
April 1973. The evidence is that both parties were keen to go through the
transactions at the time the main agreement was signed. There is also evidence
that by early April the 1st plaintiff had known of the approval to deal in the
Fu Chip shares to be allotted to the plaintiffs by the Far East Stock Exchange.
His departure for Taiwan before the completion of the main agreement is
difficult to understand. In this connection I find the 2nd plaintiff’s evidence
that the 1st defendant did not inform the plaintiffs of the said approval in
April illogical and unsatisfactory.

There is also evidence that both the plaintiffs and the defendants were
optimistic about the price of the Fu Chip shares. In fact the feeling was
such that it was better to hold shares than cash. Although the price of the
Fu Chip shares suffered a slight set back in late April 1973 it was considered
that that was in sympathy with the general market. At that time the plaintiffs
and the defendants could not have foreseen that the market, including the Fu
Chip shares would continue to slump to such an extent as was found in the
latter part of 1973. The 1st plaintiff’s decision to go to Taiwan was made
probably in order to play for time and to enable the 2nd plaintiff to start a
new bargain. No reason was given for the necessity of his Taiwan trip. It
is more inexplicable why he should leave at a time when it was essential for
him to remain in Hong Kong to complete the main agreement with the Fu
Chip. He knew by that time an announcement of the acquisition by the Fu
Chip of the Shing On shares had been made to the public. He knew also
that the defendants were anxious to see to that the Fu Chip'completing the
transaction. He knew that the longer the defendants had to wait the better
bargaining power he would have in his hand. In short he knew he had the
upper hand over the defendants who would have to agree even if he wanted
something more than the original bargain viz: the subsidiary agreement. Tn
my opinion his threat of refusing to complete was, for the plaintiffs, a good
starting point for a new bargain and his temporary absence a very shrewed
move.

It is not necessary for me to decide on the sequence in which the
guarantee, the cancellation of the subsidiary agreement and the indemnity,
Exhibit A-39, were signed. The 2nd plaintiff’s evidence on this point is hazy.
The defence evidence is that the cancellation of the subsidiary agreement was
signed first. However, subject to the question of admissibility of extrinsic
evidence, a question I shall deal with later, I am of the opinion that the
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guarantee was signed by the defendants solely to induce the plaintiffs to
complete the main transaction and nothing else. Had the indemnity, Exhibit
A-39, been a consideration for the guarantee it would have been included in
the text of the guarantee in however general a term. It will be observed that
the draft of the guarantee had been through the hands of solicitors’ clerks at
least 3 or 4 times and was finally submitted to a solicitor who had read and
explained it to the parties before execution. On this point I am inclined to
accept the 1st defendant’s evidence that the indemnity, Exhibit A-39, was
signed by the plaintiffs on a subsequent demand by the defendants after the
guarantee had been signed. As to the cancellation it is the plaintiffs’ own
evidence that it was cancelled for one reason and one reason alone viz: it did
not represent their true intention. The guarantee was to replace it.

It remains for me to consider how in fact this alleged threat on the part
of the plaintiffs affected the defendants. That the defendants were thoroughly
disgruntled is beyond doubt. Because of the plaintiffs’ change they had to
give up what they considered to be a very good bargain in the subsidiary
agreement. In its place they were asked to sign a guarantee as to the price
of a block of shares in the Fu Chip. In this way they could gain nothing
even if the price should go up. At the time the main agreement was signed
the parties were optimistic as well as enthusiastic. In the words of the 1st
defendant the plaintiffs were hoping to “play bank” together with him on the
Fu Chip shares — meaning controlling the market of such shares by buying
and selling. There was some evidence that the price of the Fu Chip shares in
April was not as high as it was in February or March 1973. But the price
for such shares was still much higher than its normal value of $1.00 each.
Further the 1st defendant was still fairly confident. In cross-examination he
said: “I continued to buy the Fu Chip shares to support the price. I knew

the Fu Chip shares were not worth $3.00 each then. But in those days it was
a blind chase.” The 1st defendant frankly admitted that in February and
March he purchased a lot of the Fu Chip shares in order to push up the price
and then resell at a profit.

In answer to questions in cross-examination about the price movements of
the Fu Chip shares the 1st defendant said:

Q. As to Fu Chip shares between 23rd February 1973 and 27th
February 1973 prices at Far East between $2.90 and $3.50?

Agree.

But in Exhibit E, the prices you paid were as high as $4.00?

Yes.

In Far East Exchange the price on 5th March 1973 went up to
$4.60?

I believe so, though can’t remember.

> O >0 »
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Near end of March 1973 the prices about $3.30?

‘Can’t remember. Don’t disagree.

At same period in Kam Ngan Exchange between $3.30 and $3.60?
I don’t deny it.

On 16th April you said Mrs. Pao threatened not to complete?
Yes.

But on 11th April price in Far East was $2.80 and on 13th April
Kam Ngan $2.55?
Do not disagree.

On the days prior to 13th April price $2.40?
I do not dispute.

By 16th April there is indication of downward trend of Fu Chip
shares?

Still there is fluctuation along with main market.

But downward trend?

Yes. But that is looking back. At that time no one could see the
market fell to that extent.

On 30th April 1973 in Far East nominal was $2.00?
Yes.

Same day at Kam Ngan it was $1.55?
I believe not as low as that though I have no recollection.

Before 27th February 1973 the price was well above $2.507
Agree.

The general expectation of yourself and the plaintiffs was that the
price would go upwards?

That was my view only. I don’t know about them.

Since you had that view you thought plaintiffs would agree to be
tied down at $2.50 only?

But that was the actual fact. I agreed to buy back and they agreed
to sign willingly.

By 16th April price down to $2.50 and by 30th April 1973 parties
negotiating the guarantee in terms of Exhibit A-37-38 prices clearly
below $2.50. At the end of April would not an agreement in the
line of Exhibit B be more attractive to the plaintiffs?
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2 N (continued)
10 As to his reaction to the plaintiffs’ threat to refuse completing the main

agreement the 1st defendant said in cross-examination:—

Q. What would be the effect on you if plaintiffs refused to carry out the
terms of Exhibit C?

A. Very serious. By the time Fu Chip shares on the market had more
than 2,000 shareholders. After we made announcement of the
acquisition value of shares went up several 10 cts. It showed that
the take over gave general impression assets of Fu Chip enhanced.
If the deal falls then public would think problem exists in Company
and lose confidence in Fu Chip shares.

20 Q. The shares went up 10%?

A. Yes. Not only because of takeover but also because of general
condition. But if Fu Chip fails to take over then a very bad news
the drop would be exceeding 20 cts. If falls through Pao lost
nothing T would lose a lot. She knew that I bought lots of Fu Chip
through her.

These words reflect the optimism and hope of the 1st defendant when he
yielded to the plaintiffs’ demand for a guarantee. At the time the demand
was made the 1st defendant placed the matter in the hands of his solicitors.
He had proper legal advice. He knew very well whether he gave the guarantee

30 or not the main agreement between the Fu Chip and the plaintiffs was still
valid as a separate document. The Fu Chip could have sued the plaintiffs for
specific performance or for damages. Out of the original issued and paid up
capital of 12,600,000 shares in the Fu Chip the 1st defendant owned 6,531,000
shares (see Exhibit D at page 17). In addition he had purchased more since
the listing of such shares. His brother, the 2nd defendant owned 1,500,000
million shares. Between the two of them they owned the controlling interests
of the Fu Chip. By then the 1st defendant had already set himself about in
manipulating the price of the Fu Chip shares by buying and selling. If the
defendants refused to give the guarantee on the Fu Chip shares, then the Fu
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Chip shares might drop a few 10 cts. in price only if the general condition of
the market remained bullish. It would be possible for the 1st defendant to
push the price up again with his manipulation. The Fu Chip, after all, is an
investment Company. All its assets consist of landed property. So long as
the properties in the Fu Chip have been quoted in their true value the success
or failure in the taking over of the Shing On could not have affected the true
value of the Fu Chip shares. Whatever set back in the market price of the
Fu Chip shares could not have sent them below their true value. Even if it
did, the defendants might have suffered a temporary paper loss of profit but
would not have suffered a financial ruin. The 1st defendant did threaten that
the Fu Chip would sue the plaintiffs on the main agreement. However, in
the end he chose to avoid litigation and yielded to the plaintiffs’ demand.
The 1st defendant must have considered the matter thoroughly in the light of
the then marketing condition and formed the opinion that the risk in giving
the guarantee was more apparent than real. As I have said earlier on, neither
party at the time could have foreseen the stock market subsequently slumping
in such manner. Had the plaintiffs realised that the prices in general in the
stock market would fall to the extent as we now know then they would not
even bother to demand for the guarantee. They would be quite satisfied with
the subsidiary agreement. Therefore I find as a fact that when the defendants
agreed to sign the guarantee neither they nor the plaintiffs envisaged a drastic
fall of the market and that the defendants never expected that on the guarantee
they might be required to compensate the plaintiffs in terms of millions of
dollars. This was an error of judgment in a business deal. The defendants
were reluctant to be deprived of a good bargain — the subsidiary agreement.
But I find that they were quite prepared to take a calculated risk (which at
the time appeared to be very little) in order to pacify the plaintiffs who were
adamant. It was in such circumstances that the guarantee was given.

Having come to the aforesaid conclusions on the facts of this case I shall
deal now with some questions of law and other alternative issues before I
return to the ultimate question — the binding effect of the guarantee. The
first question is whether extrinsic evidence is admissible to show the
circumstances under which the various documents were signed or for the
interpretation of the guarantee. Here the plaintiff pleaded that they signed
the subsidiary agreement without knowing its contents which never reflected
the genuine intention of the parties. On the other hand the defendants plead
that the guarantee was signed under duress or as the result of an unconscienable
bargain. Both are relevant issues or questions relevant to the issue. It is
only proper that parole evidence should be admissible to show the circumstances
leading to the execution of both documents. Extrinsic evidence is admissible
to prove any matter which by substantive law affects the validity of a document
or entitles a party to any relief in respect thereof. See Phipson on evidence —
p. 1789 and p. 1802. Learned Counsel for the parties have not seriously
challenged the admissibility of extrinsic evidence relating to the execution of
these two documents. Mr. Zimmern for the defendants, however, contends
that the extrinsic evidence is not admissible to contradict or vary the plain
terms of the guarantee. The guarantee — Exhibit B, reads as follows:

“In consideration of your having at our request agreed to sell all
your shares of and in the above mentioned Company whose registered
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office is situate at 274 Sha Tsui Road Ground Floor Tsuen Wan New
Territories in the Colony of Hong Kong for the consideration of
$10,500,000 by the allotment of 4,200,000 shares of $1.00 each of Fu
Chip Investment Company Limited whose registered office is situate at
No. 33 Wing Lok Street Victoria in the said Colony of Hong Kong and
that the market value for the said ordinary shares of the said Fu Chip
Investment Company Limited shall be deemed as $2.50 for each of the
$1.00 shares under an Agreement for sale and purchase made between
the parties thereto and dated the 27th day of February 1973, we Lau Yiu
Long of No. 152 Tin Hau Temple Road, Flat C1, Summit Court, 14th
Floor in the Colony of Hong Kong Kowloon Merchant and Benjamin
Lau Kam Ching of No. 31 Ming Yuen Street West, Basement in the said
Colony of Hong Kong Merchant the director of the said Fu Chip Invest-
ment Company, Limited hereby agree and guarantee the market value for
the said 4,200,000 ordinary shares of the said Fu Chip Investment
Company shall be $2.50 per share and that the total value shall be of
the sum of $6,300,000 for the period between 15th of April 1974 to the
30th of April 1974 and we further agree to indemnify and keep you
indemnified against any damages, losses and other expenses which you
may incur or sustain in the event of the market price according to The
Far East Stock Exchange Ltd. shall fall short of the $2.50 during the said
period between 15th April 1974 and the 30th April 1974 that no time
or indulgence granted for the said Fu Chip Investment Company Limited
shall exonerate our liabilities hereunder.”

It is submitted that the consideration referred therein was a past con-
sideration. Any extrinsic evidence tending to prove a present or executory
consideration would be in contradiction of a plain term of the guarantee and
as such should be inadmissible. Mr. Gittins for the plaintiffs contends,
however, that the form of the guarantee is exactly the same as those contained
in the Encyclopaedia of Forms and Precedents (See Vol. 9 Encyclopaedia of
Forms and Precedents p. 777-824) and that extrinsic evidence is always
admissible to show the true consideration — in the present case, the plaintiffs
completion of the main agreement with the Fu Chip.

The common law rule that no extrinsic evidence is admissible to
contradict the plain terms of a written agreement has been subject matter of
many judicial interpretations which indicate a fair number of exceptions. Thus
in para. 650 of Chitty on Contracts it is said.

“Extrinsic evidence may therefore be admitted to show want of or
failure of the consideration stated to have been given in a written instru-
ment. Thus the words in a bill of exchange ‘for value received’ do not
preclude the court from finding that no consideration has in fact been
given. Extrinsic evidence is also admissible to prove the true considera-
tion where no consideration has been stated or where the consideration is
inaccurately recorded. Also an additional consideration may be proved,
provided it does not contradict the stated consideration. “The rule is
that, where there is one consideration stated in a deed, you may prove
any other consideration which existed, not in contradiction to the
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instrument; and it is not in contradiction to the instrument to prove a
larger consideration than that which is stated.”

In the case of Wood v. Wise() where a lease of rent restricted premises
was expressed to be granted “in consideration of the sum of £850” in addition
to the rent reserved in the lease extrinsic evidence was admitted to show that
the sum of £850 expressed in the lease was in fact commuted rent intended by
the landlord and tenant and not a premium or a condition of the grant.
Evershed M. R. said at p. 39 as follows:

“There was a good deal of discussion of the question whether it was
permissible for the court to hear extrinsic evidence of the bargain made,
or whether the court in this matter was confined to the deed. It is con-
venient for me to deal first with that point, and I conclude that extrinsic
evidence was clearly admissible, though the result of so concluding is far
from decisive of the case. I note that this is not an action on the deed;
the question here is whether the plaintiff has a statutory right of action
under section 2(5) of the Act of 1949. Moreover, if she has, then prima
facie the defendant has done that which was illegal, and for which he is
liable to criminal proceedings. As a matter of principle, therefore,
evidence must be admissible to prove the true nature of the transaction;
but, further, the evidence is required not to vary the deed, but with a
view to explaining and proving what was in truth the consideration. For
this purpose extrinsic evidence has always been admissible.”

Romer L. J. said at p. 54:
“Moreover, the extrinsic evidence is not sought to be introduced in the
present case with a view to contradicting anything that is expressed in the
lease, but in order to show what was the true nature of the £850, which,

?»

it is to be observed, is nowhere described in the lease as a ‘premium’.

In Goldshede v. Swan® the consideration expressed in a guarantee for a
loan was:

“In consideration of your having this day advanced to our client, Mr.
Vermon Dolphin of Piccadilly, in the county of Middlesex, the sum of
£750, secured by his warrant of attorney, payable on the 22nd day of
August next, we hereby jointly and severally undertake to pay the same
on the said 22nd day of August, or so soon afterwards as you apply for
same, in case default should be made in payment of the sum of £750.”

(1) (1955) 2 Q.B. 29.
(2) (1847-8) 1 Ex. p. 154.

e P -
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expressed in the document of guarantee was in fact an executory consideration. 02:’ X Oflg
At p. 159 Pollock, C. B. said: Original

‘ Jurisdiction

“Where any written instrument is ambiguous, evidence is receivable to —
construe its meaning, but not to alter or vary in any manner the terms Jlf(igmem of
of that instrument. Here it was proved, that the guarantee was given, Justice .
and that the money was thereupon advanced. In the case of Butcher v. ?171310“1:1;-) l_?]-a Li

Stewart, the memorandum was held to be prospective, and judgment was ;976 ad

given for the plaintiff. That case is very similar to the present. It was (continued)
10 a special case, and was very recently decided. The present case also

falls within the same principle as that of Haigh v. Brooks. The

expression ‘this day’ may mean something which has been done, or which

is to be done this day. Evidence may therefore be properly admitted to

explain its meaning, though not to contradict it. The words are not to

have that grammatical strictness of construction put upon them for which

the defendant’s counsel contends; but such a one as will explain the

meaning of the parties.”

The principle of extrinsic evidence being admissible to prove additional

consideration to the consideration expressed in a power of attorney was

20 approved in Frith v. Frith® where Lord Atkinson citing the case of Clifford v.
Turrell said:

“The Vice-Chancellor (Sir L. Shadwell) in delivering judgment in the
case, lays down, in the opinion of their Lordships correctly, the rule of
law upon this subject. He said:

‘Rules of law may exclude parol evidence where a written instrument
stands in competition with it, but it has long been settled that it is
not within any rule of this nature to adduce evidence of a considera-
tion additional to what is stated in a written instrument.’

And then added:

30 ‘The rule is, that where there is one consideration stated in the deed,
you may prove any other consideration which existed, not in
contradiction to the instrument; and it is not in contradiction to the
instrument to prove a larger consideration than that which is stated.’

Their Lordships think the present case comes within that rule, that the
evidence proposed to be given did not contradict the deed, and that the

(3) (1906) A.C. 254
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appellant’s first contention is well founded.”

In‘Tumer v. Forwood And Another® Lord Goddard, C.J. went further
to say at p. 747:

“Clifford v. Turrell appears to lay down in the clearest possible terms
that, at any rate, where there is a nominal consideration — evidence is
always admissible to show that the true consideration was something more
than the consideration stated in the written agreement, be it under hand
or under seal.”

The principle obtained from these authorities shows that extrinsic evidence
is admissible to explain a consideration which has been inaccurately described
in an instrument as past consideration or smaller consideration. In the present
case the extrinsic evidence purports to explain that the consideration which was
described in the guarantee as “having agreed to sell” in accordance with the
terms of the main agreement of the 27th February 1973 was in fact an
executory consideration of “agreeing to sell” or “agreeing to complete the

sale” on the 4th May 1973. Following the same reasoning which fell from
the learned Chief Baron, I am of the opinion that extrinsic evidence in the
present case is admissible to explain the terms in the guarantee. Such
evidence is not contradictory. On the contrary it purports to show the true
nature of the consideration. Indeed it is the Defence case that the plaintiffs
demanded the guarantee as a condition for their willingness to complete the
sale of the main agreement. I am of the opinion that parol evidence or
extrinsic evidence is properly admissible in the present case for the interpreta-
tion of the consideration expressed in the guarantee.

There is a subsidiary and related contention to this. It is suggested that
an agreement to do something which the plaintiffs were under a legal duty
to do to a third party could not constitute a valuable consideration. The
plaintiffs were under a duty to the Fu Chip to complete the sale of the Shing
On shares to the Fu Chip under the main agreement. Thus their agreement
with the defendants to do the same was in fact no consideration at all.

In my opinion this problem is more juristic as a mental exercise than

judicial. In the words of the learned authors of Cheshire and Fifoot in the

Law of Contract (8th edition) “the paucity of modern litigation on the question
suggests that it is not a pressing problem”. Having considered the relevant
authorities the principle obtained, as I understand it, is that the performance
of or a promise to perform a duty to a third party is valuable consideration
for endorsing a promise by the promisor provided that such performance of or

(4) (1951) 1 AEER. 746.
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undertaking to perform the said duty is to the detriment of the promisee or to
the benefit of the promisor. See Cheshire and Fifoot on Law of Contract 8th
edition p. 92-95, Chitty on Contracts Vol. 1 23rd edition para. 130-132; also
Shadwell v. Shadwell®; Scotsen v. Pegg®; Turner v. Owen() and Chichester
v. Cobb®. This principle was the ratio in Scotsen v. Pegg which received the
approval of the majority decision of the Privy Council in New Zealand was
Shipping v. Satterthwaite® where Lord Wilberforce at page 1020 said:

“In their Lordships’ opinion, consideration may quite well be provided by
the stevedore, as suggested, even though (or if) it was already under an
obligation to discharge to the carrier. (There is no direct evidence of
the existence or nature of this obligation, but their Lordships are
prepared to assume it.) ‘An agreement to do an act which the promisor
is under an existing obligation to a third party to do, may quite well
amount to valid consideration and does so in the present case: the
promisee obtains the benefit of a direct obligation which he can enforce.
This proposition is illustrated and supported by Scotsen v. Pegg which
their Lordships consider to be good law.”

In the present case the promise or act of selling the Shing On share to
the Fu Chip by the plaintiffs could be valuable consideration for the guarantee
signed by the defendants.

Such act or promise might not be to the detriment of the plaintiffs. But
it was for the benefit of the defendants. In the words of the 1st defendant
he was anxious that the plaintiffs should complete the transaction in the main
agreement. Their refusal to complete would affect the share price of the Fu
Chip of which he was the majority shareholder. It is the defendants’ case
that the guarantee was signed solely on the plaintiffs’ demand for the guarantee
before the plaintiff would perform the main agreement. Although the defen-
dants were unwilling they eventually signed the guarantee so that the plaintiffs
would complete the transaction.

It is contended by the plaintiffs that the guarantee was signed in
consideration of the cancellation of the subsidiary agreement. Such cancel-
lation would, of course, be sufficient consideration if it was the true intention
of the parties. I have found as a fact that that was not so.

(5) (1860) 9 C.B. (NS) 159
(6) (1861) 6 H and N295

(7) (1862) 3 F and F 176

(8) 1866 4 L.T. 433

© 1974 1 A and R 1015
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The guarantee never referred to the cancellation of the subsidiary agree-
ment as a consideration. The plaintiffs’ evidence is such that at all material
times they never suggested the cancellation of the subsidiary agreement as a
quid pro quo for the guarantee. On the contrary, the plaintiffs’ evidence is
that the terms of the subsidiary agreement never represented their true inten-
tion and should be cancelled in any event and should be replaced by a
guarantee which would give effect to their true intention. The evidence of
the 2nd plaintiff and that of Chan Kwai Wah suggest that the plaintiffs
would refuse to complete the transaction under the main agreement with the
Fu Chip unless the defendants give them a guérantee as to the price of the
Fu Chip shares allotted to them. In his evidence in chief Chan Kwai Wah
said “I did mention to Lau that Pao did not want an agreement of sale
in advance and would only accept a form originally agreed to viz: a straight
guarantee that the value would be the same for one year”.

Indeed such intention was manifested in the letter of Hastings, acting
for the Shing On, to Yung, Yu, Yuen & Company — Exhibit A-21. At that
time, predominent in the mind of the plaintiffs was that the subsidiary agree-
ment should be cancelled in any event but they would not complete the
transaction with the Fu Chip unless the defendants gave them the guarantee.
I have found as a fact that there was no oral agreement as alleged by
the plaintiffs and that the subsidiary agreement was not signed by mistake.
There is no basis for this claim.

In view of the foregoing I also find that even if the guarantee is invalid
such finding will not bring the subsidiary agreement back into force. The
general rule is that a rescission is implied where the parties have effected such
an alteration of the terms as to substitute a new contract in place of the old.
If a rescission is effected the contract is extinguished and it cannot afterwards
be set up again by one of the parties against the other. The decisions in
Egremont v. Courtenay(®) and in Firth v. Midland Railway Co.(D) are not
true contradictions to this principle.

In the Egremont case the surrender of the old lease depended on the
validity of the new lease. Once the new lease was held invalid it is not
surprising that the surrender was equally inoperative. This is evident in the
judgment of Coleridge, J. who said at p. 686:

(10) (1843) ALER. 685
(11) (1875) 20 Eq. 100
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“There were the counterparts of three leases produced, of the respec-
tive dates of 1755, 1785 and 1812; and the plaintiff’s case was that
the two latter were invalid, which was admitted, and that the last
was granted in consideration of the surrender of the first, and
operated as a surrender of it. This was necessary to his case, as
one of the lives on which the lease of 1755 was granted was still
in being, and that lease still in force unless so surrendered. But
the defendant contended that the surrender having been made
wholly in consideration of the grant of a new and valid lease,
did not take effect because the new lease was invalid.”

and again at page 688:

“We have had occasion to consider this doctrine in another case
of the same sort, and to examine the decisions at some length,
and we need not now repeat that examination, contenting our-
selves with saying the principal to be found laid down by Lord
Mansfield in Wilson v. Sewell (1766) 1 Wm. Bl 617 4 Burr at
p. 1980 and Davision d. Bromley v. Stanley (1768) 4 Burr. at
p. 2213 seems to us the true one; that when a new lease does not
pass an interest according to the contract, the acceptance of it
will not operate as a surrender of the former lease; that, in the
case of a surrender implied by law from the acceptance of a new
lease, the condition ought also to be understood as implied by law,
making void the surrender in case the new lease should be made
void; and that in case the express surrender is so expressed as to
show the intention of the parties to make the surrender only in
consideration of the grant, the sound construction of such an
instrument, in order to effectuate the intention of the parties, would
make the surrender also conditional, to be void in case the grant
should be void.”

In Firth’s case the new agreement merely provided a substituted mode of
precisely what was required to be done in the old agreement. When the
substituted mode of performance could not be carried out specific perform-
ance was ordered in accordance with the old agreement.

In the Egremont case the consideration for the surrender of the old
lease was the grant of a new lease. In the Firth case the substance of the
new agreement was a variation of the mode of the performance of what
was to be done under the old agreement. It was in such circumstances that the
terms of the old agreement were received when those of the new agreement
became void or voidable. In the present case the plaintiff pleaded that the
subsidiary agreement (the old agreement) was void because the parties were
not ad idem and that it was voidable on the ground of non est factum.
The guarantee, (the new agreement) made no reference to the old agreement
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as consideration for the new agreement. It is the plaintiffs’ case that the
subsidiary agreement was rescinded on such grounds. The basis for the
guarantee, according to the plaintiffs’ pleadings, is that it gave effect to
the true intention of the parties who had a verbal agreement in mid February
1973. To hold that the invalidity of the guarantee alone could cause a
resurrection of the subsidiary agreement would be wrong in law and amount-
ing to allowing the plaintiffs to approbate and reprobate in saying that the
subsidiary agreement was invalid and valid in the same breath.

It is alleged that the defendants’ conduct in signing and giving the
guarantee constitute a representation that the guarantee is valid and effective
so as to induce the plaintiffs to complete the transaction with the Fu Chip.
Relying on such representation the plaintiffs acted to their detriment by
agreeing to cancel the subsidiary agreement. The short answer to this con-
tention is that it was the plaintiffs who demanded the guarantee because the
subsidiary agreement never represented their true intention. The demand by
the plaintiffs was not induced by the defendants’ representation. I have found
that the plaintiffs would demand for the cancellation of the subsidiary agree-
ment in any event. In my opinion this plea revolves round the question
whether the guarantee was forced upon the defendants by threat or as a result
of an unconscienable bargain. If the guarantee was signed without any threat
then the plaintiffs can sue upon the guarantee. Otherwise the plaintiffs cannot
rely on estoppel to change the nature of a voidable document (i.e. the sub-
sidiary agreement). Estoppel is an equitable remedy which is not available to
any party who comes to Court with tainted hands.

Lastly I will consider the ultimate question — the binding effect of the
guarantee on the defendants. I have found that the plaintiffs, well knowing
the detrimental effect on the price of the Fu Chip shares and on the defen-
dants’ financial position if they refused to honour the main agreement with the
Fu Chip, threatened to repudiate the main agreement unless the defendants
signed the guarantee. Learned Counsel contends that the guarantee was
signed under a threat or as a result of an unconscienable bargain. It falls
upon me to find whether in law and in fact such a threat renders the guarantee
unenforceable. A number of cases have been cited as relevant to this question
of law.

In D. & C. Builders Ltd. v. Rees(12 it was held that financial intimidation
would vitiate a true accord to accept a lesser sum than the amount of the debt

so that the creditor was not barred from suing for the balance by accepting
the lesser sum. In that case the creditors were, to the knowledge of the

(12) (1966) 2 Q.B. 617.
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“The Rees really.behaved very badly. They knew of the plaintiffs’
financial difficulties and used their awkward situation to intimidate them. .II‘I% 5 .
The plaintiffs did not wish to accept the sum of £300 in discharge of the Jgstgig;em o
debt of £482, but were desperate to get some money.” Simém B S, 15
17th February,
The case of Rookes v. Barnard(!3) is the authority for the proposition that 1976. 5
the tort of intimidation comprehends not only threats of criminal or tortious (cominued)
10 acts but also threats of breaches of contract.

~ In Barton v. Armstrong and others(!4 it was held that where the plaintiff
proved that threats were used (in that case, threats of murder) and the threats
were a reason for the plaintiff executing a deed the plaintiff was entitled to
relief to have the deed set aside even though he might well have entered into
the contract if no threats had been uttered to induce him to do so and that it
was for the defendant to prove that the threats and unlawful pressure did not
in fact contribute to the plaintiffs’ decision to sign the deed.

The case of Lloyds Bank v. Bundy(!5 appeared to have been decided on

special circumstances. It was decided on the basis of a breach of fiduciary

20 care on the part of the Bank towards its client, an old man, who executed a

guarantee and a charge on his property in order to assist his son from financial

ruin. The Court of Appeal held on evidence that the Bank failed to ensure

that the client had independent and informed advice whether there was any

prospect of the son’s Company’s affairs becoming viable and that there was

inequality of bargaining power. Having enunciated the general rule of the

law that no bargain would be upset which was the result of the ordinary inter-
play of forces Lord Denning M. R. said at p. 763:

“Yet there are exceptions to this general rule.  There are cases in our
books in which the courts will set aside a contract, or a transfer of

30 property, when the parties have not met on equal terms, when the one
is so strong in bargaining power and the other so weak that, as a matter
of common fairness, it is not right that the strong should be allowed to
push the weak to the wall. Hitherto those exceptional cases have been
treated each as a separate category in itself. But I think the time has
come when we should seek to find a principle to unite them. I put on
one side contracts or transactions which are voidable for fraud or mis-
representation or mistake. All those are governed by settled principles.
I go only to those where there has been inequality of bargaining power,
such as to merit the intervention of the court.”

40 (13) (1964) AC. 1129
(14) (1975) 2 W.L.R. 1050
(15) (1974) 3 AER. 757
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He went on to give a number of examples in cases where the court would

grant relief and said in conclusion at p. 765:

“Gathering all together, I would suggest that through all those instances
there runs a single thread. They rest on ‘inequality of bargaining power’.
By virtue of it, the English law gives relief to one who, without indepen-
dent advice, enters into a contract on terms which are very unfair or
transfers property for a consideration which is grossly inadequate, when
his bargaining power is grievously impaired by reason of his own needs
or desires, or by his own ignorance or infirmity, coupled with undue
influences or pressures brought to bear on him by or for the benefit of the
other. When I use the word ‘undue’ I do not mean to suggest that the
principle depends on proof of any wrongdoing. The one who stipulates
for an unfair advantage may be moved solely by his own self-interest,
unconscious of the distress he is bringing to the other. I have also
avoided any reference to the will of the one being ‘dominated’ or ‘over-
come’ by the other. One who is in extreme need may knowingly consent
to a most improvident bargain, solely to relieve the straits in which he
finds himself. Again, I do not mean to suggest that every transaction is
saved by independent advice. But the absence of it may be fatal. With
these explanations, I hope this principle will be found to reconcile the
cases.”

On this point Sir Eric Sachs said at p. 771:

“As regards the wider areas covered in masterly survey in the judgment
of Lord Denning M. R., but not raised arguendo, I do not venture to
express an opinion — though having some sympathy with the views that
the courts should be able to give relief to a party who has been subject to
undue pressure as defined in the concluding passage of his judgment on
that point.”

This principle was further explained by Lord Denning M. R. in Clifford

30 Davis Management Ltd. v. W. E. A. Records Ltd.(!®) where he said at p. 64:

40

“Reading those speeches in the House of Lords, they afford support for
the principles we endeavoured to state at the end of last term about
inequality of bargaining power. It was in Lloyds Bank Ltd. v. Bundy
(1974) 3 W.L.R. 501. Instone’s case (1974) 1 W. L. R. 1308 provides
a good instance of those principles. The parties there had not met on
equal terms: the one was so strong in bargaining power and the other so
weak that, as a matter of common fairness it was not right that the strong
should be allowed to push the weak to the wall.

In the present case I would not presume to come to any final opinion.
It is only interlocutory. But there are ingredients which may be said to
go to make up a case of inequality of bargaining power.”

He went on to give all the instances of the unconscienable bargain and said:

“For these reasons it may well be said that there was such inequality of
bargaining power that the agreement should not be enforced and that the
assignment of copy-right was invalid and should be set aside.”

(16) (1975) 1 W.L.R. 61.
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In view of the foregoing the principle is that the Court will not upset a
contract if it is simply the result of the ordinary interplay of forces. However
the Court will not enforce a contract which is forced upon a party who stands
in such unequal bargaining power that he is driven to the wall and derives
virtually no benefit from the contract or, at best, in obviously unconscienable
bargain. To this principle the facts in the Bundy case, the Clifford Davis
case and the D. & C. Builders case are classic examples. In this connection
the Court will look into the bargaining power of the parties bearing in mind
that a threat of breach of contract may well be a form of intimidation so as
to place one party in an advantageous position and that once it is proved that
the threat is a reason for the other party to enter into the contract it is up to
the threatening party to prove that the threat did not in fact contribute to the

other party entering into the contract.

In the present case I find as a fact that the defendants signed the
guarantee in error of judgment by yielding to the plaintiffs’ demand. The 1st
defendant said that if the plaintiffs repudiated the main agreement the drop in
price of the Fu Chip shares could exceed 20 cents. That was not more than
5 per cent of the highest value paid for the Fu Chip shares in March 1973.
That would not cause the financial ruin of the defendants. When cross-
examined on this point, the allegation of threat, the 1st defendant’s evidence
was as follows:

Q. Is it true that Exhibits A37 and 38 were regarded by you and the
' “other party as a substitute for Exhibit B?

Yes. Again I was forced to do so.

You regarded yourself as bound by that Exhibit A37 and 38?
Yes. Once signed I regarded as binding. |
Look at Exhibit A48 and 49 dated 30/3/74. You saw it?
Yes, addressed to my brother.

No reply made?

Yen.

Was there similar letter addressed to you?

Yes. A48A, A49A.

c >» 0 0 P O > 0 P>

There was no mention of threat or duress relating to A48 and A49,
A48A and A49A until the 21st July, 1974?
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A. I agree. The reason why I did not reply was this: that I was sure
there was going to be a law suit and nothing would clear it until
then and we would wait for the law suit to begin and I believed
that since I was compelled to sign, that document should be regarded
as null and void.

When did you have that belief?

Shortly after the 4th May 1973. I was very much aggrieved
because I was forced to sign this guarantee. I asked Yuen Pak Yu
for advice as to the way out of the bad situation. Yuen said we
would seek advice or opinion from an expert. I did not know about
this until I obtained counsel’s opinion, a retired old judge.

Q. On the 4th May all the Shing On shares had been acquired by Fu
Chip?

Yes, on that day.
Thus from that day no fear of threat by the plaintiffs?

Correct.

©c » O »

Yet you did not see fit to put your objection to the plaintiffs on
record?

A. At that time I was still under great apprehension of the plaintiff till
they sued me, I had to be nice to them.

Q. You have told the court that Exhibit B and C contained all the
agreements and negotiations.

A. Yes.

I am sure that prior to the 4th May 1973 the defendants particularly
the 1st defendant, regarded the plaintiffs’ refusal to complete as unreasonable
rather than fhat of a threat. Otherwise they would have raised the point
much earlier.

Further, the defendants owned the controlling interests of the Fu Chip.
They could have stood firm and caused the Fu Chip to sue the plaintiffs for
breach of the main agreement.

In the business world it is a frequent occurrence that the contracting
parties are not equal in bargaining power. So long as the law of supply and
demand obtains in matters of economics it does not require great imagination
to accept such a phenomenon. So long as one party does not make such

e (R4 S



unconscienable demand as to give virtually nothing in return or that the other In tge Supreme
party is not driven to desperation for the bargain one has to accept that the Ho‘r’;’ th:z z
contract is simply the result of ordinary interplay of forces. Qrisinal
Jurisdiction

Having regard to the circumstances of the present case I am of the opinion
that the defendants merely yielded to a temptation of taking the easy way out IJ\L% 21 o P
to solve a problem by accepting a risk far greater than their expectation. The Jusgoe
defendants’ position was much stronger than that of the farmer in the Bundy Simon F. S. Li
case and the builder in the D. & C. Builder case. In the circumstances of 17th February,
this case I find that the case does not merit the intervention of the Court for 1976.
10 the guarantee to be declared unenforceable. In short the defendants are (continued)
bound by the guarantee. There will be judgment for the plaintiff in the sum

of $5,392,800.00 with costs.
Dated the 17th day of February, 1976.

(Simon F. S. Li)

S. Gittins Q. C. and A. Li (Hastings & Company) for the Plaintiffs
Zimmern Q. C. & R. Wong (Yung, Yu, Yuen & Company) for the Defendants.

-— 125 —



1974, No. 1159 In the Supreme

Court of
Hong Kong
IN THE SUPREME COURT OF HONG KONG Original
HIGH COURT Jurisdiction
No_ 6
BETWEEN:— PAO ON Ist Plaintiff, .{udgment of
ustice
HO MEI CHUN 2nd Plaintiff,  Simon F. S. Li
PAO LAP CHUNG 3rd Plant, |1 Febroars,
and (continued)
LAU YIU LONG Ist Defendant,
BENJAMIN LAU KAM CHING 2nd Defendant,

10

BEFORE HIS HONOURABLE MR. JUSTICE LI, IN COURT

JUDGMENT
Dated and entered 17th day of February, 1976

This action having been tried before the Honourable Mr. Justice Li

without a jury, at the Supreme Court of Justice, Hong Kong, and the said Mr.
Justice Li having on the 17th. day of February, 1976 ordered that Judgment
to the Plaintiffs in the sum of $5,392,800:00 with costs.

IT IS ADJUDGED that the Defendants do pay the Plaintiffs the sum of
$5,392,800:00 with interest as from the 1st day of May, 1974 to the date of
20 Judgment at the rate of 6% per annum, and costs to be taxed.

IT IS FURTHER ORDERED that execution be stayed pending appeal.

Sgd. J. R. OLIVER (L.S.)
REGISTRAR.
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No. 13 of 1976 In the Court of

Appeal
IN THE COURT OF APPEAL No, 7
(on Appeal from H. C. Action No. 1159 of 1974) %\‘Idc())ttiicoceno(f)f
; Appeal.
BETWEEN:— LAU YIU LONG Ist Appellant . M_h
' arch,
(1st Defendant) 1976.
BENJAMIN LAU KAM CHING 2nd Appellant
(2nd Defendant)
and
PAO ON 1st Respondent
10 (Ist Plaintiff)
HO MEI CHUN 2nd Respondent
(2nd Plaintiff)
PAO LAP CHUNG 3rd Respondent

(3rd Plaintiff)

NOTICE OF MOTION OF APPEAL

TAKE NOTICE that the Court of Appeal will be moved so soon as

Counsel can be heard on the hearing of an appeal on the part of the 1st and

2nd Appellants against a decision of the Honourable Mr. Justice Li given on

20 17th February 1976 whereby he gave judgment for the Respondents in the

sum of $5,392,800.00 with interest as from the 1st day of May, 1974 to the
date of Judgment at the rate of 6% per annum and costs to be taxed.

AND TAKE NOTICE that the grounds of the appeal are as follows:—

(a) That on the findings of fact made by the learned judge he erred in
law in not having found in favour of the Appellants;

(b) Further and/or alternatively that the learned judge erred in law
in holding that extrinsic evidence 1s admissible to “interpret” the statement
of purported consideration in the “guarantee”;

(c) Further and/or alternatively the “interpretation” by the learned
30 judge was in fact contrary to the statement of purported consideration in
the “guarantee”;

(d) Further and/or alternatively the learned judge erred in fact and/or
law in holding that the promise or act of selling the Shing On shares to the
Fu Chip by the respondents could be valuable consideration for the said
“guarantee”;
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(e) Further and/or alternatively the learned judge failed to make any
finding as to whether the said promise or act was in fact a sufficient considera-
tion;

() Further and/or alternatively the said promise or act was not in the
circumstances in fact a sufficient consideration;

(g) Further and/or alternatively if there was any consideration the same
was past;

(h) Further and/or alternatively the said guarantee was exacted from
the Appellants or otherwise procured by means of an unlawful threat or
alternatively by means of an unreasonable and mala fide act on the part of
the Respondents and is therefore unenforceable in equity;

(i) Further and/or alternatively the learned judge erred in fact and/or
in law in applying a test of “financial ruin” in determining whether it was
such duress as to entitle equity to intervene;

(j) Further and/or alternatively the learned judge erred in fact and/or
in law in holding the Respondent’s refusal to complete was merely un-
reasonable and not a threat;

(k) There was such duress as to vitiate or make the guarantee un-
enforceable;

(1) Generally that the decision of the judge is not warranted by the
findings and/or evidence.

AND FURTHER TAKE NOTICE that on the appeal, the Appellants
will ask the Court of Appeal:—

(a) To allow the Appeal and set aside the learned judge’s decision;

(b) To award costs here and in the Court below in favour of the
Appellants; ‘ .

(c) Such further or other order or directions as the Court of Appeal
thinks just.

AND FURTHER TAKE NOTICE that the Appellants intend to set
this Appeal on the appeal’s list.

Dated this 25th day of March, 1976.

DENIS CHANG
COUNSEL FOR THE APPELLANTS.

TO: the above-named 1st Respon-
dent Pao On, the above-named
2nd Respondent Ho Mei Chun
and the above-named 3rd
Respondent Pao Lap Chung
and their Solicitors Messrs.
Hastings & Co., Hong Kong.
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1974, No. 1159

IN THE COURT OF APPEAL
(On Appeal from Action No. 1159 of 1974)

BETWEEN:— LAU YIU LONG Ist Appellant
(1st Defendant)
BENJAMIN LAU KAM CHING 2nd Appellant
(2nd Defendant)
and
PAO ON Ist Respondent

(Ist Plaintiff)

HO MEI CHUN 2nd Respondent
(2nd Plaintiff)

PAO LAP CHUNG 3rd Respondent
(3rd Plaintiff)

NOTICE OF MOTION OF CROSS APPEAL

TAKE NOTICE that the Court of Appeal will be moved so soon as
Counsel can be heard on behalf of the 1st, 2nd and 3rd Respondents
on cross appeal from the Order of the Honourable Mr. Justice Li given at
the conclusion of the trial of this action on the 17th day of February 1976
whereby he ordered that execution be stayed until the hearing of the appeal
herein on the judgment given by him on the 17th February 1976 for the
Respondents in the sum of $5,392,800.00 with interest therein at 6% per
annum as from the 1st day of May 1974 to the date of judgment and for
costs 1bto be taxed for an Order that the said Order for Stay of Execution
of the said judgment debt be set aside.

AND FOR an Order that the Appellants pay to the Respondents the
costs of and occasioned by this Cross Appeal.

AND FURTHER TAKE NOTICE that the grounds of this Cross Appeal
are:—
1. That the learned Judge erred in law in exercising his discretion in
granting the said stay of execution in the absence of special circumstances.

2. That the learned Judge erred in law in regarding the inability of the
Ist and 2nd Appellants to pay the said judgment debt as constituting
circumstances which justified the exercise of his discretion in granting the
said stay of execution.

— 133 —

In the Court of
Appeal

No. 8
Application of
Motion of
Cross-Appeal.

29th March,
1976.



In the Court of
Appeal

No. 8

Notice of
Motion of
Cross-Appeal.

29th March,
1976.

(continued)

3. That there was no evidence that the 1st, 2nd and 3rd Respondents
would be unable or unlikely to pay back to the 1st and 2nd Appellants the
judgment debt in the event of the Appeal of the 1st and 2nd Appellants
herein being allowed.

AND FURTHER TAKE NOTICE that the Respondents intend to set
this Cross Appeal down in the Appeal list.

Dated this 29th day of March 1976.

ANDREW LI
COUNSEL FOR THE RESPONDENTS

10 To: The abovenamed Ist Appellant Lau Yiu Long, the 2nd Appellant
Benjamin Lau Kam Ching and their solicitors Messrs. Yung, Yu
Yuen & Co.

HASTINGS & CO.
SOLICITORS FOR THE RESPONDENTS

Dated the 29th day of March 1976
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(On Appeal from Action No. 1159 of 1974)

BETWEEN:— LAU YIU LONG

1974, No. 1159 In the Court of
Appeal

No. 9

Amended
Ist Appellant  Respondents’

(1st Defendant) A

4th May, 1976.

BENJAMIN LAU KAM CHING 2nd Appellant
(2nd Defendant)

and |
PAO ON Ist Respondent
10 (Ist Plaintiff)
HO MEI CHUN 2nd Respondent
(2nd Plaintiff)
PAO LAP CHUNG 3rd Respondent

20

(3rd Plaintiff)

AMENDED RESPONDENTS’ NOTICE UNDER ORDER 59,
RULE 6(2)

TAKE NOTICE that the Respondents, while seeking to uphold the
verdicts given and judgments entered for the Respondents against the
Appellants upon the trial of this action on the grounds on which such
verdicts were in fact given and judgments in fact entered, desire to contend
on the appeal that the verdicts and judgments should be affirmed on the
following other grounds namely:—

That on the learned judge’s finding of fact that:—

a. the subsidiary agreement represented the intention of the parties;
and

b. the guarantee was to replace the subsidiary agreement:

he ought to have found that the cancellation of the subsidiary agreement
was consideration for the guarantee

The Respondents will further contend on the appeal that the learned
Judge’s conclusion that there was good consideration in law for the guarantee
should be affirmed on the ground that the execution by the Respondents of
the indemnity and guarantee dated 4th May 1973 in favour of the Appel-
lants (which is on page 188 of the Appeal bundle) which was done
contemporaneously with the execution of the guarantee sued upon constituted
good consideration in law for the guarantee.
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The Respondents will further contend on the appeal if necessary that
if the guarantee was invalid for any reason the cancellation of the subsidiary
agreement was likewise invalid, with the result that the subsidiary agreement
remained in full force and effect; and in the event of the Court of Appeal
taking that view the Respondents will ask for the alternative reliefs prayed
for in paragraph 1A of the prayer of the Statement of Claim.

AND FURTHER TAKE NOTICE that the Respondents will apply to
the Court of Appeal for an Order that the Appellants pay to the Respondents
the costs occasioned by this notice to be taxed.

Dated this 4th day of May, 1976.

HASTINGS & CO.
Solicitors for the Respondents

To: the abovenamed 1st Appellant
Lau Yiu Long and the above-
named 2nd Appellant Benjamin
Lau Kam Ching and their
solicitors Messrs. Yung, Yu
Yuen & Co. Hong Kong.
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1976 No. 13
(Civil)

IN THE COURT OF APPEAL
On Appeal from the High Court

BETWEEN:— LAU YIU LONG Respondents
BENJAMIN LAU KAM CHING
and
PAO ON Appellants
HO MEI CHUN

PAO LAP CHUNG

Coram: Briggs, C.J.
McMullin & Leonard, JJ.

Date: 5th November, 1976.

JUDGMENT

Briggs C.J.: This is an appeal from a decision of the High Court giving
judgment to the plaintiff respondents for the sum of $5,392,800 with costs.

At the relevant time the plaintiffs owned all the shares in a private
company known as the Tsuen Wan Shing On Estate Company Limited
(hereinafter referred to as ‘the Shing On’). The defendants were the
majority shareholders in a public company known as the Fu Chip Investment
Company Limited (hereinafter called ‘the Fu Chip’).

By an agreement dated February 27th, 1973 the Fu Chip agreed to
purchase all the shares in the Shing On. The purchase price was stated to
be $10,500,000. At that period of time, owing to the conditions of the
stock market vendors commonly preferred payment in shares rather than in
money. One term of the agreement stated that the purchase price would be
satisfied by the allotment of 4,200,000 ordinary shares of $1 each in the
Fu Chip at an agreed market price of $2.50 for each $1 share.

The agreement also provided that the closing date for completion was
to be March 31, 1973. This was later extended to April 30th, 1973.

In actual fact that completion of the sale took place on May 4th, 1973
when 4,200,000 shares in Fu Chip were transferred to Shing On.

' On the same date, May 4th, 1973, the defendants signed a guarantee
in favour of the plaintiffs. This was to the effect that the defendants
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guaranteed that the value of a $1 share in the Fu Chip would be $2.50
on the following marketing date immediately after April 30th, 1974, i.e. one
year after the revised date of the completion of the sale. The guarantee
further provided that the defendants would indemnify the plaintiffs for any
loss they might suffer if the market value of the shares fell below that
price on that date to the extent of 60% of the total number of shares.
If the defendants were called upon to indemnify the plaintiffs for any
discrepancy the defendants would have the option to purchase 60% of the
shares, i.e. 2,520,000 shares at $2.50 i.e. $6,300,000.

On the date in question, May 1st, 1974, the market price of one Fu
Chip share was 36 cents. The plaintiffs therefore claimed $5,392,800 i.e.
the difference between the then market price of the shares at 36 cents per
share and the guaranteed price of $2.50 per share. As I have said, judg-
ment was given for the plaintiffs in that amount.

It was the contention of the defendants that the consideration stated
in the guarantee was past consideration and hence no consideration: and
that the plaintiffis could not succeeed. However, the trial judge allowed
extrinsic evidence to be called to explain the meaning of the guarantee.
And he held that the guarantee was given for good consideration after
considering such evidence. The first point for decision is, therefore, : “was
the trial judge right to allow such evidence to be called?”

The Shing On and the Fu Chip were not parties to the guarantee. It
is addressed by the defendants to the plaintiffs and the relevant part reads
as follows:—

“Re: Tsuen Wan Shing On Estate
Company Limited

IN CONSIDERATION of your having at our request agreed to
sell all of your shares of and in the above mentioned company ......
............ for the consideration of $10,500,000:00 by the allotment
of 4,200,000 ordinary shares of $1.00 each in Fu Chip ............
and that the market value for the said ordinary shares of the said
Pil CAIf §oswo s shall be deemed as $2.50 for each of $1.00
share under an Agreement for sale and purchase made between the
parties thereto and dated the 27th day of February 1973 we (the
defendants) .......... the directors of the said Fu Chip ..........

HEREBY AGREE and GUARANTEE ............ "

There is no doubt that on its face the consideration expressed is past
consideration.

The trial judge allowed evidence to the effect that contemporaneously
with the signing of the agreement to sell the shares on February 27th, 1973
(which T shall refer to as ‘the main agreement’) the parties signed a second
agreement (which I shall call ‘the subsidiary agreement’). By this subsidiary
agreement the plaintiffs agreed with the first defendant to sell back 60% of
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the Fu Chip shares at the agreed price of $2.50 on year later, i.e. on April
30th, 1974. This subsidiary agreement was cancelled by the parties on the
same day as the guarantee referred to above was signed: and the main
agreement completed. On the same date, May 4th, 1973 by yet another
instrument (which for convenience I shall refer to as “the indemnity”) the
plaintiffs agreed with the defendants not to part with the 60% of the Fu Chip
shares which were the subject matter of the guarantee for one year, i.e. those
shares or any part of them were not to be put on the market before April
30th, 1974.

After admitting such and other extrinsic evidence the trial judge held
that the true consideration for the guarantee was the completion by the
plaintiffs of the main agreement, the agreement made by them with Fu
Chip.

Counsel for the appellants raised six main issues which cover his grounds
of appeal and also certain matters raised in the respondents’ notice of appeal.

These issues are, first, that the trial judge was wrong in admitting ex-
trinsic evidence to explain the clear words of the guarantee.

Secondly, even if the extrinsic evidence was rightly admitted, the finding
of the judge that the true consideration for the guarantee was the perform-
ance of the main agreement was a finding that there was not good considera-
tion since the performance of an existing obligation to a third party does
not constitute good consideration.

Thirdly, that on the true reading of the facts as found by the judge
the guarantee was signed under a threat that unless a guarantee was forth-
coming the plaintiffs would not complete the main agreement. And that
the court should not and indeed will not enforce a contract made in such
circumstances.

The fourth issue deals with the question of whether the cancellation
of the subsidiary agreement on May 4th, 1973 was the consideration for the
guarantee.

The fifth issue raises the question whether the indemnity also signed
on May 4th, 1973 was the consideration for the guarantee.

And finally, the sixth issue: if the correct view is, as the appellants
aver it is, that there was no good consideration for the guarantee and it
is void, does this revive the cancelled subsidiary agreement?

The first issue is, as I have already stated: Was the trial judge wrong
in admitting extrinsic evidence to explain the words of the written guarantee?

The general rule seems to be that the court will always allow the
admission of extrinsic evidence to construe a written contract, to prove the
circumstances in which the contract was made, or to describe the factual
background to the contract. There is a famous passage in the judgment of
Lord Wilberforce in the case of Prenn v. Simmonds()) which is material here.
He said:—

(1) (1971) 1 W.LR. 1381 at pp. 1383-4
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“The time has long passed when agreements, even those under seal,
were isolated from the matrix of facts in which they were set and
interpreted purely on internal linguistic considerations. There is no need
to appeal here to any modern, anti-literal tendencies, for Lord Black-
burn’s well-known judgment in River Wear Commissioners v. Adamson
(1877 2 App. Cas. 743, 763) provides ample warrant for a liberal
approach. We must, as he said, inquire beyond the language and see
what the circumstances were with reference to which the words were
used, and the object, appearing from those circumstances, which the
person using them had in view. Moreover, at any rate since 1859
(Macdonald v. Longbottom 1 E. & E. 977) it has been clear enough
that evidence of mutually known facts may be admitted to identify
the meaning of a descriptive term.”

A later passage in his judgment reads as follows:—

“In my opinion, then, evidence of negotiations, or of the parties’
intentions, and a fortiori of Dr. Simmonds’ intentions, ought not to
be received, and evidence should be restricted to evidence of the factual
background known to the parties at or before the date of the contract,
including evidence of the ‘genesis’ and objectively the ‘aim’ of the
transaction.”

Both parties knew the following circumstances which preceded and
surrounded the signing of the guarantee on May 4th, 1973. In February
1973 the main agreement between Shing On and Fu Chip had been signed
and its contents were well known to the parties to this action. The purchase
price for all the plaintiffs’ shares in Shing On was agreed to be an allotment
of shares in Fu Chip at an agreed price. The defendants wanted the
plaintiffs to agree that they, the plaintiffs, would not part with 60% of the
Fu Chip shares allotted to them for one year; the defendants being keenly
interested that the market should not be flooded with Fu Chip shares because
they were majority shareholders in that company.

There was a discussion as to what would happen if the price of Fu
Chip shares fell. And both parties wanted some protection from a possible
fall in the value of the shares in 1973-4. It was first agreed that the first
defendant would buy back from the plaintiffs 60% of the allotted shares at
the agreed price one year after the date of the agreement. This would confer

"a benefit on the first defendant if the value of the shares in Fu Chip

increased. We know now that the price of the shares fell from $2.50 to 36
cents per share. But in February 1973 the stock market in Hong Kong was
booming. When the agreement was explained to the plaintiffs in April
1973 they were dissatisfied. What they had always wanted was a straight
guarantee. They wanted the benefit of any rise in the shares and to be
protected against any fall.

The first defendant was anxious for the completion of the main agree-

ment. An announcement as to the terms of that agreement had been made
public. Fu Chip is a public company and if the main agreement was not
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completed it might well affect the price of the Fu Chip shares in the market.
There were further discussions and the plaintiffs decided not to complete
the main agreement without the guarantee.

There were, therefore, two alternatives open to the defendants. They
could, because they were majority shareholders in Fu Chip, ensure that Fu
Chip sued the Shing On for specific performance of the main agreement or
they could give a guarantee to the plaintiffs. = They chose the latter course
because an action for specific performance would take a long time and because
the giving of a guarantee would not alter the defendants’ position save
minimally. The defendants would forego the right to buy back the shares if
they increased in value. The defendants thought that the shares would not
fall in value but, if there was a fall, it would not be by much.

The defendants signed the guarantee because he wanted the completion
of the main agreement: it was an inducement to secure that event. Hence the
guarantee replaced the previous agreement to repurchase the shares referred to
above as ‘the subsidiary agreement’.

On May 4th, 1973, there was an argument as to the share certificates and
where they should be kept. This was resolved by the signing of the indemnity
to which I have referred above. All this, the signing of the guarantee and
indemnity, and the cancellation of the subsidiary agreement was part of the
completion of the main agreement. All this took place on the same day, May
4th, 1973.

It is the contention of the plaintiffs that the guarantee must be construed
against that background. The object for which the guarantee was signed was
the completion of the main agreement between Shing On (the plaintiffs) and
Fu Chip. The defendants’ whole purpose was to secure that end.

The first words of the guarantee read thus: “. . . . . in consideratio
of your having at our request agreed to sell all of your shares . . . . .”.
In the context of the above facts that can only mean “complete the sale” of
the shares. And all those facts were known to both parties.

The case of Milner v. Staffordshire Congregational Union (Inc.)?, it was
held that “a sale” is made when a contract is entered into. In the guarantee,
the phrase “under an agreement for sale and purchase” is used. The guarantee
does not provide for the entering into a sale. Under the guarantee the parties
are agreeing to complete the sale. The consideration is the completion or
performance of the sale.

It was pointed out for the defendants that the court will not admit extrinsic
evidence to vary or to contradict the written words of the contract: and
reliance was placed on Frith v. Frith(3) where it was held in effect that extrinsic

evidence would not be admitted to prove a consideration different from that

(2 (1956) Ch. 275.
(3) (1906) A.C. 254.
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c_ontained in the instrument but would be admitted to show an additional
consideration.

The rule is expressed in Halsbury (4th Ed. Vol. 12 at para. 1487) as
follows:—

“1487. Where no consideration, or a nominal consideration, is expressed
in the instrument, or the consideration is expressed in general terms or is
ambiguously stated extrinsic evidence is admissible to prove the real con-
sideration; and where a substantial consideration is expressed in the
instrument, extrinsic evidence is admissible to prove an additional con-
sideration, provided that this is not inconsistent with the terms of the
instrument. It is not in contradiction to the instrument to prove a larger
consideration than that which is stated.”

The defendants say that the effect of the extrinsic evidence in this case is
to change the meaning of the guarantee. As drafted, it is argued, the
guarantee binds the defendants immediately. The extrinsic evidence converts
the guarantee into an “if” contract, i.e. if the plaintifis complete the main
agreement the defendants will be bound by the guarantee.  The extrinsic
evidence seeks to prove a consideration different from that stated in the
document, not an additional consideration to what is there expressed.

Various other cases were cited on this aspect of the case. I am satisfied
that the law is correctly stated in the passage 1 have quoted above from
Halsbury. The distinction is a fine one. But, in my opinion, the extrinsic
evidence was rightly admitted in this case to explain the surrounding circum-
stances of the guarantee, and the background to it. It was adding to and
explaining the terms contained in the instrument. It is proving the real
consideration for the guarantee. It is not proving a consideration which is
different from that contained in the instrument itself.

It is true that the guarantee contains no promise on its face that the
plaintiffs would complete the purchase of the shares. Thus, the guarantee can
be read as an “if” contract. That is what the parties intended, the evidence
clearly shows this. Acting on legal advice, the cancellation of the subsidiary
agreement and the signing of the guarantee, the indemnity and the completion
of the sale of the shares all took place contemporaneously. The plaintiffs and
the defendants performing their respective parts of the main agreement.

In the event, therefore, I hold that the extrinsic evidence was rightly
admitted by the trial judge in this case.

The second issue can only arise if it is accepted that the judge was right
to admit extrinsic evidence. The judge found that the true consideration for
the guarantee was the performance by the plaintiffs in their capacity as Shing
On of the main agreement, the agreement with Fu Chip. The point at issue
is whether the performance of an existing obligation to a third party can
constitute good consideration for a fresh promise.
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In paragraph 132 of the 23rd Edition of Chitty on Contracts it is stated
that there is little authority on this point. The learned editor then gives an
example of a case where he considers that a promise to perform an existing
duty owed to a third party “should be capable of constituting consideration”.
The example given is:—

“. . . where C promises A some benefit in return for A’s promise not

to carry out his intention to break a contract with the B company, in

which C has an interest.”

This example is very close to the facts in the present case, except that we
are here dealing not with a promise not to break the contract with the B
company but with the actual performance of that contract. The defendants
had an interest in the performance by the Shing On of their contract with Fu
Chip because the defendants were the majority shareholders in the Fu Chip.

The plaintiffs contend that it is settled law that a promise to perform an
existing contract or the actual performance of that contract is good considera-
tion to support a contract with a person who is not a party to the former
contract. The defendants’ case is that this is not so in every case: that there
is no such general rule.

The headline to Scotsen v. Pegg® reads in part thus:—

“The performance of an act which a person has agreed with another to
perform, is a good consideration to support a contract with a third person
if the latter derives a benefit from the performance.”

Wilde, B. is quoted in the report of that case as saying (at p.299).—
“It often happens that when goods arrive in a ship, and there is a lien
upon them, a merchant who wants to get possession of the goods promises
to pay the lien if the master will deliver them to him. A man may be
bound by his contract to do a particular thing, but while it is doubtful
whether or no he will do it, if a third person steps in and says, I will
pay you if you will do it the performance is a valid consideration for
the payment.”

In his judgment at p.300, he states the law thus:—

“But if a person chooses to promise to pay a sum of money in order to
induce another to perform that which he has already contracted with a
third person to do, I confess I cannot see why such a promise should
not be binding. Here the defendant, who was a stranger to the original
contract, induced the plaintiffs to part with the cargo, which they might
not otherwise have been willing to do, and the delivery of it to the
defendant was a benefit to him. I accede to the proposition that, if a
person contracts with another to do a certain thing, he cannot make the
performance of it a consideration for a new promise to the same
individual. But there is no authority for the proposition that where there
has been a promise to one person to do a certain thing, it is not possible
to make a valid promise to another to do the same thing.”

(4) (1861) 6 H.N. 295.
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This case was held to be good law and was followed in the New Zealand
case Satterthwaite v. N.Z. Shipping Company®®). In the present case the
benefit to the defendants was the immediate performance of the main agree-
ment and the defendants was not entitled to this in law. The defendants
benefited as shareholders. It was this that was the consideration in the present
case.

An interesting argument was put forward by the defendants. It was that
there is no general rule to this effect: each case must be looked at separately
because historically the rule is based on reasons of public policy.

The old cases of Harris v. Watson® and Stilk v. Myrick() were quoted

as authority for this. These are famous sailor cases, and are authority for the
proposition that the performance of an obligation already owed to a person
cannot be good consideration for a fresh promise by that same person. The
basis for the rule is stated to be public policy. It is urged by the defendants
that the same question of public policy arises where there is a promise to
perform a duty to a third person or where there is a performance of that
duty in consideration for a fresh promise. Further, that the court in the
present case should for reasons of public policy hold that the promise to
perform the main agreement, since it included a threat not to complete that
agreement unless the guarantee was given, was not good consideration for the
guarantee. The rule is not that such a promise i.e. to perform an existing
obligation to a third party can never be good consideration, it is a matter of
public policy. If the courts think that public policy so requires they will
hold that such a promise is not good consideration. Every case must be
looked at individually. Here, because of the threat of the plaintiffs not to
complete the main agreement the courts should hold that there was no con-
sideration. It was admitted that no case directly on this point could be found
but the defendants relied on first principles as referred to above.

Mzr. Balcombe, for the defendants, also referred to American textbook
authorities and to the case of De Cicco v. Schweizer®, It appears from the
judgment of Cardozo, J. in that case that at any rate the courts of New York
are, in his own words, “committed to the view that a promise by A to B to
induce him not to break his contract with C is void.”

This judgment was explained in Corbin on Contracts at paragraph 177.
But I think that paragraph 176 correctly states the modern rule. It reads as
follows:—

“Performance of a pre-existing duty owed to the present promisor is
generally held not to be a sufficient consideration; and the American Law
Institute states this as the prevailing rule, even though some cases are and

(5) (1971) Lloyds L.R. 399 at p.409.
(6) (1791) Peake 102

(7) (1809) 2 Camp. 317

(8) (1917) 117 N.E. Rep. 807,
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ought to be decided otherwise. But suppose that the pre-existing duty is
owed to a third person and not to the promisor. Is the performance of
this kind of duty a sufficient consideration for a promise? The American
Law Institute has stated that it is sufficient. This should be supported for
two reasons: (1) the promisor gets the exact consideration for which he
bargains, one to which he previously had no right and one that he might
never have received; (2) there are no sound reasons of social policy for
not applying in this case the ordinary rules as to sufficiency of considera-
tion. © The performance is bargained for, it is beneficial to the promisor,
the promisee has forborne to seck a rescission or discharge from the third
person to whom the duty was owed, and there is almost never any pro-
bability that the promisee has been in position to use or has in fact used
any economic coercion to induce the making of the promise. There is
now a strong tendency for the courts to support these statements and to
enforce the promise. The reasons that may be advanced to support the
rule that is applied in the two-party cases, weak enough as they often
are in those cases, are scarcely applicable at all in three-party cases.”

I agree that the three-party cases must be distinguished from the two-party
cases. In my view, Scotson v. Pegg is still good law. And, subject to what
I have to say below as to duress, I think the Judge correctly held that there
was good consideration in this case. The defendants as promisors received a
benefit from the performance of the main agreement. They avoided a fall
in the value of the Fu Chip shares which might have occurred had completion
of the main agreement been delayed.

The third issue is: Will the conrt enforce an agreement which has been
made under duress? The word ‘duress’ being used in the context to mean
‘improper economic pressure’.

The duress complained of is, of course, the threat that the plaintiffs
would not complete the main agreement unless the defendants gave them a
guarantee in substitution for the subsidiary agreement. The case for the
defendants is that the signing of the guarantee in these circumstances resulted
in at least a voidable contract as it was signed under economic pressure. And
that the courts will not enforce a contract where that contract has been entered
into under economic duress.

It was suggested by the defendants that the doctrine of economic duress
or business compulsion was part of the law of England. Attention was
drawn to the case of Lloyds Bank v. Bundy® in which Denning, M. R. sug-
gested that the courts should have power to set aside a contract where there
has been inequality of bargaining power and that this should be a general rule.
In that judgment, however, he admits that there was no such general rule.
Inequality of bargaining power is not of itself a ground for setting aside a

(4) (1861) 6 H.N. 295.
9 (1975) 1 Q.B. 326

A

In the Court of
Appeal of
Hong Kong

No, 10
Judgment of the
Hon. Sir
Geoffrey

Briggs C. J.

5th November
1976
(continued)



In the Court of
Appeal
Hong Kong

No. 10
Judgment of the
Hon. Sir
Geoffrey

Briggs C. J,
5th November
1976.
(continued)

10

30

contract. It may be an element to be taken into account in reaching a con-
clusion whether a defence of undue influence, or restraint of trade has been
made out; or to decide whether a certain clause in a contract should be
construed as a penalty or forfeiture clause.

For example, in Schroeder Music Publishing Company v. Macauley(10),
the point at issue was whether a contract made between a young unknown
songwriter and a firm of musical publishers was in restraint of trade. One
reason the House of Lords gave for so . holding was the inequality of the
bargaining position of the parties. But it is clear from the report that this
was only one reason for the decision. The duration of the contract and the
nature of certain oppressive terms were also given as cumulative reasons for
the decision.

The ratio decidendi of Lloyds Bank v. Bundy® was not an application of
the doctrine of economic duress. It was a case in which a fiduciary relation-

ship between the parties was proved and hence a presumption of undue
influence arose.

In Williston on Contracts, which I understand is a leading American
textbook, the following passage occurs at paragraph 1617:—

“While there is disagreement among the courts as to what degree of
coercion is necessary to a finding of economic duress, there is general
agreement as to its basic elements:

1. The party alleging economic duress must show that he has been the
victim of a wrongful or unlawful act or threat, and

2. Such act or threat must be one which deprives the victim of his
unfettered will.

As a direct result of these elements, the party threatened must be
compelled to make a disproportionate exchange of values or to give up
something for nothing. If the payment or exchange is made with the
hope of obtaining a gain, there is not duress, it must be made solely
for the purpose of protecting the victim’s business or property interests.
Finally, the party threatened must have no adequate legal remedy.”

It would appear from this that there may well be such a doctrine as
was referred to by Denning, M.R. in Lloyds Bank v. Bundy® is part of
the law of America or, at any rate, may soon become part of the law. I
say this, for there are further passage qualifying the above quotation later
in the book. Be that as it may I am satisfied that it forms no part of
the law of England.

(10) (1974) 1 WLR. 1302.
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The defendants relied on other cases to advance their argument on this
issue. But I do not think that they are authority for the proposition that
the doctrine of economic duress exists as part of our law. In Ormes v.
Beadel(!) a builder, who was nearly insolvent, and under great pressure
from his workmen, who were said to be starving and angry made a contract
with the owner’s architect who put improper pressure on him (the builder).
There was clearly a case of actual undue influence. The case of Rookes

v. Barnard(12 was a case which established that the tort of intimidation was
an established tort.

In the case of D. C. Builder v. Rees(13), the plaintiffs, jobbing builders,

were owed a sum of money by the defendants. When the plaintiffs were
desperate for money, the defendants offered to pay a lesser sum or nothing.
Because of their bad financial position which was known to the defendants
the plaintiffs agreed. It was held that they could recover the balance later.
The ratio decidendi of this case is that there was no true accord between
the parties. The second contract, the contract to accept less than the amount
due could not be relied on by the defendants because there was no con-
sideration for it. _

The next point to decide is: When does a threat to break a contract
with a third party constitute duress so as to render any contract made
thereafter void or voidable?

The defendants placed reliance on the case of Barton v. Armstrong(4),

That case clearly shows that the point to be decided is: Did the threat or
unlawful pressure appreciably contribute to the decision to enter into the
contract? It is a question of fact or of the correct inference to be drawn
from the facts in each case. In that case, the appellant was threatened
with murder if he would not sign a certain deed. He did sign the deed
but the principal reason for so doing was financial necessity. The Privy
Council stated the rule thus:

“l. That the equitable rule, which enabled a contract entered into as
a result of fraudulent misrepresentation to be set aside, applied in cases
of duress so that if the respondent’s threats were a reason for the
appellant executing the deed he was entitled to relief even though he
might well have entered into the contract if the respondent had uttered
no threats to induce him to do so.

2. That it was for the respondent to prove that the threats and
unlawful pressure did not in fact contribute to the appellant’s decision

(9 (1975 1 Q.B. 326.
(11) (1860) 2 Giff 166.
(12) (1964) A.C. 1129.
(13) (1966) 2 Q.B. 617.
(14) (1976) A.C. 104.
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to sign the deed and, since the proper inference to be drawn from the
facts found was that although the appellant might have executed the
deed even if the respondent had not made any threats, the threats and
unlawful pressure did in fact contribute to the appellant’s decision to
sign the deed, the deeds were executed under duress and were void so far
as the appellant was concerned.”

A threat must be distinguished from driving a hard bargain. Where
a person has two courses open to him and deliberately chooses one course
having exercised his own judgment freely beforehand he cannot rely on the
fact that there has been a threat to take a certain course, a threat which
has not affected his choice. The question here is: Was the refusal not to
complete the main agreement more than part of a negotiation between two
parties — both of whom knew exactly what they were doing — and who
were engaged in hard bargaining?

In Williston on Confracts, the following passage appears:—

“Whenever a party to a contract seeks the best possible terms, there
can be no rescission merely upon the grounds of ‘driving a hard
bargain’ Merely taking advantage of another’s financial difficulty is
not duress. Rather, the person alleging financial difficulty must allege
that it was contributed to or caused by one accused of coercion.”

The word used was ‘threat’; that word was used by the Judge and also
appears in the evidence. It is, perhaps, an unfortunate word to use in the
circumstances of this case, having as it does overtures of physical violence.
In that sense, of course, there was no ‘threat’. Do the facts show that the
‘threat’ influenced the defendants when they signed the guarantee in place
of the subsidiary agreement and the main agreement was completed?

It is necessary to go back to the facts of the case. The facts clearly show
that the Parties were all business people, eager to make the best possible
bargain. This was not the case of a giant corporation bargaining with a
‘little man’. The parties were equal as to their bargaining power and the
Judge so held, though he said that he thought the first defendant was more
sophisticated than Mrs. Pao, who conducted most of the negotiations on the
plaintiffs’ behalf. The substitution of the guarantee and indemnity for the
subsidiary agreement cannot be said to be ‘unfair’ to or an exertion of im-
proper pressure upon the defendants. This was an ordinary business negotia-
tion. No one expected any great fall in the value of the shares at the time.
There was no undue haste as to the signing of the guarantee. The first
defendant consulted his solicitor and would seem to have exercised his own
judgment, and entered into the guarantee with his eyes open and willingly.
The guarantee may be said to have been an error of judgment but that can only
be said to be the case now, with hindsight. The evidence is that the first
defendant thought — at the time of signing the guarantee — that the price
of the shares might fall a little during the year 1973-74 but he took that risk,
referred to in the judgment as ‘a calculated risk’. The defendants were not
getting something for nothing. They had no right to enforce the main agree-
ment but they wanted immediate completion of it. For if the plaintiffs failed
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to complete and Fu Chip brought an action for specific performance against
Shing On, the value of the shares of the defendants in Fu Chip might fall, a
figure of 20 cents per share being referred to. But this is not to say that if
they had taken that course, if they had waited for judgment in an action of
specific performance that the defendants would have faced ruin. The defen-
dants appear to have been aware of their position and of the position of Fu
Chip when the guarantee and indemmity were signed. They could, in the
words of the Judge “have stood firm. and caused the Fu Chip to sue the
plaintiffs for breach of the main agreement”, they chose not to do so.

On those facts it seems to me that the correct inference to draw is that
the “threat” as such did not influence the conduct of the defendants.

It was a case of driving a hard bargain. The parties were of equal
status. Each knew what he was doing. And in the words of the Judge ‘the
defendants took -a calculated risk’.

It follows therefore that on this issue I do not accept that the ‘threat’
operated on the mind of the defendants. There was no duress in the sense
in which that word is used in this branch of the law.

The fourth issue is whether the cancellation of the subsidiary agreement
was the true consideration for the guarantee.

I do not think that the cancellation of the subsidiary agreement was the
consideration for the guarantee per se. Indeed, the Judge found as a fact
that it was not. However, the cancellation was part of the arrangement for
the completion of the main agreement. It was cancelled by mutual agreement
as part and parcel of this: it does not stand alone. The consideration for the
guarantee was the whole arrangement for the completion of the main agreement
of which the cancellation of the subsidiary agreement formed part.

The Judge found that the plaintiffs wanted the subsidiary agreement to
be cancelled in any event. But there is no evidence that this was what the
defendants wanted. The defendants agreed to the cancellation only as part
of the whole arrangement. The cancellation cannot be considered in vacuo.
To hold that the true consideration for the cancellation was the reliance of
the mutual obligation under the subsidiary agreement is against the weight of
the evidence.

The fifth issue is: Was the true consideration for the guarantee the
indemnity given by the defendants on May 4th, 1973? This is a minor matter
if only for the fact that the wording of the instrument itself is very difficult to
interpret. The plaintiffs appear to have guaranteed that they would not part
with their Fu Chip shares for one year but if they did, the defendants would
have the option to buy back those very shares, the shares which the plaintiffs
have already parted with. This is not very sensible.

Paragraph (k) of the main agreement reads thus:

“(k) Each of the Vendors shall retain in his own right in Fu Chip
60% of the shares allotted to him under this Agreement and shall
not sell or transfer the same on or before the end of April 1974.”

— 149 —

In the Court of
Appeal of
Hong Kong

No, 10
Judgment of the
Hon. Sir
Geoffrey

Briggs C. J.

5th November
1976
(continued)



In the Court of
Appeal
Hong Kong

No. 10
Judgment of the
Hon. Sir
Geoffrey

Briggs C. T,
5th November
1976.
(continued)

10

30

It is true that if the plaintiffs were in breach of the provisions of that
paragraph, Fu Chip would have a right of action against them. And it is
also true that the indemnity, like the cancellation of the subsidiary agreement
was part of the whole arrangement of the completion. But the evidence clearly
shows that the indemnity was, in Mr. Balcombe’s phrase ‘an afterthought’ it
was made and signed after the guarantee had been given, and after the can-
cellation of the subsidiary agreement. I do not think, therefore, that it was the
consideration for the guarantee.

The sixth and last issue is: If the guarantee is invalid being given for
past or for no consideration, does the subsidiary agreement revive? It is
unnecessary for me to answer this question as I have already stated that I
believe the guarantee to have been given for good consideration.

The Judge held that if the guarantee was void the cancelled subsidiary
agreement would not revive. He found as a fact that there was an agreement
to cancel the subsidiary agreement “in any event”. It is clear from the
evidence of the first defendant that the cancellation preceded the signing of
the guarantee but that the two matters were interwoven. There was to be a
replacement of the subsidiary agreement by the guarantee. They were not
separate and distinct contracts: the one depended on the other and they were
both part of the arrangement for the completion of the main agreement.

It was suggested by Mr. Francis, for the plaintiffs, that the Judge drew
the wrong inference from the evidence. It is what the parties agreed on May
4th, that matters here: and that the correct inference is that the subsidiary
agreement was cancelled as part of the agreement to give the guarantee. And
with respect, I agree with him.

The defendants relied on the case of Morris v. Baron(!9), 1In that case
it was held that a contract for the sale of goods which was evidenced in writ-
ing as required by section 4 of the Sale of Goods Act could be impliedly
rescinded by a parol contract for the sale of goods which was not so evidenced
and therefore unenforceable.

Lord Dunedin has this to say at page 27:

“Tf, then, the contract exists its existence must be treated as a fact,
and it must be looked at to see if apart from enforceability it did
or did not put an end to the former contract. For it would be an
extraordinary result that although a parol contract to rescind a
written contract is good, as to which there is no doubt (Goman v.
Salisbury (1684 1 Vern. 240) and Willes J. in Noble v. Ward (L.R.
2 Ex. 135), yet the same thing cannot happen if after rescinding the
first contract the parties go on to make another contract which may
or may not be enforceable.”

And on the following page occurs the passage:—

(15) (1918) AC.1.
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“I am fortified in my view by a passage in Fry on Specific Per-
formance (3rd ed.). Sect. 1039 is as follows: ‘But where the new
contract relied on only as an extinguishment of the old one, the
mere fact that it is not in writing, and so could not be put in suit,
seems to be no ground for denying its effect in rescinding the ori-
ginal contract. The Statute of Frauds does not make the parol
contract void, but only prevents an action upon it; and it does not
seem to be necessary to the extinction of one contract by another
that the second contract could be actively enforced. The point has
never, it is believed, been matter of decision. But in point of
principle it seems to stand on the same footing as a simple agree-
ment to rescind.”

It is argued that though the guarantee was void it would operate to
rescind the subsidiary agreement. I do not think that that is so. In Morris
v. Baron(9), the second contract was only unenforceable it was not void. The
contract was still a contract. A void contract can have no effect. If I am

right it follows that if the guarantee was a void guarantee it operated not at
all an dthe subsidiary agreement is still valid. And the rule in Morris V.

Baron(!> does not apply. It follows from this that I would dismiss this
appeal.

(8d.) Geoffrey Briggs, C.J.
President.

(15) (1918) AC.1.

' Balcombe, Q.C., Zimmern, Q.C. & D. Chang (Yung, Yu, Yuen & Co.) for
Appellant.
Francis, Q.C., Gittins, Q.C. & A. Li (Hastings & Co.) for Respondent.

— 151 —

In the Court of
Appeal
Hong Kong

No. 10
Judgment of the
Hon, Sir
Geoffrey

Briggs C. J.
5th November
1976.
(continued)



10

20

30

40

1976 No. 13
IN THE COURT OF APPEAL (Civil)

On Appeal from the High Court

BETWEEN:— LAU YIU LONG Respondents
BENJAMIN LAU KAM CHING
and
PAO ON Appellants

HO MEI CHUN
PAO LAP CHUNG

Coram: Briggs, C.J., McMullin & Leonard, JJ.

Date: 5th November, 1976.

JUDGMENT

McMullin, J.:

The plaintiffs in this action (respondents in the present appeal) owned
all the shares in a private company called the Tsuen Wan Shing On Estate
Company Limited. In the year 1973 they decided to sell their entire interest
in that company to another company, the Fu Chip Investment Company
Limited, a public company, of which the two defendants were the majority
shareholders and, effectively, the controllers. At the time of the events with
which we are concerned the first defendant was in fact the managing director
of the latter company. On the 27th February, 1973, the three plaintiffs,
the Shing On Estate Company Ltd. and the Fu Chip Investment Company
Ltd. were, all three, parties to a written agreement whereby the plaintiffs
and their company as joint vendors agreed to sell the 4,000 ordinary shares
in the company, its total share capital, to the Fu Chip Company. The
stated consideration for this sale was $10,500,000. The purchase price
was to be paid not in money but by the transfer to the vendors of 4,200,000
ordinary shares in the Fu Chip Company each share being of a nominal
value of $1 per share but each share being deemed, for the purposes of
this sale, to have a market value of $2.50 each. Under Clause 4(k) of
the agreement the vendors jointly and severally warranted and undertook
with Fu Chip that each of the vendors would retain, in his own right in
Fu Chip, 60% of the shares allotted to him under the agreement and would
not sell or transfer the same before the end of April 1974. The Fu Chip
shares were at that time listed in the Far East Stock Exchange and the
stated consideration of 4.2 million shares was a new issue for the purpose
of taking over the Shing On Company. On the day upon which the
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agreement was signed (27th February, 1973) the first defendant and the
three plaintiffs entered into a further agreement (which has been referred
to throughout these proceedings as the subsidiary agreement to set it off
from the main agreement) upon the face of which it appears that the first
defendant was undertaking to repurchase from the plaintiffs, on or before
the 30th April 1974, 60% of the Fu Chip shares paid to the Shing On
Company as the purchase price upon the takeover of that company by the
Fu Chip Company the price of each share upon repurchase to be $2.50.

Thus far the facts are not in dispute and it is common ground that
the reason why the main agreement stipulated that the plaintiffs should retain
60% of the Fu Chip shares for one year was because both parties were
hopeful of the continued health and good prospects of these shares and the
Fu Chip Company, in particular, did not wish the market to be flooded
with Fu Chip shares by indiscriminate selling before they should have achieved
their further potential. Following the signing of these two agreements the
Fu Chip Company notified the Far East Stock Exchange Ltd. of the takeover
represented by the main agreement and on the 31st March, 1973, the Far
East Stock Exchange Ltd. approved their application to deal in the new
allotment of 4.2 million shares, the purchase price of the Shing On Company.
Again, it is not disputed that completion of the sale of the Shing On Company
by transfer of its shares by the plaintifis was not affected within the time
limited in the main agreement. The reason for the delay is in dispute but
it is common ground that upon the 4th May 1973 at the office of Messrs.
Yung, Yu, Yuen, solicitors, the first defendant and the three plaintiffs
purported to cancel the subsidiary agreement and the two defendants and
the plaintiffs signed a third document, the agreement which is the root of
the matter in dispute between the parties upon the present appeal. The
form which this agreement takes is the occasion of the first, and chief, of
the three principal grounds of appeal put forward by Mr. Balcombe on
behalf of the defendants. I shall return to consider the terms of it in due
course. It is the foundation of the plaintiffs’ claim and it is said by the
plaintiffs to represent an enforceable agreement entitling them to the payment
of a sum of money equivalent to 60% of the shares at $2.60 a share or
$6,300,000 less the alleged value of the Fu Chip shares at the end of April
1973. This agreement takes the form of a guarantee by the first defendant
that 2,520,000 shares (the 60% of the Fu Chip shares which, by the terms
of the main agreement, the plaintiffs were to retain for one year) will retain
their value of $2.50 per share upon the marketing date immediately after
the 30th April 1974. This guarantee is coupled with a promise to indemnify
the plaintiffs against any damage or loss should the shares fall in value below
that price. Finally, it is common ground that the price of these shares
fell disastrously upon the market during the year 1973 and in the early
months of 1974 so that the closing market price on the 1st May 1974 was
only 36 cts. per share. :

The plaintiffs sought to prove that there had been an oral agreement
between the parties whereby the plaintiffs agreed to part with all the shares
in the Shing On Company for the price stated in the main agreement and
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that as a part of this oral arrangement the defendants would guarantee the
price of 60% of the shares in the manner stipulated in the document signed
on the 4th May 1974. It was their case that the subsidiary agreement had
never been properly explained to them and that they had signed under the
belief that it contained the terms which eventually appeared in the
guarantee.

The defendants denied that there had been any completed oral

agreement prior to the signing of the main agreement and they maintained

that the plaintiffs had been fully instructed in the meaning of both the main
agreement and the subsidiary agreement at the time they put their signatures
to those documents. The learned trial judge, who analysed and considered
the evidence with great care, disbelieved the plaintiffs’ story as to the oral
agreement and he also found that they were well aware of the nature of
the contents of the subsidiary agrecment before they signed it. For the
defendants it was argued that no good consideration was shown in the
document of guarantee and secondly that that argument had in any event
been obtained under a threat to break the obligations imposed by the main
agreement and was thus vitiated by a degree of compulsion which resulted
in its being unenforceable. The learned judge accepted that the evidence
showed that the first defendant had only signed the guarantee out of a desire
to have the main agreement brought to completion but he would not accept
the argument as to duress. He preferred to take the view that the parties
were hard-headed business people, on even bargaining terms, and that there
was nothing in the situation of the defendants which imperilled them, or
the Fu Chip Company, to such an extent as to compel them to accede to
the request for a guarantee rather than seeking to enforce their contractual
rights by action for specific performance. It was argued for the defendants
in the court below, as it has been before us, that the document of guarantee
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was complete upon its face and that it was therefore improper to have .

regard to extrinsic evidence to interpret it or explain its terms in any sense
other than the words themselves expressed. On this issue the learned judge
took the view that he was entitled to have regard to the surrounding
circumstances under which the guarantee had come to be made and, having
regard to the whole course of conduct of the parties, what he appears to
have found is that the consideration was inaccurately described in the
guarantee. He said: ‘

“In the present case the promise or act of selling the Shing On shares
to the Fu Chip by the plaintiffs could be valuable consideration for th
guarantee signed by the defendants.” '

He referred to the principle that extrinsic evidence is not admissible to show
a consideration contradictory to the stated consideration but he found nothing
in the terms of the document itself which would amount to such a
contradiction. It is this finding which raises the first of the six issues argued
by Mr. Balcombe and he challenges it in a fundamental way. He does
not dispute that it is proper for a court to look at extrinsic circumstances
to explain the terms of a document, where there is in it some ambiguity or
obscurity, in order to determine what was the true intention of the parties.
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Such ambiguity simply does not exist, he says, on the face of this document.
The terms of the guarantee are as follows:

“IN CONSIDERATION of your having at our request agreed to sell
all of your shares of and in the above mentioned company whose
registered office is situate at 274 Sha Tsui Road Ground Floor Tsuen
Wan New Territories in the Colony of Hong Kong for the consideration
of $10,500,000.00 by the allotment of 4,200,000 ordinary shares of
$1.00 each in Fu Chip Investment Company Limited whose registered
office is situate at No. 33 Wing Lok Street Victoria in the said Colony
of Hong Kong and that the market value for the said ordinary shares
of the said Fu Chip Investment Company Limited shall be deemed as
$2.50 for each of $1.00 share under an Agreement for sale and
purchase made between the parties thereto and dated the 27th day of
February 1973, we LAU YIU LONG ( ) of No. 152 Tin Hau
Temple Road, Flat C1, Summit Court, 14th Floor in the Colony of
Hong Kong Merchant and BENJAMIN LAU KAM CHING ( )
of No. 31 Ming Yuen Street West, Basement in the said Colony of
Hong Kong Merchant the directors of the said Fu Chip Investment
Company Limited HEREBY AGREE AND GUARANTEE the closing
market value for 2,520,000 shares (being 60% for the said 4,200,000
ordinary shares) of the said Fu Chip Investment Company Limited shall
be at $2.50 per share and that the total value of 2,520,000 shares
shall be of the sum of HK$6,300,000.00 on the following marketing
date immediately after 30th day of April 1974 AND WE FURTHER
AGREE to indemnify and keep you indemnified against any damages,
losses and other expenses which you may incur or sustain in the event
of the closing market price for the shares of Fu Chip Investment Com-
pany Limited according to The Far East Exchange Limited shall fall
short of the sum of $2.50 during the said following marketing date
immediately after the 30th day of April, 1974 PROVIDED ALWAYS
that if we were called upon to indemnify you for the discrepancy between
the market value and the said total value of HK$6,300,000 we shall have
the option of buying from you the said 2,520,000 shares of Fu Chip
Investment Company Limited at the price of HK$6,300,000 PROVIDED
FURTHER THAT should the closing market value of the said 2,520,000
shares in Fu Chip exceed the sum of $2.50 per share on the following
date immediately after the 30th April, 1974 you shall be at liberty to
dispose the same as you may think fit AND WE FURTHER AGREE
AND UNDERTAKE that we will not vary or change the name of the
Building known as WING ON BUILDING ( ) erected on
TSUEN WAN TOWN LOT NO. 185.”

The opening words of that document constitute, in Mr. Balcombe’s
contention, a plain, indeed a classic, example of a past consideration such as
the courts have always held to be insufficent to render enforceable any promise
made in return for it. As he would have it, there is no room for any constru-
ing of these words to produce from them anything other than their plain sense
reveals. In particular he disputes the propriety of looking to the conduct of
the parties in order to establish reasons upon the evidence for substituting for
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the word “sell”, which appears in the second line, the phrase: “complete the
sale of” as Mr. Francis, for the plaintiffs, would have us do. According to
Mr. Francis, the whole course of conduct of the parties should be viewed as
one unbroken sequence of contractual endeavour, culminating, on the 4th of
May, with the signing of the guarantee and the giving of a reciprocal indemnity
by the plaintiffs to safeguard the defendants against loss if they (the plaintiffs)
should break their promise not to sell any of the Fu Chip shares before the
agreed date. The latter agreement was the subject of one of the several
alternatives proposed by plaintiffs’ statement of claim to show a good con-
sideration for the giving of the guarantee. In this part of the guarantec,
however, it features merely as one of the attendant circumstances in relation
to the plaintiffs’ attempted rebuttal of the defendants’ most fundamental attack
upon the validity of the guarantee.

The defendants’ point is, of course, that the agreement is unenforceable
as based upon a past consideration. Mr. Francis concedes the inadequacy of
the document if it be literally construed but he says that the court is entitled,
and indeed obliged, to construe it according to the true intention of the parties
as disclosed by the whole course of treating between them. He sought to enlist
the aid of the decisions in Frith v. Frith(D; Clifford v. Turrell®; and Turner

v. Forwood and Another®. For my part, I cannot regard those cases as giving

any direct assistance to him. They are, undoubtedly, in point to establish
that the court will admit extrinsic evidence to show an additional or larger
consideration than that stated in the document. They do not say that where
a stated consideration is, for any reason, bad, then evidence is admissible to
show a different one. The true ground on which the plaintiffs seeks to uphold
the guarantee is, as the learned judge himself perceived, that the consideration
is inaccurately stated or, for it comes to the same thing, that the words used
do not express the true intention of the parties. Certainly, they do not well

express the intention of the parties if they are read subject to the gloss which
Mr. Francis seeks to apply to them. But here, I think, Mr. Balcombe is right:
as they stand the words used are susceptible of a very straight forward
meaning. They may be surprising words to find in a context of professional
advice but, as they stand, there is no obscurity in them. Unlike the words
of the agreement which exercised the court in the case of Goldshede v. Swan®),
they show no kind of ambiguity, whether patent or latent. Read in their
natural sense they yield a meaning which is clear and which does no violence
either to the grammar of the text or to the context of the surrounding cir-
cumstances; on the contrary it is the gloss which introduces the note of strain.
Mr. Francis cited Milner v. Staffordshire Congregational Union (Incor-

porated)®), as authority for his proposition that the word “sell”, where it

appears in the guarantee, ought to be interpreted as meaning “agreed to carry
out or to complete the sale of etc.” Again, I cannot see how the authority

(1) (1906) A.C. 254.

(2) 14 LJ. Ch. 390.

(3) (1951) 1 All ER. 746.
(4) (1847-8) 1 Exch. P. 154.
(5) (1956) Ch. 275.
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assists him. It is true that in that case the court was addressing itself to the
question: ““What is a sale, and when is it made?” (See page 280 in the
judgment of Danckwerts J., (as he then was).) But the learned judge was
there interpreting the meaning of the words “make any sale” which appear in
section 29 of the Charitable Trusts Amendment Act of 1855 and his conclu-
sion is confined to the special facts of the case. The plaintiff was claiming
back a deposit paid by him under an agreement for the sale and purchase of
land, the sale of which required the defendant Union to get the prior per-
mission of the Charity Commissioners, which permission they had not got at
the time the agreement was signed. He contended that the purported sale
was therefore unlawful. The Union had in fact acquired the necessary
permission subsequent to the signing of the agreement and for the defence it
was argued that no sale had taken placé as there had yet been no transfer
but that, since the Union had subsequently obtained permission, it had a valid
claim for specific performance of the agreement. It was contended on behalf
of the Union that a sale takes place only on a completion by transfer and not
earlier. The learned judge found that a sale is made:

“When a contract is entered into by the owners of the property in question
for the sale of the property to some purchaser”. (page 282)

but he made it clear that he was coming to this conclusion in reference to
the statutory duty to seek permission for a sale and he added that the
matter was not free from doubt. But even if he had intended his observation
to be of a more general authority I do not see how that interpretation supports
the substitution of terminology argued for here. Even if it were true to say
that the sale in the present case had been completed upon the signing of the
main agreement so that the mutual obligations of the contracting parties had
already been discharged, the whole point of the plaintiffs’ present contention
is that something over and above what had been done remained to be done and
that that was the consideration for the guarantee. The decision in Milner’s
Case® leaves us no further forward in the attempt to show a special meaning
in the word “sell” in this case. Leaving out the intermediate wording, which
is unnecessary for the point of construction at present being considered, the
“consideration” portion of the guarantee reads as follows:

“In consideration of your having at our request agreed to sell all of your
shares of and in the above-mentioned company . . . . under an agree-
ment for sale and purchase made between the parties thereto and dated
the 27th day of February 1973 . . . . (the main agreement)” etc.

That seems plain enough but the plaintiffs would have us read it in some such
fashion as this:

“In consideration of your having at our request, just now, agreed to

(5) (1956) Ch. 275.
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complete the sale by transfer to us of all your shares of and in the above
mentioned company, which shares you have already agreed to sell to us
for (the stated consideration in the main agreement) under an agreement
for sale and purchase made between the parties dated 27th day of February
1973, but which shares have so far not been transferred to us, (the
defendants) agree and guarantee etc.”

To my mind this is just too much construing. I see nothing in the surround-
ing circumstances which would compel the insertion of words of that kind into
the guarantee in order to resolve anything in the nature of a doubtful meaning
or ambiguity. If a paraphrase is to be embarked upon one might as well say
that the unspoken clauses in the guarantee could amount to the following:

“Since you have agreed to sell Fu Chip shares at the stated consideration
and since you seem inclined to break your bargain with the company and
since we are anxious that you should not do so we will offer you some-
thing more.”

The possibility of two different paraphrases does not mean that there is an
ambiguity, for the important difference between them is that the first can be
made to correspond with the written document only by the introduction of
new words and a new idea while the idea expressed by the latter paraphrase
can be accommodated in the text of the guarantee as it stands. “If you will
complete the sale” certainly introduces a new idea, the idea which Mr.
Balcombe has described as a unilateral or “if” contract. It is wholly different
from the idea actually expressed for that is a plain promise to do something
in return for something which has already been done; whereas on the plaintiffs’
case, upon the signing of the guarantee there remained something to be done
by the defendants, i.e. the transfer of the shares, and this the plaintiffs might
never have done. The matter becomes clearer I think if one asks: “What is
it in the extrinsic evidence which the judge relied upon which decisively shows
the document to bear the meaning which the plaintiffs claim for it?” To my
mind the answer must be either “nothing at all”, or else: “the entire body of
circumstances leading up to the signing of the guarantee”. But if the latter
answer is given then I think it is plain that all of that evidence, with the
possible exception of one matter to which I will come later, was admissible in
any event (a) because it is relevant to explain the preliminary steps in the
parties’ negotiations and precisely how the guarantee had come about; and,
(b, because all of it is adumbrated in the pleadings. In other words the
learned trial judge was in a sense not really confronted with a decision as to
the admissibility of doubtful evidence at all — for (with the exception to which
I will come) — none of it that I can see could have been excluded upon any
of the settled principles whether it was said to explain the document or not.
I think the fact is that where a document is as clear upon its face as is this
guarantee, then in most cases, the only evidence which could be relevant to
explaining it in a different sense would be direct evidence, from the party
upholding it, of some different intention lying behind the language chosen.
Such evidence was not proffered in the present case and had it been it must
have been excluded under the general rule which excludes parol declarations
of intent to explain the meaning of the written words.
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Now, as I see it, the only part of the evidence which might be said to
explain the terms of the guarantee in a sense other than that which the words
themselves clearly convey is that very part which the learned judge expressly
rejected viz.: the story of a preliminary oral agreement. That is something
which is likewise specifically rejected by the defendants in their pleadings.
The record of the proceedings at the trial does not show precisely what part
of the evidence was being objected to. The note of the preliminary exchanges
between counsel, prior to the opening of the evidence indicates that it was
agreed that all the evidence should go in and the question of its admissibility

for the purpose of explaining the document should be argued later.  The
evidence as to a prior oral agreement thereafter went in with the rest and we
have no note of the final submissions of counsel. Had that allegation of the
defendants been accepted by the judge it would indeed have explained the
terms of the guarantee without contradicting them for it would have shown
that the guarantee had been, from the outset, among the terms agreed between
the parties and the way in which the opening clauses are worded would then

be seen in a wholly different light. The guarantee would then appear as one
of the subsisting original terms of the oral agreement — temporarily excluded
by the mistaken introduction of the subsidiary agreement — but finally re-
incorporated, as the written expression of an essential part of the parties’
overall initial intentions, following upon the events of the 4th of May. It is
plain that the principal acts of the parties on that day were, (a), the
cancellation of the subsidiary agreement and (b), the signing of the guarantee.
The substance of the plaintiffs’ case as to the meaning of those events was
that they (the plaintiffs) were rightfully insisting upon the putting into order
of the written record of what they maintained had been arranged between them
and the defendants prior to any writing. Those arrangements had involved
three parties: the plaintiffs, who were the Shing On Company; the Fu Chip
Company represented by the defendants; and the defendants in their own

right as guarantors. The written documents were supposed to embody these
arrangements, but the defendants had duped them with the subsidiary agree-
ment. On that case the plain purpose of what happened on the 4th of May
was rectification by substitution of the right term for the wrong one — the
wording of the guarantee — more particularly the opening phrase: “In
consideration of your having at our request agreed to sell . . . . .” far
more plainly mirrors the idea of rectification by substitution of terms in a
pre-existing, wider, three-cornered agreement than it does the notion of a new
offer by a stranger founded on a new promise by one of two parties to a
bilateral agreement to carry out his existing promise to the other. To my
mind substitution not completion was what this part of the extrinsic evidence
indicated. This alleged three party oral agreement was the case which the
learned judge specifically rejected. What he did then, however, was to
interpret the words of the guarantee in the light of the facts as he found
them. I think, therefore, that Mr. Balcombe is right when he says that
the construction argued for by the plaintiffs would convert the plain meaning
of the document into the record of quite a different sort of mutual under-
standing — it would transform the stated basis of the contract into something
quite different. To put it more shortly it would contradict the document.

It should be borne in mind that the plaintiffs in this action seek to invoke
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the equitable jurisdiction of this court by way of specific performance. The
learned trial judge, for good reasons, found no substance in the explanation
given by the plaintiffs of what moved them to procure the cancellation of
the subsidiary agreement. Perhaps the defendants were foolish to give in
so easily, but whether or not they were truly forced to do what they did
they were undoubtedly unwilling to do so and it is plain that the plaintiffs
behaved unconscionably in so imposing upon them. The plaintiffs rely upon
what, for convenience, may be referred to as the Scotson v. Pegg® principle
followed in some later cases. What underlies that line of authority is the
fact that the stranger to the contract who seeks, for his own purposes, to
see that it is performed is quite without power to cause it to be enforced
in any manner other than by making the promise which is later said to
bind him. The defendants here were, by a considerable margin, the majority
shareholders in Fu Chip and through their effectual control of the company
could have procured the enforcement of the company’s rights by suit. One
of the factors which moved the court in Scotson v. Pegg® to find a good

consideration was the fact that the stranger was powerless to enforce the

contract in which he was interested. Later commentators have fixed upon
this aspect of the judgment of Wilde, B. in upholding the validity of the
decision (See: Vol. 6 Cambridge Law Journal, citing in support of Professor
Corbin 1918 Yale Law Journal 362; and Salmon and Winfield Law of
Contracts page 85). When one considers how bare and technical in the
present case is the reality of the distinction which the law makes between
the identity of the defendants and that of the company which they control;
when one considers that it is that somewhat shadowy distinction which alone
gives to the plaintiffis ground upon which to argue that the two defendants,
as strangers to the main agreement between the two companies, acquired a
benefit for themselves in procuring the enforcement of the plaintiffs’ existing
obligations, and thus that there is good consideration for the guarantee —
when one considers the basic unreality of that entire situation, valid though
the principles are upon which it is based, one cannot feel that there is any
injustice in holding the plaintiffs to the precise words of the document
upon which they rely. They repudiated a document which would have fully
protected them and which they had no good reason to contest and they did
so in the prospect of further advantage to themselves; a party to a contract
who prays in aid the technicalities of the law to preserve rights which he
has acquired through dubious conduct of that kind must be attentive to the
words he uses lest the sword of technicality turn against him. For these
reasons I think that the learned trial judge was not justified in resorting
to the external circumstances to show that the consideration was inaccurately
stated in the document. That being my conclusion I think it must follow
that the appeal must be allowed.

I think, however, that Mr. Balcombe is entitled to succeed upon the
second of the three main issues proposed though for reasons which do not
necessarily follow his argument to its widest extent. He accepts that, in
what may be termed the “three party” cases, the courts in England and in

(6) (1861) 6 H.N. 295.
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America have in many cases followed the Scotson v. Pegg® line. So far
as the English authorities are concerned he is content to point out that there
is no case which says that a promise by one of two contracting parties to
perform an existing obligation under that contract, or his actual performance
of it, is always good consideration to bind a stranger to the contract upon
his promise. It may be a good consideration depending on the circumstances
of the case (See the Eurymedon Case: 1975 A.C. 154, a Privy Council
decision). He also points out that, at least in America there had been many
cases in which the courts have refused to hold the stranger bound. A lengthy
tally of these is given in a footnote at page 577 of Professor Corbin’s
Treatise on Contract. Mr. Balcombe suggests — following the line taken
by Professor Corbin and echoed with evident approval by Professor Goodhart
at page 482-3 of Volume 72 of the Cambridge Law Journal — that public
policy ought to be, if not the only, then at least the principal determinant
of what is and what is not a good consideration in these cases. He argues
that no distinction should be made in this respect between the “two party”
and the “three party” cases and his chosen authors certainly seem to
support him. For my part, I would prefer to say only that it may be
so. It is evident from many learned opinions -that the doctrine of con-
sideration which has long been, and which remains, a beacon in straight-
forward contractual situations can take on the appearance of an ignis fatuus
where the complications of several interests enter in. There are many
cases in which courts, hard-pressed for a haven of principle, might welcome
illumination from a simpler source. It may be that public policy is such a
source. I do not think that I need to decide upon that to resolve the

" question posed here. For as it seems to me, this is a case in which it may

fairly be said that the concerns of equity and of public policy run in harness.

It is plain that public policy is no warrant for any general principle against
all such third party promises on some such ground as a supposed tendency
to infect, as it were, the whole contractual process at its root, Mr. Balcombe
does not argue for that and the cases do not support it. I understood him,
however, to contend that where, as in the present case, there is an element
of coercion — even short of outright duress — it would be against the
general welfare to enforce the promise. I would hesitate to say that public
policy would oblige the courts to apply such a rule in every case if only
because a principle as wide as that might be used to shut the door against
a man who had done no more than drive a very hard bargain. I prefer
the narrower extension of his argument which — as I understand it — was
to the effect that the court should not assist someone who had succeeded in
getting what he wanted by dishonest or disreputable means. The considera-
tion might be good in a technical or legalistic sense and yet the bargain
based upon it be found voidable. 1 think that is correct and I realise that
it overlaps to some extent what I have found upon the first issue, but I do
not think that matters. 1 think the plaintiffs did behave dishonestly in
asserting that they had not got what they bargained for. Using the words
used by Professor Corbin to describe one of the vitiating factors affecting
such promlses (Op. Cit. p. 576), I ask whether they have in fact used
any economic coercion to induce the making of the promise and I cannot

(6) (1861) 6 H.N. 295.
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say there has been no degree of coercion. I understand “coercion” there to
include conduct amounting to no more than sustained and unjustified
importunity. No doubt it is in the public interest that commercial engage-
ments freely undertaken should be honourably discharged and not simply
broken at whim; the courts would not well protect that interest by enforcing
undertakings dishonestly obtained where, in the competition of interests it is
clear that although, in one sense, the parties are in agreement it is an
agreement clouded by some degree of unfair pressure, more especially where
the pressure itself is exerted through leverage upon a bargain not so clouded.
In this sense I would therefore hold that the consideration for the promise
was not good.

The third main issue raises a challenging point. While, however I am
indebted to counsel upon both sides for the extensive and interesting
arguments addressed to the court on the somewhat controversial question
of economic duress I would prefer not to enter that disputed arena until
necessity arises although I am inclined to the view that the doctrine — to
whatever ‘extent it may be said to exist in these courts — is not appropriate
to the circumstances of the parties in the present case.

I do not think that the threc subsidiary issues are viable upon the
facts as found and I find it unnecessary to deal with the authorities cited
in respect of them. I think the learned judge was clearly right to reject
the contention (a) that consideration could be found in the cancellation of
the subsidiary agreement; or (b) in the giving of an indemnity by the
plaintiffs against premature sale of the Fu Chip shares. As to (a) the
evidence was that the subsidiary agreement was cancelled before the guarantee
was given and the judge in any case found as a fact that the plaintiffs
would have insisted on the subsidiary agreement being cancelled in any
event. Moreover, as Mr. Balcombe points out, the new bargain, like any
agreement, must show something in the nature of a quid pro quo if it is
to be enforceable. The defendants would, in effect, be put in the absurd
position of saying “In consideration of your accepting the bargain which
you want and we don’t like we are willing to give up the alternative which
we want and you don’t like.” That would indeed be, as Mr. Balcombe put
it a “heads I win tails you lose situation” with no place in it for considera-
tion moving from the promisee. As to (b), there is the finding of the learned
trial judge that the indemnity given by the plaintiffs was never intended to
constitute the consideration for the giving of the guarantee by the defendants.
On the facts that is clear, for the dispute which resulted in the giving of that
indemnity only arose after the form of the guarantee had been decided and
it only arose because the plaintiffs wanted all the Fu Chip shares to be
given over and the defendants wanted to retain the “sale — blocked” 60%.
The compromise was the giving of this indemnity by the plaintiffs and the
defendants’ evidence — which was preferred by the judge generally —
was on this point specific. They said the guarantee was given and signed
before this dispute and the giving of the indemnity by the plaintiffs.

As to the third subsidiary issue — the contention that if the guarantee
is void the subsidiary agreement will revive and enure to the plaintiffs’ benefit
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— the evidence once more disposes of that. The agreement was cancelled
and that fact signified upon it by the signatures of both parties before the
guarantee was settled and signed and the judge’s finding, which we cannot
disturb, is that it was the intention of the plaintiffs to have the agreement
cancelled “in any event”. For my part, I am content to accept that finding
as justified upon the facts and I do not think that we entitled to disturb

of

For the reasons given earlier I would allow the appeal.

Balcombe, Q.C., Zimmern, Q.C. & D. Chang (Yung, Yu, Yuen & Co.) for
‘ ' Appellants.
Francis, Q.C., Gittins, Q.C. & A. Li (Hastings & Co.) for Respondents.

(Sd.) A. M. McMullen, J.

b L



10

1976 No. 13 In the Court of

A Appeal of
(Civil) Hong Kong
rr No. 12
IN THE COURT OF APPEAL Judgment of the
On Appeal from the High Court }If;’f,‘;,j‘f({ ) ;usuoe
‘ 5th November
BETWEEN:— LAU YIU LONG Respondents 1976
BENJAMIN LLAU KAM CHING
and
PAO ON Appellants

HO MEI CHUN
PAO LAP CHUNG

"Coram: Briggs, C. J. McMullin & Leonard, JJ.
Date: S5th November, 1976.

" JUDGMENT

Leonard, J.:

This is an appeal from a judgment for the sum of $5,392,800 and
costs arising from a claim by the plaintiffs/respondents for that sum as
damages alternatively for specific performance or damages in lieu of or
in addition to specific performance of an alleged contract dated the 4th
May 1973. The relevant provisions of this contract which I refer to as
the “guarantee” read as follows:

“Tsuen Wan Shing On Estate Co. Ltd in consideration of your having
-at our request agreed to sell all of your shares of and in the above-

mentioned company ........ for the consideration of $10,500,000 by
. the allotment of 4,200,000 ordinary shares of $1 each in Fu Chip
Investment Co: Ltd. ....... and that the market value for the said
ordinary shares ...... shall be deemed as $2.50 for each of $1 share

under an agreement for sale and purchase made between the parties
thereto and dated the 27th February 1973, we LAU YIU LONG of
...... and BENJAMIN LAU KAM CHING ...... hereby agree and
guarantee the closing market value for 2,520,000 shares (being 60%
for the said 4,200,000 ordinary shares) of the said Fu Chip ......
“shall be at $2.50 per share and that the total value of 2,520,000 shares
shall be of the sum of HK$6,300,000 on the following market date
" "immedidtely after 30th day of April 1974 and we further agree to
" indemnify and keep you indemnified against ‘any. damages; losses and
other expenses which you may incur or sustain in the event of the
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closing market price for the shares of Fu Chip Investment Co. Ltd.
according to Far East Exchange Ltd. shall fall short of the sum of
$2.50 during the said following market date immediately after 30th April
1974 provided always if we were called upon to indemnify you for the
discrepancy between the market value and the said total value of
HK$6,300,000 we shall have the option of buying from you the said
2,520,000 shares of Fu Chip ..... at the price of $6,300,000 provided
further that should the closing market value of the said 2,520,000 shares
in Fu Chip exceed the sum of $2.50 per share on the following date
immediately after the 30th April 1974 you shall be at liberty to dispose
the same as you may think fit and we further agree and undertake that
we will not vary or change the name of the building known as Wing

On Building erected on Tsuen Wan Town Lot No. 185.”

The Tsuen Wan Shing On Estate Co. Ltd. to which I refer as “Shing On”
was a private limited company, the shares in which were wholly owned by
the plaintiffs (respondents), a husband and wife. The Fu Chip Investment
Co. Ltd. (“Fu Chip”) was a public company the shares in which were quoted
on the Far East Exchange Ltd. The defendants (appellants) were the
majority shareholders in Fu Chip and could effectively control its activities.
The principal asset of Shing On was a block of flats in Tsuen Wan almost
ready for occupation.

By an agreement made the 27th February 1973 between the plaintiffs
as vendors, the Shing On as confirmors and Fu Chip as purchasers it was
agreed that the plaintiffs should sell and Fu Chip should purchase all the
shares in Shing On for a purchasc price of $10,500,000 to be satisfied by
the allotment of 4,200,000 ordinary shares of $1 each in Fu Chip the value
of the Fu Chip shares being deemed to be $2.50 each. This agreement
provided that the. purchase should “be completed at the offices of Messrs.
Yung, Yu, Yuen & Co. on or before the 31st March 1973 when Fu Chip
will procure at their own cost and expenses and the allotment of 4,200,000
shares of Fu Chip to the vendors free from all liens or encumbrances on
or before 31st March 1973.” There follow various covenants on the part
of the vendors, one of which was that “each of the vendors shall retain
in his own right in Fu Chip 60% of the shares allotted to him under this
agreement and shall not sell or transfer the same on or before the end of
April 1974”. This agreement further provided that time should in every
respect be of the essence of it. By an endorsement on this agreement made
on the 28th February 1973 the completion date was extended to 30th April
1973 but save for this modification all the terms and conditions remained
in force. On the 27th ¥February 1973 Fu Chip applied, through their
secretaries, to the Far East Exchange Ltd. for quotation of a proposed new
issue of shares and publicised this proposed takeover and the acquisition
of other property to be paid for by the share issue. On the 31st March
1973 Fu Chip received permission from the Far East Exchange Ltd. to deal in
and for a quotation for the new shares. This permission was publicised so
that if the takeover was not completed public confidence in Fu Chip might
hagccl:ecll)een lost and the value of the defendants’ shareholdings in Fu Chip
er | : '
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On the 27th February 1973 the plaintiffis had agreed to sell to the
defendants for the sum of $6,300,000 the 2,520,000 shares in Fu Chip
which they had undertaken to Fu Chip to retain for one year, delivery of
the shares to take place on 30th April 1974. This agreement for sale
is. referred to throughout as “the subsidiary agreement”. It was later
cancelled because, although the plaintiffs knew at the time they signed it
that it was a sale and purchase agreement, they were dissatisfied with it and
realized that they had had a bad bargain since they could not hope for a
profit on 60% of the shares to be allotted to them which wete tied up for
a year. The defendants admitted that it was a bad bargain from the plaintiffs’
point of view and that it was not an agreement into which the defendants
would have entered if they were in the shoes of the plaintiffs. The main
and subsidiary agreements were valid and enforceable agreements on the
30th April 1973 the date which had been fixed for completion of the main
agreement. The plaintiffs refused to complete the main agreement on the
30th April 1973 so that by the 4th May 1973 they were in breach. On
the 18th April 1973 the first plaintiff had left Hong Kong for Tai Wan
where he remained until 29th April 1973. Immediate prior to his going
to Tai Wan the plaintiffs had realised that the subsidiary agreement was a
bad bargain and they wanted it cancelled. They further wanted the
defendants to give them a guarantee that the price at which the shares in
Fu Chip would stand on the 30th April 1974, because they would be not
less than $2.50. They had agreed with Fu Chip not to deal with them
before that date. The defendants, although willing to cancel the subsidiary
agreement, were unwilling to give any guarantee and on their expressing
their unwillingness the plaintiffs indicated an intention to repudiate the
main agreement with Fu Chip. In the words of the learned trial judge the
first plaintiff’s attitude was that “unless a guarantee and an indemnity for the
price of 2,520,000 Fu Chip shares was given by the defendants the plaintiffs
would not complete the main agreement with the Fu Chip.” This attitude
the first plaintiff had made clear on his return from Tai Wan, the day
before the date for completion. Commenting on the first plintiff’'s visit to
Tai Wan the learned trial judge has this to say:

“There is also evidence that by early April the first plaintiff had known
of the approval to deal in the Fu Chip shares to be allotted to the
plaintiffs by the Far East Stock Exchange. His departure for Tai Wan
before the completion of the main agreement is difficult to understand.
In this connection I find the second plaintiff’s evidence that the first
defendant did not inform the plaintiffs of the said approval in April
illogical and unsatisfactory.”

and again:

“The first plaintiff’s decision to .go to Tai Wan was made probably in
order to play for time and to enable the second plaintiff to start a new
bargain. No reason was given for the necessity of his Tai Wan trip.
It is more inexplicable why he should leave at a time when it was
essential for him to remain in Hong Kong to complete the main
agreement with the Fu Chip. He knew by that time an announcement
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of the acquisition by the Fu Chip of the Shing On shares had been
made to the public. He knew also that the defendants were anxious
to see that the Fu Chip completing the transaction. He knew that the
longer the defendants had to wait the better bargaining power he would
have in his hand. In short he knew he had the upper hand. over the
defendants who would have to agree even if he wanted something more
than the original bargain, viz.: the subsidiary agreement. . In my
opinion his threat of refusing to complete was for the plaintiffs a good
starting point for a new bargain and his temporary absence a very
shrewd move.” . :

These (if I may say so with respect) are very shrewd observations. It is
important to place them in perspective and in particular in the perspective
of the learned trial judge’s assessment of the characters of the respective
parties. He clearly regarded the second plaintiff as an unsatisfactory witness.
The first plaintiff absented himself from the witness-box as he had absented
himself from the Colony during the days preceding 29th of April. The
learned trial judge describes the respective parties as “both sharp business
people trying to get a better bargain”. The defendants he regards as “more
sophisticated in business” than were the plaintiffs. The plaintiffs’ solicitors
had requested a “guarantee” on the 25th April 1973 and on receiving this
request the first defendant had congulted his solicitors. He had as the
learned trial judge noted “proper legal advice”. He knew very well whether
he gave the guarantee or not the main agreement between Fu Chip and
the plaintiffs was still valid as a separate document. The Fu Chip could
have sued the plaintiffs for specific performance or for damages. Out of
the original issue and paid up capital of 12,600,000 shares in Fu Chip
the first defendant owned 6,351,000 shares. In addition he had purchased
more since the listing of such shares. The second defendant owned 1,500,000
shares so that between the two of them they owned the controlling interest
of the Fu Chip. By then the first defendant had already set himself about
in manipulating the price of the Fu Chip shares by buying and selling. If
the defendants refused to give the guarantee on the Fu Chip shares then
the Fu Chip shares might drop “a few 10 cts. in price only if the general
condition of the market remained bullish. It would be possible for the first
plaintiff to push the price up again with his manipulation. The Fu Chip
after all is an investment company. AN of its assets consist of land and
property”. The plaintiffs, he finds, had as their only reason for asking for
the guarantee a realisation that they had not obtained a good bargain.
Their method of getting a good bargain was to indicate that they would not
complete the main agreement with Fu Chip unless they :got the “guarantee”
and the sole reason the defendants agreed to give the guarantee was because
“the plaintiffs threatened to repudiate the main agreement with Fu Chip.”
This with respect to the learned trial judge is not expressed with exactness.
The defendants agreed to give the guarantee solely because the plaintiffs were
in breach of the main agreement with Fu Chip and threatened to continue
in breach despite the defendants’ request to them to complete.

Unfortunately the plaintiffs’ “calculated risk” or belief that the value of
the shares might only drop by 10 cts. or so was unfounded as is now
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history the boom exploded and by the 31st April 1974 the shares were
worth 36 cts. only. The difference between the price of the shares as at
$2.50 and as at 36 cts. represents the $5,392,800 making up the judgment
awarded to the plaintiffs.

The notice of appeal adumbrates 11 grounds of appeal and the
respondents’ amended notice four grounds. These however may be
conveniently dealt with under six heads or issues. Firstly was the learned
trial judge entitled to have regard to extrinsic evidence in considering
whether or not there was adequate consideration for the “guarantee”.
Secondly was the consideration which he found to exist a good consideration.
Thirdly was pressure exerted by the plaintiffs on the defendants which could
be said to amount to economic duress thereby rendering them not liable on
the guarantee. Fourthly was the cancellation of the subsidiary agreement
consideration for the guarantee. Fifthly was the execution of an “indemnity”
also of the 4th May consideration for the guarantee and sixthly if the
guarantee was invalid was the subsidiary agreement revived.

Clearly if we are to consider the terms of the guarantee and the terms

of the guarantee alone the plaintiffs could not succeed and the appeal must

be allowed. For on the face of it the guarantee was given for a past con-
sideration. The purpose of adducing additional evidence in this case was to
show “the real consideration”. Such evidence is as a general rule only
admissible where “no consideration or a nominal consideration is expressed in
the instrument or the consideration is expressed in general terms or is
ambiguously stated”. (See Halsbury’s Laws of England 4th Ed. para. 1487).
In Frith v. Frith) Lord Atkinson has this to say commenting on rules adum-
brated by Vice-Chancellor Shadwell in Clifford v. Turrell®:
“‘Rules of law may exclude parol evidence where a written instrument
stands in competition with it, but it has long been settled that it is not
within any rule of this nature to adduce evidence of a consideration
additional to what is stated in a written instrument.’

and then adds:

‘The rule is, that where there is one consideration stated in the deed, you
may prove any other consideration which existed, not in contradiction to
the instrument; and it is not in contradiction to the instrument to prove
a larger consideration than that which is stated.’

Their Lordships think the present case comes within that rule, that the
evidence proposed to be given did not contradict the deed, and that the
appellant’s first contention is well founded.”

In Goldshede v. Swan® the wording of the instrument in question was as
follows:

(1) (1906) A.C. 254.
2 1Y &C. 138
(3) (1847) Ex. R. 154.
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“In consideration of your having this day advanced to our client £750.”
These words were held to be sufficiently - ambiguous to allow what might
appear to be a past consideration to be shown as referring to an act committed
immediately after the document was executed.  Pollock, C.B. observed at
page 160: ‘ '

“The expression ‘this day” may mean something which has been done or
which is to be done this day. Evidence may therefore be properly
admitted to explain its meaning, though not to contradict it.”

Parke, B. observed:

“I am of the same opinion. I entertained some doubt at first, whether
the consideration which appears on the face of this guarantee was
sufficiently ambiguous to let in an explanation. But, on the authority of
the cases of Haigh v. Brooks and Butcher v. Stewart, I think it is. I
think that the evidence was properly admitted not for the purpose of
contradicting the instrument, but to explain the meaning of its terms.
It was proved that no money had been advanced before the execution of
the instrument; it must, therefore, be read as pointing to future advances:
and there is nothing inconsistent or unnatural in this construction.”

It will be noted that in paragraph 6 of the amended statement of claim the
pleading in this respect reads: :

“In the further alternative in consideration of the performance by each
of the plaintiffs of their obligations under the said: written agreement for
sale and purchase particularly completion thereunder, on or about 4th
May 1973 the 1st and 2nd defendants agreed and guaranteed in writing

The phrase used in the pleading is “in consideration of the performance . . .”
not “in consideration of the promise to” perform. Mr. Balcombe has argued
that what the judge found as a result of admitting parol evidence was the
existence of a unilateral “if” contract and that it was the plaintiffs’ case in
the court below that the true consideration for the guarantee was completion
of the main agreement with Fu Chip. He pointed out that the learned trial
judge had noted that this was the argument advanced by Mr. Gittins on behalf
of the plaintiffs. It is also to be noted that the learned trial judge had held
that:

“In the present case the -extrinsic: evidence purports to explain that the
consideration which was described in the guarantee as ‘having agreed to
sell’ in accordance with the terms of the main agreement on 27th
February 1973 was in fact an executory consideration of ‘agreeing to sell’
or ‘agreeing to complete the sale’ on the 4th May 1973.”

I am not convinced that the admission of the extrinsic evidence necessarily

has the effect of changing the “guarantee” into an “if” contract, but consider
that the admission of the extrinsic evidence has the effect of proving a con-
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sideration which is additional to the past consideration expressed in the
guarantee. The question as I see it, is whether this additional consideration
is necessarily contradictory of the terms of the “guarantee”. I am not satisfied

‘that it was necessarily contradictory. It is perhaps noteworthy that in the

defence the matter is dealt with in this way. A meeting between the first
defendant and the first plaintiff is alleged to have taken place on or about the
24th of April 1973. (This could: scarcely have been the case since apparently
the first plaintiff was out of the Colony until 29th of April.) However the
defence goes on to allege that:

“The first plaintiff further said that the plamtﬂfs required a ‘guarantee’
from the Defendants to the effect that the price for 60% of the Fu Chip
shares to be allotted under the Main Agreement would not be less than
$2.50 per share for a period of one year therefrom and orally intimated
that unless such a guarantee was forthcoming the purchase and sale under
the Main Agreement would not be completed.”

The defence goes on to recite the plalntlﬁs failure to complete on 30th April

- and to state that:

“On or about 3rd May 1973 a member of the Company’s staff acting on
behalf of the Plaintiffs and each of them met the lst Defendant and
orally informed the 1st Defendant that the Plaintiffs and each of them
would not complete the sale and purchase under the Main Agreement
unless, inter alia, a guarantee was given by the Defendants to the effect
that the price for 60% of the Fu <Chip shares to be allotted would not be
less than $2.50 per share for a period of one year therefrom and that
the Defendants would compensate the Plaintiffs if the price would be less
than the said amount.

In the premises, the Plaintiﬁs and each of them were unlawfully threaten-
ing to break and/or repudiate the main agreement as varied and was
attempting to procure a ‘guarantee’ in the terms aforesaid by means of
the said threat.”

I am satisfied that the fact of the extrinsic evidence is to show this that the
consideration for the guarantee was the immediate completion by the
defendants of the main agreement of which they were then in breach. I do
not consider that its effect is to change the nature of the contract or to make
it any the more or any the less an “if” contract than it would be without this
consideration but rather that the defendants agreed to render themselves liable
in the future in the event of the shares not retaining their value as they pro-
fessed to do in the guarantee as drawn and that the true mutual consideration
given by the plaintiffs was the agreement forthwith to complete the main
contract. The additional consideration to be implied by the extrinsic evidence
might be expressed by the insertion of the following words:

“and in consideration of your agreeing to repair forthwith your breach of

the main agreement by immediate completion of the sale of the said
shares to us”.
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Not without very considerable hesitation have I come to the view that this is
an additional consideration rather than a contradictory one.

I pass to the question as to whether or not it was a good one. On the
4th of May 1973 the plaintiffs were in breach of their obligation under the
main agreement to complete the sale to Fu Chip.  Their breach rendered
them liable to an action for specific performance so that their obligation was
a continuing one. Accordingly the question at issue here is whether or not
performance of an obligation already due to a third party is good consideration.
The appellants’ interest in the performance by the respondents of their obliga-
tion with Fu Chip was considerable and indeed possibly greater than the
interest of Fu Chip. It was certainly a different interest. The measure of
damages would be different. Fu Chip if refused specific performance would
have stood to recover damages based on the difference between the value of
the shares in Shing On and the value of the allocation to be made by Fu
Chip. The damages which the appellants could hope to recover if the respon-
dents were liable to them directly would be affected by or depend on the loss
of confidence which the public might have suffered in Fu Chip and the
consequent decline in value of the appellants’ shares in Fu Chip. Furthermore
by promising to perform their obligation to Fu Chip the respondents assumed
a direct responsibility to the appellants and the appellants secured the right to
look direct to the respondents for damages rather than causing Fu Chip to do
so. The appellants were strangers to the main agreement and the respondents
promised the appellants they would complete the main agreement thereby
conferring a benefit on the appellants. If these were the only considerations
I could see no reason why such a promise could not be regarded as good
consideration. This was the reasoning followed by Wilde, B. in Scotson v.
Pegg® and I cannot fault his proposition that:

“If a person chooses to promise to pay a sum of money in order to
induce another to perform that which he has already contracted with a
third person to do, I confess I cannot see why such a promise should not
be binding.”

Scotson v. Pegg® followed shortly on the heels of Shadwell v. Shadwell®®).

That was a case in which an uncle promised to make payments to his nephew
should the latter fulfil a promise of marriage into which he had entered with
one Ellen Nicholl. The marriage duly took place and it was held that the
estate of the uncle was liable to the plaintiff on the promise made. A ques-
tion which Erle, C.J. postulated to himself was:

“Now do these facts show that the promise was in consideration either of
a loss to be sustained by the plaintiff or a benefit to be derived from the
plaintiff to the uncle, at his, the uncle’s, request, “My answer is in the
affirmative.”

Later he observed:

“The marriage primarily affects the parties thereto; but in a secondary
@ 6 H. & N. 295.

"(5) (1860) Vol. 9 C.B.N.S. 159.
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Keating, J. concurred but Byles, J. dissented stating:

And

“The well known cases which have been cited at the Bar in support of
the position that a promise based on the consideration of doing that
which a man is already bound to do is invalid, apply in this case. And
it is not necessary, in order to invalidate the consideration, that the
plaintiff’s prior obligation to afford that consideration should have been
an obligation to the defendant. It may have been an obligation to a
third party.”

again:

“The reason why the doing what a man is already bound to do is no
consideration, is, not only because such a consideration is in judgment of
law of no value, but because a man can hardly be allowed to say that
the prior legal obligation was not his determining motive. But, whether
he can be allowed to say so or not, the plaintiff does not say so here.
He does, indeed, make an attempt to meet this difficulty by alleging in the
replication to the fourth plea that he married relying on the testator’s
promise: but he shrinks from alleging, that, though he had promised to
marry before the testator’s promise to him, nevertheless he would have
broken his engagement, and would not have married without the testator’s
promise. A man may rely on encouragements to the performance of his
duty, who yet is prepared to do dis duty without these encouragements.
At the utmost the allegation that he relied on the testator’s promise seems
to me to import no more than that he believed the testator would be as
good as his word.

It appears to me, for these reasons, that this letter is no more than a letter
of kindness, creating no legal obligation.”

Shadwell v. Shadwell(5) was the subject of comment in Jones v. Padavatton(6)

at page 621 when Danckwerts, L. J.had this to say:

“Counsel for the daughter has drawn our attention to two cases in which
it was Shadwell v. Shadwell and Parker v. Parker. The former was a
curious case. It was decided by Erle, C. J. and Keating, J. Byles, J.
dissenting on pleading point, and depended largely on the true con-
struction of a letter written by an uncle to his nephew. I confess that I
should have decided it without hesitation in accordance with the views of
Byles, J. but this is of no consequence. Shadwell v. Shadweil laid down
no principle of law relevant to what we have to decide; it merely
illustrated what could never, I think, be seriously doubted viz., that there
may be circumstances in which arrangements bmetween close relatives
are intended to have the force of law.”

40 4) 6 H. & N. 295.

{5) {(1860) Vol. 9 CBNS 157.
(6) (1969) 2 All ER. 616.
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Shadwell v. Shadwell®), and Scotson v. Pegg® have been the subject matter

of a considerable amount of academi. discussion. = However nthithstanding
the strictures of Salmon, L.J. on Shadwell v. Shadwell®) in Jones v.

Padavatton(®), Scotson v. Pegg® undoubtedly remains good law. It has never

been overruled. A number of the academic comments have been reviewed
by Beattie, J. in the Eurymedon( at page 406. Mr. Balcombe conceded that

a promise by B to A that he B would fulfil his promise to C could be good.

However although he conceded that such a promise could be good consideration
he contended that it was not invariably so and that whether or not it should
be regarded as good consideration depended upon the question whether or not
it was in accordance with public policy on the facts of the particular case so
to regard it. He gained support for this contention not only from certain
American cases and academic comments but also from the early “two party”

cases of Harris v. Watson and Stilk v. Myrick®.,  These were the famous
cases concerning sailors who had entered into articles of service on board
ships and due to varying factors had received promises from the captains of
the vessels on which they served for additional remuneration for observing the
full terms of their contracts. It was held that they were not entitled to this
extra remuneration and that it would be contrary to public policy to hold the
captains of the vessels obliged to them. In one of these cases that of Harris
v. Watson Lord Kenyon observed:

“If this action was to be supported it would materially affect the navigation
of this kingdom. It has been long since determined that when the freight
is lost the wages are also lost. This rule was founded on a principle of
policy for if the sailors were in all events to have their wages and in
times of danger entitled to insist on an extra charge on such a promise as
this they would in many cases suffer a ship to sink unless the captain
would pay any -extravagant demand they might think fit to make.”

In the other case Stilk v. Myrick® again the promise by a master of a vessel
of an advance of wages to a sailor for extra work during the voyage was held
to be void. Lord Ellenborough observed that he recognised the principle of
the case of Harris v. Watson as founded “on just and proper policy. When

the defendant entered on board a ship he stipulated to do all the work his
situation called upon him to do”. If, suggested Mr. Balcombe, the rule that
the performance of an obligation already owed to a person cannot be good
consideration for a fresh promise by that same person is based on pubhc
policy a fortiori questions of public policy should be considered to assist in
determining whether on the facts of the particular case the performance of
an obligation already owed to a third party was good consideration for a
fresh promise by the person sought to be made liable. In further support of

4 6 H. & N. 295.

(5) {1860) Vol. 9 C.B.N.S. 159.
6) (1969) 2 All ER. 616.

(7) (1971) 2 Lioyd’s Law R. 399.
(8) 6 Esp. 128.
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this argument Mr. Balcombe referred to the judgment of the Privy Council in
an appeal from the decision of Mr. Justice Beattie in New Zealand Shipping

- Co. v. Satterthwaite Ltd. (Re Eurymedon)(9) where their Lordships had this

to say:

“The following points required mention. 1. In their Lordships’ opinion,
consideration may quite well be provided by the appellant, as suggested,
even though (or if) it was already under an obligation to discharge to the
‘carrier. (There is no direct evidence of the existence or nature of this
obligation, but their Lordships are prepared to assume it.) An agreement

.to do an act which the promisor is under an existing obligation to a third
“-party to do, may quite well amount to valid consideration and does so in
the present case: the promisee obtains the benefit of a direct obligation
which he can enforce. This proposition is illustrated and supported by
Scotson v. Pegg (1861) 6 H. & N. 295 which their Lordships consider to

be good law.”
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The repeated use of the word “may” coupled with the use of the

express1on “quite well amount” and the express1on “and does so in the present
case” indicate that their Lordships had reservations as to whether or not such
an agreement was valid in all cases and this passage leaves the door open to
disregard consideration of this type when public policy so dictates. Mr.
Balcombe further drew our attention to an article by Professor A. L. Goodhart
in 72 Law Quarterly Review at page 490 where Professor Goodhart quotes
from an article by Professor Corbin in his Treatise on Contracts as follows:

“The performance of duty would not be recognised as sufficient considera-
tion for a promise if such recognition would be injurious to the general
welfare.”

Professor Goodhart continues:

“If this is the general principle which is followed in these cases then it
is not difficult to distinguish between the various situations which may
arise. This has been done in the Re-statement of the Law Contracts of
the American Law Institute in section 76(a):

‘Any consideration that is not a promise is sufficient . .. . ., except
the following (a) an act or forbearance required by a legal duty that
is neither doubtful nor the subject of honest and reasonable dispute
if the duty is owed either to the promisor or to the public or, if
imposed by the law of toris or crimes is owed to a person.’

There can be no doubt that it must be against public policy to recognise
that the performance of his official duty by a public officer might
constitute . consideration for the promise of an extra compensation, as it
. might give rise to the risk of bribery or blackmail. Similarly it is pro-

© (1975) AC. 168.
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bably against public interest to regard the promise of a private individual
not to- commit a tort or a crime as sufficient consideration. There is
greater doubt concerning the performance of a duty already owned by the
promisee to the promisor.” The weight of authority in the American
courts is against its recognition as consideration. Here again there is a
risk that the promisee may exact quasi-blackmail by refusing to perform
his duty unless he receives additional payment. There are, of course,
situations where such a demand may be made by a promisece who knows
that the performance of the contract is of special importance to the pro-
misor. On the other. hand, the performance of a duty to a third person
can be regarded as furnishing adequate consideration without running
the risk that the promisee may bring improper pressure to bear in obtain-
ing the promise. The promisor clearly obtains a benefit to which he was
not previously entitled, so that there is every reason to hold that he should
be bound to perform his own promise. On this point the English and
the American cases are in accord.” '

This last sentence is difficult to reconcile with the statement of Cardozo, J. in
De Cicco v. Schweizer (10) where he says at page 808:

“The courts at this stage are committed to the view that a promise by

A to B to induce him not to break his contract with C is void.”
The sentence I have underlined is scarcely of universal application as is
demonstrated by the facts of the instant case the learned trial judge found
that the defendants agreed to give them. the guarantee solely because
the plaintiffs had threatened to repudiate the main agreement with Fu Chip.
Later he expresses the obverse of this statement when he comments:

“I am of the opinion that the guarantee was signed by the defendants
solely to induce the plaintiffs to complete the main transaction and
nothing else.”

Still later in his judgment the learned trial judge speaking of the appellants
has this to say:

“But I found they were quite prepared to take a calculated risk (which
at that time appeared to be very little) in order to pa01fy the plaintiffs
who were abamant.”

By “adamant” here I consider I must take him to mean “adamant that they
would remain in breach of the main agreement unless they secured the
guarantee”. The whole tenor of the learned trial judge’s judgment and his
detailed examination of the facts confirms me in the view that the respondents’
attitude throughout was “we will continue in breach of our contract unless you
give us this ‘guarantee’.” This was dishonest. Had a fourth party who had
an interest in, for example, selling shares in Fu Chip short urged the plaintiffs
to continue in breach of the main agreement he would unquestionably have
been guilty of the tort of conspiracy. As it was, they sought to excuse their
dishonesty by suggesting a misunderstanding as to the effect of ‘the subsidiary
agreement. This suggestion was disbelieved by the trial Judge.

(10) (1917) 117 N.E. Rep. 807.

— 176 —



10

20

30

40

To my mind to regard as valuable consideration a promise given by the
respondents under these circumstances not so to continue in breach would be
contrary to public policy and contrary to ordinary justice. For the respon-
dents had particularly by the absence of the first respondent until the
very last moment placed themselves in a position where a threat to continue
to act in breach of the main agreement left the appellants with little choice
but to grant the guarantee. This is the more so since they thought that the
granting involved little ultimate risk. Mr. Francis, if I understand him cor-
rectly, suggests that this line of reasoning involves a complete fallacy and
confusion of two things: a confusion of the doctrine of duress with the doctrine
of consideration; that the question which should be decided when considering
consideration is “was the consideration good on the footing that the guarantee
was not vitiated by duress”. I have been much attracted by this argument
but on reflection am satisfied it seeks to close the door left open by the Privy
Council in Satterthwaite’s Case®® when the possibility of there being cases in
which an agreement to do an act which the promisor was under an existing
obligation to a third party to do might not amount to valid consideration was
clearly envisaged. I consider that to regard this consideration as good would

.be contrary to public policy particularly in Hong Kong where there is a close

relationship between the identity of individuals and the identity of companies
in which they have a controlling interest. The respondents could quite justifi-
ably have referred to Shing On as “our company”; that is what it was. The
appellants could not as properly have referred to Fu Chip as “our company”
but no one in Hong Kong would haye been surprised if they did; that it was
wellnigh considered so to be by both parties is manifest by the fact that it is

in the main agreement that the respondents agreed not to sell 60% of the

shares to be allotted to them within one year after the allotment. It is difficult
to see how Fu Chip as a limited company would have been damnified by the

sale of a large number of its shares immediately after they had been allotted.

The appellants would have been so damnified because the value of their hold-
ings would have been diminished. This they wished to avoid. Hence this
provision must have been inserted in the main agreement to protect the
appellants’ shareholdings rather than Fu Chip’s interests. The main agree-
ment although nominally between Fu Chip and the respondents was negotiated
between the respondents and the appellants and the appellants were concerned
in it to preserve not only the right of Fu Chip but also their personal rights
as the respondents well knew. It is altogether too facile of the respondents
to suggest that Fu Chip had its remedy for the continued breach of the main
agreement. It had but the exercise of the right and its attendant delays would
injure the appellants by undermining the value of Fu Chip’s shares. The
respondents were seeking to nullify the possible risk of a fall in value of the
60% shareholding which they agreed to retain for a period of one year rather
than to avoid the sale of the Shing On shares. They wished not only to
avoid this risk but at the same time preserve to themselves the possibility of
a profit on that 60% holding. This they could not do by the subsidiary
agreement. They therefore with the consent- of the respondents cancelled it.
Having cancelled it they still were at risk because of the possibility of a fall

9) (1975) AC. 168.
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in the value of the shares in Fu Chip and this risk of loss they sought to
obviate by securing the guarantee. I therefore do not consider that one can
ignore the fact that they obtained the guarantee by stating that the breach of
the main agreement would continue if it were not forthcoming. I do not
consider that it is in accordance with public policy in Hong Kong that business
men should be encouraged to carry on their business in this fashion (particu-
larly in the rather unhealthy climate which prevailed here in 1973 when all
transactions to do with land were hectic and feverous whether or not their
behaviour amounted to duress. It is in accordance with public policy that the
courts should strive to uphold not only legality in business transactions but
also integrity. To countenance as good consideration the reluctant performance
by the respondents of their obligations to Fu Chip would be to countenance —
a lack of that integrity. For my part I would enter the door clearly left open
in Satterthwaite’s Case(® and refuse to regard as good as the additional con-
sideration let in by the extrinsic evidence.

I do not find any difficulty in the suggestion that consideration could be
found in the cancellation of the subsidiary agreement. The learned trial judge
found as a fact that the respondents wished the subsidiary agreement to be
cancelled any way whether or not the guarantee was given. The respondents
were unwilling to continue to abide by an agreement requiring them to wait
for a year for payment for the 60% shareholding without enjoying the possi-
bility of obtaining any profit for waiting. = The appellants agreed to release
them and that was an end of the matter.

Again no consideration can be found in the giving of the indemnity by the
respondents against premature sale of the Fu Chip shares. They were not
entitled to sell these shares and the only reason they gave this indemnity was
because of lack of trust on the part of the appellants. The appellants wished
them to accept scrip for the shares in question in the form of one certificate.
This they refused to do. The appellants then suggested that the scrip for the
shares which they had undertaken not to sell would remain with the secretaries.
This again they refused and it was on this account that the indemnity was
granted after disposal of all the other matters. In the circumstances I find
that no good consideration existed for the granting of the guarantee by the
appellants and T would allow thls appeal.

It is unnecessary for me to embark on a detailed consideration of the
doctrine of economic duress. Suffice it to say that I am unconvinced that it
can apply in a case such as the present where there was no fiduciary or other
special relationship between the parties, where they were persons of equal
bargaining power in themselves, at arm’s length, and independently advised.
The respondents achieved a superior position here because thé appellants failed
to appreciate, at the time the main agreement was completed, the importance
of having an agreement which would render the respondents answerable to
them personally for failure to complete. As I see it pressure exercised in that

9) (@1975) A.C. 168.
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superior position, in contradistinction to pressure exercised in the superior
position resulting from for example some special relationship would not amount
to duress. I can see no merit in the argument that the invalidity of the
guarantee revived the subsidiary agreement. - I would allow this appeal with
costs here and below.

A. J. Balcombe, Q.C., A. Zimmern, Q.C. & Denis Chang (Yung, Yu Yuen)
for appellants/defendants.

H. Francis, Q.C., S. V. Gittins & Andrew Li (Hastings & Co.) for respondents/
plaintiffs.

(Sd.) P. F. X, Leonard, J.
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In the Court
Appeatlm;f @ ' ' 1976, No. 13

Hong Kong

Ondat of the IN THE COURT OF APPEAL

Court of Appeal - ON APPEAL FROM THE HIGH COURT
5th November,
1976. BETWEEN:— LAU YIU LONG 1st Defendant
No. 13 BENJAMIN LAU KAM CHING 2nd Defendant
and
PAO ON st Plaintiff :
_ "HO MEI CHUN 2nd Plaintiff
10 PAO LAP CHUNG 3rd Plaintiff

BEFORE THE HONOURABLE SIR GEOFFREY BRIGGS.
CHIEF JUSTICE,

MR. JUSTICE McMULLIN and MR. JUSTICE LEONARD IN COURT

ORDER
On Friday, the 5th day of November, 1976

Upon reading the Notice of Motion, dated the 25th day of March, 1976,
on behalf of the 1st and 2nd Defendants by way of appeal from the Judgment
of the Honourable Mr. Justice Li given on the 17th day of February, 1976
20 whereby he gave Judgment for the Plaintiffs in the sum of $5,392,800.00 with
interest as from the 1st day of May, 1974 to the date of Judgment at the rate
of 6% per annum and costs to be taxed.

And upon reading the said Judgment.
And upon hearing Counsel for the 1st and 2nd Defendants and Counsel
for the 1st, 2nd and 3rd Plaintiffs.

IT IS ORDERED
1. that this appeal be allowed;

2. that the said Judgment of the Honourable Mr. Justice Li given on
the 17th day of February, 1976 be set aside and that in lieu thereof
80 that Judgment be entered for the defendants and costs to be taxed;
and
3. that the costs of this appeal be paid by the said 1st, 2nd and 3rd
Plaintiffs to the said 1st and 2nd Defendants or their Solicitors, such
costs to be taxed.

(Sd) S. H. MAYO
Registrar.
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No. 13 of 1976 In the Court of

Appeal
Hong Kong
IN THE COURT OF APPEAL Motion For
ON APPEAL FROM THE HIGH COURT -
: 9th November,
1976.
PAO ON : 1st Appellant e 4a
HO MEI CHUN 2nd Appellant -
PAO LAP CHUNG 3rd Appellant
and
-'LAU YIU LONG : 1st Respondent
BENJAMIN LAU KAM CHING . 2nd Respondent
10 NOTICE OF MOTION FOR LEAVE TO APPEAL

TAKE NOTICE that the Court of Appeal will be moved on Friday the
19th day of November 1976 at 9.30 o’clock in the forenoon at the sitting of
the Court, or so soon thereafter as Counsel can be heard, by Counsel on
behalf of the abovenamed Appellants for:

(1) an order that leave be granted to the Appellants to Appeal to Her
Majesty the Queen in Her Privy Council from the judgment of this Honourable
Court pronounced by the Court on the Sth day of November 1976, and
(2) an order that the execution of the judgment against the Appellants as to
costs be suspended pending the hearing and judgment of the appeal by Her
20 Majesty the Queen in Her Privy Council upon the Appellants entering into
security to the satisfaction of the Court for the due performance of such order
as Her Majesty in Council shall think fit to make on the said judgement as to
costs.

Dated the 9th day of November 1976.

ANDREW K. N. LI
Counsel for the Appellants.

To the abovenamed Respondents Lau Yiu Long &
Benjamin Lau Kam Ching and their Solicitors
Messrs. Yung, Yu Yuen & Co. Hong Kong.
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No. 15

10

Order in
Council
Regulating
Appeals - from
the Court of
Appea] for
Hong Kong to
Her Majesty
in Council
1909 Rule 3.

IN THE COURT OF APPEAL
ON APPEAL FROM THE HIGH COURT

BETWEEN:—

PAO LAP CHUNG

BENJAMIN LAU KAM CHING

PAO ON
HO MEI CHUN

and

LAU YIU LONG

NO. 13 of 1976

1st Appellant
2nd Appellant

3rd Appellant

1st Respondent

2nd Respondent

NOTICE OF APPLICATION FOR LEAVE TO APPEAL

TAKE NOTICE that the Court of Appeal will be moved at 9.30 o’clock
in the forenoon on Friday, the 19th day of November, 1976 or so soon

thereafter as Counsel for the Appellants can be heard for leave to appeal to

Her Majesty the Queen in Her Privvy Council from the Judgment of this
Honourable Court dated 5th November, 1976 in accordance with the attached

Notice of Motion.

Dated the 11th day of

To: Messrs. Lau Yiu Long
& Benjamin Lau Kam

and their Solicitors,

November, 1976.

(Sd) HASTINGS & CO.
Solicitors for the Appellants.

Ching

Yung, Yu, Yuen & Co., Hong Kong.
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Civil No. 13 of 1976
IN THE COURT OF APPEAL
ON APPEAL FROM THE HIGH COURT

BETWEEN:— LAU YIU LONG Ist Appellant
BENJAMIN LAU KAM CHING 2nd Appellant
and
PAO ON Ist Respondent
HO MEI CHUN 2nd Respondent
PAO LAP CHUNG 3rd Respondent

BEFORE THE HONOURABLE SIR GEOFFREY BRIGGS,
CHIEF JUSTICE,

MR. JUSTICE McMULLIN and MR. JUSTICE LEONARD in Court
ORDER : ,
UPON hearing Counsel for the Appellants and for the Respondents, it

was ORDERED that:—

L.

leave be granted to the Respondents to appeai to Her Majesty the Queen
in Her Privy Council from the Judgment of this Court pronounced on
the Sth day of November, 1976;

the Respondents do enter into good and sufficient security to the satisfac-
tion of the Registrar in the sum of $30,000.00 within three months from
the date hereof for the due prosecution of the Appeal and the payment
of all such costs as may become payable to the Appellants in the event
of the Respondents’ not obtaining an Order granting them final leave to
appeal or of the Appeal being dismissed for non-prosecution or of Her
Majesty in Council ordering the Respondents to pay the Appellants’ costs
of the Appeal;

the Record be dispatched within five months from the date hereof;

the costs of the Appeal be taxed and paid to the Appellants and the
Appellants undertook to repay if the Appeal succeeded in Privy Council;
and

costs of this application be costs in the Appeal.
Dated the 19th day of November, 1976.
REGISTRAR.
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THIS AGREEMERT made the 7 7 * dny of j%/&

One thousand nine bhundred and seveniy {bhiec
BETWYEEN the persons whose names and addresses are set ont in
the First aund Second Columns of tihe First Schedule hereto
(bereinafier collectively called “"the Vendoxrs"™) of the [irst
part ~ TSUEN WAR SUJINCG ON ESTATE COMPARNY LIMITED whese registerced
office is situate at 274 Sha Tsui Road Ground floor Tsuesn ¥an
New Territories in the Colony of Hong Kong - - = - - = - - « -
(hereinaftep'called *the Company") of the sccond part and #U
CBIP INVE$THENT COMPANY LIMITED whose regisfered office is
sitiate at No,33 Wing Lok Street Victoria in the said CTalomy o*
Bong Kongz {hereinaliter c2lléd “Fg.Chip") of the third part’
YHEREAS :-~
(1) Tsuen Wan Shing On Estate Compairy Limited (Mgpeinafltes
czlled "iko Company“) is a private conipany incovporated in iHong
Xong with limited liability under the Cuampany Ordinance {C
of the Revised Edition 1950 cf the Laws of Hong Kong) and has an
issved share capital of $k00,000,00 divided into 4,000 ordinary
shares of £100.00 each all of which have been issued and zvre Tuily
paid as fully paid.

(2) The Vendors are the rogisiexed holders of the numbers of

the ordinary shares in.the cspital of the Ccmpary seat out opppsiia

their rcspective names in the Third Colunn of the First Schecule
hoer~ oo aggregating the whole of the issued capiial of tle Cowrpany
(hereinafier collectively called "the said sh&rqsf).
NOW IT 1S MEREBY AGPEED AND DECLARED as follows :-

b BN Venirdors shall sell and ™ Chip shall puscliwas:

~dd shzres opposite- its oxr his name in the
First Schedule hereof f'ree from zll cliexgzes

Y incumbrances and wiih all rights oblzeiias
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Exhibit A1-6
Agreement
27th February
1973

sbhall be $10,500,000,00 by the allotment of 4,200,000 ordirasry
~sharos of $1.00 each in Fu Chip a public company, {the ygrﬂhaser)
‘the market value {for [u Chip's share for the purpose of ithis
Agreement shall be decmed as $2,50 for cach of $1.0C shave.

3e The purchase shall be completed at the offices of

Messrs. Yung, Yu, Yuen & Co. on or before the 31st day of March
1973 when Fu Chip will procure at their own cosis and expensecs
‘and the allotment of 200,000 shares of Fu Chip to the Vendors
free from all liens or encumbrances, on or before the 31st day
of March 1973.

S . : ,
’1 4,/ The Vendors hereby jointly and severally warrant, to and.

‘wggg_tg&g_wi#h Fu Chip :-
] (a) That no person has any right to czil for the issue
of any shares in the capital of the Company.
(b) That none of the said shares is subject to any charge
. lien incumbrances or objection.

'(6) That the position of the Company as at the Jlst day
of March 1973 (hereinafter called "the said Date") and
the earnings of the Company if any for the y@ar ended
on the said Date are as discjosed in the balance sheeil

- and profit and loss account of éhe Company whici, will
be suppliecd to Fu Chip made up as at that date.

(d) That there has been uo material change in the position
ur prospects of the Company since the said Date which
has not been disclosed to Fu Chip during the ccurse
of negotiations.

(e) The. Company or its subsiduury has not engaged in any
busipess other than the acéhisition of' the proverty
mora spacifically set out in the Scecond Schedule
hereto.

(f),The Company has no morigazes charges iicns oxr ecthoer
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incumbrances secured over itis proporty or assots other

those incurred in the s»rdinary course of business, Exhibit A1-6
(g) All the rates, property tax, if any, of the Company Agreement
up to the said Date will be paid, ?;%February

(h) Save as disclosed the Company has no outstanding
debts liabilities contracis or agrecements apart from
aforesaid,

(i) There are nc existing service agrecments or contracts
between the Company and any directors or executives
or employees thereof.

(3) There is no litigation or proceedings outstanding or
pending or thrcatened against or relating to the
Company and there is no such action orxr any
governmmental investigations relating to the Company.

(k) Each of the Vendors shall retain in his owm righkt
in Fu Chip 60% of the shares allotted to him under
this Agreement and shall not sell or transleus the
same on or before the erd of April 1974,

(1) That the Vendors shall refund to the Purchaser» a2ll
deposit or deposits received by the Vendors fcr the
sale of flats in respect of the hereinafter premises
on completion.,

(m) The Vendors shall complete the said Building and deliver
to the Purchaser the Occupation Permit in respect thereo!
on or before the 30th day of June 1973 and all
construction fee and other cxpenses shall be fully paid
and satisfied by the Vendors in respect thereof,

50 The Vendors hereby jointly and severally agree to do
execute and perform such further acts deeds and docunents and
things as Pu Chip may require effectively to pass the ownership
of the said sbares in Fu Chip free from all charges liens and
otlher adverse interests.

6. The said Fu Chip hercby egrce and wnderiqake with the
Vendors that Fu Chip will at their owa costs and cxpenses on or
before ihe 31lst day of March 1973 nrocure the alloiment c¢f

5 ,200,0C0 ordinary commoit shares of r¥u Chip in favour of the
Vendors or their respective nomineces,

Te Tae said Pu Chip hereby further warrant and uundertake witl:
the Vendors and their snareholders tuat ¥u Chip will chsovrye

and perform ths terms and ccanditiocns on the part of tihe Cowmany
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to be performed and observed all contracts which have been

disclosed to Fu Chip.

8. Time shall in every respect be the essence of this
Agreement,
9. The legal costs and oxpenses and the stamp duty on

instrument of Transfer shall be borne by the parties egually.
10, All warranties undertakings and agreement given herein
by any of the Vendors and Fu Chip shall be binding upon the
Vendors and Fu Chip and upon their respective successors legal
personal representatives estates and assigus and tlhebenefit
of this éreemenf shall enure for the Vendors! and their exccutors
adninistrators and estates.,

AS WITNESS the hands of the parties theday and year firet
above writtan.

THE FIDST SCHEDULE ABOVE RIFGRNED 10

Column 1 Column 2 Column 3
Names Addresses Share
of Vendors of Vendors Holadings
Bao On 238 Sha 7?sui Road 1,000

3rd floor, Tsuen Wan
New Tenritories.

Ho }ei Chun - do =~ 2,000
Bao Lap Chung - do - 1,000
Total :- 4,000

THE SECOND SCHEDULE ABGVE REFERTED TC

The estate right title interest and benefit of and'in A1l
That picce or parcel of ground situate lying and beine at Tsuen
Yan and xcgistered in the District Cifice 7suen ¥Wan as CUBN JAN

TOWN LOT NO,185 Together with the messuzges erections aud builsisn

thereon being 2] storeyed compeesiite Building Subject to «ll

“
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Agreements for Sale and Purchase as entercd into between the
Company and the varlous purchasers.,

SIGNED by the Vendors (who having /ﬁ?ﬂ CZ,

been‘previously identified by

| g 29
) in the /{//I:?
presence of :- ; JEi)%_gyzﬁ\\

Solicitor,
Hong Kong.
SIGNED by

Ja £l
for and on behalf of the Company jgf%/’

in the presence of :-

Solicitor,

Bong XKong.

SIGNED by
e En. ¥ <%
o Y7 INVESTMED (, S r it Al
for and on behalf of Fu Chip i s ﬁ
F ,( 9 s
Investment Company Limited in "7 VLV VA

the presence of - /]
/4 // o't

N’

ollclfor,
Ko Kong.
T
v
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Exhibit AI1-6 Deba iR A/ " \dwk] deaiter.
Agreement /

27th February [
1973

BAO ON and OTHERS
and

FU CilIP IKVESTMENT
CONMPARY LIMITED

Vel ENEEB AU FRE S AU RRFNFAERENR ISR X ALLENTENEX RN

*ﬁ******%********%*%*%*%***%M*}i**ﬁ¥§****¥I*

YUNG, YU, YiSH e COC.,
SCLEICLTORS & NOTANLES,

BONG KOXRG.,

—-192 —



' 78 .
AN AGREEMENT made the 27 day of Finfe, Exhibit A7-9
' Agreement

7;—;" \,// Une thousand nine hundred and 27th February
seventy-tm ee ,BETWEER ‘“fao oX ( &) .,"LL ), 30 HEL Cifnit 1973
({w ‘k ) ei;é/ Tho Lx" crone u A ) all of Ho.238

Sha.Tsui Redd, Third Floor, Tsuen Van Now Territorins in the

2y
Colory OFf Hong KONZ = = = =~ = = = = = @ = = = = = L

(hereinafter called “t‘1e Seller ") of the oiie part and
1)3;. -
L ¥IU Lewe (/5- v)t_ V/") of No.33 Wing Lok Sireet Groumd

Ploor Victoria im the said Colony of Heng Kong Merchant - =ik

“"(nereinafter called “the Buyer") of the other part. —
WHEREAS the Seiier is the registered holder of 'y ;5;20,05)0
shares in the undertaking called FU CHIP INVESILMLNT CO. LTD.
,(herelnaf‘ter callcd "£he Comﬁaﬁv"\ AND WHERRS S the Seller
hath agreed to c’ell and\th/ﬁ\u/vcr hath gfee:i to buy from the
Seller the sa id ohq“". upcn 1.’\ s and cenditions
héreinalter appear'f G ? ’ J

¥OW I7 I3 I‘IDIUALLY forEs]

vy and between the parties
‘heret.o as’ followo - /l/
1, 7 Thé‘Scl £)_9 shall sell to the Buyer and the Buyer
shall bu /from the Sellcr free from all incumbrances
.,a‘i,d \sha ;'n the szid Compacy togelher with 211
dlviaendsl-bc:;uo' and issues; if any, accrued or to accrus
&!he; ;:n vhether accrued before or after the signing of this
\Agrenmont
2. /,.~'I';1e purchase price shell be & 6,300,.000,00 caleulate

at the rate of § 2,50 per share of § 1,00 each fully paid-

up, WUARE L R B85 88850 0fmam e e e e o n shaldmBe~Seidi huathy
l{;u} \.':_..o_t"‘e-l.clle;\.. WLa-sigriag-ereed-dn~pers-posueni-of

’and purchase .shall be completed on or

ih April, 197k when the balapge of purchzss

100 €50, 6T will be paid by the Buyer to the
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Exhibit 47-9
Agreement
27th February
1973

Seller against the delivery by the Seller of the Shares
Scrip in respect of the said shares hereby agreed te be
sold together with the forms of Instrument of Transfer duly
stamped and signed in favour of the Buyer.

4, Concurrently upon completion of the said sale and
purchase hereby agreed the Seller and the Buyer will procure
a resolution being passed by the Company which delegate full
power and authcerity to manage the affairs of the Company to
the Buyer as execubtive director whose acts and deeds will be
binding on the Company and the Seller agrees to vote at any
resolution in accordance with the directions of the Buyer.

B The Seller hereby warrants that he has good right end
full power to sell the said shares in the Company fiee Iircm
any lien or incumbrances.

6. A1l costs of and incidental to the signing of this
Agreement and the stamp duty on this Agreement shall be borae
and paid by

AS VITNESS the hands of the parties hersto the dazy

and year first zbove written. /<g? 47
/ﬂ v

SIGRED by the Seller in the _
lﬁ/ff'/’[ :

ET ,
ok o
“hide N

‘presence of :-

Soiicitor,
Hong Xong.
SIGNED by the Buyer in the

presence of :-
I,
N7y Ve
/

%

Solicitq@g‘

NN/

Sy
~J

N
!

/ Hong /Kong.
¢

J

[/
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~7th February, 1873

The Chairman
The L.isting Sub-Committee
Far East Exchance L.imited
HONG KONG

Dear Sir,

Re: Fu Chi

We ars
Company wars

cted by the Board of the above
gwith a certified copy »f the minutes
of the Dinectors Meeting heid at 5:00 p. m. on Monday, 26th
February) containing particulars of the nroposed new
Issue o? 7, 810, 000 shares of the Company and apply that
quotation of the captloned new issue be approved,

Yours falthfully,
jor MARFAN & ASSUCIATES .o ries

Marfan/t:
Secretaries
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Exhibir A10-12
Letter from
Marfan &
Associates to
Far East
Exchange 1td.
27th February
1973

ITU CLIP INVESTMUNT COMPANY, 1L IMITITD

MINUTES OF MEETING OF DIRECTORS HELD AT THE COMPANY!S
REGISTERED OFFICE AT 33 WING LOK STREET, GROUND FLOOR,
HONG KONG, ON MONDAY, 26TH FEBRUARY, 1973 AT 5:00 P.M,

LAU Yiu Long,

wll Yeh Chow,

Philip YUEN Pak-Yiu,
LAU Mui Hin and
Benjamin L AU Kam Ching

PRESENT

CHAIRMAN : Mr, LAU Yiu Long took the chair for this meeting,

A quorum being present, the Chairman declared the
meeting opened,

QUORUM

The minutes for the previous meeting were read
and confirmed correct,

MINUTES

REPORT AND
RESOLUTIONS 3

The Chairman reported that our Company {the Company) has
received offers for sale from the following vendors subject to acceptance
of the Company within the next two days:

{1) The shareholders holding 100% of the 4, 000 shares in the capital
of "Tsuen Wun Shing On Estate Co., Ltd, ! for acquisition of their
shares in that company.

The main asset of that company consists of a 21-storcy building,
t he construction work of which is in progress., A brief
description of the building is as foilows:-
Location: T.W,T,L, 185 Tai Ho Road, Tsuen Wan
Slite Area: 4,800 sq.ft,
Units: Ground floor - 9 shops totalling 4, 500 sq, ft.
1st & 2nd floors - commercial flats totalling 9, 000 sq, ft,
3rd to 20th floors - domestic flats totalling 39, 888 sq, ft,

The proposed consideration is 4, 200, 000 fully paid shares of $1.~
each In the Company issued at a premium of $1.50 each,

(2) The owner of 9 and 11 Shing On Street, Shau Kie Wan,
The site has an area of 2, 772 sq, ft. and Is located at the business
centre near market and the joint redevelopment plan with the
owner ‘of No, 13 has been approved.

The proposed consideration Is 2, 300, 000 fully paid shares of $1, -
each In the Company issued at a premium of $1,50 each,

(3) The owner of 62 and 64 Catchick Street,
The site area-is 1, 350 sq, ft, which is near a threatre and opposite

to the business centre, The plan for construction of 12 commercial
and domestic units has been approved,

cit ey 2
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Exhibit A10-1

Letter from

Marfan &
The proposed consideration is 700, 000 fully paid shares of $1, - Associates to

each in the Company issued at a premium of $1.50 each, Far East
Exchange Ltd

The owner of 28 Bonham Strand East, %Z%Februaq

This is a vacant site of 800 sq, ft. and the plan for construction
of a 6-storey commenrcial building has been approved, '

The proposed consideration is 610, 000 fully paid shares of $1.
each in the Company issued at a premium of $1.50 each,

After discussion and verification it is hereby resolved:-

That in view of the fact that today's closing price of our

Company's shares as quoted at Far East Exchange L imited is $2, 90,
the Board considered that the above offers are acceptable and that
Messrs. LAU Yiu Long and LAU Kam Ching be hereby authorised to
sign al| documents in connection with the above transactions, It is
further resolved that:~

{a)

(b)
(c)
(d)

al

4, 200, 000 shares of the Company of $1, - each credited as fully
paid be issued to the existing members of Tsuen Wun Shing On
Estate Co., Ltd, at a premium of $1.50 each in exchange of
their 4, 000 fully paid shares in that company.

2, 300, 000 shares of the Company of $1.~ each credited as fully
paid be issued to the owner of 9 and 11 Shing On Street, at a
premium of $1,50 each for acquisition of his property,

700, 000 shares of the Company of $1.~ each credited as fully
paid be. issued to the owner of 62 and 64 Catchick Street, at a
premium of $1.50 each for acquisition of his property,

~,0, 000 shares of the Company of $1,~ each credited as fully
ald be issued to the owner of 28 Bonham Strand East, at a
remium of $1,50 each for acquisition of his property,

There being no other business, the meeting was closed
,0 p. m. - '

/,'f‘ -vﬂb ?']

LAU YIU LONG
Chairman
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Exhibit A13
Letter from
Far East
Exchange Ltd.
to Marfan &
Associates
31st March
1973

31st March, 1973.

Marfan § Associates,
Room 105 Mercantile Bank Bldg.,
HONG KONG.

Dear Sir, . //év

Fu Chip fn@estment Company Limited

I refer to your letter dated 27th February, 1973
applying for official listing on behalf of the subject Company
of their 7,810,000 new share of HK$1.00 each issued for the
purpose to acquire properties and the entire issued capital
of Tsuen Wun Shing On Estate Company Limited as detailed in your
above letter.

I have the pleasure to inform you that our

Committee has agreed to grant permission to deal in and for a
quotation for such shares.

Yours faithfully,
for FAR EAST EXCHANCC LTD.

2nst

(Ronald Li)
Chairman

RL/JS/jh

= P8 -~



The Compani

Exhibit A14
Ordinance
May 1973

‘ormt No. X

THE COMPANIES ORDINANCE
Particulars of Dirsctors or Managers and of any changes therein
PURSUANT TO SECTION 158

Fee $5.00

Tha present Christian name or names

end Surnume

Any lormer Christis aame or neme~

Nationality of origia

Nationality Gf other than Usual Rusidential Address ASiineh
® ] present Naclonelity) 1

310 (or PAO) ON ( ) MHo.23' Sha Taui Heschant resignod on
Rond jrd floor /5/19731
Tsuon Van

40 MET CHUR ( ) - JO = ilouseyife - do -

2:\0 (or x’.-.o))up (or L&B) CHUNG - dn - Horchant - do =

PU CHIP INVESTHENT COMPANY LIMITED Noe33 Vidnug ka Sgroct arrointed on
Hlong Keng /5/19734

LAU YIU LONG ( ) Noel32 Tin Hau Toampld
ezl Plub C=ly, 14th | Herchang - do -

floor Surmalt Couxrt lking Xrng
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INSTRUL T oF|

Sl Nots \ TRANSFER ENDORSEDL o ) nore
10th May 1973 | eactify that the sum o $. 75176/
I has boen paid in ul".cl? Stan ? Duty
(C/R Mo T2:20) A s T
I, PAO ON Asat’ /3

TUTAT 19957

of No, 238, Sha Tsui Rd., 3/F., Tsuen Wan have

sold ~'1,000 - shares in Tsuen Wan Shing On Estale
%

Company, Limited for a consideration of HK$1, 823,

A5

®evoenrvevoeceaneceane s

-

{PAO ON)
pei . e L )
‘ PiNSTRU A =N e "}\ SOLD NOTE
IANSTERR ERITOIRESED
LLils. = ) t cestify thet the zum o S 7%2»3/
hes been peid in xec;-‘c! o r{““{' Duty
(C/R Na.... 5222 ‘)\
], PAO LAP CHUNG

of No. 238, Sha Tsul Rd., 3/F., Tsuen Wan, have

F
sold =999 - shares in Tsuen Wan Shing On ante ]

LN ] QY Se o eeroeve sy

(PAC TAP. CHUNG)
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3rd May, 1973. Exhibit A-16
Cis f. 2826-6 %? ‘%7 : Sold Note
10th May 197:

?/a/‘/{mé& wt% Hul al s close %/mm or Lhs
/. t
3rd May, 1973 e A W {r %Tauen ¥Wan Shing On Estate

Coe., Ltd, of No., 274 Sha Tsui Road, Grd. Floor, Tsuen Wan, Kilnd., Héngkon
]

o “‘“’"/WMX){MXW accowrd aMéJ % %y -%ff

.%/é One million, eight hundred & fifteen thousand, three hundred &
1

twenty only

HK§_2.815,920.00 For THE HONG NIN SAVINGS BANK, LTD,

Authorised eigneture

1=,

INSTRGMENT o =]
TRANSF=n «

ENDORSsED ) SOLD NOTE

1 centify that the sum o -81925..7. .

han been peid in regpact })
. N IR

I, HO MEI CHUN (C/R No.... 2220 2
t.

OOOOOOOOOO s

.............

L} Asst. Colleztor ~ § -
©f No. 238, Sha Tsul Rd., 3/F., Tsuen Wan, have |0 MAY 1975 o

sold - 2,000 - shares in Tsuen Wan Shing On Estate

Company,

il ) /
A%}V

Possravvaasavrnbasnmde

(HO MEI CHUN]
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~ Exhibit A-17
Sold Note

SOLD NOTE

I, PAO LAP CHUNG¥L Y
of No.238, Sha Tsui Rd., 3/F., Tsuen Wap have
sold - one - sharex in Tsuen Wan Shing On Estate
Company, Limited for a consideration of HK$ 1, 823. 67,
‘ = >/
o Yo

(PAO LAP CHUNG)
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TSUEW WAN SHING ON_ESTATE COMPANY LiIMITHD .

Miunutes of an Extraordinary Geueral Mecoting of tho members of

the abovenamed Company held and covened at its regilstered

office on londay tha 30th day of April 1973 at 11, 2o

Preosent ie- Bao Gn
tlo ®ei Chua

Bao Lap Chung

IT WAS UNANIMODSGLY RESOLYED as Tollows g= -

1. Mre. Bao On was elocted Chairman of the Mcetinge
2, That the transfer of shares from the exiasting shareholders

of the Cowmpany a8 rogistered in the becok of thie Campany to
fu Chip Investmeat Company Limited and Mre Lau Yiu lLong as

follows be approved by the Company te-
¢ Noe of Shares

Trauxferor irnnsfereo transferred
bao ¢Cn Fu Chip Investment Co., Ltd. 1,000
filo Mei Chun - do = 2,060
Dao lLap Chung - do = 999
- do - Lau Yiu lLong : 1
Total 3= Fs000

- -1
3. That tiie resignations tenderad by the idractors, namely
Bao 621, Ho el CLun an:d iao Lap Vi ung be accoepted aud Fu Chilp
Juvestment Compnany Lismited and Lau Yiu Long be appointed

Directors in placo thersof with imnediate effeoct.

4 L?/;ﬂ ﬁ ( Spreed Poo 0 )

Chairaan
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THE COMPANIES ORDINANCES (Chapter 32)
Particulars of directors or managers and of any changes therein.

PURSUANT TO SECTION 158

Presented by bk

Marfan & Associates ==
. Fiy=) AL

Particulars of the directors or managers of Fu Chip Investment

Company, Limited and of any changes therein.

The present Christian name or

Any former Christian name

Nationality of

Other business occupation

s onali origin (if other Usual résidenial add i hips, i p Ch
names and surname or names Or surname DL i than the present (e O T L l‘m‘;‘: a‘t:é 'w'“)' anges
Nationality)
Jack (otherwise spelt Jate) Jack CHIA Thai Chinese 299 Siphia Road, Bangkok, Merchant Appointed on
CHIARAPURK Thailand. 23.5.7,
0 tal Dal N M do-
Danai CHIARAPURK Donald CHIA That Chinese Sryfkar Dally News Puidding Gt iy S
To Kwa Wan, Kowloon,
Brian Shave MCELNEY Nil British —— 304 Rocky Mount, 39 Conduit Solicitor —do~
Road, Hong Kong.
Coolidge CHANG KO-LIP Nil British Chinese 293A Prince Edward Road, 7th Merchant —do~
( x‘(__’g Y floor, Kowloon,
(Signature) Sd./ Illigible P.T.0.
(State whether director or manager or secretary) Secretarces
Dated the 24th day of May 19%,.
o <
9]
*E &
b Ao,
~ £ 8 >
585
SO E2
S23%
] ﬁ [eR]
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Particulars of the directors or managers of Fu Chip Investment Exxopany, Limited and of any changes therein.

The present Christian name or
names and surname

Nationality of Other business occupation

1y v1u tone (B4 XI€ AB )
WU YEH CHOW ( "ﬂ.'&? Hh
PHILI® YUEN PAK YIU ([ 464)
LAU MUT HIN () F) in

BENJAMIN LAU XKAM CHING
€yt s
VAL L

i isti g origin (if other 5 ;i i ips, i
Anz1 rk::::s (E}):n;:;x; r::mc Nationality. thxsllbg present Usual residential address or d]lfm;:::i:ga go any, Changes
Nationality) —
- 152 Tin Hau Temple Road, Flat
Nil British Chinese C-1, Summit Court, lith floor Merchant
Hong Kong,
802 Kent Mansion, Tin Hau
Ni1 ~do- ~do- Temple Road, Hong Kong, Banker Reaigned on -
23.5.%
901 Caroline Mansion, Yun Ping
Nil ~do~ ~do- Road, Hong Kong. Solicitor ~do-
Nil Chinese = Fontana Garden, 4th floor, 11 Merchant ~do-
[Ka Ning Path, Causwway Bay
Hong Kong.
Nil Chinese e 1 Ming Yuen Street Vest, Merchant ~do~
asement, North Point, Hong
Kong,

(Signature) Sd.7 illigible

(State whether director or manager or secretary) Secretarces

Dated the 24th day of May 19 .

SOOUBLIPIQ

soruedwio)) sy,
6I-V 1qmyxy

PL61 KB UHT



chibit A-20
stter from
ung, Yu, Yuen
Co.to
astings & Co.
ith April 1973

PY s YKH 19th April, 1973

Mosurg. Hastings & Co,.,
Solicitors &ce,
Hong Kong.,

Attention 1 My, Chow

Dear Sirs,

X0t Tsuen VWan Town Lot No.18%
Tsuen wan Shing On Lstate Ce, Ltd,

Wg have instructicns from Messrs., Tsuen Wan Shing
On IEstute Co. Ltde and PPu Chip Invaestment Co. Ltd. to deal
‘with the above premises and are informod by Hr. Pao On of
Tsuen VWan Shing On that the title deeds and documents
reliating thereto are now in your possession.

We should be puch obligued 1f you would kindly
arrange to send us all the title deeds and documents

relating theretc to cnable us to deal with the suwe,

Yours faithfully,

W=
ST
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e

4 ramm———

FASTINGS & CO. URG™NT ..

SULICITOIC. & NUTARIES

FLADE MARRE & PATENTS AGENTS

MARINA HOUSE, 1s1 TLOOKR
1519 QUEEN'S RCAD.

"f' aann
T ML GRARIIE R
.ur s b et N ) wshie satha SEVAIPL SRS WEMY

ugo'

LA B AN

L s Guweas) sitinT “ELEMISH” HU.NG KONG

A1NITTANT C O s 1TuA"
'uAI. [ BN IRl B Y
‘v 1 muweo Janisd
VRN T LA WO T S Swiel .
o —— e HONG KONG 25th april, o7
[T (TRt T )
24w >
. Anit HLFLYING PiLbash
Youp RIP FY:YXH. LUO™I OUR KIFENLNCE
ounn NL/T= 2 [CHC3/73,

Messrs. Yung, Yu, Ywn & Co.,

-Solicitors & Notaries,

Hong Kong.

Dear Sirs,

Re: Tsucn Wan Town Lot No.185
Tsuen wan Shing On “state Co. Ltd.

with reference to your letter of the 19th instant, we
ere in struc ted by our clients Messrs. Tswen wan Shing On 1“st:m:e
Co. Ltd. to p2quwe st your clients Messrs. zu Chip Investment Co.
Ltd. through your goodselves to send us on bzhalf of ourclimts a
guararntee from your clients that the intended aliotment of 4,20C.GCC0
ordinar y zhares of your clients would be of the value of the sum

$10,500,000.00 as m:ntioned in the Agreament for Sgle and Purchase ‘

datcd the 27th day of February, 1873.

Vie shpnll be much obliged to hear fram you hereon at your
earlie st convenicnce.

Yours faithfully,

‘e f— \ ((.:

AL
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Letter from
Hastings & Co.
to Yung, Yu,
Yuen & Co.
25th April 197-



Exhibit A-22
Letter from
Yung, Yu, Yuen
& Co.

Hasting & Co.
27th April 1973

L/ V=il fCiiin. /73

LT Y0

itles.:rs. aastings
volicitors,

HOb,; avliSe

~ear wirs,

27th april 1973.

O Yie 9

~o.185
~stute Vo.Lltd.

Jown Lot
<shin: wn

ith reference $o your letter of J2Sth &pril 1973,
we are instructed by our clieat, +u vhip lnvestoernt vo. utd.,
to draw your client's attentions t. Lhe provissions contsined

in the spgreenent

(9

doted the 27th day of iebruary 1Y?73 that the

purchuse rrice of .19,530,000:00 for the shares in Lsuen .an
shing vn Lstate Lo..td. shull be paid by the ailotment of
4,200,000 ordinary shares of +1:0{} each in our client, the

marxet value for

+1:00 share, to ¢

which shzll Le decmed as_.2:00 folr euch of
¢ Vendors narmed in the said Agreement.

#8 no provissions have been nade in the suid
Agrcement for the giving of a guararntee as requested imeyour
said letter, our client is nut preparcd to accede to your

client's request.

che

Yours faithfully,
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Exhibit A-23
Letter from
Yung, Yu, Yue
& Co. to
Hastings & Co.
28th April 197

NL/D-+2/CHOW/73
Y /Y 28th april 1973

Me:xsrs. Hastings & G«
©wolicitors &c.,

Hlong Rong.

Dear Girs,

Re: T.JW.l.Lot lio.185.

Further to our letter to you of the 27th
insvant, we write %o intura you tnuti completion
of the sale and purchasc herein will take place
on the 30th April 1973 and thut our clients Fu Chip
Investment Company Linited are ut all times willing
and able to conplete the purciiuse of tne above
property in accordance with the teriss cf the
Agreewent for oale and Purchase,

Yours faitnfully,

\

!
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Exhibit A-24
Letter from
Yung, Yu, Yuen
& Co. to
Hastings & Co.
4th May 1973

AYYeHive ath iay, 1973

saic58Fie LiGLEings & LOe,
sclicitors,

Hong Kunuge

Atlention: lre. Lhow Hin Yau

e e B L R R e LR o o S O 3

we FLL. r 8 our ;fuvlsius correspondcnte herein.

«€ ore dnsizucte. to put on record that cespite
repeat.d requesits, your clients Fessrc, Feo (n, Ho itel Chun
#Zpd vio Lag vhung, wig erg tne sellecs of 4,000 shires in
TsLen an bhing un Lotete voe Lide have failed to turn up
to conrjlete the sale in accordaoncs: with the Lerzs of the
Agreenent entered into ietween them and our cllent Fu Chij
Investient Coe., Ltde

«wC &Gk ins WPpctey 't ;ﬂforn you that unless your
clients will immedlately Lake sieps to comgiletce the sale, our
clicnt would have n: clternalive tut to teke jroccoedings to
grotect thelr own richts und to entorce their rijhts under
the cale and turchuce agrecincnt without turther netice.

Yours faithfully,

C.Ce Messrs., Fao Cn,
o Fei Chun and
lao Lap Chung.
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jho presenoce of ;-

//

Mad Ho hoi Chun ) and

Mr. ap Ghung
S oodo Bua Tag Road, SeisEiear, 7
Y'susn Wan, Now 'l‘crritorioa.

Re: Tsuen Wen Shing On Estate
Company Limited.

IN CONSIDERATION of your having at our request agrecd to
8ell all of your shares of and in tip above mentione & Compeny whose
mgistored offico is situato at-274 Sha Tsui Road Ground Floor Tsuen
Wan Now Torritorins.in the Colony of Bong Kmg for the consideratio
of $10,500,000.00 by the allotment of 4,200,000 ordinery sharos of,
$1.00 oaoh in Fu Chip Investmont Compeny Limitod whose rogistered
of fine 18 situate at No.33 Wirg Lok Streot Victoria im the said
00_lony of Bmg KEmg and that the market velue for the said ordimsry
sbares of o seid Fu Chip Xnvestmnt Campany Limited shall be
doomed as §2.50 for cach of $1.00 share upder en igreement for 8alc ex
purchase made between the pertiss thereto and deted the 27th aay
of Fobruary 1973, we LAU YIU LONG ( ) of No,152 Tin Heu
Temple Road, Flat Cl, Summit Court, 14th Floor in tho Colony. of Hong
Kowloon Merohent end BENJAMIN LAU. KAM CHING ( )} of
No.31 }ing Yuen Strea t Wost, Basement in tho said Coleny of Hong Kong
Morchant MG EATEUIHIRT oo G R e R A G AT A6 NE—C SR T00TT,
Pk adHag-Pethy—loudenay Bayet retiemts Hidobatimotk Hangm Kong-lerde &
the dircctaws of the saig Fu Chip Iwestmo? companx,umwd HIEERY

30 2,376 520 a SRR
AGRYE AND OTURSNITE (57, tnvko b Velus sor said 4, aoo 000 orédinery

2€ 500

ahams)or the said Fu Chip Inveat:cnt Coxpen shel.l be at $2.56~ - -
2,528,000 iﬂ'

Jaor share and that the tor.el vnltz:l(v-er—m ahall bs of tho sua of
PEe, prv, oy
5€00+60 -84 in—{he-gad 3
A TR e i /;’fr (SR
prokese for the p°3i°,5 WMEVtMnm
apd.Bupaheged o the 235t day otéé&r' 1874 AND ¥T FURTHER AGEEZ to
indemniry and koop you indom.nitiod against’ any dazeges, lossss and
rketza—)m.-.—-cé[?umk—e d—shzxxe shall rnn short o tho
e /4(_./..¢cc( A (/4(.: L300 sxieg /776 ) i
2 o 50/ AND-W2~FURTHER- AGRR 3. -tha t--no- ti m - or-indu lgenoea’ sranted 7”*
hg-you-ter-the.aaid Fu .Chip Inve stment Oompany Limited shall exonorat
our-1iebilitio s-horeunioy. ?0

Datod the day of 1973.

SIGN®D by the said Lam Yiu ng,”j
Benjemin Lau Kem Ching emdefou-
4ud=Hin (they having previously
identified by

) in

P

Solieitor,
Hog Kag.

= 2PN =
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Guarantee



Exhibit
A27-274
Letter

8th May 1973

{ gRANELATYION )

VING CM SZCURITY CGIRANY
( WING Oy - & CGHPANY )

Room 1203, Chinese Bark Building, Nos.61-63 Des Voeux Road
Central, Hong Xong.
Branch Company; cfo Sai Shing Goldsmith No.Z27L Sha Tsui Road Tsuen Wan
(RM. 12C3, H.X. CHINESE BANK BUILDING
DES VOBUX RCGAD C.,
HONG KOXG

Tsuen Wan Telephone: Telephona Nos.
NT 2122732 5=255hdds
214902 5=-257673
5-258820
5-258961
5258919
5=255777

HONE HOME+esensnnesassncenee 197
me. Yam, the Interpreter of

Hesasrs. Yung, Yu, Yuen % Co.

Please pllow the bearer of this lstter to bring btack two copiss
eviously
of the Gmrantee[signed by us and by Mr. Lau Yiu Long and his brother
respectively. Your attention to this is appreciated and will thank you

later on.

Vith regards to your welfare.

Yritten by: {5d.) Pao Ha Mei Chum.

Dated the 8th day 3 May 4973.
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Exhibiti
A27-274
Letter

8th May 197
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Txhibit A-30 S8
instrument of ol
Transfer gy TS

tth May 1973 INSTRUMENT OF mx_issa_n

\
Tema il
2, ! =
TSUEN WAN SHING ON ESTA 5 CRMPANY LIMITED
pEE v 3

e, e e
of No..238. Sha, Tsui. Road, 3rd. feor. Tsven.Van.......in consideration of the
Sum of Dollars.VAlue, Reedref. i ieeuerinriaieiiriicnennesnsecrnccccncsnosns
'paid to me (us) by (name in pu11), FU, CHIP, INVESTMENT COMPAYY LIMIIE.T,....
(X0 =T 9 5 PR a0 Ck L1 0o o Hot oAb ot 1 100E s 0t HE oy LAt X e et
of (full address)No., 32.Wing, LoK Streot Bong Kong ... .vvivcevannennnnnns
" (hereinafter called "the said Transferee”) do hereby transfer to the said

. Transteree the. 2090, = . 1. uuiees ShaAres NUMDErEd. e reeseneoceconeenans

‘ standing in my (our) name in the Register of TS UEN WAN SHING ON ESTAIE
COMPANY LIMITED =~ - = to hold unto the-said Transferee his Executors,

* Administrators or Assigns, subject to the several conditions upon which I
(ve) hold the same at the time of execution hereof. And I (we) the said
‘Transferee do hereby agree to take the said Shares subject to the same

conditions.

t
Witness our hands the.....f’..h.........day of.......yfi.y...............1973.

Wiiness to the s:tgnature.of

8004000 ceccrtaccresnsenecsessacsn

680000 0everseccsssesscssscasscnccse

BN €8 Blrerivorersfole o eTals /% ol Eroisio w16l Hlojatalels

b g .
L e §

S JAPANY
‘N‘r-/\/

Witness to the signature of ,

:'-l/;_--dn./zfag.ﬂ....... )2 tﬁ‘l

copemfay

..........,L.......
E | e

AAAYESS . s o oicineoosminseessecssisisonie -

1214

P10eae O P AN TSP A0 0000000000000 00000000

CiED

Directors
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Exhibit A-31
d Instrum
INSTRUMENT OF TRANSFER __ Transferent of

SiCl
7, L

4th May 1973

TSUEN WAN SHING ON ESTATC COMPANY LIMITED

1 (wa) ....H...M.El..CH‘-JN.............
No. 238 Sha Tsul Road S/F, Tsuen Wan

............................................in consideration of the

of ..

Sum of Dollars.........ﬁ...e...".9..?.‘..?.‘!................................

paid to me (us) by (name in €ull)..F. HIR INVESTMENT .60, LTD.

BT D) svere-o1d £-s foratesd) STl eiiovs o ST IIOIONTY & 1er70ra 5SSOI Bisa o [P STaToTS I To s ToTate ojbTofole o1

of (full address)....33.Wing Lok Slreel.. Ground flear, tiang Kong

{hereinafter called *the said Transferee") do hereby transfer to the said

Transferee the....g.o.?.o.t...........Shares numbered.ceceesassdccescscccans

80 000 c00000c00008c00a00800e000000R0000000c0s8s0000cc0ssIcccsottosscsooscccase

standing in my (our) name in the Register of TSUEN WAN SHING ON

L T Ahhgfé ul?ltlgwtlh-g Esg)zd Transferee his Executors,

Administrators or Assigns, subject to the several conditions upon which I
{we) hold the same at the time of execution hereof. 'And I (we) the said
Transferee do hereby agree to take the said Shares subject to the same

conditions.

Witness our hands the..ee.o 3D, 0iieeiday 0FceneeeecMBYriensannss 2973,

Vitness to the signature of

.,(a Lé{f..ﬁ(cawfa"\/ﬁ...

5%}/

R¥i8” 108-110°N6." 0" Yoo House Siveat”

address. HONG, [KONG............

"

e
Hltness to the slgnature of :.Ej;;‘ R 2

_e L(_?'/;((i{\. /4(7’ }g‘ :

"--
Y
‘9
‘

5
1

d PETITR il "/ LIkTED

\AAAA—
JArtranse,,

Pou52 208 330dNG.. 8, Jee. Housre Sovinh Dircsiors
HONG KONG

BAUREES s wie7e aiesvisiaions oo sreie divin orsisisiora-ea e

NN afieAs e s\lssanc.cocans o.0.0an g
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Exhibit A-32
Instrument of
Transfer

4th May 1973

\‘-'|
,“ ol N

“\ IL\ L

P8 P08 e000e0000000000000008000000000c0000000 00000 00accssssstRse

I"'._(He) PAO LAP CHURG

of No. 238 Sha Tsui R°ad Third Floor Tsuen Wen ;. concideration of the

Yalue Received

Sum Of DOllarS.ssicscssasceseancscccaosasocacocssaasvessscscorccncovsassons
paid to me (us) by (name in mn) RU.CHIP. INVESTMENT. COMPANY . LINITED .. .
(TS G ST o Yot e st teroievio m sroio[s 210 ATebToTs 6 e 613 o S8 TS 55 ST retp OIS S S s ks 5
of (full address)ﬁo.-?ling.l.df. Street. HONG KOR.+vecereeectacasocsscoses
(hereinafter called “the said Transferee") do hereby transfer to the said
Transferee the.....‘99§v;...........Shares numbered. cccceasacccccsncsonane
standing in my (our) neme in the Register of TSUEN WAN SEING O ESTATE
COMPANY LIMITED to hold unto the said Trensferee his Executors,
Administrators or Assigns, subject to the several conditions upon which I
{we) hold the same at the time of execution hereof. And I (we) the said
Transferee do hereby agree to take the said Shares subject to the same

conditions,

Witness our hands the......4th.....cc.day oficeieMaFeeuereenanenaesl® 7 3,

Witness ic the s1gnature of

[
fochp ilogee 30 2 AN

o-.-.o -oo.-......o

- fims: 'mS‘—‘nD N"‘J('}’:; gtmseStru"

Address....t .QI\.G

w:.tness to the s1gnature of

<
-...(ydu. '..ZZ&",I\*/{‘Z'...
e, 1682110 "N 9° Id housc":ir'ée}" """""" T P ‘ " daseid

Addre__ss. HONG KO G

tesneasvan sssecsenses
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Exhibit A-33
Instrument of
Transfer

4th May 1973

. _TSUEN WAN SHING ON ESTATE COMPANY LIMITED

T (WR): 1 AR B AP AN o i pasnn sns sniins s ame e s s | ek
No. 238 Sha -tsul Road 3/F, Tsuen Wan

CQE leamieeib baneswiie e s dbanan ey ernss nersmee i noe ol COBSTAETAETON [DE e
.Sum of'Dollars...... M3 HE LECEIVEd L iiiiiiiiiiiiriierieieeanes
paid to me (us) by (name in full).......RAH. XIN LONG ... .......

(BEEUPRRLSNY s sloie s 1a s s o w/ote Ko cail § UG osey a3 o SToTe o AT o Tions 4 ST T b A sl

No. 152 Tin Hau Temple Road Flat C!
of (full address)...Summbte Gottrtstdadtis Fho0 s HoNng Ko rrgses-

(hereinafter called "the said Transferee") do hereby transfer to the said

Transferee the.......—.‘.!."...........Shares IO GE 4 oo isid dilare1 b roretonalas i@ iim s axork

L R N R R R R R R R R R TR R RN )

standing in my (our) name in the Register of TSUEN WAN SHING ON
ESTATE COMPACL\I )\1{315' m:l)-l:cEeDsaid Transferee his Executors,

Administrators or Assigns, subject to the several conditions upon which I

{we) hold the same at the time of execution hereof. And I (we) the said

Transferee do hereby agree to take the said Shares subject to the same

conditions,.

Witness our hands the...4th...........day 0fueeiccecicMayceiaeea. 01973,

Witness to the signature of

¢

" "HONG ' KONG

BAAXRES o010 si0isiols o p Bisis = 610 asate o/s(slao 0/ats

Res, J08-100: No, 9, lee, Hous Street

\av oy i
& f% ¥ K <

Witnesg to the signature of CH[%@JE STME N \‘ >‘ Sy
{ 2 o

S Y P W%
..L;‘.‘;.ug«'. .24((’/\4../1'.3.". oo e oA TP o ’b’)k
[ 7 CREXRXERERRRL. EPPRRRCTRR R RV PR R I RIS

CeseeralIFAY NGO feagr tpife ot a e Diveetors

oG KONG

Address. . ciiiieens)iereecscnconose
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Exhibit A34-35
Delivery Note
from Shing On
to Fu Chip

4th May 1973

e

b BAETATRA af»ﬂ it
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5{ /M%/’\(Z}ZV,’ 1
L fﬂa% 14
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Exhibit A34-3.
Delivery Note
from Shing On
to Fu Chip
4th May 1973

( TRANSLATION. )

L -5 - 1973.

Shing On deliver to Fu Chip Investmemt Co. Itd. the following articles

and documents:-

1.

24

-

i,

7.

8.

4 Share Certificates of Shing On totalling 4,000 shares.

O Seal of the:iCompany.

(re chop for use for banking purpose.

3 Business Registration Certificates of the same form Ne.324543.

2 Certificates of incorporation of the limited Company ®©f the same form .

One Cheque Book of Hong Nin Saving Bank Ch 85601-25 (counterfoils and
blank cheques) - 4 with account entered.

One set of approved building vlans of Wing On Mansion together with
suilding contract.

One duplicate certificate of Mong Nin Bank { A/C 2826-6
money deposited HK$1,815,320.00)

Received the above articles apd documents by:

(sd.) Lau Yiu Lorg.
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16th March

Announcemet
1973

A36-368
of Fu Chip
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(€5}

(2)

(3)

(4)

( TRIHEHLENIQE )
MAM YAH MAN PAO -~ Friday, the 16th dav of March 1973.

PU CHI? INYESTMENT CCHPANY LDMITED

The first anncuncement of acquiring building sites.

The issue of 4,200,CCC rew shares of $1.00 each (by the Company) for the
purpose of acquiring all tke paid up shares of Tsuen Wan Shing :(On Estate
Company Limited and that the only property belorging to the said Tsuen Wan
Shing Cn Zatate Company Linited was Wing Cn Mension starding oa T.W. T.L.
185 situated st Tai Ho Road western site consisting of an area ot_l.BOb-

square fe:=t. The said Hansion consists of 21 storeys now in the course 1

-~ of construction wita shops and domestic flats and total floor area will

be 52,800 square feet.

The issue of 610,000 new shares of $1.CO each (by the Company) for the
purpose of acquiring & gisce of vacant lapd situsted at No.28 Bonham Boad
East, Central District consisting of an area of 8GO square feet and the

torm of the (Crown Leasa) is $99 years. It is proposed to erect a 6-storsyed
commercial builciing therson. ¢

The issue of 700,000 new shares of $1.00 sach (by the Company) for the
Fuspose of acquiring old premises known as Nos.62 amd 6k Catcaick s;.raat
Western District. The site whereo? consists of an area. of 1,300 square

feet and the term of the (Crown Lease) is 999 years. It is proposed to erect
multi-storeyed commercial and uside;\ci'al buildmg thereon.

The issue of 2,500,&)0 new shara of $1.00 each (by the Company) for the
purpose of acquiring old premises knm.; as Hos.9 and 11 Shins ©On Street,
Shauidwan and the right and privileges of and i.n a m:mm Mﬁcf;bi.n
conjunct.‘yon with N6Jd3 in izie[mbuﬂding projJect. The elle whereof colli.sh )
of an area of 2,700 edd square feet snd the term of(the Grown Ipast;)l.is

150 yesrs. It is proposed to erected milti-storeyed commercial a}@ t

residentdal building thereon.

Tne above-rentioned shsres shall have"equal right and privilege of tHe sharee

of our Company already iseued or those shares, the capital thereof bas Slxeady
boen fully paid up. '

The 1ssue of new shares by way of acquiring under the Bbo've,—m;ntiomd I 1t.a:r )

have been submitted and applied to the Stock &.chuxxe for and ‘on behalf 6f trs

Clommant Tor the niroase of the seme uoing to the public market pendirg ,e ralssiom

or application being granted by the Stock Exchange and the Resoluticn of

the speélal mesting of the sharchalders before becoming effective.

It is estimated by the Board of Direetors that ti® profits before the 313t g0

day of March 1974 will be greatly inecreased, because of the completion of

such acquiring under the above-mentionmed 4 items.

By Qider of tie Board of Directors °
MARFAYN & ASSCCIATES

Secretaries.

Dated the 16th day of March 1973.
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Exhibit A36C
9th February
1973

T'b. directurs of Fu Chip Livestment Coinpany Limied ("the Company') wish
o zuraice that e Conspany hud enterad into four several aareements to acquire
the Mmlg isstied share capitud i Tsuen Waa Shing 04 Fstate Compuny Limited and
the folhewing properties ffom  the L..\Lnn.:n onad Vendors for the total
vonideration of $19,525,000 which will be satisticd dy the issue of 7,810,000
shares off S1 each in the Comgany.ceedited s fully paid at 3250 each. Full gecails
thereol 2re st aul hereunder.

1. Taren Wan Shing Oa Estate Company Limited: -
Tle Company will isue 4200000 shages of S1 each in exchunge Yor 4,000
stures of S100 each fully psid of Tsuen Wun Shing On Estate Company
Limssed bemg the whale o its bsued capital. This compeny was incorporated

ou the 2h duy ol Deceinber, 1970, and owas a pigee of valuable land  situate ;

al Tseen Wan Town Lot 'Nu. 183 which site comprisis of approximaicly 4,500

sanar Tzl oo which @ 21-siurey composite buildng having 2 kotal Boor asea

af approximatzly 52,800 squure fvet is in progress {or the purpose of resale.

Thz whole buikling is expected to be x.umpu:(c\l in or zbout August, 1973,

Fu Lai Land Investmaemt Comgpany Limited,.owncr of the property known as

Sedtion B of Stwuksiwan Iniand Lot No. ¢°4 (Nos, 9 and 11, Shing On
( Strect);—

The *Company tas catered inlo an Agrewinent for sale and purchase for the
" purchass from the abovenamed owier the .aid property at the prics of

$5,730,000 which wiil be sutisfiey by the issec uf 2,300,000 shares of $1 each

in the Conmipany credited as ozt $2.50 euch.

This site comprises of appraximatsly 2,772 square feet on which a six
“compasite building having 3 ivwl foor arca of eppreximately 9395 square feet

is going to be coastiucted jor the purpuse cf ressie. The whole building is
" eanested o be completed on G befure December, 1973,

(&)
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Leung Hon Cheuny and Lsu Yiu Long, owners of the property knows 23
Section 13 of Gamd Lot No. 878 (Nu. 28 Boeum Strand Easi):— -
Th: Company has enlered into an Agreement forsale and purchasg fog the'
purchuse from ihe abovemamed owners the said property at the’price of
$1,525,000 which will be sutisficd by the issue ef 610,000 shases of $1 each in
the Cosapanv credited as fully pai” o2 52.50 cach. [
Thiz siie comprises of approximately s0U syuure fest on which 3 six siorey.
conunerciai camplex having 2 totai floor area of 3,700 square fest I going to’
be consiructed for the purpose of resule- Construction woek is in progress and’
1s expectad 1o complete, in about Noveinber, 1973.

Lau Yiu Long, ChoufChi Chik and Poqn Yin Kai, owners of the propesty

“ known as The Reniainlag Porsion of Inland Lot No. 5986 and The Remaining

Poction of Inkind Lot'No. 5983 (52 and 64 Caichick Street):—

-The; Company has entzred into an Agreement. for sale apd purchase-for the,

purchase from the abovenamed owners (he sid propesty at the price of
$1,750,000 which will be satisfied by the issus of 700,000 shazes of §].each &
-the Company credited as fully paid at $2.50 cach.

This site comprisas of approximately 1,300 square feet'on which a six storey

“building having a total floor azez of 4,600 sguace feet i3 1o be constructed.

“Coilstruction work will commence soon-and is expecied to complets about
Decenmber, 1974. All of the abave new shares will rank pad passy with the
exisiing shares of the Company. Apglication hay been made to the Commitices
of the racognised stock exchanges for permission to deal in and“quotation for
the new shares now being issued.

A Valuation s been cused o be made in respest of all the said properties by.
::iung Kong Auctionesrs & Estate Agency Limited or 2nd March, {973 as
oliows:~ )

(3) Tsuea Wan Town Lot No. 185 = - $10,560,000
(d) Section D of Inland Lot No. 878 — $ 1,750,000
{¢) Inland Lot Nos. 5986 and 5585 R.P. — $ 1,760,000

(U) Slaukeiwan {nland Lot No. 424 Section A and B § 5,750,000
Afler the .cquisition of the shares Jn the above memtioned companies and the

sudpropeises, the Company will Jave an jssued share capitzl of $24,610,000

divided into 24,610,060 shares ef $1 each. Bused on the professional yaluation
of Qn: properties, the Compuny’s total assets will be over $35,000,)00. The
LAWAYS per sure for 1he year ending 31st Macch, 1974 will be substantially

St tun that forecast in the Praspectus dated 9th February, 1973,
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Exhibit A37-38
Letter
4th May 1973-

‘Tea s

lir. Pac on { )

agiaw Ho Mei Chun ( )} endg
Wr. Pao Lap Chung ( ),
No.274 Sha 'fsui Rozd, Grouné floor,

Tsuen Wa:, i
Hew T;LLIiOrlyn.

4 o2 _..--..... -

Re 'I’ xe-x RVE ‘n ..a mi Cn Folaote

IR ”CH.lDER&TTCﬂ of wvour heving at our reguest
agreed to gell ali of your shzares of amdi in the above weniisn .

Company whose regictered office is siturte alt 274 Sha %sui

‘Road Ground Floor Tsuen Wan Few mﬂrrLLOlJuu in the Colony oi

:Hong Kong for the consideration of 310,500,000500 by the

allotment of 4,200,000 ordinary shares of $1.00 each in Fu
Chip Investment Company Limited whone registered office is
situate at No.33 Uing Lok Sireet Victoerio in the said Cmlony’
of Hong Xong and that the merket value for thwe maid érdina:y
shares of the said FPu Chip Investment Company Limited shall
be deemed as $2:50 for each of $1.0C share under an Agreement
for salo arnd phrchase made between the pazriics thereho ol
dated the 2z7th day of Fekruary 3873, we LAU YIU LONG
( ) of No.152 Tin Kau Temple Road, Flat C1, Summit
Court, 14th floor in the Colicny of Hong Kouny Merchant and
BENJAMIN LAU KA} CHING ( ) of No.31 Ming Yuen Streat
West, Basement in the said Coloﬁy of Hong Kong Merchani the
directors of fhe said Fu Chip Investment Company Limited
HEREEY ACREE AND GUARANTEE the closing mdrkct value for
3520,000 shares (being €60% for the said 4 200 000 n*d"n“"y

'shares) of the said Fu Chip Investrnent Company Limited shsll

be at $2:50 per share and that the total value of 2,520,000
shares shall be of the sum of HK$6',300,C000: 00 on the ¢CL1Owlhg
marketing date immediately after 30th day of April, 1974

AEND WE FURTHER AGREE to indemnify and Keep you indenni fied
oL ilUSE any damages, iossesfanq other ecxpgenses which you may
incur or sustain in the event of the closing market price for
the shares of Fu Chip Invéstmenﬁ Company Linmited accorating to
The Far EBast Exchange Limited shalil fell short of the suw
$2:50 during the said following marleting date immedialely
after tha 30th day of April, 1974 PROVIDED ALWAYS th=t if
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Exhibit A37-3
Letter
4th May 1973

e were called upon to indenniiy you for the discrepancy

Eoetween the market velue and ths secid total value of
HK%€,300,C00:00 we rhull have Lhre option of kuying frem you

the said 2,520,000 shares of Fu Chip Investment Company

Linited at the price of HiK$G,300,000:C0 FEFRCVIDED J'URTHER THAT
should the closing market valiw: of the said 2,520,000 shares

in Mu Chip cxcced the sum of $2:50 per share on the fcllowing
date immediatcly after the 30th April, 1274 you cshall be at
likerty to dispose the same a2 you méy think fit AND WE FURTHER
AGREE AND UNDERTAKRK  that we will, not vary or chanc *he name

of the Building krnown as WING CN BUILDING ( ,)". S \;E\;_ ) erected
‘d
on TSUEN Wil TOWN 1.0%. RO.185,
?.“,{'3\- Ars
Dated thed™ ™ day of /"“';2'— 197

SIGNED Dby the =3id Lau Yiu
Long, Benjamin Lau Kum Ching
{ih LY having pruv;ou 51y beein
jdentifiend .>y/' LA el P

LY "

Sl

- in the prescnce of -

1L 4%
g T

Solicitoer,

"t W N A o N N
1}
NN
et 0 e g
AJ
=
o N
St
( PAY
',
3 PEAN
..
-
=3
[

-Hong Kong.
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Exhibit A39 Tos lessrg, Lawt Yin Lonsg ond
Letter 1aud bam Chingr,
4th May 1973 Ho.33 Ying Lok 3preet,

CGround Floor,
Hongs Ko,

Ret THNE] WA SHING ON_ SPLTE 80, 170

IN CORBIDENATICH  oi’ your gsuasranteeins; to us that the value
of 2,520,000 suares of Tu Chin Tnvestment Compiany Ligndted on the
'.l'".'rl.'.at:lng datre dmmceliately Folloving the 30th day of April, 197h
shall not ba leus than 32.50 for eanch of iis $1.00 shores upen the
terms und conditions thorein mentionecd, We, the undcersiguod herebw
Jointly ond soverally AGIER 2XD GUARANTIE  thit cach of us shnll
yetuin iu his or her ovn r:l"ht in ™1 Chip Ipvestwment Compaany .4 b
60% of tue sharas allutted to us under an Agreement dated ihe 27ih
day of February, 1973 and shall aot sell or transfer tho same on
or bufore the end of April 1974 and to indemaify and keep you
indemmificd from and againust uay lossas, damagres and exponses in
comection thercwith and if you should discover that we or any onc
of un had transferrced sold or othoerwvise disposed of the whole or
any port of our maid 2,520,000 shares (being Cortificate Serial
Ngs.09651 to 1L091LC inclusive) ut any time prior to the said 30th
duy of 4pril 3974 you shall have an option to huy back from us ihe
suld £, 520,000 shhros(hc.:.n‘_, Sexrdal Nas.988) to 10910 inclusive)
at 82,50 ouch at any time and iv any manncr you may dcow it and
upon notice (eithor verbal or in writing) given Ly you to any onc
us (vhich shall be doomed sufficiont notice to every ona of us)
intimating your intention to oxercise your option, we herchy Jouiati
mnd sevornlly undertake to delivexr to you the original shares
Certificate Nos.9651 to 10910 inclusive together with the
instrumonts of tvansfer and sold notos duly signed for the
transfexr of thosaid 2,520,000 shares of Fu Chip I,vestuneut
Company Limitod to you or your nominee against payment of the
purchase price within three days from receint of your notice,

Pated the i day ef ("7_ 1973,

P em PA v e ee W et v m wm e e s e e ac Em ee e e

Puc On, H, Mei Chun .md Pao Lap Chung

~,

.\JIT\LS " -//’, N
S f Bl R J ETC N3
St{l'i ¢i Loy ,:/‘{,,‘ll' (6!\.‘,. \
INT# Rl' l.’l‘h]) b

e
-410: --/ — Foon

o\uomf,s. Yune, Yur Sgon & Co.,
?o icitors, Uong j\rm;i oy
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Exhibit A404.
Cheque
4th May 1973

./ :
(/ ‘DAC HENG BANX LTD. Tt
;:;IEN.’ S,CA 2\43440 HEAD OA—HCE ‘!ONu KONG —_ N . .

A T

= :
1 /s SPL
22 pops
;R 3»( DoLLARG /:";.’ = ‘e‘#"“k ’.’J B mJ‘mJ Cf-..\
H. 33’ 0’79 // -2
e ve 970D 2 / /ﬂ/ =
. - § ‘ L}a ?
,ul 2L 3LLOw 0 AEmL G Lt /7 ‘, 7 /
| it ‘3 HEN s O LJ\ 52&0 Hpumang
1 RANSLATION )
DAGC HENG BANK LTD. %%
- HEAD OFFICE, HONG KNG
s
No. 51CA 243440 KAY 1973
PAY  HONG KOKG GOVERNMENT or-Boorer
H. K. DULIANS EXACTLY 29184 DCLS 00 CTS $29,184.00
A/C NO. 9200 _ 2 (Chopped)  (Wing On Securi®y Co.)

stemp duty paid.
(Sd.) - Pao lap Chung

(5d.) Ho Mei Chun

" 243440 " Q6" 451 '3 000 2918400 "

DaC HENG BANK LID.
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Exhibit
A42424
Cheque

11th July 1973

,’ ".' - HEAD ‘OFFICE, HONG KONG

. N = . "
/{Jo 51CA, 276485 TR e .Wﬂ_,,_‘.____“___“_,.._L1‘: UL 1973
il oy Ay .’“: R . - , l:fv.'

[ £ J—
1yt

SR TTT e $,4757.«a<

3 - ‘
‘d: (f!. L‘TP | d Ji ",]" :

WEPELAEE. 0 MEmLS L )& TN yRggH 700y

(TRANSLATION)
DAO HENG BANK LTD.

HEAD OFFICE, HONG KONG

No. 51CA 276485 11 JUL 1973

PAY YUNG, YU, YUEN SOLICITORS’ F IRM
H.K. DOLLARS EXACTLY 4757 DOLS 00 CTs.

a/c No. 9200 - 2
stamp duty paid
“276485” 016 ” 451 » _
(Chopped)  Wing On Security Company
(Sd.) Pao Lap Chung {8d.) Ho Mci i

or Bearer
$4,757.00

— 228 —
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WODtATEMCHT Of CICruUMT

.j’assrs. Pao Oy & Ho Mei Chun

SOLICITORS & NOTARIES

220 and 232 Lockhart Road
Re:

Yung Kwok Yue -
Yu Ping Tsurg =
Philip Yuen Pak Yiu =

Rabert Yung Ka Yuen
MANNING HOUSE, &h FLOOR [
i [ONES:

g
2435 (5 Lines) =
&

Exhibit A4345
Statement of
Account

19th July 1972

Hong Kong,19th July, 19 7&2

Messrs. YUNG, YU, YUEN & CO. € &

230 Ground Floor

First Floor

Second Floor

Third Floor

Fourth Floor

Fifth Floor

Sixth Floor

By amount received from various Purchasers

it

10,000, 00
100,000, 00
90,000,00
44 ,000,00
241, 000,00

10,000,00
15,000,00
10,000, 00

25,000,00

0,000,00 2 v
5,500,00
11,000,00
11,000,00

27,500,00
55,000,00 3

60,000

55,000

10,000,00
__h2,000.00
52,000,00 52,000
35,000,00
14,000,00
65250:00-
5,000,00 / |
: 000,00 LS
_Ggfe 0500— 4
s} %0
13,000,00
13,000,00

200,00 ‘
21,200.00 ¢ |v
2,000,00
40,000, 00

20,000, 00
62,000, 00 ?7 v

69,250

61,200

62,000

v 24,0003 00

s 00

00

00

Lol
00-

00

00
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Exhibit A43-45
Statement of
Account

19th July 1972

Seventh Floor 13,000,00
13, 000,00

200,00

= '21 2200400

Eighth Floor 3,800,00
3,000,092

13,000,00

48, 200,00
£,000,00

Tenth Floor & 10tk floor 28,000,00
of 232 49,000,00
9, 000,00

5,000,00

49,000,00

1¢0, 000,00

Eleventh ﬁnor 1,000,00
' 5, 500,00

E & 0. E  _38.,300.,00

1 64,860,60

—230 -

”w

2

¢ 61,200
v 68,000

140, 000

'] 610;800

» 00

00

,CO

» 30




Exhibit A434.
Statement of
Statement o} Account s ©} Account
Hong Kong,. 19th July, 1§ 19th July 197:
Messts. YUNG, YU, YUEN & CO. 2277

(pfeEads. Fug On & He Mal Ohun SOLICITORS & NOTARIES T o
Yung Kwok Yue =,
Yu Ping Tsung
Philip Yuen Pak Yiu
R,,.ZBO, 232 Lockhart Road Robert Yung Ka Yuen

MANKING

232 Ground Floor 60,000, 00 i i
40,000,00
120, 000,00 ’
220,000, 00 220,0004 00

|

First Floox 14,471,00
15,529,00

0,000, 00 '
"20,000.00 ¥ 60,000,00
i
Second Floor *47,385400 v b7,385:,oo

Third Floor 61,250,00 v 61,250,00

Fourth Floor 15,000,00
20,000,00

~302000.00
5,0(19.00 & 65,000,00

unC e & // o |~
Fifth Floor 10,000,00
10,000,00

2%,000.00 -
55,000, 00 v 45,000}00

Sixth Floor 2,000,00
5,000,00

13,000,00

17,000,00

0,000,00

"~ 67,000,00 v 67,000,00

Seventh Floor 10,000,00
1,000,00

40, 000,00
51,000, 00 v 51,000,00

Eighth Floor- 13,000,00
49, 000,00
2,000,00 X 62,000,00

Ngnth Floor 42,000,00
20, 000,00
32,000.00 [ 5 62,000.00

11lth floor 1,000,00
5500,.00
13,000,00

4 00,00
'3157.800'.00 Y _64,800,00

o 1,742,885} 00

Amount paid to The Hong Nin
Savings Bank Ltd. 150,000,007
for repayment 50,000, 007

100,000,007
400,000,00
700,000,00 [+ 700,000,00
Amount released to you 340,000,00~ f, 340,000,400

E & O.E

—-231 -~




Exhibit A4345
Statement of
Account

19th July 1972

Statement o} cAeceunt

&
ndbssrs. Pao On & ho }Mei Chun

IhE,: 230~232 Lockhart Road

Hong Kong,.. 19%h. . July,..... 19 72
Messrs. YUNG, YU, YUEN & CO. 2 & o

SOLICITORS & NOTARIES

Yuag Kwak Yuo
Yu Ping Tsung

Philip Yuea Pak Yiu

MANNING

=k fr
Robert Yung Ko Yuen g
' [ G2

<

Balance

¥

v
74

Less our costs and disbs.
as perDebit Note

Less Supervision fee to

Hong Kong Go- ernment
as per Receipt

- e e

Total amount received

E & O E

B/F

.Less amount released to you

118,200,00

134,000,00

220,000,00

630,695900
695,00

760,26

]

Less amount released and paid

BALANCE in your favour

-232 ~

%

v 158,495,007

7/

1,040,000,00

630,695,400
695400

760426

RIERE

i1,722,885}00

1,672,150.26

1,742,885.100
1,672,150,126

\'\

$50,734.I74

<
&Y

no
uno




Exhibit A46
Cheque from
Yung, Yu, Yuer
& Company to
PaoOn &

Ho Mei Chun

: Q20
B A i 2 gn A 9
Hs Vs 2525 [Bad = o
L as ek g vl
YUNG, YU YUEN & COMPANY:
2. S san ey CLIERTS ACCOUNT g &% 8 o
7z~ v el BS 103025 OATBa—s 1 S,

e "‘ ' // . B2 Z ‘- .,. B
_I'-;; 2 v ,ﬁ'ﬂ&. ﬂvu/- /;)/‘-9 %5&5/@% o »m-"—\.—:f
‘ ._,g,\r._:

._4.‘. ‘ -:- D(JL‘\ A0S ,_._. - }‘-—_4 -‘-.:. (‘:-",.:' Do‘f-s L‘::l(.J CTS
% -

- _v.YUNG YU, YUEN & COMPANY

N Tﬂ( G LU"TG MIK .LTID
;‘ rz H. (AT ovnlu-o 0(.]’:‘:!\'_'0!0-“' . )
15 A*/i‘c::o b367 i

I AT TY IR Oy, il
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Exhibit A47 ™
Cheque from
Yung, Yu, Yuen-
& Company to
Pao On &

Ho Mei Chun

. B "
o— ——ne ‘4,5 A opDe =3 2 - —
& Ze, et é}. 7 f?'. g@ éT : B
. YUNG, YU, YUEN & COMPANY R
ﬂg %: Nl-oﬂ ey 0 6361 | CLIENTS ACCOUNT §‘¥E

;"";\'3 — lﬂv@ é’w‘— A _/% %A’/b &/ d"n BtAR,ER

vl © e TS -

i'.j, D%LGLKA?ng___;,:'-_;_r'__J__aﬂ L /.l "OLS""’!-f CTS"— _______ __‘H.KS\'/Z e, L‘.Z
11 t . I, 7

2 I ITING LUI:\: BANK w@. 7 YUNG, 7 6EN/&”fC’OMPANY

é]f& g , "e- 'l.ﬁlfl"ll‘. ouuvn HONG HOND.

-~
=
sy 0&;:*;*

LR
Arcno. 6387 _.,

PARTNER

®30B3E 4 020wE0 bt
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Exhibit A48
Translation

30th March
1974

( TRANSLATION )

(We) beg to Inform you that previously you have signed a guarantee in
our favour relating to t;he shares of Fu Chip Investment Company Limited
held by us and pmmisiilg to fulfil such guarantee which :will be expired
@a the 30th day of April this year. Ve tharefor; write this letter to

s you .

notify you beforehand and wish/to attend thereto thereby enabling us

ﬁﬁﬁs,cués‘:thé matter in time. We shall be grateful for the same.

To
Mr. lau Kam Ching % the Assistant Managing Director of
Pu Chip Investment Company Limited.

wWritten by: (&d.) Pao On
(sd.) Ho Mei Chun
(8d.) Pao lap Chung

Dated the 30th day of March 197k4.
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Exhibit A49
Chinese Letter
30th March
1974

SN G K
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Exhibit A50
Letter
2nd May 1974

2nd May 74

TW/P-17/€HOW/74(1315)

Messrs. Lau Yiu Long and
Benjamin Lau Kam Ching,

c/o Fu Chip Investment Co. Ltd.,

No. 33, Wing Lok Street,

Ground Floor,

Hong Xong.

Dear Sirs,

Re: Shares in Fu Chip Investment €o. Ltd.

We act for Mr. Pac On, Madam Ho Mei Chun and Mr. Pao
Lap Chung and refer you to a Guarantee givem by you in their
favour on the 4th May 1973 as to the closing market value
for 2,520,000 shares of Fu Chip Investment Co. Ltd. to be
at $2.50 per share and that the total value of 2,520,000
shares at 36,300,000.00 on the following market date -immediately
after the 30th April 1974,

We are given to understand that the closing market
price of the shares of Fu Chip Investment Co. Ltd. on the
following market date immediately after the 30th April 1974
was 80.2¢ per share according to the Far East Exchange Limited.

We are therefore instructed to call upon you to indemmify
our clients as to the loss incurred being the difference betwsen
the said $2.50 per share and $0.36 per share for 2,520,000 shares
pursuant to the said Guarantee. This is calculated at $£5,392,800.0¢

We are instructed to inform you that unless the said
sum of $5,392,800.00 is paid to us on behalf of our clients
within the next three days legal proceedings will be instituted
against you for the recovery of the same without further notice.

Yours faithfully,

—-237 -



Exhibit AS1
Letter to
Hasting & Co.
from Yung, Yu,
Yuen & Co.
21st May 1974

HONGKONG, 21st May, 1974,

Messrs. Hastings & Co.,
Solicitors,
Hong Xong.

Bear Sirs,

Re: 0. J. Action No.ll1l59 of 1974
Pao On, Ho Mei Chun, Pao Lap
Chung v. Lam Yiu Long Benjamin
Lau Kam Ching.

We act for the Defendanis in the above actiom and refer
to the Statement of Claim filed herein.

We have been advised by Counsel that the Defendants are
entitled to the following further and better particulars
before Defence :~

Under va:.greph 2 of the Statemant of Claim

Of the allegation that the Dafendants "agreed and
guaranteed” that the closing market value om the following
marketing date immediately after 30th April 1974 for 2,520,000
shares in Fu Chip should be $2.50 per share, please state
whether the alleged agreement and/or guarantee was oral or in
writing; if orxral, specify when and between whom the agreement
was made or guarantee given; if 3in writing, identify each and
every document relied upon and the date of execution thereof.

Of the allegation that the Defendants "agreed to indemnify
the Plaintiffs", please state whether the alleged agreement was
oral oxr in writing; if oral, specifying when and between whom

the agreement was made; if in writing, identify each and every
document relied upon and the dalte of execution thereof.

Yours faithfully,

Ly o
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Exhibit A52
Letter
23rd June 1974

Messrs. Tuag, ¥u, Yuen £ Co.,
Solicitors,
tong Rongz.

Year 8irs,

Re: J. Action No. 1159 of 187&:
Ho Mei Chun, Pao lLap Chuxng

Ca,
Lan Yin Long and Bernjamin Lau
Chi

The Tollowirng are the further and better particulars
of the Statement of Claim requested by your letiexr datad
21st May 1574 and ordsred to be given by the consent order
made by ﬂ:. Registrar Jones on the 5th day of June 1974.

Tndaxr va raph 2 of the Statement of Claim

{1) The agresment and guarantee pleadsd in paragrapn 2{i)
of the Statement of Claim was oral; it was wmade and
givex beiween the 1lst Defendant acting on behaif of
the Defendants and the 1st and 2nd Plaintiff$ acting
on behalf of the Plaintiffs in the middle of February
1973 the exact date of which the Plaintiffs cannol nmow
remember.

{2} As tn the agreement to indemmify pleaded in paragraph
2(ii) of the Statement of Cluix *+he Plaintiffis repest the
particulars given under (1) above.

We send you herewith by way of service a copy of the
amended Statement of Claim the receipt of which kindly ack-
nowledge.

Yours faithfully,

Enc.
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Exhibit B

- Agreement
27th February
1973

i . ’ /‘,. -
AT B35 e A e s 7 dzyoof
: / ,
a. 7 - / " 3 i -
- el A One 1 AL nundroed ond
f i
Z-r
2 ey P

seventby-threc )1‘1 LR ",r_,,".(; Gt gL REdr s
L i 2 =
(./’_. N L L il ”)\n LAY CIBING {70

Sho Psui doad, Thi%d Floor, A uen Unn Now Torriterd Ai iy the

Colony of llong Kong - = = /.4 T Al

(hereinafter c’ﬂ](.d "the,uc’t.’ler ") of the one nadt and
2/

I

Bl : y ;
‘ ),.",‘5 of To,33 Win.y Lol Dpregl Groona

LAY YIU LONG (/ J

Floor Victleria Jn. the '/.'T‘i"-‘-'t't"-"-”« == 2

s:\i(' Colony of llgng he

"thn Buyer”) i the ollil A,

s P /

WIIERFAS  the Seller is ]L}‘(-‘ Ket./ueud how/icr af » 5 HUOD
i =LA

shares in 1—,‘“9 unh,:r L‘11r1n()¥/;.lle(l 1-“.“ Garl RTINS T, TN

/

(hereinafter called

(hereinafter caHr\d ”"L’h\-f ompany") 1"‘/ ) WHEREAS  tho bellis:s

hath agreed ’co/ blL\M the:
7
Seller the oald shares upon the “tevh

-

Buyer hZ v agreed to buy from the
and condivions

\

bereinalter appear: 1\‘#. b

-~

/
NOW IT I TIUTUATTNY ;‘(;Rl-, D by and between the partioes

hercto a., fol 1ow§\ \

(= \
s The (3 -lle/r shall sell to the Puycr and the Buyer

/ 4
shall puy J..'.‘\oyhe Seller frie from all incumbvauyces
the snid shares in the} said' Company together with all

divideuds bonuus and \1_,59119 , 1f any, azccrucd or to accruw

thefeon whether .ac c,rucd hefore or after the signing of th

\

'\\-
2 The purcliuse price shall be § 0,300,000,00 calculiatel

Agrecnent.

—

at the rate of % 2.50 / per share of $ 1.00 each fully paid-

up whereol-i-deposit- Lf— Qoo e s hall- e i T

—~

Pugane Hollere

im DL

BP0 FrL g harea I- 290 it va
/

e and purel.ase #nall e corplated on on

Ehe MK Aordl, 1978 when the poleseo-of purcly

TR O ENLAN0, 80 will be padd by the Boyer to bhe
SRR
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. Exhibit B
2 Agreement
197%. 27th February
1973

ujf\ . ‘ ~ ;.
Dated the )/ day of o){ [

BAQ ON and OTHERS
and

LAU YIU LONG

AGREEMENT

YUNG, YU, YUEK & CO.,
SOLICITORS & NOTARIES,

HONG KOHNG.
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Exhibit B

Agreement Seller against the delivery by the feller of the Shares
%’;%February Scrip in respect of the said shargs hereby égreed to be

sold together with the forms of/Instrument of Transfer duly

stamped and signed in favour pf the Buyer.

4, Concurrently upon completion of the said sale and

purchase hereby agreed the Seller and the Buyer will procur

a resolution being passed by the Company which delegate fyll

binding on the Company a%@e Seller agrees to vot¢ at any

resolution in acc rdanc&e/ ith the directiou%‘-h £ it Buyer,
Se The Seller hex‘@/)y warrants that s ggod right and
full power to /sell@e said shares in Comp/any free from
any lien or ‘-ﬁcmrQﬁance's.

6. All gostg of and incidental, igning of this

S[MITNESS the hands oX\the pArties hereto the day

and ye irs¥ above written.

the Seller in the 20/

~
R
.-'"4 Solicitor,: x‘
&
‘}'\& . Hong Kong\.
by the Buyer in the

/
Bolicit
!
/ Hong /Kong.

LR <



hfice of 8¢,
A’v&qﬁ&bﬁ'é% e

- Exhibit B1
day of Fef. Agreement

27th F
}}?’ f/ One thousAdnd nine hundred and 1973 eOsRary

AN AGREEMENT made the 2

seventy—three B};J/I‘WEEN A0 ON (
7

(F335 ) and TAO Lav CHUNG .

Sha Tsui Rodd, Third Floor, Tgue

Colony of llung Kong = « = = = DGR B L I B
(hereinafter called "the Sell¢r ") of the one part and

LAU YIU LONG (7;~jv-‘)kﬁ/q)/f No. 3%‘;4.::\3 Lok Street Gyound

7,10 MEI ClUUN
/<) all of No.238

wan New Territories in the

Floor Victoria in the said/Colony ong Kong MerchAnt « « =

v
(hereinafter called "the//Buyer" tthe other part/

VHEREAS the Seller is the registeed holder of /3 520,000
shares in:the undertakl g called).'ﬁ‘g CHIP INVEYTHUNT CO, LTD,
(hereinafter called "th )Co nany') AND WHEREAS the Seller
hath agreed to sel and\tyhe Buyer hath agre¢gd to buy from the
Seller the said s areVpon the terms and L£onditions
hereinafter appgarin

NOW IT I35 MUTULLL REED by B}/betw en the parties

hereto as followl :-
ik The hall 11 @o the /Buyer and the Buyer

shall buy om the Selle ee froft all incumbrances
the said res in the sald Comp y together with all
dividendd bonus and 155\ es, if » accrued or to accrue

thereon /whether accrt\xfd’\&:e or after the signing of this

Agreem¢nt.
2. The purchase\@\ce all be ¥ 6,300,000,00 calculated
at the rate of § o“_'p r share of § 1,00 each fully paid-

8Badd-bo-paid-dy-5she

‘-).
»f“e eneJ o’m Apkil, 1974 When the Ralangg of purchase
0,00 Will be paid by the Buyer to the

0823
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Exhibit Bl
Agreement
27th February
1973

Sellexr agninst the delivery by the Seller of the Shares

Scrip in respect of the said shares hereby agresd to be

501d. together with tue forms of Instrument oi/Transfer duly

staiped and sipgned in favour of the Buyer., ot
; ‘< ‘}:...')
qaid)'qalo‘ and
i

IJUIChdu(’ hercby agreced the Seller and the du,ycr' will procm o

o Concurrentisy upon completion of the

o

a resolubion being passed by the Company whl(‘h /uelogatc }ull

%\ s

/A /
power and authorilty to manage tllcz/{rfalruJof Lhe Compary to
fhose acts and deeds will be

the Buycr as exeeubive dircctor
binding on the Company and the, Seller agrees to vote at any

resolution in accordance with the dir ;ions of/th(3 Buyer.

-4 The Seller hereby warrants tmt ‘he has/good rigirt and
full power to sell the said uhal‘bln the Chmpany free from
eny licn or 1ncumbranceu4 , |
6. ALl costs of and 11!//}1011La1 to the sisning of this

——e—— |
s

Lgreement and the stamp Qljy on this _A[;reement shall be borne
\J :
ond paid by - ; ] J '

AS \JT’i/:ﬁ th%}‘ andq of the parties hereto the day
v

and year f1r< ve ;W 1ttt,n.
BIGRED by the ,ocll(,r \<c
/

presence of 1= />

2
/ ) RO /(3_.:__, i-

Y e
Nig

’q."/q

~

SIGHED by the Buyer in/the - ) ~ ’» g —]

presence of :-

Soliditor,

-2~



2 Exhibit BI
. | 2 !
Dated the & day of . 1973. greemen

27th February
1973

BAO ON and OTUERS

and

LAU YIU LONG

AGREEMENT

YUNG, YU, YUEN & CO.,
SOLICITORS & NOTARIES,
HONG KONG.
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:/ o~
TS made the 7 /7 /% day of :Q"/\ ‘
Exhibit C
Agreement One thonsand dne lamadred and sevealy three
27th Febmary BETUBON the persons whose namas and addresses are sel outl 1n
1973
idre Pirst and Second Colinms of Lhe Firsl Schedule herclo

(hereinnfier collectively called "the \fc.-‘-n«}ors“) ol the Tirst

part  TOUSR WAN SHING ON ESTATE COMPANY LIMITED whose registered

ot fice is situate at 274 Sha Tsui Road Ground floor Tsuen %an

Yow Tervitories in

\

the Colony of Nong Kong
.(_.Iu;").'f-:i.nni‘u‘.r called "the Company") of the sccond pnart and FU

CHIP INVLSTHLYPT COMPANY LIMITED whose registered office idis

sbllunte at Wo.33 Wing Lok Street Victitoria in the satd Colony of

Jiong Lhong (hercinafter called "Fu Chip") of the third poart

TISIRICAS

(1)

cnlled “the Company®) is a private company incorporated in ilong

PTsuen Yan Shing On Estate Company Limited (hercinatter

Xonsg with limited Jiability under the Company Oavbinance (Cimptcr 32

of the Reviscd Edition 1950 of ithe Laws of long Kong) aul has an
issved share capital of S400,000,00 divided iuto 4,000 ordinary

shares of 100,00 each all of whiclh have been issuvcd and are {fully

paid as fully paid,

(2) Tire Vendors are the registercd holders of the numbers of

the ordinary

shares in

their respective namos

hercto aggregating the

the capital of the Company set out opposite

in the Third Columu of the First Schecdule

whole of the issu~d capital of the Company

{(hereinafter collectively called "the said shares").

NO¥ IT IS H¥wsBY AGR:LD AND DuCLARED as follows i-

1. Each of the Ve:dors shall scll and tu Chip shall purchase

3 -r‘.\
Chyer ,/Q\- "/‘.'-'
the "““’bml.{,;‘,j'“"'\g{.

|
/ schedule hereot {rec Crom all chnrges
%)

e Y ]

’f:s_'ng:{r\)dl.lt(rl‘ incumbrances arvd wilh all vights altaching

Ther pql}éh-{;s

¢ price pnyahle by o Chip jor ihe sadn zhores
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shall be $10,500,000,00 by the allotment of 41,200,000 ordinsry
shares of $1.00 ench in Iu Chip a public comnany, (Lhe yJurcunser)
the market value for It Chip's share for the purpose ol ithis
Agreement shinll be deemed as §2.5U for each of 51.00 shave.

3. The purchas@ shall be completed at the offices of

Messrs. Yung, Yu, Yuen ¢é Co. on or before the 31st day of March
1973 when Fu Chip will procure at their own costs ?nd uXpenses
and the allotment of M,ZO0,000 shoaras of Pu Chip to the Vencors
free from all liens or encumbrancas, on or before the 31st day

ol March 1973,

h, The Vevndors hiereby jointly and severally warrant to and
undertake with IMu Chip :-

(a) That no person has any right to call for ihe issue

) of any shares in the capital of the Compauy.

(b) That nonc of the said shares is subject to any chorgn
lien incumbrances or objection,

(¢) That the position of the Company as at the 31st day
of March 1973 (hereinufter called "the said Dnte") and
the earnings of the Company if any for the year ended
on the said Date are as discloscd in the balance shieet
and profit and loss account of the Company whici) will
be supplied to Fu Chip made up as at that date.

(d) That there has been mno material change in the position
or prospeccts of the Company since the said Date which
has not been disclosed to Fu Ciiip during the course
of ncgotiations,

(e) The Company or its subsiduary has not engaged in any
business other than the acquisition of the propevty
more spccifically set out in the Sccond $chedule
hereto,

(£) The Company has no mortynges charges liens or other

— 247 -
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Exhibit C
Agreement
27th February
1973

incumbrances secured over its property or assels other
those incurred in the ordinary course of busivers,

() A1} the rates, property tax, il any; ol tho' Cowpany
up to the sald bate will be paide.

(n) save as disclosed the Company has no ontstanding
debts liapilities contracts ox agrcements apavt from
aforesaid,

(i) There are novexisting service agreements or contvacts
between the Company and any directors or executives
o1 employces thereolf,

(§) there is no litigation or proceedings outstanding or
pending or threatened agaiust or relating to the
Compnny and there is no such action or any
govermnental invesbgations relating to the Comnany.

(k) Each of the Vendors .shall retsin in his own right
in Fu Chip 60% of Lhe sbares allotted to him under
this Agrcement and shall not sell or transfer the
“same on or bofore the end of April 197k,

(1) That tne Vendors shall refund to the Purchaser a1l
deposit or deposits reccived by the Vendowrs for tie
sale of flats in respect of the hereidnaiter premises
on completion,

{m) The Vendors shball complete the said Duilding and deliver
to i1he Purchascer the Occupation Permit im respect thereo
on or before the 30th day of June 1973 and all
construction fee and otlier expenscs shall be fully paid
and satisfied by the Vendors in respecti thereof,

5. The Vendors hereby jointly and severally agree to do
execute and perform such further acts dends and documents and
things as Fu Chip may require effectively to pass the ownership
of the said sbares in Fu Chip free from all charges liens and
other adverse interests,

6. The said Fu Chip hereby agrce and undertake with the
Vendors that IFFu Chip will at their own costs and cxpenses on or
before the 31st dany of March 1973 procure the allotment of
4,200,000 ordinary cocmmon shares of Fu Cnip in favour of the
Vendors or thoir respective nominees,

20 The said Fu Chip hereby furiher warrant and underiake with
the Vendors and their shrpreholders that Pu Chip will obscrve

and perform Lliie terms and conditions on the part of the Cawpouy
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to be performed and observed all contracis which have becn
discloscd to fu Chnip.
8. Pime shall in every respect be the eésence off this
Agreemrnt, | '
9. The legal cost® and expenses and thé stamp duty on
instrument of Transfer shall Lo ﬁurncvby the paritics equally.
10. ‘ All.warranties unéertakinﬁs and agvovﬁcnt miven herein
by any ol the”Vendors and Fu Chip shnll be bindiug upon the
Vendors and ﬁn Chip and upon their resﬁnctive successors legal
personal repnrescntatives estates and assigns and thebeuefit
of this Apgrcecement shall enure for the Vendor&' and their cxecutors
administrators aﬁd estuteé.

AS WITNESS the hands of the parties theday and yeoxr first

above written,

T PTRST SCHEOULS ABOVE R L&GRVED 10

A

Column 1 Column 2 . Columin 3
Names Addresses Share
of Vendors of Vendors Holdings
Bao On 238 Sha Tsui Road 1,000

3rd floor, Tsuen Wan
New Territories.,

v

v ! ;
Ho Mei Chun - dv - 2,000
Bao Lap Chung - do - 1,000
Total - 4,000

THE Si.COXND SCHREDUL™ ADBOVE RUFIIRTIED TO

The estate right title interest and benefil of and in All
That piecce or parcel of ground situste Lying and being at Tsuen
Won and registered in the Distyict OCfice Tsuen YWan as  TLUDN DAY
TONN LOT NOL185 7Topether with the messurees erections and bLuilaing

thareon bein¢g 71 =to¥yyed compeoite Building Subject to all
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USTu ks AGNERMENT mado “the e ;f] Auy or ‘;33,(,, :

One thousand pine hundred and eeventy theoo

BETREER  Lhe parsous whore mmes and addresscs arve set out in

thnvFirnt and Second Columms ol the First Schedule hereto
(hereinaftor collectlivoly called "the Vendors") eof tho first

part THUEN WAN SHIKG ON ESTATE COMPANY LiMITED whoso rouistered-
office in nituate at 274 Sha Tsui Road Grownd fleor Tsuen Nn;y
Kew Territoxries in the Colony of jlong Kong = © = = @« @ ©« ® = =
(hereinnsfter cadled "the Company®) of the socond part.nud FU
CHIP ANVLSTHENT COLPANY LAMITED whose registored office is
uituﬁto nt No,33 Hjhd-Lok Strecot Victoria in the said Colony of
Nong Kong (hexeinalCtor» called "Fu Chip") of the thixd purt

VIDSREAS §- ' f“"‘“”“""“ L

(1) Teuon Wan Shing On Estato Compuny Limitod (bereinafter
cnlled "ibo qupany”) is a private company incorporated in flong
Xong with limited liability under tho Company Ordinance (Chupter 32
of the Revised Edition 1950 of the Laws of Hong Rong) and has an
issued share capital of $100,000,00 divided into l,900 urdinary

shares of $100.00 each all of which have been issued and nre fully

V
]

.Pald as fully paid,

(2) The Vendors are the rogistered holders of the numbers of
the ordinary shares in the capital of the Company set out opposite

their respoctive names in the Third Column of the First Schedule

‘hereto aggregating the whole of the issuved cajiital of tho Company

(vereinaftexr collectiively called "the said shares"),

NOW IT 1S HEREBY AGREED AND DECLARED as follows g-

1. Each of the Vendors shall sell and Fa Chip shall purchaso
the numbor of the seid shares oppdsite its or his mamo in the
Third Column of the First Schodh;ﬁ;hcreof free from all chelges

or liens oxr any other incumbrancés and with all rights attaching

hereto,

2, Yo purchuse price payuble by Fu Chip Sor tho said ghares
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ciwveen the piriics hiernto

menta for sSale and yurchase s entoved into lmhmu% the
Acors cmatths s

Lkt and the vorious purehnsarise

sicnn by the Yewdors (wnn havimg § /§¢/’ d’

feen provionaly ddentd ficd by

g
z £
%

a5
J 7

TEELN

(]
) dn f.hc§

presenca o7 1=

Sadicitor,

lk.m.--; Konge
PH e B0 L
J G f
fov and.on bohalf of the Company .5‘-

.
in the prescnce of ge

Solicitor, i
Hong hong.

HIGNED by

R - ! v G

for and on boialf of Fu Chip );— wL?}—] k

Investment Company Limitod in
the presence of l- //
/

/ &ml:lcl}ur.

Uated the 2

v orpa withdn slentionnd dato

Tor eornletion of the sale ord

nure:

herein be extenaed to
aorit, 1973, Sove as -
sve nwiified all the torms
e fitdons conteirved in
in wrltton igreement BAO OX
*e xain in Tull force ond ’

2TleocT.

B2l the )\‘/“ /{-uu'-.1973_

Qs 1._. c.

AN
day of FC 7.

] S
i

ARV

i /

and OTHRS

and
03 il within /]/;) 0\/
ot ccrties da ars d
mezaenca nf 1 - ' i
( Fu CH1P IRVILTHANT

Solicitor, lHoug Xon+.

SOCLLLOWS 4e 2

AGRES

REREAXRERT A RENNSRBERRLI PR AR T ARG N A ARY
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ghall be 210, 500,000,00 by “the allobment of N , 200,000 ordinary

- A TR e

shares ol §£1,00 vach in Fu Chip a pubtic company, (fhe Purchosey)
the market valune oy I'u Chipts sbarve foy the purposce of this
Agreement shall‘bc deemad ns.$?.50.for cach of $1.00 sharo.

3. The purchase shall be completoed at the offices of

Moessrs., Yﬁuﬁ, Yu, Yuen & Co, on or before the 3lst day of March
1973 when Fu Chip will procure at their own coats and expenses
free from all liens or encumbrances, on or bofore the 3lst day
of March 1973,

L, Tho Vendors hereby joinlly and soverally warrant to and
undertake with IFu Chip :~

(a) That no pewrson has any xight to call for tho issue
of eny shares in the capital of the Company.

(1) That nonc of the said sbhares 1s subject to any charge
lien incumbrances or objection,

(¢} That the position of thie Company as at the 31lst day
of March 1973 (horeinafter called "the said Date") and
th;\z;;;I;;;Aof tho Company 1if any for the year ended
on the said Date are as discloscd in the balance shevt
and profit and loss account of the Company which will
be supplied to Fu Chip mado up as at that date,

e s

(d} That there has been no material change in the position
or progspects of the Company since the said Date which
has not been disclosed to Fu Chip during the course
of ncgotiations,

(e) The Company or its subSiduary has noti engaged in any
business other thah the acquisition of the property
more specifically set out in the Sccond Schedule
hereto,

(f) The Company has no morteages charges liens or other
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clused the Company has no outstanding,

dncumbienees seeoved ovor Gin etn athe

Litore Incureed ju The on

(1) 421 the vules, property

up te the said Mate will be pr

(1) save no oo

debbs linbhilities conteacla oy agrecwents apart frow

aforesnid,

no exinbing serv aproements or conlracts

(i) Weeré are

‘or exed

between Lue Company and any directo

oy employt theyeof,

(|) Peero ds no 1i ation oy procecdin outs Linuwiing or

pending or Lo ared npadnsg Wiangtto the
Company and Lheye 8 no such aclion ox-pny
covermertal investigations relaking te Lhe Company.

(k) ¥aeh of the Vendors shall yelain in his own right
In Fu Chilp 6055 of Lhe shavus allotied to hiw under
this Agrecment and shall nul sell or Lransfer iha
aome on or before the pnd of April 197h,

That Ehe Vendors shall redfumml to the Purchaser all

(2

Aeposit ur deposits recetved by the Vemdoers fopr e
sulo of flals In respecl of Lhe hereinafter pemisos

on conpletion,

sndo Budlding nnd deld

(m) The Vendors shall complete 1

ik oin rezpeet theys

to the Puvehaser the Occupntion Per

on or befovo the 30th day of June 1973 and al
construction fee nnd othor oxpennes shall be fnlly poidd

and tisficd by the Vondors in respect theveefl,

5. | The Vendors beroby jointly and severally agree to do

exccule and perform such Turther ncts deeds and documents and

‘Lhings as Fu Chip may require effcets

cely Lo pass the ownership

of tho =aid aros in Fu Chip frec fram all choarges:lic and
olher adverse interests.
6. The zaid Fu Chip horeby apree and undertiakn with Lhe

Vendeors that Pua Chip will atl their own ¢nsts aund cxpenses on or
befora thae J1lst day of March 1973 procure the allotment of
4,200,000 ordinary common sharcs of Fu Chip in favour of tho
Vendors or their resnective nominecs,

= The =

Lha Viendoys and thelr shorceholrders that Pu Chin will ab

id Fu Chip hoxeby furthor vareant and undervake witih

and perform the teryms and cenditions ou the posi of Lis

Eo b perd s ot ebreryved ol condese bao el have been

Fpe

dineloged Lo fu U
i, Tiwe shindl o dn every respeelt be vhe essosee of Lhis

Arroewent,

228 s Iepal corls ond expenses and Lthe stanp duby on

josirunenc of Inensier sholl be bhazno Ly the parties connlly,

. F)
e, 212 rrantice undertalings il agrecment given hevedin

by may of e Vendors and Fa Chrip shidl be bimling upon the

Veudsgs and Fu Chip and wpon thelr respectlive suceessors Lepal
.

personsl yepresentelives estnleggand assipgns and thebenefit

of this Agreemmt ::]l'.:nll anure £ov the Vendors! and their cxevutor:

adwind siratora aud os

the hands of Lhe parlies thoday and yeny first

above wriltton,

TIED WIRST SCHUDULE ABOV;E

Column ). Columm 2 Coluum 3 ‘
Namcs Addr Slira I
of Vendors ol Voudors Noldings _I
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Jino Un ‘®38 Gha Psui Road 1,000
3rd £loor, Tsven Van
New Teprritorics,
Mo Mei Chun - do - 2,000
Ruao Lap Chamge - do - 1,000

Total :- 4, coo

CTHE_SECOND SCHUDULKE ABOVE RUEFRRIED TO

The estate right titleo juterest and benefil of and in All
That picce or parcel of ground sifuate lying and being ot Tsuen
Van and. registered in the Distriet Office Tsuen Wan as  THULN Wax
TONN LOT NO,285 Together with the mosszusges erections owml building
thaveon being 21 storeyed compe odite huilding: Sobject to «ll

i fv dale and Peechnoe ne cntered dnbo beivecsn Lhe

Careans ond The various povebisars,
SAtmEm k| e Moooplmae: (vho hoving

Deayr previonsly denidided by

P ctanwe Gito

Solicitor,

Hoxer Leng.

il
For and on Lehal £ of Lthe Company /,4" /'/

in Lho presence of i1-

Solicid Loy,
Honygr Lhong.

SIGRED Dby

for and on behs1f of IFu Chip

Inves tment Company Limited in i

the presence of -

’

Solieitos,

Long kong,
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Dated the d+y of 1973, Exhibit C-1
' Agreement
27th February
1973

BAO ON and OTIERS
and

FU CHLP INVESTMENT
COMPANY LIMITED

BRI KRR ARRRR KK REERARKRRRERHRL L XN
y 5 ‘
AGREEMENT

*_-)‘.‘*-K-**** EE R ERE RS S PRSP EE S RS E LR LRSS AT

YUNG, YU, YUEN & CO.,
SOLICATORS & NOTARIES,

IIONG KONG,-
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P ety 2 [ A .
CPRIS AR HDNT made the 2 7 day of /-Zu,/~-

One thousaitd nine bundred awd scevently threo
RETWETN  the persons whose names id addresses are sct oul in
the Vivrset and Second Columns of the First Schedule huireto
(bereivaléer collectively called "the Vendors") of the first
parl THSUSN WARN SUINGe ON ESTATE COMPANY LIANLITA whoso registered
offite is situate at 274 3ha Tsui Road Ground floor Tsuen Wan

New Ter»itories in the Colony of Hong Wong - - oy -

(tercinafter called "the Company") of the second part and U

e

CHIP TRVUSTMENT COMPANY LIMITED whose megistored .office is
situnte at No.33 Wing Lok Streot Victoria in the saild Coleny of
Hong Xong (hereinafter called “"Fu Chip") oi* the third part

WHEBRIEAS &=

| (1) Tzuen Wan Shing On Estate Company Limited (bereinaftewr

.
called "the Company“) is a private compauny incorporated in Hong

e
™3

Kong wilh limited Jliability under the COmpnny Ordinance (Chapter
of Llhe UMevised Fdition 1950 of the Laws of lJlong 1\’.(\11({) and has an
isgued share capital of shO0,000.00 divided into U,OOO ordinary
shares of $100,00 each all of which have been issued and are fTully
paid as fully padid,

(2) The Ven;ors are the regisicered holders of the pumbers of
the ordinary sharcs in the capital of the Company set out opposite
‘their respeclive nomes in the Third Column ol the First Schedule
hereto aguregating the whole of the issued cagital of the Compsny
(hereinafter collectively called "lihe said shares"),

NOW I'T IS HNBREIY AGREED AND DECLARED as fellows :-

1. Jach of (he Vendors shali_scll and Fu Chip shall purchase
the number of the swsid shares oppocite its or his name in the
Third Column of lihe First Scheduvle hereof free from all charges

or J_i.ons or any olhexr in‘(:umbran(:es and with all rights attaching
hereto,

2 " The purchase wrice payable by Pu Chdip fouv the said shares

ay
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L e 510,500,0830,00 by the allotment of 4,200,000 ordinary

B it

chires of 1,00 esmch in Fu Chip a public cowpany, (the Purchascr)
thie morket value fowx FnAChip's sharc for the purpose of this
Agrecment shall ba decmed as $2.50 for cach of %1.00 shnxrc.

B The purchase shall be completed at the offices of

Messrs. Yund, Yu, Yuen & Co, on, or before the 31st day of darch
1972 when Fu Chip will procure at their own costs and expenses
and the allotment of 4,200,000 shares of ¥u Chip to tho Vendors
free from all liens or encumbrances, on or before the 3lst day
of March 1973,

]

. The Vendors hereby jéintly and severally wvarrant to and

undcr’ta]& with Fu Chip 2=

(a) Tbat no person has any right to call for the issue
of amy shares in the caplial of the Company.

(b) hat none of the said sharcs is subject to any charge
lien incumbrances 6r'objoction.

(c) That ihe position of the Company as at the 3lst day
of March 1973 (heroiﬁafter called "the said Dnte") and
the eaxnings of the Company if any for the ycar endod
on the said Date are as disclosed in the balance shect
and profit and loss account of the Company which will
be supplied to Fu Clhip made up as at that date.,

(a} That tbere has been no material change in the position
or prospacts of the Company since the said Date which
has not been disclosed to Fu Chip during the course
of negotiations.

(e) The Company or its subsiduary has not engaged in any
busivess other than the acquisition of the property
more spccifically seot out in the Sccond Schedule
hereto,

(£) The Cowpany has no.mertgoges charpges licns or other
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incumbrances secnred over dts propecty or assets olher
those dipcurved in the ordinary conrse of businens,

(Q) All the rates, propevty tax, if any, of the Coempany
up to the said Date will be paid,

(h) Save as disclosed the Company has no outstanding
debls liabilities controcts or agrcements apart from
aforesaid,

(i) There are no existing scarvice agreements or contracts
botween tlhe Company and any directors or exocufives
or cemployces thoreof,

() These is no litigation or proceedings outstanding or
pending or Lhiveatened agaiunst or relating Ho the
Company and there is no asuch action or-any
governmental investigations relating to lhe Compauy,

(k) Xach of the Vendors shall rotain in his own right
in Fu Chip 60% of the shares smllotted to him under
this A(-;re—r-(-?mgr’i_{ and shall not sell ox transfer tho
same on or before the ound °f_AVri;ml97“f

(1) That the Vendors shall refund to the Purchaser all
deposit or deposits reccived by the YEpQOrs forihe .
sale of flats in respect of tho her;;nafég; premiscs
on completion,

(m) The Vendowrs shall completo the said Building and delives:
to the Purchascr the Occupation Pormit in rospect thercoe’
on oyx before the 30th day of June 1973 and_g%l

_construction feo and other oxpenses shall be_ fully_ paid
_and satisfied by tho Vendors in respect thorecof,
5.e The. Vendors herchy jointly and severally agree to do
executo and perform ‘such further acts deeds and documents and
things as Fu Chip may require effectively to pass the ownership
of the snid shares in Fu Chip free from all chargéSLIiens and
other adverse interests,
6. The said PPu Chip hereby agrcece and undertake with the
Veundors that Fu Chip will at their own costs and expenses on or
before the 31lst day of March 1973 procure the allotment of
4,200,000 ordinary common shares of Fu Chip in favour of the
Vendors or their respective nominees.
Ts The saild Fu Chip heroby further warrant and undertake with
tho Vondors and their shareholders that Fu Chip will observe

and perform the terms and conditions on the part of the Company
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Lo Lo porfor. cil mll conbrae

selosed "to Fu Chip,

11 4n ov

v respect he the essence’ of (his

reoment,

9. he lepal costs nnd oxpenses and Che stamp diuty on

Jnstromenl of Pransfer sholl Le horne by the parties equally.

10, ALL warenn liGa guderdakings and aprecaent given hercin

by any of the Vepdoxs ainl Fu Clhip sball) be hinding upen the

Yendors oud I Ciip and vpon their respeclive succosnors legal

repyroscitatives estates mul a

oo and thebonefil
ol this Agrecuenl shoall enure fox the Vendors'! and their excentboss
eduiniciratora and estatos,

A5 WITERSSH tho baods of the particsa thaday and year first

abovo written,

il TREP_SCHEDULE ABOVE R
Godumn 1 D 2 Column 1)
Nnmos Addrenses Shara
of Yandors of Vendors Holdings
oo @ 238 Sha Teui Road 1,000 ey
- 3»d fleor, Tsuoen Wan .
Now Terxitories. i
Bo Mui Chun 47 - do - 2,000 2/
’F:-o Lap Chunga; - do - 2 1,000 seziETY
Total t-- 4, 000

PR _SECORD SCHRDULE AROVE REFERIED 10
Tho estato right titlo interest and benefit of and in ALl
That pirco or parcel of ground sifluate lying and being at Teusn

Wan and regislered dn Lhe Distrlet Office Tsuen Won as T3

HOWAR
TOUN L.OT RO.185 Together with the mossusprs ercctiony and Lullding:

thoreen being

23 atoreyed campoeblie Duilciug Subject o ald

ra=mnbbe Feot

P cond P!

At enbered nto e

an bl

[ v oamd Lhe v

W pvehasera,
Dirtra by Ak Yendors (who haviang V.
/
Yoo proviansly ldentl ried by
{ ¥
) in the} J 4

presenes of .

,Y) J\

Solicitar,
Nong Kong,.

STGHED by

7
[
for oml on Lelwlf of the Com /{
. pany gj

in the plozence of ;-

Soldciter,
Hong Kong,

SIGHED by

3 Lol X et % &

_ KL 11 L AR ? T
for and en bohialf of Fu Chip '.'L.! i I'iVE‘:MENf COMIAIIY LIMITD
1nves I.x:mnt Company )imitod in 0) ~ ?jl

= \,\,\,\,wva

thae prosence of i~

Solicitor,

Hong Xoug.
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€5 u
dair dai /z( -

BAO OW and oINS
and

FUCCHLP LRVESTHEN

i

COMPANY LI TED

B KRR EKR NN E REHRNKR Y B R TR XA XN R XYY NNy
AGREEMENT

PREEE T L LR F RS R T R T R

Witet ) TU, rinthd 0ok,
SCLICITORS & NOTARLLS,

HORG KOG,
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Exhibit C3
letter to

Far East
Exchange
Limited from
Marfan &
Associates
27th February
1973

?27th Fcbruary, 1973

The Chairman
The L.isting Sub-Committee
Far East Exchange L.imited
HONG KONG

Dear Eir,

Re: Fu Chip Investment Company, L.imited

We are instructed by the Board of the above
Company to forward herewith a certified copy of the minutes
of the Directors Meeting held at 5:00 p. m, on Monday, 26th
February, 1973 containing particulars of the proposed new
issue of :7, 810, 000 shares of the Company and apply that

quotation of the captioned new issue be approved,

Yours faithfully,
Sor MARFAN & ASSOUINIES. S -orotaries

Directer
® 50 8 08 002 000000808t ae el e

Marfan & Asdociates
Secretaries

\J Conad a oA Mg 1 nttan A A/ﬁ/(.'c,-:(_ f("v //@é‘sw{_/ -'w’l-: K/M £~
-v'

7" “'5{“‘/ /.’-f‘\.-/\.w '/—:;:; -’/‘MJK.&?\—)«. f{ . /‘/t /’ MNPt f

é PARY S TR ,;{c ¢w}6mﬂw,41;~k' /’)l“/./,"..'. A M(‘_.&f(' [

o~
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Exhibit F

Letter to Far

East Exchange

Limited from MARFAN & ASSOCIATES
Marfan &

Associates

7th March 1973

<
=
re

=
et

March %7, 1973

The Chalrman
The Listing Sub-Committee
Far East Exchange L.imited
HONG KONG

Dear Sir,

forward herewith the followlng ¢
wlith thelr applicatlon for per r
7,810, 000 new shares proposed o bé

ry 20, 1973 of Tsuen Wan
On Estate Company L.imited.

Pleasg note that according to Clause 4(f), (1)
& (m) of the agreement with the sharcholders of Tsuen
Wan Shing On Estate Company L.Imited { & copy of which
has already been submitted) the vendors warrant and
undertake to discharge the bullding loan and to refund the
recelpts In advance from purchasers of flats and to pay
the balance of construction cost.

Lookling forward to hearlng from you soon.

Yours falthfully,
tor MAR)‘A\N &: AS\ NP ILS

mmﬁfd-
=

lreclm
Secratapies

cwC:IMP

Enclu

ccs Fu Chip Investment
Company, L.lmited
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No. 135 1977,
an the Privy Connril
ON APPEAL
FROM THE COURT OF APPEAL OF HONG KONG
BETWEEN
PAO ON .. .. .. .. . v vv e e e Ist  Appellant
HO MEI-CHUN co o o, o BN R 2nd Appellant
PAO LAPCHUNG .. .. .. .. v vv v vu .. 3rd Appellant
AND
LAU YIULONG 2o ool ol obl R T IS, BT Ist  Respondent
BENJAMIN LAU KAM CHING AT s G 0 5 2nd Respondent

RECORD OF PROCEEDINGS

HASTINGS & CO.,
Solicitors for the Appellants
YUNG, YU, YUEN & CO.
Solicitors for the Respondents






