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Arrecd 1z nannlntion of P 8 g %9 of H-\Lgewv‘ é

Cxrreed és?

LIGTEXUTE T0 gTatiIlad of Cl. 1l

IK THZ YZ'5t one thousand nine hundred ard severnty-Ciur, on londay

the fourteenth doy of Januory at eleven o'elock in “he forer

rirencon, in thc
office of the undersigned notary.

4nd before lir. Bertrand laigrot, notary public of Fort Zouiz, Isl:.
cf Nauritius, unders signed,
APPEARED

ir. Elias Ibrzhim Ccowar, of age, oroprietor, resicins
ng:nnson Street.

2% Crrepivz,

Vho stated 2s follows:

Folloving service of rrocezs by lir, S. Becherry, Ucher £ tle
Surreme Court of this Island, daied tuenty-first December ore {41-:gund
Lire nunéred and seventy-ihree, rezistered in Rez: A 385 Y0.2:85£, and
vhich rczmains arrexed to these presenis after mentian of zrnezaiisn ty

the urdercigred notary, at the rocuest of My, CHOSUE 1L o 0T

eleci.d legel domicile in ithe office of ix. 0.i.. Attzsal-~

2 rovin-
TouoTiey -
at-lsw, situzte zi Yo,4, Sir Virgile Lz Sireet, “or. lo.i-. -9 TopLer

on the aforeszid day and al the aforesaid hour znd plzece in <o :7Tice

of the undersigned notery for ihe surnose of:-~

lo) sizring an authentic de:d witnessing the szle L I

-
iaS Du -y e e

500RANTUN JHOB20 abovenaned to i, Elias Ibtrzhia Coowar ol tws pertions

of lani, the first of an extent of sixty-four and three-fouri-s pa-casc
situate 2t Curenipe, lees Street, and the second of the cxier- of forty-
tvo perches a2lso situate at Curepipe, morefully described as zer <itls

deeds transcribed in Vol. 940 Ko.2 and in Vo1, 9/0 No.1l, feor arn in consi-

deration of a price of eishty-five thousani rupees and

20) paying all sums remaining due on the szid szle trice.

In consequence the said i’r, Elias Ibrzhin Coowar recuires ths under-
signed notary to acknowledze and record nis aopearance and pranoutce
default against the said kr. Chooremun Jhoboo in case the latier should

fail to apnear.

And alter the rcadinz theresf the appearer sigme

notary, (sd) I, Coomur & B, “aimrot.

And <ier s '..s/



And vherees it ves fody-five minules past rnoon 2nd the s0id 1,
CHOSIL-. AL JHOE30 had not annceared ant had not causcd hirsell Lo te rerre-
mented, tne undersimed nntary pronounced default e-cinst hin and acknow-
ledned and recorded ihe staicmenils and anoearance of the said Fr, ELIAS
IRRAHIN CODUAR,

In witness of all the foregring the oreseni memsrandun was dravn u»

And after the rcadingz thereof, the appearer signed along vwiih the

notary,

(sd) E.I, Coowar and Bertrand laigrot
Reg: 'A.386 No,1220




Arrecd trrnslation of Juses 15 ~ 20 of the Record of Trocecdin =

DOCUIZNT "A" TRODUCID IN COURT on 16th November,
1976 by Plaintiff

THE UNDERSIGHD : Mr, CHOORAMGN JHOBOO, of age, employed at the life
Igsurance Corvoratinn of Indin Comnany, residing in the district of FPlzincs

Viilhems, place called Beau Bzscin, ON THE OHI HAID, end Mr, ELIAS IE:AHIL
CODVAR, of age, provrietor residing at Curcpipe, Higginson Sirecet, ON TH:
OTHZR HAND, HAVE STATED, AGYZ-D AND COVINANTED (CONViU) AS FOLLO.S:-
Mr, Chooramun Jhoboo abovenim-d is preparcd to sell under the conditions
hereinafter statcd to Mr. Elius Ibrahim Coovar urdersigned, on the other
P hand, who accepts and binds himself to purchase lo) A portion of land
) situate in the digtrict of Plaines Wilhems place called Curepipe, Lees

Gtreet, of the extent of sixty four and three-fourths perches and bounded

Tl
\-\'4'\
2y

i
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according to a memorandum of survey with figurative plan annexed thereto
4~ drewn up by Mr. A.A. Tyack, sworn land surveyor, on the sixth day of Larch
: one thousand nine hundred anéd fifty three regisicred in Reg: L.S. 19
No.1362 as follovws:- on one pide by the lznd of Mrs. W. Griffiths on a
_/ line broken in two parts measuring respectively ninety féur and a half
feet, and eight eight feet, on the second side by the land of Mr. Serge
Henry on one hundred and fifty two feet between two boundary stones G.A.,
on the third side by a privat exit rozd on one hundred and sixty two ani

one fourth feet, and on the fourth side, partly by the surplus of the
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land of the vendor and partly by an it eighteen feet wide on one hundred
and forty seven feet three inches. And 20) A portion of land of the
extent of forty two squzre fect situate in the district of Plaines Wilhexs
place called Curepipe and bounded according io a mcmorandum of rcurvey
with figurative plan annexed lhereto drawn u- by Ir. Léon L. Michel Siou,
sworn land scurveyor, on the [ifth day of larch one thousand nine hundred
and fifty threce registered in Reg. L.S. 19 N0.1922 as follows: on one
side by Beaugeard road now Lees Street on one hundred and forty feet,

on the second side by the surplus of the land of lirs. Willy Griffiths

on one hurdred and sixteen fcet six inches, by a boundary stone marked
G.H., to be found at two fcet eight inches from the edge of Lees Street,
on the third side by the portion which ilrs. Lichel Pougnet intends to
i’urcha.se on one hundred and fortiy seven feet three inches and on the
fourth side by a privatc road on one hundred and twenty feet. Together
with a building consisting of eight rooms made of wood covered with
shingles and a lean to covercd with corrugated iron sheets with a glazed
verandzh in fronl covered with corruzated iron sheets existing on the
land herciratove deccribed under title lo, as well as the installations
for water from Mare aux Vaccus and for electric light appertaining

thereto and generally all ihat oy denend therefrom or form rart thercof

vithaut any/
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without &ny exceniinn or reservation whatsoever and vithoul “iriner
deseription, the” wurrhaser declaring thet he ic well acouzin-- 2 vi-h th:
subjccet mziler of his purchase an3 thai he ic sziisfied trercviih, The
undersigned of the other hand shall hzve the enjoymeni (Jouis:=nce) of
the said property rcckoning from the ¢ay of the signature of the
authentic deed regulerisinz these prescnis, but as such rele is tiing
mzde under the condition prccedent (condition sucpensive) of the rzyment
in full of the frice hereinufter stipulated within the delay rerelnafter
stipulated within the delay hereinafter fixed, the transfcr ol the
property is subordinate to the payment in full of the said price within
the said delay and to the drawing up of the authentic deed as hercinafte=
stipulated : OVHZHSHIP :

The appearer on the one hand is ovmer of the propert; hereinzdove

described and presently sold pursuant to title deed transcribsd in Vol,
940 No.2 and Vol,940 YNo,l respectively.

FRICE. The sale in question chall be made for and in consideration
of the principal price of eighty five thousand rupees out of zhich the

undersign2d on the one hand declares and acknowledges having rreseatly
received and cashed from the undersigned on the other hari the su- of

twenty thousand rupees, WIEREQT ACQUITIANCE,

As regards the balence of the s2id sale price amouniing <o {he sum
of sixty five thousand rupecs, the undersigned on the othker hind urder-
takes and binds himsclf to pay same to the undersigned on the one rend,
vho accepts, or to his as:zigns or proxies in one single instiz’=zeni on
the fifteenth day of October one thousand nine hundred ard sevent;y three
at the place of residence of the said vendor, being the doanicile electec
to that effect, and this without interest, it being well zgreci tetween
the parties that the balance of the said sale price shall be payatle on
rroof of the regularity of the title of lir. Chooramun Jhoboo znd c¢a his
establishing that the said property is not leased, is noi unéer seizure
of any kind and is free from all floating or fixed charges ari irscrip-
tions generally whatsoever or on the erasure of all inscriptions with
which it may be burdened.

COIDITIORS

lo) No part of the price shall be paid by means of subrogzticn to any
third party whomsoever.

20) Unless he has been comnletely acouitted himself of his pu:chiéé
price in czpital, thc undersismed of the other hand shall no: be
entitled to sell the enid »ronerty or assisn his right of nurchasz to
wvhomsoever without ihe exnrent wrillen consent of the urcersisned

of the one hend snd in ihol cuse tke new nurchceer shall te subjecled

to &1l the conditions enuncizted in thece wresen‘s.

In cuisc/



30) In cise of non-fulfilient or violation by the undersimed of the othe=
hznd of amyone of the conditions hereinzbove enuncizted as well as in co- s
of non-payment of the aforesaid balance of price on the due date fixed
hercabove these present chall be considered null and void as of rigat,
end this by mere defauli of payment of the s2id balance of price or
because of the non-fulfilrent or violation of any one of the said condi-
tions, and if the undersigned of the one hand so deems fit eight days
after a simple notice"mise en demeure" served on thé undercipgned of the
other hand at the laticr's costs and which notice "mise en demeure" shall
have remained withovt effcct. In that case the undersigned of the other
hand must hand over irmmeciatcly the said vroperty to the undersigned of
" the one hand, who, if there is any difficulty on the part of the under-
signed of the other hand, ghall take back vossession by means of a writ
Habere Facies Posseésioncm issued at the costs of the undecrsigned of the
other hand by one of the Judées of the Supreme Court of this Island in
Chambers, All sums paid by ‘hc undersigned of the otihcr hand to the
undersigned of the one hand zhzll remzin accuired by the said undcrsigﬁed

of the one hand 2s indemnii withoul his being recuired to refund eny sus

whatsoever vhich may h.ve bLeen incurred by the undersigned of the other
hard on the said prozerty.

40) “hen the undersigned of the other hand shzll have paid in full the
said balance of price in ceopital, an authentic deed shall be drarm up
by Mr. Bertrand laigrot, notary public chosen by common consent by the
parties who declare their intention to subordinate the perfection of
the deed and iransfer of 0..5LEHSHIP (perfection du contrat et la trans-
mission de propriété) to the payment in full of the purchase price and
to the drawing up of the said deed of szle (2 12 passation du dit conirat
de vente). And in czasc of refusal by the undersigred of the one hand to
sign the said deed of sale, the said undersigned of the one hand shall
have to refund to the undersisnecd of the other hand all sums paid by
this laiter and he shall hove %o nay a sum of twenty thousand rupees

as damages. The balance o7 the said sale price shall be indivisible
between thic heirs or assizns or other renresentatives of the purchaser
2s is authorised by article 1221 of the Civil Code,

The undersigned declarc thet they are well acquainied with the law

on registration (Ordinance :0.2¢ of 1852) znd 1 =i the nrice hereinctove

fixed renresents the actual 2nd true valuc: of the proverly o»rescntly

solq and thet they arc well 2cnuainted with ezch other and certify s
to the identit;r >f each oiher, '

The undersigued of tiec ont hand declures that he is not 2nd hos

never been civilly carried, ihzt he is not a guardian and that the
property precently sold is leazcd {o kxr. B, Ramchul for = veriod of

five consecutive years wiih option of renewal for five yeers and a
monthly rent of one hwidred wud fifty rupecs, and vhich leage is due
to expire on 1he thirticlh doy of 2ril one 1heusand wine hundred and
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vnly four, is noi under seizure of any kind and is not Lurdoned with
any inceriptlion und that 211 tazes and other rotes incurbent on the ooil

nrorerty have been 51id un to the thirtieth day of June one {asusand ninc
hundred and seventy four.

. FPor the execution of these vresents the parties elect domicile in
their resnective plzces of rccidence,

Done and mzde in trinliczie and in good faith &t Port louis, Icland
of llauritius, this tventy ninth dcy of August one thousznd nine hundred
and scventy three,

Approved (sd) E.I. Coowar

Approved {sd) C. Jhoboo
Reg. C.269 10,5760, Transcribed in Vol.122 Ko.50.




Arreed trenslation of et 20 & 27 of 1w Heeoyd »f “~herelin e

p. 26 line 8 The undersigned : Mr. Chooramun Jhoboo .......... of ihe =ne kh-nd; =-3
Yr, Elias Ibrahim Coovar ,.....ce00.00 Of the other hand; ZAV. ZW41ZD,
AGRESD and COVLENANT:D as follows:- Mr, Chooramun Jhoboo abovenized I3 pre-
rared to sell under the conditions hereinafier stated to lir. Zlias Ztrahi-

Coowar, the undersigned of the other hand, who accepis ané dinds hizself
to purchase,

10 G5 0 0000000000000 0e0000PRE0estesicnaneredEcesstissndsntossonnssecse

There follows the description of certain immovable preperties sabject
matter of the agreenent "and generally all that mzy depend zherefro: or
form part thereof without any exception or reservation whaizoever ari
without further description, the purchaser declaring that re is wel:

acquzainied with the subject matter of his purchase and that he is sztis-
fied therewith", The deed then.proceeds.

The undersigned of the other hand shall have enjoymeni (jozissznce)
of the said provperty reckoning from the day of the signzturc of ihe
authéntic deed regularising these nrccen’s, but as such sals is beirg
made under the condition vprecedent ("condition suscnsive") of ihe
rayneni in full of the price hercinafier stinulated within <he delay
hercinafter fixed, tihe transfer of thc property is subordir:-ie <o ite
payment in full of the sezid price within the said delay anc to ine

drawing up of the authenlic decd as hereinafter stipulated ...

FRICE. The sale in question shall be mede for and in considerziion
of the principal price of eighty five thousand rupees out of vhich he

undersigned of the one hand declares and acknowledges havirg presently
received and cashed from the undersigned of the other hand the sum of
twenty thousand rupees.

The deed next makes provision for the payment of the tzlance of
the sale price on October, 15, 1973, and sets forth certair conditisns

which are imposed on the purchzser and then goes on:~

40) Vhen the undersigned of the other hand shall have paié in full
the said balance of price in capital, on authentic deed shall te drzwn
up by ¥r. Bertrand }aigrot, notary public chosen by common consent :y
the parties vho declare their intention to subordinate thc perfection
of the deed 2nd transfer of ovmershin to the Séyment in full of the
purchase price and the draving u» of {he said deed of sale. Ari ir-
case of refusal by the undcrsigned of the sne h-nd io sign ihe said
deed of sale, the s-~id undersigcd of the one hrnd shzll k-ve <5 relund
to the undersigned of the other Iznd all sums naid by this lat-cr e

he shell have to pay a sum of iwenty thousand rupees os disages.

Poze 29/
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Arreed tronslation of a5 2y - 3) of ihe Record of . :ocecdinies

P.29 linc 13 Question (1) offefs no difficulty. It results plainly from the
expressions used in the firsi extract quoted from the deed thit the
agreement is vhat is called (perhaps misnamed) a “reciproc:l nromise
1o sell and buy" of the kind described in these notes from Dz1loz,

Encyclopédié, Juridique, Répertoire de droit civil, 2%me edn. Vo.
Promesse de vente -

166.- The recivrocal promise of sale and purchase ic the one by
which both parties undertuke to bring about the realisation of another

. deed : the deed of sale wiich ch2ll this tire be final in its .character

. .., (caractdre aéfinitif). From that voint of view , it bears, like the

re

-~
P
o

\2 ynilateral promise, the character of a preliminary convention and it is

Udsa

fzﬁ videly knovm as the term "comnromis" vhen the subject maticr of the

JE7-AT-LAT

. _i} agreecent 15 a business underiaking or an immoveble pro~erty.
1,08 o Z .
SN . : .
L\ 2 /L‘.‘ 167.~ Tne reci»rocal “romise of sole £nd surchase is cerecterigd
W - 4 3 . . .
‘(c < AQO,f by the foct thzt unlike what exists in the ccse of an opiion egreement,
TN

RN 4 the partiez are boih commitied with a view io realise the finzl conirecty

it will be reczlled that, in thet respect, in order that there should
exist a2 synallagmatic promise (in the generzl sense &lven here to thz=t
terz), it is not sufficient that the fore-contract ("avant-contrat")
vould have created obligations develving on each of the parties (for
exzmple by the fact of an indemnity for imnobilisation, Cf. supra. ro.13)
these obligations must have in addition a svrmetrical character and cust

bind the cowmitted parties io the rezlisation of the sale,

This is the sort of promise %o -sell which article 1589 C. Nap. has
in contemplation and the effect of vhich question (2) is, according to
that article equivalent to 2 sale.

A promise of sale is eguivalent to the szle (vaut vente) when there
is reciproczl coasent by both parties on the subject mztter ard the price.

But the promise will not have the effcct of a sale if the partics havs

had in mind to delay the transfer of the ovnershio of the subject provert:-

until the accomplishment of a specified condition ("conditions susnensive’)

as explained in the following notes from Dzlloz, op. eit, ec. voi.-

170.~ Buil, in numcrous other casecs, the reci-roc-l nromice cznnat be
brought dowvn to 2 pure a2nd gimnle seles- (2) ﬁirst, vhen il is zctu=lly
impqssible to effcct the szle because of ceriain efministrative auyporisa-
tion which must be obtzined, cerizin legel formality fulfilledy the sele
hen ezn only exist afier the obteniion of the one or the fulfilment of
the other. (b) Next, when il is the varties themselves vho, by introdu-
cingz in the sale an clerent of conventional formalism, subordinaie iha

realisation thereof to the occurrcnce of certain future events such as,

very often, {o the drawing up of an authentic deed, to the payment in

full of t:e price, to the depurture of an occupier ... etc .... 1n such

a cune/



a case - vhich can, becides, perfectly combine with the przceiing
hypothesis (sinc; the notarial deed can only be sizned once tre said
authorisation is obtained) - one must first of all ask oneself Thet are

the exact contents of the common will : this latter (common will) =2y

very vell have found in the drawing u> of the authentic de:d tut e
element of ihe execution of a ezle 2lready perfect (Paris, 21 =ai 1927,

Gas. Pzl. 30 oct, 19273 Civ., 4 nov. 1953, Bull, civ, n5,250; 13 juin
1956, Bull, eiv., I, n0.238) and that is what, it secme shodlé be <re
normzl inlerpretation in cese of doubi ené thic hazving rcs:rd to tre
consensual character of the contraet of sz2le, (Cf, lLorin, Le comoromis

P.209 et 272) unless there is indication to the contrary. PBut if zhe

trial judges (on their sovereign aprreciation in such matzer) : (C-.
civ. 18 nov. 1965, Bull, civ. I, 1n0.630; 9 juin 1971, Bull. civ. IZI,

no.364) interpret differently thc will of the parties, it is gener:zlly
recognized that the sale is not perfect until realisation of tne event

under consideration.

171.- Except thzt, in such cases, it is gererally adritied trzt the

element the absence of which prevents the perfection of the szle z’fects
only the "effects" of the sale, which already exists as such (Cf. not.
Pleniol et Ripert. t. 10 par Hazel, no.175; Ripert et Boulanger, i. 2,
no. 2414; liorin, Le compromis, p. 254 et s.); the synallagmatic pronise
of sa2le would in such a case be considered to be only a szie subjected

to a condition precedent by way of 2 term (Cf. e.g. Civ., 5 Dec. 1924,
S.1935.1.68) or a condition (affecté d'un terme suspensif ou ¢'une
condition suspensive) (Cf. e.g. in cases where an adminisirative zutho-
risation is required : Civ. 15 janv, 1946, D. 1946. 131; 25 févr. 1346,
D. 1946, 341, note P, Hebrzud; znd relztins to the erse vhere ine clzus-
subjects the sale to the drawing up of &n a2uthestic déced, Cos. 18 ‘ec.
1962, Bull. civ. III, n5,522; 11 dec. 1965, D, 1965.198; 18 nov. 1335,

J.C.P, 1965, II. 1450; rapor, Civ. 9 juin 1971, Bull, civ. IIZ, nos.
364 et 365), the trial judges appreciating in their sovereignzy wrstiher
the clause constitutes a term or a condition (Reg. 20 oct,1902, D.>.

1912.1.61; 26 juin 1935, D.H. 1935. 4143 Comp, orin, op. cit., p.321,
according to whom in case of doubt one should prefer the interpretztion

in favour of a term).
instance, I find that- thé realisation of ihe rzciprc-
and purchase witnessed by the deed ani the transfer

In the present

cal rronise to sell
proverty concerned have been conditiozed on tme
the payment in full o the

of ownershin of the
fulfiinent of two reguirementis, which are
purchase price ai the iime stipulated end the signing of en azthernzic

deed-
The righis/



The rights ¢f ihe -arties under the ¢eed would, if no< oirzrvi:e
rectricted by some svecial roscrvation, te thoce vestind in con-osellng
parties generally uni~r article 1184 C. rc», vhich orovides th-- ir the

event of one of ihem failing io verfora hig Sar’ of the srligezicn.

The contract is not terrin-trd as of right. - The -ariv, ->rords
vhom the undertaking has noi becn fulfilled, has the choice eizler ‘o

comnel the other one to fulfil the agreczent when this iz sozcible or
to ask for the termination thereof wiih demages.

The frusirated party herc is the plaintiff. Aie alrealy =zid, <he
defendant had himself first taken steps to complete the sa’e T eilling

uvon the plaintiff to cazry out his part of the bargain, tut lzter tacked
out. It is not suggested that the agreement has been or is irzossidle
of performance. The principle laid down in article 1184 C. lizp. i
applicable in the case of 2 promise to sell as shovn by this rote Irom
Dz2l1loz op. cit. eo. vo.- -

203. The non-realisation of the fin2l contract (contrat 3éfinitif)
mey result from a direct refusal by one of the parties to carryr oul his
promise (on the hypothesis that there is an alienation consenizd to a
third-party. '(Cf. supra, nos. 153 and 194), more ofien to sizn the
authentic deed reiterating th:s initial azrcement, One firds oneseil
then in a particulzr situzlion arising out of the nrecedir 7 hymothzeis ¢
a situation where By his ovn fault one of the -ertirs »nrevinis thr formz-
tion of the promisd contrzct. So, exzcent in the case vhere suach rzfuszl
constitutes only the vutiing inlo effrci of & stioul:siion of rithirsvel
(stipulation du ¢édit) (Cf. on this -oini, suorz, n3.19J, ihc ororrscd
solutions as regerds cases of a unilaiecrzl promise oné wiicl: are £1ill
applicable there), is the contricting party erntitled lo consiler ile
sale 2s existing and to ask for the execution thereof, unizss he :refers

to rest satisfied with a conpensating indemnity,

There would thus be ro inpediment to the plaintiff's right to have
the sale executed except if debarred by some restrictive ciause. Che

defendant that such a clause has been inserted in the deed. This lsads
us to question (3).

The clause upon which the defence rests is in the forz ¢ whzs is
termed a "clzuse pén2le” by the Civil Code and is @ealt with in articles
1226 a2nd following., (It is indeed so described by the defendznt himsels
in an affidavit 2ffirm=d by him for the purnose of an aprliczziiorn for the
aprointrent of a judicial scouesirator o which I shall later ref:r).

The relevanl articles are -

1226.~ The penzl clavee (“clause pénale") is the onc by whic: a
person, with e view to encuring ihe fulfilment of en agrucrment, tinds

himrelf {o samething in casce of nnn-fulfilment,

]_’i‘ ’1. hd
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1228,- The ercditor, insicad of askinz for the prescribed penely
ezainst ihe delayinsg debtor, mxy procccea with the exccution of the
principal oblization,

1229,.~ The venal clause is the compensation of the damzges suffercd

by -the creditor for non-fulfilment of the rrincipal oblization,

He cannot claim at the same tiwe the p-oincipal and the penaliy
urless the latter has been stipulated in case of simple delay,

It would follow from article 1228 that the plaintiff is, despite the
clause referred to, entitled to sue for the performance of the promige ol
sale by the defendant. Tt has, however, been urged on behalf of the
defeniant that thosc articles of the Civil Code in no way prevent a
clause like the one vhich he invokes from excluding all other remedy
than that for which it provides if such has been the intention of the
parties. Counsel has referred to Dalloz, Nouvezu Code Civil annoté,

article 1152 notes 1 to 4. The article itsclf reads -

Vhen the agreement meniisns that the varty vho sh2ll fail 1o fulfil

- it shzll have to pay a certain sum as damages, tne other nariy camnot be

! alloved a greater or lescer sum, And the noies -

1.- The clause meant by article 1152 is a kind of penal clause,
J.C. obligat,, 838,

2.- From there it follows that in the case provided by article
1152, the creditcr may, like the creditor of an obligation with a penal
clause, ask for the fulfilpent of the contrect instead of ithe sum.- J.C.
Obligat., 838, 1591. V. infra, art. 1228,

3.~ However, -that option no longer exists, if, by the fixing
of a2 lump sum, the intention of the parties was not ‘o agree upon a
settled measure of damages,'in the form of the lump sum, as compensaiion
to the aggrieved party in the event of a breach of the main contract
but in fact that they had agreed to comvert that main obligation itself
into an obligation to pay the said amount in the event of the non-
fulfilment of the main oblirmation itself; in such a case, the option
rests with the deltior vho is empovcred to free himself from this
obligation under the contract by naying the agreca amount., J.C.
Obligat., 838,

4.~ This sort of novation devends on the terms of the deed

and on the circumstrncess if thcere is a doubt, in the casze of an obliga-

tion to do the change must bu more e2sily »resumeds in the cacc of obli-

gations to gmive the agrcement shzll be considered, by preference, ag a
penal clause.- J.C. Obligai., 838,

Tre position is morc clearly exnlained in Fuzicr—ﬂerman, Code civil
athé, article 12?8, nt4--

Hovever/
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4.~ However the creditor would no longer be able to clajn 1he
fulfilment of the conmiract if it were estzblished that the t1ue intent.":;
of the parties was to stipulate a conditional novation in case the debi: =,
after a notice "misc en demeure", would not fulfil the first obligation.
There would be then no derogation to the principle; for one would not k=
faced with a principal covenant affected by a penzl clause but with two
rrincipal ebligations, one under resolutory condition and the other undz>»
condition precedent (condition sus spensive) the former eventually repla~
cing the latter., If the intention of the marties were to remain dsubtsa,
the penal clause should then be edmitted for novation is not presuned
(art, 1273) -~ Beudray-lacantinerie et Earde, loc., cit., n., 2347, C-:-
req., 21 juill, 1885 (b, 86.1,32).

What remains to be determined is, - (an¢ this will answcr ouestisn
(4) -, vhet was the true intention of the pvartice concerning ihe nurvose
of the litigious clause. After carefully onsidering the terms of the

deed and the surrounding circumstances in the light of the principles
lajd down by the authorities cited, I must decide that it was not the
comron wish of the parties that the nlaintiff should by that clause be
deprived of hie legal right to insist on the pefformance of the contracz
and that the clause was in essence truly penal in that it simply fixed
beforehand as a lump sum the danages claimzble by the plaintiff in the
event of the defendant's default. I have taken special note of the fact
that the defendant, who argues to the contrary, has availed himself of
his omn right to have the agreenent carried through. Even if# one were

prepared to assume for the sake of argument that the clause ander exzmi-

nation could be construed as constituting a "stipulation de a&€dit"
(Dalloz, Repertoire de droit civil, eo. vo. no. 203 (cupra) or a cavenar-
of the kid menticned in note 3 to DPalloz, Nouveau code civil annote, ari.
1152 (sunra), thzt is to say, in either case one vhich hzd for consaguer.c2
to leave the deferdant with a choice between verfecting the sale and
retracting his undertaking, th2 result would 51ill be the szme. By
calling unon the plzintiff to stazng by his own aledge the defendani vouls
have manifesied an unecuivocal. intention to proceed vith the first of ks
two courses open to him and ‘o sign the authentic deed. By coanlying
"¥ith the defrrdant's noticc the pliinliff would on his -art hzve crysiel-
lized the recivrocal promise to sell znd purchzse from vhich neither
party could then withdraw, - I find suppori for that view in a decision

of the Court of Cassation of the 18th October, 1968, which is rcfefred

to in a nole to znother "arrdt" of that Court (civ., 3e. 28 j - 1971
- D.1971. Soma. 152) and according to which -

The trial Judoes Whe find that the vendor of an immovable
property has expressed in an wiequivocal vay his will to sign the authen-
tic deed of eale, may infer itherefron thet he has

5 renounced to make use
of the ovtion of withdravel stimul: tegd in the contract under private



I, for those reusons, hold that the narties are now irrevoccbly bour:i
znd that the plaintiff is entitled to sue for the regularisation of ihe

szle under refercrce, The rest ia a matter of nroecedure, It ie setiled
law in France thai, vhere the nerfection of a szle depends umon the
draving up of an authentic decd, & judgmeni of the.Court ney be esubstitutcl
for the wanting deed, (Dalloz, “ncyclonédie juridicue, Eéoertnire de
droit civil, 2e. edn, - Vo Vromesce de vente, no. 204). "hal in my view,
is the correct golution, I c&nscnucntly oréer ihe dcfendant to anvear
before lir, Notervy Bertrand . .isrot within onc month from the dzte ol this
judgmént to cash the bal nce of the szle orice and to siza the authentic
deed of s2le of the vroperties in suit to the plaintiff. In default of
the defendant comnlying with this order within the time fixed, the pre-
sent judgment sh21l stand in lieu and stead of the authentic deed of c2le
and {the plainiiff shull be cntitled to have it transcribed 2nd to deposit
the balance of the sale price with the cashier of this Court, and the
judgment so transcribed chzli be a good and valid title to the plainti%f.

‘fhe defendant is in the meanlime prohibited from selling the properties
to any third party.

The plaintiff has also claimed a sum of Rs.5,000.- 2s dazmages from
the defendant. The claim is objected to on the ground that under article

1229 C. Kzp. the plainti’f cannot insist on the performance of the a2gzree-
meni and on the paymert of damarmes at the same time, For the plaintiff

it is submitted that the comnensation praycd for has no relation to the

non-fulfilment of the asrccment bul is due for the orejudice suffered by
the plaintifif as 2 result of lir delay in obtaining satisfection from the
defendant, There is indced & distinction to be drawn in that connecction
between the indeanity o2yable under a “clause nfnale” for non-serforrance
and thzt demzndable for dclay. This is shortly but clearly exoleinzd in

Planiol et Ripert, Traité Pratique de droYt civil frangais, 2e edn.t.7,
n.868, p. 201.

But it goes withoui sayin; ithet the penal clause excludes the judi-~
cial damages only if the eventuality for vhich jt has bepn agreed occurs.
If it is meant for the case of simple delay a2nd remains sileni in the
case of non-fulfilment, or inversely, the prejudice resulting from the
one hypothesis, anong the others, which has not been anticipated does not
become subject to the clause 2nd zives rise to an indemnity which may be
freely determined by the Courts,

In support of that view ihe learned authors refer, anong others, to
a2 decision of the Court of Causuition of the 13th July, B9. (D.99.1.524)
the headnote 1o wuich ruaés - .

The dettor fails in hisg undertazings and becomes liable for
danmaces when there is either non-fulfilrent or delay in the fulfilment.

Angd, in cazc of 4°12% as well as of non~-fulfilment, the vartics

' express clouse, and an 2 nonalts
ray by an express clouse, & menalty, scitle the amdunt of drneges

whica s/
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which shall be due io the ercditor;
But if such & stivulation is meant for the simvle delay ard

remains silent in the case of non-fulfilment, or reciprocally, the nreju-
dice resulting from the one of the {two hyoothesis which has not been
anticipated, having not 'been- settled by the covenant, it is for the judge

to determine it 2nd decide on the amount of demazes.
On the frzcis, however, owinz to the siznd teken

That is the law,
by the parties wiih regerd to cvidence, the plaintiff's claim on this
score has remained a bald siatement and the Court left withiut any
element pernmitting some form of 'appreciation or assessment, I must,
accordingly, disallow it,

Lastly, the plaintiff has, incidentally to this action, moved for
the appointment of a judicial cequestrator and/or provisionzl adminis-
trator to 1;)01: after and manage the properties pending the decision of
the Court. But the defendant having in the course of the proceedings
. given an undertaking, which was duly recorded, not to dispose of the

S
_‘:f.\“' 7= “\"-‘, A
BN YA B
'.g‘ " 9 rroperties until the end of the case, the plaintiff has not rressed
LQ e - 3 )
ﬁ__. > ~u for the appointment prayed for. The only question at this stage with
= w o5
et WS
NANG
\\§ 7 Q _,;,'-" opinion that my decision should depend upon the success of the main
sl action. In my view the question would rather depend upon a finding
vhether the application was necessary or not, 2 matter of fact upon
1 shall,

which the Court has not been in a2 position to pronounce.
therefore, make no order as to the costs of the motion.

There will, accordingly, be judgment for the plaintiff in terms
The defenjant shzll also pay the costs of

of the orders made above,

the action. ,
(sd.) H. GARRIOCH
SEKIOR PUISHE JUDGE

2nd February, 1977
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Arreed trenslintion of lares 52 - 56 of ihc Hecord of

Proceccdinzs

(Record No.73) IN THs COURT OF CIVIL APPEAL
In the ratter of:~

C. Jhoboo

Appellant
v/s

E.I. Coowar
' Respondent

JUDGLENT

The resnondert (then plaintiff) and the annellant (then defendent)
entered into a contract in tcres of vhich the apnellant agreed to scll

certain immoveable vroncriics to the resrondent, subject to certzin condi-

- tions enumerated in the deed. It was.stipulated (2) that the resooncent
;:; would have the free enjoymunt of the properties as from the signature of
.{:the notaria deed; (b) that the vroperties would not pass until the full
;; iurchaée price had been paid @nd the notarial deed had been signed (c)

Kf‘%hat the said purchase price had to be paid vithin a delay fixed by the
/

%"/ parties. The deed went on to say this :

Vhen the undersigned of the other hand shall heve paid in full
the said balance of price in capital, an authentic deed shall be drawn up
by kr. Bertrand laigrot, notary public chosen by common consent by the
partiés vho declare their intention to subordinate the perfection of the
deed and transfer of ownershiv (perfection du contrat et la transmicsion
de propriété) to the payment in full of the purchase price and to the
drawing up of the said deed of sale.(2 la passation du dit contrat de
vente). And in case of refusal by the undersigned of the one hand to
sign the said deed of sale, the said undersigned cf the one hand shall
have to refund to ithe undersismed on the other hznd all sums paid by
this latter and he shall have to pay a sum of twenty thousand rupecs
as damages,

The respondent who haé alreay made vart-vzyments under the coniract,
vas ready and willinz to nay the balznce of the nzid vrice at the time it
was due. Some two months latler, the aprellant Faused a notice to be
served on the respondent, rcouiring him to énpear before Vrx, Notary
Maigrot to pay the balance of the purchase price end to sign the notarial
deed as agreed by the varlies. On the appoinied date, the respondent
duly apicared before the rotary to perform his obligations, but the

appellant failed to tura ug.

Thexrecupon the

respondent entered an action praying the Court ito
declare that he vaus

the lawful owner of the properties in question and
applying for donsequeniial relief.

The apncllnnt/



The apnellant contended that in virtue of clause 4 czotel at:ve
he was entitled to refuse to sell the properties, on revzrint o0 -he

resvondent all sums paid in advance by him, plus & further su= of
Rs.20,000 as damages,

The learnecd Judne vho iricd the case toosk the view 12t -he first
issue he had to decide wag whether on a rcading of the cortract zors e
vhole, the inientinn of the parties was that condition 4 v2s = mere
“clause pénale’, or a "stinuiation de dédit", The imdoriznce of -ze
guestion is thic : if condition 4 is a mere "clzuse pén_al'_", i1 is
the respondent viho hac the choice of accepting the dameges fized In
the clause, or of insisting on specific performznce of tre co:rtracs,
If, on the olher hund, condition 4 was meant to be a "stizulz-ion ie
dédit", the choice would rest with the appellant : by raying she tum

agreed as damages, he would be exempted from any obligaticn o trezs-
ferring the properties.

After an elaborate analysis of the authoritizs, the leerrn:d Juige
came to the conclusion that condition 4 was a zere "clause pérzle",

and that in consequence the respondent was entitled to obiein specific
performance of the contract.

On appeal, we werc favoured with an erudite and able arg.men: by
learned counsel for the appellant, vho submitted that the lea-ned judge
had nisinterpreted the contract. He strongly argued that untzl the
signature of the notarial deed, the appella.ht hzd no obligation to give
an immovezble right to the reswonient, but a mere duty to do someshing
(une obligetion de faire, et non pas une obligation de dornex), er? that
in terms of a, 1142, C. Xap., “"Toute obligetion de faire .... .se résoul
en dommaszes et intérdtis, en cas d'inexécutlion de la part du dé€bitear",
In his vievw, the appellant had reserved to himself a *locus poeniz:zntias®,
and had inserted in the coniract a true "stipulziion de é4dit", w-ich
gave him a right to opt between transferring the proverty and paying
the sum agreed as damages.

We agree that the question is not free from difficulr*.y, tut we do
not consider it essential to decide it, as in our view this a2o-peal can

be disposed of on other grounds.

As we have pointed out zbove, the respondent was alwzys ready and
willing to perform his obligetions under the contract, ani whsn iz2
delzy fived for paying the bilunce of the purch:se-price had elar:2d,
the appellant summoncd the rescondent to appear before a notawy to
pay that price, The respondent duly appeared, but the arp2llznt loft
default. The learned Judsge came to the conclusion that, everns if at
the origin the apnellant had had a choice beiween perfeciing he rale
and peying damages, he had by his own conduct éeprived hi=self of that
faculty of choice : by suamoning the reswondeni to appecr befsre the

notary to nay ithe balince of the nurchxse-orice, he had ranif:zsic? an

voimaiveezl S e



unequivocizl intention to nrocced with ihe sele an? veived hie 1~

hie ]
lideraic himself by paying demages.

Vie agree with thai conclusion of the learned judge. Vhutever zay
have been the exact rights of ihe parties under the .original contiruct,
when the anpellant summoned the respondent before the notary, he was
electing on a definite coursc which amountied to an offer vhich becare
irrevocable when the respondent accepted it : as a result, once the
respondent appsared before the notary to pay the balance, the a2 ppellunt
could no longer withdraw his offer to c¢ash the money and transfer the
properties,

Our finding is borne- out by a decision of the Cour de Cassation

of the 18th October, 1958, quoted in a footnote to a decision reported
in D.1971. Somm. 152 :

The trial judges who find that the vendor of an immovable property
has .expressed in an unequivocal way his will to sign the zuthentic deed
of sale, mzy infer therefrom that he has renounced to make use of the

option of withdrawal stipulated in the contract under private signatures,

On eny other view, we woild te zllowing the appellani to have the
best of both words : if the respondent hzd failed to apveer, or had

proved unable {o pay the balance, the appellant would, urder ihe terds
of the agreement, have been entitled to rescind the contrazci zni to keep
the part-pzywents effected@ by the respondent without incurring eny obli-
gations on his part; but if the respondent appeared and offered to ey,
the appellant would sitill reserve to himself the right not to transfer
the property on paying damages which might have turnsd out to have no
relation to the loss suffercd by the respondent. To permit such conduct
appears to us to be in contradiction with the fuudamental rule that
bilateral contracts must be executed in good faith.

For the above reason, we find that the learned Judge came io the

right conclusion, and disniss the appcal, with Costs.

(sd). M. RAULT
Acting Chief Justice

(sd). P, de RAVEL
Acting Senior Puisne Judge

19th December 1977



