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IN THE PRIVY COUNCIL No.37 of 1981

ON APPEAL
FROM THE FIJI COURT OF APPEAL

BETWEEN :

THE ATTORNEY GENERAL Appellant
Z%efendant)

- and -

DIRECTOR OF PUBLIC PROSECUTIONS Respondent
(Plaintiff)

RECORD OF PROCEEDINGS

No.1l In the Supreme
Court of Fiji
1 ¢ N
NOTICE OF MOTION No.1
Notice of
Motion

IN THE SUPREME COURT OF FIJI No.178/81
CIVIL JURISDICTION

5th March 1981

IN THE MATTER of the Constitution of Fiji,

Sections 76(1), 82, 85 and 97(1)

IN THE MATTER of an Order purportedly made
pursuant to the Constitution of Fiji,
Section 76(1) (Fiji Royal Gazette, Friday,
6th February, 1981).

AND

IN THE MATTER of an application by the
Director of Public Prosecutions pursuant
to Section 97(1) of the Constitution of

Fiji.
BETWEEN: The Director of Public Prosecutions
Plaintiff
AND The Attorney-General Defendant

TO: The Attorney-General,
Crown Law Office,
Government Buildings,
Suva.



In the Supreme
Court of Fiji

No.1l
Notice of
Motion

5th March 1981
(continued)

AND TO: The Chief Registrar,
Supreme Court,
Government Buildings,
Suva.

NOTICE OF MOTION BY THE DIRECTOR OF
PUBLIC PROSECUTIONS FOR A DECLARATION

AS TO CONSTITUTIONALITY OF A PURPORTED
ORDER PURPORTING TO ASSIGN TO THE
ATTORNEY-GENERAL RESPONSIBILITY FOR THE
CONDUCT OF CERTAIN "BUSINESS" AND FOR
ADMINISTRATION OF THE OFFICE OF THE
DIRECTOR OF PUBLIC PROSECUTIONS.
ALTERNATIVELY FOR A DECLARATION AS TO THE
SCOPE OF SUCH PURPORTED ORDER,

TAKE NOTICE that the Supreme Court of
Fiji will be moved on Friday the 1%th day of
March, 1981 at 11.00 ofclock in the forenoon
or soon thereafter as counsel can be heard,
by counsel on behalf of the Director of Public
Prosecutions

(a) FOR_AN ORDER under Section 97(1) of the
Constitution of FiJi declaring unconstitutional
and/or invalid the following portion of a
purported order published in the Fiji Royal
Gazette of the 6th February, 1981, a true copy
of which is annexed hereto and marked "X";

THAT part of the said Order appearing in column
1 of the schedule thereto which purports to
assign to the Attorney-General responsibility
for the "business" of criminal law and procedure
and evidence and that part appearing in column

2 of the schedule thereto which purports to
assign to the Attorney-General responsibility
for the administration of the Director of Public
Prosecutions! Office;

FURTHER TAKE NOTICE that the grounds of this

application are as follows :-

1. That the Office of the Attorney-General
is a political office and the super-
vision of the independent office of
the Director of Public Prosecutions
by the Attorney-General is incompatible
with the integrity and independence
of the Director of Public Prosecutions
as guaranteed by the Constitution of
Fiji.

2. That the decision to issue the afore-
said purported order was based upon a
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fundamental misunderstanding of the In the Supreme
legal effect of provisions of the Court of Fiji
Constitution namely :- No.1

(a) that it was a legal requirement ﬁoz%ce of
that the Office of the Director otion
of Public Prosecutions should be 5th March 1981
subjected to Ministerial responsi-
bility and controlj

(continued)

(b) that the Constitution of Fiji is
essentially concerned with the
issue of Ministerial responsibility.

That the Office of the Director of
Public Prosecutions is not a "department
of the Government" in respect of which
directions may lawfully be given under
Section 76(1) of the Constitution.

That the Office of the Director of
Public Prosecutions does not carry on
"business of the Government" in respect
of which a Minister may lawfully be
given conduct under Section 76(1) of
the Constitution.

That the conduct of "criminal law and
procedure" and "evidence" is not
"business of the Government" for which
a Minister may lawfully be assigned
responsibility under Section 76(1) of
the Constitution.

That the responsibilities vested in a
Minister charged with administration of
a department under Section 82 of the
Constitution are mandatory and, accord-
ingly, the purported exemption of
Section 85 of the Constitution in regard
to the administration of the Director

of Public Prosecutions?! Office, referred
to in the aforesaid Order, is unconsti-
tutional and/or invalid.

That the scope of significantactivities
in regard to the Director of Public
Prosecutions and his office are those
contained expressly or by implication
in Section 85 of the Constitution and
other written laws, the scope of which
activities precludes a purported
assignment to a Minister of "general
direction and control" over the said
Director of Public Prosecutions and
his office.



In the Supreme
Court of Fiiji

No.1l
Notice of
Motion

5th March 1981
(continued)

10.

11.

That the conduct of "Criminal law and
procedure" and "evidence" are not

matters for which a Minister may

lawfully be assigned responsibility as

such purported assignment is incompat-

ible with the exercise of the Director

of Public Prosecutions! exclusive

powers under Section 8% of the

Constitution and/or other provisions

of law. 10

That if, contrary to the Plaintiff's
submissions, the purported exemption

in the aforesaid gazette order of

Section 85 is valid and/or constitu-

tional, the purported assignment under

the said Order is nonetheless unconsti-
tutional and/or invalid for uncertainty

in that the ambit of Minisierial
responsibility is not delimited

adequately and/or at all. 20

That the purported assignment to the
Attorney-General of responsibility for
the business including administration
of the Director of Public Prosecutions?
Office, subject to Section 85 of the
Constitution, is incompatible with

the concomitant responsibilities
purportedly assigned to the said
Attorney-General in regard to the
Judiciary whose integrity and indepen- 350
dence is guaranteed by the Constitution
of Fiji.

That the purported assignment of
responsibility to the Attormney-General
under Section 76(1) of the Constitution
in relation to activities of the
Director of Public Prosecutions' Office
is invalid and/or unconstitutional.

ALTERNATIVELY

AN ORDER comprehensively delimiting the 4o

scope of such purported order should the same,
contrary to the Plaintiff's submission, be held
to be valid and/or counstitutional since the
effective functioning of the Plaintivf's Office
requires proper legal clarification thereof

DATED at Suva this 5th day of March, 1981

Sd: R.E.Lindsay
Counsel for the Plaintiff
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ANNEXURE tX? In the Supreme
Court of Fiji

116§7 No.1
FIJI INDEPENDENCE ORDER, 1970 Notice of

Motion
ASSTGNMENT OF MINISTERIAL 5th March 1981
RESPONSIBILITIES (continued)

IN exercise of the powers conferred upon him by
sub-section (1) of Section 76 of ihe Constitu-
tion, and acting in accordance with the advice
of the Prime Minister, the Governor-General has,
by directions in writing, assigned to -

The Attorney-General

responsibility for the conduct of the business
of the Government specified in Column 1 of the
Schedule and responsibility for the administra-
tion of the Ministry and departments of the
Government specified in Column 2 of the Schedule

Dated the 28th day of January 1981

By Command

L.Q. LASAQA
Secretary to the Cabinet

SCHEDULE
Column 1
(Business of the
Government)

(a) Courts (legislation

governing);

Criminal law and
procedure;

Commission on the
Prerogative of
Mercy;

Civil law, practice
and procedure;

Inquests,

Evidence;

Law Reform and
revisions;

Property law (includ-
ing land transfer);

Bankruptcy;

Marriage;

Matrimonial causes
(legislation);

Column 2
(Ministry and
departments of the
Government)

Ministry of the
Attorney-General,
together with -

Crown Law Office;

Office of the Admini-
strator-General;

Office of the
Registrar-General;

Office of the
Registrar of Titles;

Office of the Commi-
ssioner of Stamp
Duties;

Office of the Director
of Public Prosecutions
(subject to section 85
of the Constitution);

The Judicial Department
(subject to Chapter
VII of the Constitution).



In the Supreme Column 1 Column 2

Court of Fiji  (Business of the (Ministry and
Covernment) departments of the

Notﬁgélof Government.)

Motion (continued)

5th March 1981 Wills and succession;

(continued) Legitimacy;

Registration of births,
deaths and marriages;

Registration of bills
of sale;

Registration of crop
lienss

Stamp duties (legal);

Patents, trade marks
and designs;

Partnerships and
companies;

Registration of
business names;

Public trustee, trustees
and trustee corpora-
tions;

Credit unions and
friendly societies;

Religious and charitable
bodies;

Registration of indust-
rial associations;

Registration of trade
unions:

Hotels and guest houses
registration;

Disposal of uncollected
gouds;

Gaming;

Registration of clubs;

Cinematographic films;

Liguor;

Control of methylated
spirits.

(b) All written law associated
with or arising from the
subject-matter specified
in paragraph (a).
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FIJI INDEPENDENCE ORDER, 1970

ASSTIGNMENT OF MINISTERIAL
RESPONSIBILITIES

IN exercise of the powers conferred upon him
by sub-section (1)of Section 76 of the
Constitution, and acting in accordance with the
advice of the Prime Minister, the Governor-

General has, by directions in writing, assigned

to -

The Minister of Urban Development, Housing
and Social Walfare

responsibility for the conduct of the business
of the Government specified in Column 1 of the
Schedule and responsibility for the administra-
tion of the Ministry and departments of the

Government specified in Column 2 of the Schedule.

Dated the 28th day of January 1981
By Command
T.Q.LASAQA
Secretary to the Cabinet

SCHEDULE
Column 1 Column 2
(Business of the (Ministry and
Government) departments of the

Government)

(a) Town and Country Plan- Ministry of Urban

In the Supreme
Court of Fiji

No.1l
Notice of
Motion

5th March 1981
(continued)

ning;
Housing and fair rents;
Subdivision of land;
Local Government;
Business licensing;
Fire services;
Markets;
Marriage guidance;
Matrimonial causes
(general);
Adoption of Infants;
Juveniles;
Probation of Offenders;
Public legal advice
service;
Family assistance;
Burial and Cremation;
Dog control.

Development, Housing
and Social Welfare,
together with -
Department of Social
Welfare and Social
Development;
Department of Town
and Country Planning.



In the Supreme
Court of Fiji

No.1l
Notice of
Motion

5th March 1981
(continued)

No.2
Notice of
Request for
Further and
Better Parti-
culars of
Grounds of
Application

11th March
1981

Civil action on
behalf of Crown
Law Office
Exempt from
Court Fees

Signature:
Date:11/3/81

Columm 1 Column 2

(Business of the (Ministry and
Government) departments of the

Government)
(continued)

(b) A1l written law
associated with or
arising from the
subject-matter
specified in
paragraph (a).

No.?2

NOTICE OF REQUEST FOR
FURTHER AND BETTER
PARTICULARS OF GROUNDS
OF APPLICATION

IN THE SUPREME COURT OF FIJI No.178/81
CIVIL JURISDICTION

IN THE MATTER of the Constitution of Fiji,

Sections 76(1), 82, 85 and 97(1).

IN THE MATTER of an Order purportedly

made pursuant to the Constitution of Fiji,
Section 76(1) (Fiji Royal Gazette, Friday

6th February, 1981)
AND

IN THE MATTER of an application by the
Director of Public Prosecutions pursuant
to Section 97(1) of the Constitution of

Fiji.
BEYWEEN: The Director of Public Prosecutions
Plaintiff
A N D: The Attorney-General Defendant

NOTICE OF REQUEST FOR FURTHER AND
BETTER PARTICULARS OF GROUNDS OF
APPLICATION

To the Director of Public Prosecutions, the

Plaintiff herein:

TAKE NOTICE that the Attorney-General, the
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- Defendant herein, requires further and better

particulars of the Grounds of Application, set
out in the Plaintiff's Notice of Motion and
filed herein, as follows :-

1. What specific provision or provisions of
the Constitution of Fiji is or are alleged
to have been contravened as mentioned in
section 97(1) of the Constitution of Fiji?

2. What specific interests of the Plaintiff
are being or are likely to be affected by
such contravention as also mentionei in
section 97(1) of the Constitution of
Fijie

Served on the 11th day of March 1981

Sd: G.Grimmett

GEOFFREY GRIMMETT, Crown
Solicitors, for Solicitor-
General of and whose address

for service is Crown Law Office,
Government Buildings, Suva, the

Solicitor for the Defendant.

No. 3

PARTICULARS SUPPLTIED
PURSUANT TO REQUEST

IN THE SUPREME COURT OF FIJI No. of 1981

CIVIL JURISDICTION

IN THE MATTER of the Constitution of Fiji,
Sections 76(1), 82, 85 and 97(1)

IN THE MATTER of an Order purportedly made
pursuant to the Constitution of Fiji,
Section 76(1) (Fiji Royal Gazette, Friday,
6th February, 1981)

AND

IN THE MATTER of an application by the
Director of Public Prosecutions pursuant
'to Section 97(1) of the Constitution of

Fiji
BETWEEN: The Director of Public
Prosecutions Plaintiff
AND: The Attorney-General Defendant

In the Supreme
Court of Fiji

No.2
Notice of
Request for
Further and
Better Parti-
culars of
Grounds of
Application

11th March 1981
(continued)

No.3
Particulars
supplied
pursuant to
Request

12th March
1981



In the Supreme
Court of Fiji

No. 3
Particulars
supplied
pursuant to
Request

12th March
1981

(continued)

No.4
Ruling of the
Supreme Court

1%th March
1981

PARTICULARS SUPPLIED BY THE DIRECTOR
OF PUBLIC PROSECUTIONS PURSUANT TO
REQUEST MADE BY THE ATTORNEY-GENERAL

To_the Attorney-Generel, the defendant herein:

TAKE NOTICE that the Director of Public
Prosecutions, the plaintiff herein, hereby
answers the Attorney-Generall's request for
further and better particulars herein as
follows :-

1. With regard to the Attorney-Generalts 10
first request the provisions of the
Constitution contravenasd as mentioned in
Section 97(1) are :-

Section 67; Section 76(1); Section 82;
Section 853 and Section 105.

2. With regard to the Attorney-Generalls
second request the Attorney-General is
referred to the affidavit of the Director
of Public Prosecutions.

Served on the 12th day of March, 1981 20

Sd: R.E. Lindsay

ROBERT LINDSAY, Counsel for
the Plaintiff whose address
for service is the Director
of Public Prosecutions?
Office, Government Buildings,
Suva.

No. 4

RULING OF THE SUPREME
COURT 30

IN THE SUPREME COURT OF FIJI

Civil Jurisdiction
Action No.178 of 1981

Between:

THE DIRECTOR OF PUBLIC
PROSECUTIONS Plaintiff

- and -

THE ATTORNEY-GENERAL

10.
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RULTING In the Supreme
Court of Fiji

Respondent has raised three preliminary No.L
issues :- firstly whether, in view of Rulin .of the
comments made in the press, and in view of Su reie Court
the contents of a letter from the Chief Justice “%P ou
to the Attorney-General annexed to the respon- 13th March
dentts affidavit, the Supreme Court of Fiji 1981
as presently constituted can fairly and
impartially deal with this application. Respon-
dent does not invite the Court to infer any
linkage between the Chief Justicets letter and
the comments that have, from time to time,
appeared in the press. We draw no such
inference of linkage.

(continued)

Comments, some of them at least, are very
strong indeed and allege alarm and distress on
the part of the judges resulting from the Order.
The Chief Justice's letter, no doubt, suggests
that he, and the Judges generally, are opposed
to the Order as it affects the Judiciary. A
paper, written by another Chief Justice of Fiji,
also annexed to the respondentts affidavit,
on the other hand suggests equally strongly,
that the appointment of a Minister of Justice
having administrative control over the Judiciary
and the Office of the Director of Public Prose-
cutions would be a salutary thing and that, there
should be no legal impediment to the establishment
of such a Ministry. These we regard as opinions
largely as to desirability.

The sole issue before this Court, however,
is whether or not the Order complained of
contravenes the provisions of the Constitution.
The issue must be decided by this Court which
alone has original jurisdiction in this matter.
To decline jurisdiction would be to bar relief
altogether without any possibility of a hearing,
and the Court, therefore, must accept jurisdiction.
The Judges, by training and experience, are
capable of isolating, and dealing with, issues
of law quite independently of their personal
views of the desirability of any administrative
measures or of any opinions, no matter how
strong, expressed in the press. We, therefore,
consider this Court competent in every way to
deal with the application, the sole issue being
that of legality and not of desirability.

The second issue is: whether or not the
Director of Public Prosecutions can come to this
Court in his own official capacity as an
applicant. It is not in dispute that in normal
circumstances he cannot sue and be sued in his

11.



In the Supreme
Court of Fiji

No.k
Ruling of the
Supreme Court

13th March
1981

(continued)

name as representative of the Crown. That
power is vested in the Attorney-General.

The applicant, however, has come to this
Court not as an authority that has been declared
as a legal entity for purposes of ordinary
litigation. He comes as a "person" under
section 97 of the Constitution and claims that
an order has been made which affects powers
exclusively vested in him and he seeks a bare
declaration that the Order is invalid. Both 10
parties agree that this is the only Court to
which he may come for the protection of these
powers, if indeed, these powers are being
threatened by the Order. The respondent submits
that, as the D.P.P. is not specifically author-
ised by law to sue in his own official capacity
he cannot have redress. through Courts at all.

We cannot accept that. It is now accepted in

law that construction of the provisions of a
Constitution requires a more liberal approach 20
than construction of Acts of Parliament,

"calling for principles of inferpretation of

its own" (see Minister of Home Affairs Bermuda

v. Fisher (1979) 2 W.L.R. 889 at 895).

The Constitution of Fiji has created some
special offices and vested the holders of these
offices with special powers to the exclusion of
everyone else. When and if, siich powers are
threaten=d, the aggrieved persons ought, in
our view, have the right to come to this Court 30
for a declaration. To hold otherwise would be
to frustrate the intention of the framers of
the Constitution who must have reguired that
the powers vested in the holders of such offices

- should always be kept intact.

We, therefore, hold that the Director of

Public Prosecutions has, in respect of this

application, the right to be heard.

As for the respondent?!s application for
an adjournment we feel that, on a matter such 40
as this, this Court should have as much assist-
ance from counsel as possible and this cannot
pe achievel 1if we accept the applicantl?s
submission that the hearing proceed on next
Monday. We are, on the other hand, equally
convinced that the hearing of the application
should not be unduly delayed.

The applicationis adjourned to 20th March
1981 9 a.m.

12,
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............... ceessnn In the Supreme
Chief Justic Court of Fiji

No.4
Ruling of the
Supreme Court

Judge %gg& March

(continued)

® 0 00 2090400 000000900000 000

Judge

Suva.
13th March 1981

No.5 No.5
Judgments

10th April
1981

JUDGMENTS

IN THE SUPREME COURT OF FIJT

(Civil Jurisdiction)
Civil Action No.178 of 1981

IN THE MATTER of the Constitution of Fiji,
sections 76(1), 82, 85 and 97(1)

IN THE MATTER of an Order purportedly made
pursuant to the Constitution of Fiji, section.
76(1) (Fiji Royal Gazette, Friday, 6th
February, 1981

AND IN THE MATTER of an application by the
Director of Public Prosecutions pursuant to
section 97(1) of the Constitution of Fiji

Between:

THE DIRECTOR OF PUBLIC

PROSECUTIONS Plaintiff
- and -
THE ATTORNEY-GENERAL Defendant

Mr. R.Lindsay with Mr.V.Msharaj for the plaintiff.
Sir John N.,Falvey Q.C. with Mr.G.Grimmett for the
Defendant.

13.



In the Suprans
Court of Fiji

No.b5
Judgments

10th April
1981

(continued)

JUDGMENT

In their respective judgments which they
have Jjust delivered Mishra and Williams JJ.
have expressed different conclusions on the
constitutional issue raised in the motion of
the Director of Public Prosecutions.

Mishra J. does not regard the recent
assignment to the Attorney-General of responsi-
bility for the administration of the Office
of the Director of Public Prosecutions as 10
unconstitutional and for his part he is not
disposed to accede to the motion for a declara-
tion.

Williams J. on the other hand thinks there
are ample growmds for holding that the said
assignment is unconstitutional and that relief
by way of declaration as sought in the motion
should be granted to the plaintiff.

Both Judges have set out in full the
reasons which have prompted them in reaching 20
their respective coaclusions in this matter.

T mist confess tkhat the constitutional question
which we have had to consider and adjudicate
upon was far from easy, largely because of its
novelty, there being no similar case before our
Courts in the last ten years when Fiji became
independent and also because of thz conspicuous
lack of a definition of the word "department"
in the Constitution.

With great respect and much diffidenc~ I 30
am constrained to say that after giving the
most careful and anxious consideration to all
the matters raised in this case I find myself
in agreement with Williams J. on the conclusions
he has reached and substantially for the
reasons he has given.

However, I feel I should add some observa-
tions of my own in deference to the differences
of opinion that have emerged.

I shall for convenience refer to the Lo
Attorney-General as the "A-G" and the Director
of Public Prosecutions as the "DPP",

In my opinion there is a further and to
my mind important ground upon which the purported
assignment under section 76(1) to the A-G of
the responsibility for the administration of
the Offize of the DPP should be <declared
unconstitutional.

14,



On 6th February, 1981 a notice of an In the Supreme
Order purporting to relate to the Office of the Court of Fiji
DPP as well as other organs of Government

. s No.5
appeared in the Fiji Royal Gazette at page 80.
The terms of the Order state as follows :- Judgments
10th April
" FIJI INDEPENDENCE ORDER, 1970 1981
(continued)

ASSTGNMENT OF MINISTERIAL
RESPONSIBILITIES

IN exercise of the powers conferred upon him
by sub-section (1) of section 76 of the
Constitution, and acting in accordance with the
advice of the Prime Minister, the Governor-
General has, by directions in writing, assigned
to -

The Attorney-General

responsibility for the conduct of the business
of the Government specified in Column 1 of the
Schedule and responsibility for the administra-
tion of the Ministry and departments of the
Government specified in Column 2 of the Schedule.
Dated the 28th day of January 1981.
- By Command
T1.Q. Lasaqga
Secretary to the Cabinet

SCHEDULE
Column 1 Column 2
(Business of the (Ministry and depart-
Government) ments of the

Government)

(a) Courts (legislation
governing);
Criminal law and

Ministry of the
Attorney-General,
together with -

40

procedure;
Commission on the
Prerogative of Mercy;
Civil Law, practice
and procedure;
Inquestss

Evidence;

Law reform and
revision;

Property law
(including land
transfer):

150

Crown Law Office;
Office of the Admini-
strator-General;
Office of the
Registrar-General;
Office of the
Registrar of Titles;
Office of the
Commissioner of

Stamp Duties;

Office of the Director
of Public Prosecutions



In the Supreme
Court of Fiji

No.5
Judgments

10th April
1981

(continued)

Column 1 Column 2

(Business of the (Ministry and depart-

Goverrnment) ments of the Govern-

ment)

(continued) (continued)
Bankruptcy; (subject to sectionm
Marriage; 385 of the Constitution);
Matrimonial causes The Judicial Depart-
(legislation); ment (subject to
Wills and success- Chapter VII of the
ion etc. Constitution). "

Section 76(1) reads :-

"76-(1) The Governor-General, acting in
accordance with the advice of the Prime
Minister, may, by directions in writing,
assign to the Prime Minister or any other
Minister responsibility for the conduct
(subject to theprovisions of this
Constitution and any other law) of any
business of the Goverument, including
responsibility for the administration of
any department of the Government. "

The assignment of ministerial responsi-
bility envisaged in section 76(1) presupposes
a sitaation in which there would be a Permanent
Secretary or a supervising officer in the
department of the Government concerned over
whom the Minister is required to exercise
general direction and control. This follows
from the provisiors of section 82 which reads:-

"82. Where any Minister has been charged
with responsibility for the administration
of any department of the Government, he
shall exercise general direction and
control over that department and, subject
to such direction and control, any depart-
ment in the charge of a Minister (including
the office of the Prime Minister or any
other Minister) shall be under the super-
vision of a Permanent Secretary or of

some other supervising officer whose office
shall be a public office: "

By virtue of the above provisions the Minister
is given power to exercise general direction and
control over the department assigned to him and
the supervision of the department concerned is
left to a Secretary or a supervising officer,.
The powers Lo appoint a Permement Secretary or

16.
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supervising officer are vested in the Public In the Supreme

Service Commission by section 105(1) which Court of Fiji
reads :-
No.5
Judgments

"105 - (1) Subject to the provisions of
this Constitution, power to make appoint- 10th April
ments to public offices (including power 1981

to confirm appointments) an?® to remove and
to exercise disciplinary control over
persons holding or acting in such offices
shall vest in the Public Service Commission"

(continued)

These powers are not applicable to those officers
whose appointment falls outside the jurisdiction
of the Public Service Commission such as the

DPP, the Solicitor-General or the Chief Regist-
rar of the Supreme Court. This is the effect

of section 105(3)(d) which reads :-

"105 - (3) The provisions of this
section shall nob apply in relation to -

(d) any office appointments to which
are within the functions of the
Judicial and Legal Services
Commission: "

The appointment of a Permanent Secretary or
supervising officer is subject to the concurr-
ence of the Prime Minister. This is provided
under section 105(5) of the Constitution which
reads :-

"105 - (5) The Public Service Commission
shall not make any appointment to hold or
act in the office of Secretary to the
Cabinet or of a Permanent Secretary or of
any other supervising officer within the
meaning of section 82 of this Constitution
unless the Prime Minister concurs in the
appointment. "

The appointment of Permanent Secretary and
supervising officers for the purpose of

section 82 is thus controlled by the Executive.
It seems clear from all this that the powers to
appoint a Permanent Secretary or supervising
officer are not intended to operate other than
in relation to a department of the Government
within the meaning of section 76(1) or in
relation to a Ministry of the Government created
under powers conferred by sections 73(1) and
75(1).” It is a matter of common knowledge that
the Office of the DPP does not have a Permanent
Secretary or a supervising officer within the
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meaning sf section 82 nor has the constitutional
process for making such an appintment been

used with respect to the Office of the DPP

since 1970 when the present Constizution came

into force. This omission which has continued

for more than ten years strongly suggests

that the Office of the DPP was never intended

to be classified or construed as a department

of the Government for the purpose of section

76(1). 10

Be that as it may, the pirported assign-
ment in question has in fact created an
impossible position for the DPP because of the

conflict inherent in the operation of the

powers conferrsd on the A-G by section 82 and

the powers under section 85(7) guaranteeing
independence to the DPP in regard to the

exercise of his functions. Section 82 requires

the A-G to exercise general direction and control
over the Office of the DPP while section 23(7) 20
provides in no uncertain terms that in exercise

of the powers conferrz=d on him by the Constitu-

tion the DPP shall not be subJect to Cthe

direction or control of any person or authority.

It has been argued on behalf of the
defandant that no conflict can i1 fact exist
between the powers of the A-G aand those of the
DPP as a result of thes purported assignment in
question because their respective powers are
concurrent and do not overlap even though they 30
operate within the same sphere of activity.
In my view the contention would be tenable only
if there was in the Office of the DPP a
Permanent Secretary or supervising oificer as
envisaged by section 82 for such a Permanent
Secretary would help to serve as buffer between
the A-G and the DPP thereby removing any prospect
of conflict between them in the exercise of
their respective powers. But as we have seen
there is no Permanent Secretary or supsrvising Lo
officer in the Office of thz DPP which means
thzt the A-G unler the purported assignment in
question has a direct and unencumbered control
over the Office of the DPP that wonld otherwise
have been pssible. This is the first time in
the nistorv of Fiji that direct political
control. has beon bruught to roost in the Office
of the DPL with ita corroding effect upon the
independence of the D”P. The powers of The
A-G to =xercise general direction anl control 50
over the Office of the DPP? pursuant to section
82 are too vague and loose in nature that there
is no guarantee that they will not be us«d in
a manner inimical to the proper discharge by

18.
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the DPP of his functions. The situation that In +*he Supreme

has arisen recalls to mind the words of de Court of Fiji
Smith in his book "The New Commonwealth and its *
Constitutions" where at page 144 he said :- No.5
Judgments

"In devising the constitution of a new 10th April

state it is surely better to aim at a 1931

simpler and clearer definition of the

Attorney-General's functions, and at the (continued)

same time to safeguard the stream of
criminal Jjustice from being polluted by
the inflow of noxious political contamina-
tion."

The framers of the Constitutions no doubt had
those considerations in min? when they decided
to separate the Office of the DPP from that of
the A-G who became a political appointee under
the Constitution.

In the absence of a Permanent Secretary or
supervising officer to serve as buffer to the
A-G in relation to the office of the DPP it
follows that, though I have no doubt this was
not intended, the A-G nmow in terms of section 82
not only has power to exercise general direction
and control cver the Office of the DPP but also
power to directly supervise and control the DPP
and his Office. As I see it, thisis the most
serious constitutional implication resulting
from the purported assignment in question.

The problem that has arisen in relation to
the Office of the DPP stems from the fact that a
distinction which ought to have been drawn was
not drawn as regards those departments of
Government which fall logically and naturally
within the ambit of section 76(1) and those
offices or organs of Government which have been
specially created by the Constitution and which
by their very nature are intended to be insulated
from direct political control and interference.
The fact that the powers under section 76(1) has
been exercised in relation to the Office of the
DPP without there being any concurrent appointment
of a Permanent Secretary or supervising officer
gives the A-G a large and unprecedented measure
of direct control not only over the Office of
the DPP but over the DPP himself by virtue of his
de facto position as administrative head of his

establishment.

It has been said that the administrative
activity of the Office of the DPP is a matter
within the proper purview of the A-G who is
responsible to Cabinet and to Parliament under
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the purported assignment in question. The
statement relates to the supervision of
expenditure of public funds allocated to the
Office of the DPP and provision of office
accommodation and equipment such as tables,
chairs, typewriters and stationery. These are
practical administrative matters upon which

the DPP would need governmental assistance to
enable him to exercise his powers and carry

out his functions properly. However, the need
for such assistance affords no reason for
overlooking the special status of the DPP under
the Constitution. As will be indicated in a
moment some arrangement other than under
section 76(1) could have been made for the
Office of the DPP without offending the concept
of ministerial responsibility.

A further problem which has arisen, again
stems from the fact that the use of powers
under section 76(1) presupposes in the case
of a department of Government within the meaning
of section 76(1) an appointment of a Permanent
Secretary or supervising officer to that
department and in the case of a Ministry of
the Government, the appointment of a Permanent
Secretary to that Ministry. It is common
knowledge that the Ministry of the A-G has had
no Permanent Secretary appointed to it by the
Public Service Commission with the concurrence
of the Prime Minister since Fiji attained
Independence in 1970. This constitutional
lacuna raises the important question whether
the Ministry of the A-G was at the time the
notice of 6th February, 1981 was published
constitutionally competent to have assigned to
it the responsibility for the administration
of the Office of the DPP? The answer seems to
me to be rather obvious. In these circumstances
it is difficult to resist the conclusion that
the powers vested in section 76(1) were never
intended to be applied to the Office of the DPP
and in my opinion the fact that they have been
so applied is clearly repugnant and contrary
to the intention of the Constitution.

Some concern has been expressed about the
absence of accountability to Parliament by a
Minister in regard to the administrative
affairs of the Office of the DPP. Account-
ability to Parliament can be provided without
resort to section 76(1). It can be done by the
use of parliamentary convention which has
hitherto served the Office of the DPP quite
well over the past ten years or through the
powers vested in the Prime Minister by sections

20.
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73(1) and 75(1) of the Constitution. These
powers enable a Ministry of the Government to

In the Supreme
Court of Fiji

be created and a Minister to be appointed
thereto. Such a Minister if it is so desired
could also be designated as the Minister
responsible to Cabinet and Parliament for the
Office of the DPP. These arrangements obviate
the kind of constitutional problems associated
with the indiscriminate use of powers conferred
by sections 76(1) and, as we have seen, under
which the A-G is given direct oversight and
control of the Office of the DPP. This power
of control over the Office of the DPP is
unspecified in scope and uncertain in operation
that it seems to me hardly likely that the
framers of the Constitution intended the powers
under section 76(1) to be used in such a way as
to bring about so unsatisfactory a result in

an area of high constitutional importance.

In approaching the problem of construction
arising from the use of powers under section
76(1) in relation to the Office of the DPP I
have derived some assistance in the approach
adopted in several recent leading cases on the
construction of constitutions based on the
Westminster model as Fijits Constitution is,
in common with those of many other Commonwealth
countries. I need only refer ito two of these
cases. 1In Hinds v. The Queen (1976) 2 W.L.R.366

at page 371 Lord Diplock stated:

"A written Constitution, like any other
written instrument affecting legal rights
or obligations, falls to be construed in
the light of its subject matter and of the
surrounding circumstances with reference
to which it was made."

In Ong Ah Chuan v. Public Prosecutor (1980)
3 W.L.R. 855 at 8c4 Lord Diplock said :-

Meeees Their Lordships would repeat what
this Board has said on many previous
occasions and most recently through Lord
Wilberforce in Minister of Home Affairs wv.
Fisher (1980) A.C. 319, %29: that the way
to interpret a constitution on the
Westminster model is to treat it not as if
it were an Act of Parliament but tas suil
generis, calling for principles of inter-
pretation of its own suitable to its
character....without necessary acceptance
of all the presumptions that are relevant
to legislation of private law.! As in
that case...their Lordships would give to

21.
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Part IV of the Constitution of the
Republic of Singapore 'a generous inter-
pretation avoiding what has been called
the austerity of tabulated legalism.?!"

For the reasons I have given I am
satisfied that the use of powers under section
76(1) of the Constitution in relation to the
Office of the DPP was unconstitutional. 1
therefore agree with Williams J. that the
plaintiff is entitled to a declaration on the
ground that the purported assignment in
question is unconstitutional.

Sd: T.U.Tuivaga
(T.U.Tuivaga)
Chief Justice

Suva,
10th April 1981

IN THE SUPREME COURT OF FIJT

(Civil Jurisdiction)
Civil Action No. 178 of 1981

IN THE MATTER of the Constitution of Fiji,
Teotions /6(1), 82, 85 and 97(1)

IN THE MATTER of an Order purportedly
made pursuant to the Consti-ution of Fiji,
section 76(1) (Fiji Royal Gazette, Friday,
6th February, 1981)

AND IN THE MATTER of an application by
the Director of Public Prosecutions
pursuant to section 97(1) of the
Constitution of Fiji

Between:

THE DIRECTOR OF PUBLIC

PROSECUTIONS Plaintiff
- and -
THE ATTOENEY-GENERAL Defendant

Mr. R.Lindsay with Mr. V.Maharszsj for the
Plaintiff.

Sir John N.Falvey Q.C. with Mr.G.Grimmett
for the Defendant.
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On 2%rd July, 1970 Fiji became independent
by virtue of the Fiji Independence Act 1970.

The Constitution of Fiji contains two
short sections in the first Chapter. They
read as follows :-

"This Constitution is the supreme law of
Fiji and if any other law is inconsistent
with this Constitution, that other law
shall, to the extent of the inconsistency,
be void."

Chapter IV appoints the Governor-General
as Her Majesty'!s representative.

Under Chapter V Parliament is established
as one of the three organs which constitute
the Government. Section 30 states :-

"30. There shall be a Parliament for Fiji
which shall consist of Her Majesty, a
House of Representatives and a Senate."

The executive or Cabinet, the second arm
of Government, is created by Chapter VI under
which executive authority vests in Her Majesty
and is exercised by the Governor-General.
Section 73(1) establishes a Prime Minister, an
Attorney-General and provides for other
Ministers to be appointed if need be. Section
75(1) provides for a Cabinet composed of the
Prime Minister assisted by any Ministers he
chooses to select. The Prime Minister can
remain as the sole member of the Cabinet.

By section 75(2) the furction of the Cabinet is
to advise the Governor-General in the governing
of Fiji.

The third organ of the Government, the
Judicature, is established by Chapter VII.

Chapter VI creates a Secretary to the
Cabinet, a Commissioner of Police and section
85(1) creates a Director of Public Prosecutions
whose office shall be a public office.

The Fiji Constitution follows the pattern
descrihed by Lord Diplock as the Westminster
Model (Hinds v. The Queen; Privy Council;
(1976) W.L.R. 366 at 5/34). It establishes a
democratic form of Government in which judicial
powers are exercised exclusively by the

In the Supreme
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(continued)

Judicature, and exegutive powers by the Executive
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(Cabinet) and legislative powers by the
Legislature, that is to say Parliament.

Chapter VIII creates various Commissiors
with powers to appoint individuals to specified
offices and to control them. Section 85(1)
appoints the Director of Public Prosecutions.

Section 85(4) vests the powers of institut-
ing and discontinuing all criminal proceedings
in the Director of Public Prosecutions and
subsection five makes it exclusive whilst
subsection seven enacts that the Director of
Public Prosecutions shzll not be subject to
external direction or control. During the past
ten years the Director of Public Prosecutions
has functioned without ministerial control or
assistance.

On Friday, 6th February, 1981, the Fiji
Royal Gazette, Volume 108, contained several
notices under section 76(1) outlining depart-
mental responsibilities of various Ministers.
Notice 168 allocates to the Attorney-General
the business listed in Column 1 namely the
drafting of a wide field of legislation which
does not fall naturally into any other
Ministry. Column 2 delegates to the Attorney-
General responsibility for departments connected
with matters legal such as the Crown Law
Office, Administrator-General, Registrar-General
and the Office of the Director of Public
Prosecutions. Regarding the Director of
Public Prosecutions the notice states that the
Attorney-Generalt's responsibility is subject to
the provisions of section 85(7) whereunder the
Director of Public Prosecutions is excluded from
the control or direction of any person or
authority. Under Column 2 the Attorney-General
is also given responsibility for the Judicial
Department.

Section 76(1) reads :-

"The Governor-General, acting in accordance
with the advice of the Prime Minister, may,
by directions in writing, assign to the
Prime Minister or any other Minister
responsibility for the conduct (subject to
the provisions of this Constitution and
any other law) of any business of the
Government, including responsibility for
the administration of any department of
the Government."

Section 82 reads :-

2L,
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responsibility for the administration Court of Fiji
of any department of the Government, he No.5
shall exercise general direction and Jud meﬁfs
control over that department and, subject g ’

to such direction and control, any 10th April
department in the charge of a Minister 1981
(including the office of the Prime (continued)

Minister or any other Minister) shall be
under the supervision of a Permanent
Secretary, or of some other supervising
officer whose office shall be a public
office:

Provided that -

(a) any such department may be under
the Jjoint supervision of two or
more supervising officers; and

(b) different parts of any such
department may respectively be
under the supervision of different
supervising officers."

What does the Gazetted Notice mean by
"the Office of the Director of Public Prosecu-
tions"? It could mean "the clerks, typists,
messengers and administrative staff of the
Director of Public Prosecutions and the general
administrative work done by them." To accept
such a meaning could be unsafe because the
framers of the notice may have in mind something
wider such as the public office of the Director
of Public Prosecutions. Therefore I think it
necessary to consider the constitutional
validity of the notice on the basis

(a) that it refers to the "public office
of the Director of Public Prosecu-
tions" and

(b) that it refers only to the clerical/
administrative staff attached to the
Director of Public Prosecutions.

In so doing one has to bear in mind that
Ministers are responsible for departments of
government.

The Director of Public Prosecutions
regards the Notice 168 as providing the
Executive organ of Government, with a measure
of control over the Director of Public
Prosecutions which could erode his authority
and independence. Therefore he has filed a
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Notice of Motion for a declaration under
section 97(1) of the Constitution as to the
validity of the notice in assigning responsi-
bility for the administration of the Office
of the Director of Public Prosecutions to the
Attorney-General. Alternatively he asks

for a declaration as to the scope of the
notice.

Although I refer to the publication in
the Gazette as a notice the Director of
Public Prosecutions has described it as an
Order in his Notice of Motion.

The Notice of Motion sets out the grounds
upon which his application is based.

The first ground is that the Attorney-
Generalts appointment is political and it is
incompatible with the independence of the
Director of Public Prosecutions to place him
under the Attorney-General.

The second ground 1s based upon an
explanation given by the Prime Minister to
the Legislature that the gazetting of

specific responsibilities to certain Ministries

is a legal necessity. It alleges that the
expianation reveals a misconception on the
part of the Prime Minister's advisers that

he was under a duty tc place the Office of the
Director of Public Prosecutions under
ministerial control. I do not regard it as
necessary to pursue the second ground.

Grounds 3 and 4 claim that the Office of
the Director of Public Prosecutions is not a
Government Department and that the Director of
Public Prosecutions does not carry on any
business of Government.

The notice states that the Attorney-
General shall be responsible for "Criminal
Law and Procedure" and "Evidence" and ground 5
alleges that this is not Government business
assignable to a Minister under section 76(1).
We see nothing wrong with that allocation of
legislative drafting.

Grounds 6 and 7 allege that section 82
which gives the Minister general direction
and control of the department assigned to him
under section 76(1) conflicts with section
85(7) which exempts the Director of Public
Prosecutions from such direction and control.

26.
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Grounds 8, 10 and 11 merely echo other I the Supreme

grounds. Court of Fiji
, . . No.5
Ground 9 complains that the notice does
not sufficiently delineate the extent of Judgments
ministerial responsibility and is wvoid for 10th April
uncertainty. The notice makes the Attorney- 1981
General responsible for administration of the

departments shown in Column (2), but Column
(2) refers to the office, not the department,
of the Director of Public Prosecutions, thereby
clearly accepting the terminology used by the
Constitution. I think that this ground
depends, to some extent, on whefther the Prime
Minister can under section 76(1) assign to a
Minister responsibility for certain public
offices established by the Consititutinn when
section 76(1) only refers to government
departments.

(continued)

Sir John Falvey referred to section 31 of
the Supreme Court Ordinance which states that
civil causcs shall be heard by a "judge alone"
and he wondered whether the present bench of
three Jjudges did not contravene that provision.
We took the view that "judge alone" in that
context meant a judge or Jjudges sitting without
assessors. Constitutional issues differ from
civil causes contemplated by the Supreme Court
Ordinance. The Constitution is silent as to
the number of judges required to hear such
applications but section 97(4) empowers the
Chief Justi~e to make rules with respect to
the practice and procedure of the Supreme Court
in relation to the Jurisdiction and powers
conferred orn. it by s=ction 97.

Under Legal Notice 14 of 1981 the Chief
Justice published the Supreme Court (Constitu-
tional Redress and Relief Rules) 1981. Rule 2
thereof states that jurisdiction to hear siich
motions "shall he exercisable by a single
judge". Use of the word "exercisable" demon-
strates that the jurisdiction is not limited
to a single Jjudge.

Grounds 1, 6 and 7 point to the undesira-
bility of the Diwrector of Public Prosecutions
being subjesct to the direction and control of
a politician. The undesirability of minister-
ial control would not affect the wvalidity of
the notice unless repugnant to the intention
of the Constitution. A constitution is inter-
preted according to the intentions of the
bodies who agreed to its provisions. FiJi's
Constitution was agreed by representatives who
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attended the Fiji Constitutional Conference
1970 in April and May as shown in Council
Paper No.5 of 1970. There is no definition
of department in the Constitution and it
creates no department.

Section 121 refers to a Minister for
Finance but does not create a Department of
Finance nor a third Minister. Thus until he
arranges for additinnal Ministers the Prime
Minister will be Minister for Finance unless 10
he allocates that responsibility to the
Attorney-General.

Section 79(1) cr=ates a Cabinet consisting
of the Prime Minister and such Ministers as he
may designate. Its function as stated by
subsection two is advising the Governor-
General in the governing of Fiji for which
they are responsible to Parliament. As pointed
out in Administrative Law, 4th Edition by
H.W.R.Wade at pazse 49, the appointment of the
Prime Minister is the act which sets the
machinery of cabinet government in motion.

The Cabinet is not the goverrment; it is the
administrative organ of the Government which
functions through Ministers placed in charge
of depsrtments. The departments are created
by the Prime Minister and approved by Parlia-
ment. If need be they can be abolished in the
same way. They include numerous spheres of
activity, e.g. Agriculture and Fisheries, 30
Finance, Inland Revenu=, Lands =nd Mines,

Forests, Health, Education, Merine to name but

a few. An example of a recently created
depariment is The Department of Energy which

was placed under the care of an existing

Minister.

N
O

The Constitution creates public offices
and Commissions which control the holders of
public offices. The word "department" is used
in section 76(1) and in section 82. Although 4O
it does not create departments the Constitution
envisages their existence and provides for
their administration by Ministers. Presumably
the words "department of government" and the
expression "public office" are used deliberately
and cannotbe regarded az synonymous.

Is it the intention of the Constitution
to screen public offices from political
influence? De Smith's "New Commonwealth and
its Constisution" page 74 refers to the 50
crestion by Constitution of a Judicial
Commission with responsibility for =appointment,

28.



10

20

30

40

promotion, transfer, disciplinary control In the Supreme
and removal of magistrates and appointment of Court of Fiji
judges (other than the Chief Justice). The No.5
learned author states that such provisions Jud o%

give superior judges security from political udgments
influence. He shows that in order to protect 10th April
criminal prosecutions from politica’ influence 1981
Constitutions will create a Director of
Public Prosecutions, vest him with special
responsibilities and insulate him from the
directior. or control of politicians.

(continued)

In Fiji the Judicial and Legal Services
Commission appoints Judges, the Director of
Public Prosecutions and certain of his legal
officers as well as Registrars and Deputy
Registrars of the Supreme Court and the
Solicitor-General. De Smith says that this
procedure is intended to protect them from
political influence. Sectiosn 85(7) of the
Constitution appears to support that view in
relation to the Director of Public Prosecutions
when 1t says :-

"g5 (7). In exercise of the powers
conferred upon him by this w=ection the
Director of Public Prosecutions shall not
be subject to the direction or control of
any other person or authority."

If one accepts De Smith's views (supra
page 144) it is apparent that the Director of
Public Procsecutions is intended to be indepen-
dent and when the Constitution describes the
Office of the Director of Public Prosecutions
as a public office it seems that the intention
is to screen him from ministerial interference
by the cxercise of the Prime Minister's powers
under section 76(1) over government departments.
If a public office created by the Constitution
is to be placed under ministerial control it
would have to be'specifically provided for in
the Constitution as in section 84 in regard to
the Office of the Commissioner of Police.

Section 84(1) makes the Office of the
Commissioner of Police a public office and
subsection two places him in command of the
Force. By subsection three a Minister author-
ised by the Prime Minister "can give to the
Commissioner of Police general directions of
policy for maintenance of public safety and
public order." Thus the Constitution especially
1imits the independence of the Commissioner of
Police. Subsection four demonstrates the
difference between a public office created by
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the Constitution and a department of government.
It reads :-

"84.~-(L) Nothing in this section shall

be construed as precluding the assignment
to 2 Minister of responsibility under
section 75(1) of this Constitution for

the organisation, maintenance and admini-
stration of the Police Force, but the
Commissioner of Police shall ne responsible
for determining the use and controlling 10
the operations of the Force an’, except

as provided in the preceding suhsection,
the Commissioner shall not, in the exercise
of his responsibilities and p wers with
respect to the use and operational control
of the Force, be subject to the direction
or control of any person or authority."

If the Office of the Commissioner of Police
were a department of government® then section
76(1) would automatically apply to it. But 20
section 84(4) declares that a Minister can under
section 76(1) be assigned responsibility for the
organisation, maintenance and a‘ministration of
the Poline Force. Subsection three and four
demonstrates that even limited responsibility
for a public office can only be aszigned to a
Minister by virtue of a special provision in
the Constitution. It appears that section 76(1)
only applies to the Office of the Commissioner
of Police because section 84(4) says that it - 30
shall. In my view section 76(1) would only apply
to the O0ffize of the Director of Public Prosecu-
tions if the Constitution included a provision
to that effect similar to section 84(L4).

Section 85 contains no such provision for
assigning responsibility for "the Office of the
Director of Public Prosecutions" to a Minister
but this is what the notice does, subject to
section 8t.

The Fiji Constitution Order 1966, Schedulse 40
2, section 38 vested the Attorney-General with
the same powers that are now vested in the
present Director of Public Prosecutions wnder
section 85 of the current Constitution and also
screened him from the direction and control of
any other person or authority. There must have
been good reason for transferring those
exclusive powers to the newly created Director
of Public Prosecutions. The Di~ector of Public
Prosecutions contends th=t this was done to 50
ensure his independence from political interfer-
ence. Support for his contention appears in
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Notice 136 of The Laws of Fiji 1966, page Court of Fiji
321) of which section 14 reads :-

No.5
"14-(1) Until a member of the Executive Judsments
Council who is alsc an elected member 10th April
of the Legislative Council has, under 1981
section 34 of the Constitution, been .
(continued)

appointed to hold, as a Minister, the
office of Attorney-General, that office
shall be a public office.

(2) When the office of Attorney-
General ceases to be a public office -

(a) section 38 (other than subsection
(1) thereof) and sections 89(2)
and 100(5) of the Constitution
shall have effect as if the
references therein to the
Attorney-General were references
to the Director of Public
Prosecutions;

(b) sections 41(1)(a) and 90(2) of
the Constitution shall have effect
as if references therein to the
Attorney-General were references
to the Solicitor-General;

(c) section 89(2) shall have effect
as if a reference to the Solicitor-
General were included therein.

(3) Notwithstanding sectior 39 of the
Constitution, no appointment shall be made
to the office of the Director of Public
Prosecutions as long as the office of
Attorney-General remains a public office."

Section 14 enacts that when the Attorney-
General ceases to be a public officer and
becomes a politician he will cease to control
criminal prosecutions and his powers wvest in
the non-political Director of Public Prosecutions.
Obviously the present Constitution also intends
that control of criminal prosecutions shall be
beyond political interference thereby supporting
the view that it distinguishes between the
Office of the Director of Public Prosecutions
and a department of government.

The Gazette Notice states that the Ministert's
responsibility for the Office of the Director
of Public Prosecutions is subject to section 85.
But section 85 expressly states that the
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Director of Public Prosecutions "shall not

be subject to the direction or control of any
other person or authority". There would be a
clash between section 82 and section 85(7) if
department of government and public office

were synonymous. They can only exist together
by accepting that the Constitution distinguishes
between department of government and public
office.

Sectiorn. 127 of the Constitution defines
"public office" as an "office of emolument"
in the public service. In the layman's most
basic parlance it is a "salaried job". It
would be absurd to describe "a department of
government" as an office of emolument.

The Attorney-General submits that the
Director of Public Prosecutions needs office
accommodation, equipment, clerks, typists and
others to do the administrative work. To that
extent there is, he argues, a department
attached to the Office of the Director of
Public Prosecutions which requires funds for
that purpose. In order to make representation
in Parliament for those funds there must be
some form of parliamentary control and that is
best achieved by having a Minister responsible
for the administrative section. I concur in
that proposition provided the extent of the
ministerial responsibility is clearly set out
in the notice. A vague statement that the
Attorney-General is responsible for the
administration of "the Office of the Director
of Public Prosecutions" could, if accepted,
become the "thin edge of the political wedge".
It could be used to limit the Director of
Public Prosecutions! right to administer his
own office in carrying out his constitutional
functions.

This very aspect was considered in The
Queen v. Kirby and Others Volume 29 (1956)
Aust.L.J. 658, by Dixon C.J. He referred on
page 663 to the separation of powers by the
Constitution of the Commonwealth in creating
separate organs of government namely Executive,
Judicature and Legislature. He quoted Sir
William Harrison Moore'!s Commonwealth of
Australia 2nd Edition as follows :-

"Tn the case of the Commonwealth Parlia-
ment it is impossible to avoid the
conclusion that the separation of powers
was intended to establish legal limitations
on the powers of the organisations of
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The learned C.J. at page 664 also quoted from

government, and that the Courts are In the Supreme
required to address themselves to the Court of Fiji
problem of defining those functions." No.5

Judgments

Professor Willoughbyts Constitutional Law of 10th April
the U.S. 2nd Edition pages 1619 and 1620 :- 1981

"Thus it is not a correct statement of (continued)

the principle of the separation of

powers to say that it prohibits absolutely
the performance by one department of acts
which, by their essential nature, belong
to another. Rather, the correct statement
is that a department may constitutionally
exercise anypwer, whatever its essential
nature, which has, by the Constitution
been delegated to it, but that it may not
exercise powers not so constitutionally
granted, which from their essential nature,
do not fall within its division of govern-
mental functions unless such powers are
properly incidental to the performance by
it of its own appropriate functions. From
the rule as thus stated, it appears that
in very many cases the propriety of the
exercise of a power by a given department
does not depend upon whether, in its
essential nature the power is executive,
legislative or Judicial but whether it has
been specifically vested by the Constitution
in that department, or whether it is
properly incidental to the performance of
the appropriate functions of the department
into whose hands exercise has been given."

In my opinion that statement operates in two

ways :

(a)

(b)

It indicates that by implication the
Judicature must have been vested with
those administrative powers which are
necessary to enable it to function under
the Constitution which created it.

The Executive cannot exercise or vest
itself with powers which were not granted
to it by the Constitution and which do not
fall incidentally within its direction as
being governmental functions, viz. assuming
control of the administration of the
Judicature by purporting to make a
Minister responsible for the administrative
units without which the Judicature could
not function.
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Unlike the Judicature the Office of the
Director of Public Prosecutions is not a
separate organ of Government. Nevertheless 1
consider that the observations of Dixon C.d.
(supra) apply to that office in a similar
manner and that the Director of Public
Prosecutions being especially created by the
Constitution is automatically invested with
those powers of administration which are
incidental to his functions. 10

The views of Dixon C.J. were endorsed by
the Privy Council in Attorney-General v. The
Queen and Kirby v. The Queen Volume 30 (1957)
Aust. L.J. 638. At page 6LL their Lordships
stated :-

"Many functions perhaps may be committed

to a Court which are not of themselves
exclusively judicial, that is to say which
considered independently might belong to

an administrator. But that is because 20
they are not independent functions but

form incidents in the exercise of strictly
judicial powers."

The various public offices and Commissions
created by the Constitution require accommodation,
furniture, administrative staff and money to
enable them to function. In that respect they
are no different from any other section of the
Government. There cannot be a rigid definition
of "department of government" but it does not 30
mean every place where public servants carry on
their functions. A "department of government"
is a section or division which can be directed
and controlled by a Minister. Judges and
magistrates are employed and paild by the Govern-
ment but that does not weld them into a depart-
ment of government which can be directed and
controlled by a Minister. Government depart-
ments do not happen accidentally; they are the
deliberate creation of the Executive for the 40
purpose of running the nation. Therefore such
a notice should clearly state what it is that
a Minister is assuming direction and control of
because it may not be a government department
and as a result may fall outside ministerial
control and direction. With regard to statutory
departments such as Highways, Public Works,

Marine, they are the creations of statute and
naturally fall within ministerial direction and
control. However, the Constitution creates 50
several public offices such as Auditor-General,
Ombudsman, Director of Public Prosecutions and
places the holders outside ministerial control;
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as stated in The Queen v. Kirby (supra) they In the Supreme
necessarily have control of those administra- Court of Fiji
tive functions which are incidental to their

; . . No.5
own offices. Consequently the notice in "
question cannot be valid if it results in two Judgments
authorities namely the Attorney-General and 10th April
the Director of Public Pros+cutions independ- 1981
ently directing and controlling the administra- (continued)

tive employees and establishment without which
the Director of Public Prosecutions could not
carry out the functions of his office. The
qualification in the notice that the Ministert's
powers are subject to section 85 1is so vague
that it would probably lead to conflicting
directions.

How does one determine which administrative
matters are necessarily incidental to the
Director of Public Prosecutions?'! functions? I
think I should again emphasise that the
Director of Public Prosecutions is created by
the Constitution and that the notice is issued
under section 76(1) of the Constitution and
any interpretation should have regard to the
fact that the Cons+itution intends to screen
the Director of Public Prosecutions from
political pressure. Section 84 placss the
Commissioner of Police in command of a Police
Force and section 84(4) allows responsibility
for it to be assigned to a Minister under
section 76(1) as in the case of any department.
Unlike the Commissioner of Police no specific
body of personnel is placed by section 85 under
the command or direction of the Director of
Public Pros=zcutions. Presumably the Director
of Public Prosecutions! establishment is supplied
by the Public Service Commission with such non-
professional personnel as are from time to time
necessary to enable him to function and without
which the creation of his office and powers
would be nullified. I do not think that the
Director of Public Prosecutions will be
allocated personnel who are superfluous and not
incidental to his functions. Therefore if the
notice means that "the Office of the Director
of Public Prosecutions" is that portion of the
office staff, equipment and office space which
is not necessarily incidental to the Director
of Public Prosecutionst! functions it would
be proper to conclude that it is superfluous
to his requirement and cannot logically exist
as an essential part of his establishment.

However if it can be accepted that a

portion of the Director of Public Prosecutions?!
establishment does exist which he is not
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(continued)

entitled to administer on the ground that it
is not necessarily incidental to his functions
then no doubt a Minister can be made respon-
sible for it under section 76(1). If such a
portion exists in my view the Prime Minister
had allocated that responsibility to himself,
albeit indirectly. Gazette Notice 166 of
Volume 108 (supra) makes the Prime Minister
responsible for the statutory functions of
the Public Service Commission. By section
5(1)(c) and (d) of the Public Service Act
(No.4 of 1974) it is stated that :-

"5.,-(1) The Commission shall, in respect
of the Public Service be responsible for -

(c) the provision of suitable office
accommodation and the prescription
and supervision of the physical
working conditions of all employees
in the Public Service;

(d) approving and reviewing establishments
and the grading of posts. "

There is also provision under section 18
for the Public Service Commission to make
regulations governing "the management and
control" of the Public Service.

In using the words "establishment of the
Director of Public Prosecutions" I am giving
a meaning to the expression "Office of the
Director of Public Prosecutions" in the notice
which is different from that us«d in section
85(1) of the Constitution.

One may argue that if all the Director
of Public Prosecutions! establishment is
incidental to the exercise of his Constitutional
functions then there is no portion for which
a Minister can be made responsible and there-
fore the notice is meaningless. Accordingly,
any attemptby the Attorney-General to exert
general direction and control over "the Office
of the Director of Public Prosecutions" could
be set aside by the Court at the instance of
the Director of Public Prosecutions on the
ground that the notice cannot vest him with
any powers although it purports to do so.

If some portion of his establishment 1is
not necessary to the Director of Public
Prosecutionst! functions then it is surplus and
can be the Minister's responsibility. Any
direction the Minister gave to the "Office of
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the Director of Public Prosecutions" would In the Supreme
only affect that portion. An attempl to Court of Fiji
direct and control the rest of the Director of

Public Prosecutionst' establishment by includ- JudN;égts
ing them in a directive to the non-incidental g
portion could be set aside by the Conrt at 10th April
the instance of the Direetor of Public 1981
Prosecutions. I cannot visualise such a .
(continued)

situation arising since the Public Service
Commission would not permit the Director of
Public Prosecutionsto purport to retain a part
of an establishment which is not necessary to
his functions.

If the notice is meaningless I would
regard it as unconstitutional in that it
could and probably would prove to be a recipe
for confrontation and litigation between the
Attorney-General and the Director of Public
Prosecutions which could not be in the best
interests of the nation.

The defendant argued that the Attorney-
General is the Director of Public Prosecutions?
boss and if some ministerial control could not
be directed over the Office of the Director
of Public Prosecutions he would not be answer-
able to Parliament for the conduct of his
office. That observation reveals that the
Executive does not regard "the public office
of the Director of Public Prosecutions" created
by section 85 as being quite separate from
"the administrative office of the Director of
Public Prosecutions". The validity of the
notice cannot be supported by that argument
because it is not necessary for the Director
of Public Prosecutions to come under the
direction of the Attorney-General to make him
answerable under section 199 to the Judicial
and Legal Services Commission for the conduct
of his office and under section 1%6 the Supreme
Court has Jjurisdiction to determine whether
he has performed his functions lawfully.

If there is a portion of his establishment
which is not necessary to his functions it is
under the control of the Prime Minister via
the Public Service Commission.

Section 85 does not state that the
Director of Public Prosecutions shall have an
establishment but assumes that one will be
created to enable him to function. The notice
in saying "Office of the Director of Public
Prosecutions subject to section 85" does not
have in mind that the Director of Public

37.



In the Supreme
Court of Fiji

No.5
Judgments

10th April
1981

(continued)

Prosecutions must have control of his
establishment in order to function. The
notice must b2 taken to mean what it says and
it says "Office of the Director of Public
Prosecutions subject lo section 85". There is
no reference in section 85 to the effect that
the Director of Public Prosecutions is vested
with control over his own establishment because
incidental c¢ ntrol is implied generally.
Therefore the reference in the notice to
section 85 cannot be intended to mean that
ministerial control of the Direetor of Public
Prosecutionst establishment is subject to the
control vested in the Director of Public
Prosecutions by section 85 because 1t is not
section 85 which creates such control. What
the notice means is that the Director of
Public Prosecutions shall have full control
over criminal proceedings as set out in
section 85(4)(5) with freedom from direction
and control under section 85(7) but that the
Minister will control the establishment by
which he carries out those functions. When the
notice refers to "the Office" it must be taken
to mean the entire office or the Director of
Public Prosecutions! entire establishment; if
it meant Jjust some portion e.g. some financial
or future development section the notice would
obviously say so. It is not for the Court to
look around for sections or portions of the
Director of Public Prosecutions!'! establishment
which are not incidental to his functions and
say that the notice must be taken to mean that
the Minister only has direction and control
over those sections and therefore it is legal.

In departments of government Ministers do
not take over the direction and control of the
personnel e.g. labourers, clerks, office boys,
artisans, lorries, excavators, technicians.
Ministersare concerned with the broad aspects
of Executive and departmental policy and with
priorities among those requiring and demanding
the service and help of departments, not with
the provision of a typewriter to the Legisla-
ture or of a spade to the Public Works
Department or the cost of those items. The
words "general direction and control" in
section 82 are particularly appropriate to
Government policies and to the way in which
a department shall operate and the projects it
should undertake. If one applies that reason-
ing to the notice the words "general direction
and control" over "the Office of the Director
of Public Prosecutions" prohably do not mean
direction and control of the individual members
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of the staff but of the mode in which the
establishment shall operate in accordance with
the Executive policy regarding criminal
prosecutions.

To give the Attorney-General power to
control the Office or establishment »f the
Director of Public Prosecutions by directing
the mode in which it shall operate would
enable him to interfere with the Director of
Public Prosecutions! functions and would be
unconstitutional.

For the reasons I have given I regard the
notice as drafted as investing the Attorney--
General with power to direct and control the
cstablishment or "Office of the Director of
Public Prosecutions" and to override similar
powers impliedly vested in the Director of
Public Prosecutions. Accordingly the notice

conflicts with section 85(7) and is unconstitu-
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(continued)

tional and a declaration should issue accordingly.

Sd: J.T.,Williams
(J.T.Williams)

JUDGE

suva,
10th April, 1981
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CIVIL JURISDICTION

IN THE MATTER of the Constitution of Fiji,
Sections 76(1), 82, 85 and 97(1)

IN THE MATTER of an Order purportedly
made pursuant to the Constitution of Fiji,
Section 76(1) (Fiji Royal Gazette, Friday,
6th February, 1981).

AND

IN THE MATTER of an application by the 10
Director of Public Prosecutions pursuant
to Section 97(1) of the Constitution of

Fiji.
Between: The Director of Public
Prosecutions Plaintiff
And: The Attorney-General Defendant
Messrs. R.E.Lindsay and V.Maharaj for the
Plaintiff
Sir John Falvey, Q.C. and Mr.G.Grimmett for the
Defendant 20

JUDGMENT

The plaintiff moves for a declaration that
an assignment of responsibility to the Attorney-
General made under Section 76(1) of the

- Constitution and published in the Gazette dated

6th February, 1981 is unconstitutional in so

far as it relates to the Office of the Director

of Public Prosecutions. He alleges contraven-

tion of Section 85 ("section" in this judgment

means "section of the Constitution of Fiji"). 30

The relevant part of the direction assign-
ing the responsibility is in following terms:-

" FIJI INDEPENDENCE ORDER, 1970

ASSTGNMENT OF MINISTERTIAL
RESPONSIBILITIES

IN exercise of the powers conferred upon

him by subsection (1) of Section 76 of

the Constitution, and acting in accordance

with the advice of the Prime Minister,

the Governor-General has, by directions 40
in writing, assigned to -
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responsibility for the conduct of the Court of Fiji
business of the Government specified in No.5
Column 1 of the Schedule and responsibil- Judgments

ity for the administration of the Ministry .

and departments of the Government speci- %82? April
fied in Column 2 of the Schedul-.

(continued)
Dated the 28th day of January 198l.
By Command
I.Q. LASAQA
Secretary to the Cabinet
SCHEDULE
Column 1 Column 2
(Business of the (Ministry and
Government) departments of the
Government)
Criminal law and Office of the
procedure; Director of Public
Evidence; Prosecutions

(subject to section
85 of the Consti-
+tution; "

Section 76 reads :

"76-(1) The Governor-General, acting in
accordance with the advice of the Prime
Minister, may, by directions in writing,
assign to the Prime Minister or any other
Minister responsibility for the conduct
(subject to the provisions of this
Constitution and any other law) of any
business of the Government, including
responsibility for the administration of
any department of the Government.

(2) Without prejudice to the assignment
of any responsibility to him under the
preceding subsection, the Attorney-General
shall be the principal legal adviser to
the Government."

Relevant parts of section 85 read :-

"g5-(1) There shall be a Director of
Public Prosecutions whose office shall bhe
a public office.
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(4) The Director of Public Prosecu-
tions shall have power in ary case in which
he considers it desirable so to do -

(a) to institute and undertake
criminal proceedings before any
court of law (not being a court
established by a disciplinary law);

(b) to take over and continue any
such criminal proceedings that
may have been instituted by any 10
other person or authority; and

(c) to discontiaue at any stage before
Judgment is delivered any such
criminal proceedings instituted
or undertaken by himself or any
other person or authority.

......................................

(6) The powers conferred upon the
Director of Public Prosecutions by para-
graphs (b) and (c) of subsection (4? of 20
this section shall be wvested in him to
the exclusion of any other person or
authority:

(7) In the exercise of the powers
conferred upon him by this section the
Director of Public Prosecutions shall not
be subject to the direction or control of
any other person or authority. " 30

The powers conferred by this section were

exercised by the Attorney-General until 1970
when the Office of the Director of Public
Prosecutions was created.

Section 82 of the Constitution reads :

"82., Where any Minister has been charged

with responsibility for the administration

of any department of the Government, he

shall exercise general direction and

control over that department and, subject Lo
to such direction and control, any

department in the charge of a Minister
(including the office of the Prime

Minister or any other Minister) shall be

under the supervision of a Permanent

42,



10

20

30

40

Secretary or of some other supervising In the Supreme

officer whose office shall be a public Court of Fiji
office: -
0.5
Provided that - Judgments
10th April

(a) any such department may be under 1981
the joint supervision o. two or .

more supervising officers; and (continued)

(b) different parts of any such
department may respectively bhe
under the supervision of different
supervising officers. "

The plaintiff, for the purposes of this
mction, invokes this Court'!s jurisdiction under
section 97 of the Constitution. This juris-
diction is distinct from, and additional to,
the Jjurisdiction given to this Court by the
Supreme Court Ordinance or any other law. All
preliminary matters, as well as the substantive
motion, have been dealt with under this Jjuris-
diction.

The gaintiff urges several grounds in
support of the motion which can be summarised
in what appears in ground 7.

"7. That the scope of significant activities
in regard to the Director of Public
Prosecutions and his office are those
contained expressly or by implication
in Section 85 of the Constitution and
other written laws, the scope of which
activities precludes a purported
assignment to a Minister of 'general
direction and control! over the said
Director of Public Prosecutions and
his office."

Put briefly, if the assignment complained
of contravenes the provisions of section 85, it
is invalid and the plaintiff must succeed. If
not, he must fail.

The plaintiff corntends that, because of
the words "subject to the provisions of this
Constitution" appearing in section 76(1l), the
assignment of responsibhility under that section
should be read subject to section 82 which
requires that the assignee "shall exercise
general direction and control over that depart-
ment". That being so, says he, the assignment
contravenes sectinn 85(7) which specifically
excludes any direction or control over the
plaintiff in the exercise of the powers conferred
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upon him by section 85(4).

It is difficul—: to see how sections 76
and 82 can be construed in the manner suggested.
The words "subject to" in sectinn 76 have a
limiting effect. Section 82 cannot be
construed so as ‘to enlarge the powers given by
it. Section 76 assigns powers and section 82
descrines the manner in which they are to be
us~d, The two sections, in our view, ought
to be read together in order to assess their
true intent.

The Constitution follows the Westminster
model as do several recent Commonwealth
Constitution. (See New Commonwealth and its
Congtitution - de Smith).

Under Section 76 responsibility may be
assigned to Ministers for the conduct of the
business of the Government by various depart-
ments. The Ministers, however, must do this
subject to the provisions of the Constitutior.
They must not lread on forbidden ground.

Section 82 states that over the depart-
ments for which thes politically elected
Ministers are resp.nsible they "shall exercise
general (underlining mine) direction and
control™ and that, subject to such direction
and c ntrol, the depzartments must be admini-
stered by permanent officers of the Public
Service. This construction, calculatel to
guarantee continuity, is consistent with the
intention behind all Constitutions which follow
the Wastminster model.

That, in our view, is the essence of the
two sections.

Powers assignable under section 76 are
subject to section 85(7) and other similar
provisions relating to offices whose holders
cannot be subjectel to direction and control
in the exercise and performance of certain
specified powers and functions. Assignment
carmot be absolute. Any assignment purporting
to be absolute would be unconstitutional. The
assignment complained of is not in absolute
+terms. The defendant cannot invoke section 82
to ariogate to himself powers not assigned
under section 76. He cannot assume any
direction and control, general or specific,
over ground forbidden to him by section 85.

If he attempts to o so, his action will be
unconstitutional, not the assignment.
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The plaintiff contends further that the In the Supreme
tOffice! of the Dirzctor of Public Prosecutions Court of Fiji
created by section 85 is not a department of No.5
the Government envisaged by section 76. He, Jud ménts
however, does have an establishment called the g
"Office of the Director of Public Prosecutions" 10th April
employing numerous legal officers and other 1981
personnel. The Goverrment provides ihem with
office accommodation, furniture and, above all,
money to enable them to perform their duties
under section 85. In that regard, they are no
different from any other section of the Govern-
ment. The expression "departmeat" is not
defined by the Constitution and must be given
the ordinary dictionary meaning as being "a
division of a complex whole". A department of
the Government is, in our view, any division of
the governmental machinery where persons employed
by the Government carry out functions assigned
to them. These "departments" are, in various
assignments, given different names, the names
by which they are traditionally known. Most
are called "departments"; some are called
"offices", such as, Crown Law Office, Central
Planning Office or Office of the Ombudsman;

(continued)

one, at least, is called a "bureau" - Bureau
of Statistics; some stand by themselves such as
"Archives of ['iji". Such terminology, wherever

it appears in various assignments, 1is merely
descriptive of the physical establishment where
members of the public service carry out assigned
functions and should not be given any legal
significance for purposes of construction of
constitutional provisions. The Constitution
itself has created none of these establishments
and the expression "office" in section 85(1)
should not be confused with the word "office"
used in the assignment. Section 85(1) creates,
not a physical establishment, but a "public
office" as defined in section 127 which can only
be filled by a single individual. The assign-
ment in question, read in its entirety, does

not use "office" in that sense. Under "depart-
ments", for instance, the schedule to the
assignment also includes "Office of the
Registrar-General", "Office of the Administrator-
General", "Office of the Commissioner of Stamp
Duties"and "Crown Law Office".

Apprehension and prosecution of persons
accused of crimes is, and has slways been, an
important Governmental function., Protection
from interference conferred by the Constitution
to ensure impartiality cannot elter that. Like
any other department of the Government the
"Office of the Director of Public Prosecutions"
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employs public officers, assesses budgetary
reqairements and must find ways of procuring
money from the same source as any other
department. Its future requirements must find
a place in any projected development plan.

The Constitution, quite understandably, makes
no provision for any separate machinery to
accomplish that for this office. What is
clear is that a great deal of work, completely
unconnacted with the powers conferred by
section 85(4), must be done in order that those
powers might be effectively exercised. The
assignment made by the Governor-General covers
this work, and this work alone, section 85
being specifically excluded from the scope of
the assignment.

As for "Criminal law, Procedure and
Evidence" it is conceded by the plaintiff that
drafting and enactment of amending legislation
relating to these must necessarily be the
responsibility of the Attorney-General. As
the powers given to the Director of Public
Prosecutions under section 85(4) are specifi-
cally excluded, we consider that the assign-
ment must equally necessarily relate solely to
drafting and enactment of legislation.

Reference was made to the Prime Minister's
speech in the House of Representatives explain-
ing the reasons for assignmentand a copy of
the speech was annexed to the plaintiff!s
affidavit. We are unable to find any assistance
from the speech. Reasons and motives leading
to the assignment are largely irrelevant; we
are concerned solely with the constitutionality
of the assignment itself.

We accept theplaintiffts contention that
a great many functions he has to perform,
though not specifically included under section
85(4)., must, by necessary implication, be
regarded as incidental to a proper exercise of
his powers under that section. To give one
example, he must call for police dockets
prepared by the Criminal Investigation Depart-
ment. He must be able to give them directives
on matters relating to investigation and
prosecution of crimes. If the Minister in charge
of the Police Force, or the Commissioner of
Police himself, interferes with these functions
this Court would, no doubt, regard such action
as interference with powers conferred by
section 85(4) and, consequently, unconstitution-
al. The assignment in question does not and
cannot, in our view, cover functions necessarily
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incidental to the exercise of powers conferred In the Supreme

by section 85. There is, however, outside Court of Fiji
such functions, a substantial area of
administrative activity requiring cabinet No.5
consideration and parliamentary approval over Judgments
which general control and direction may be 10th April
exercised without violating the provisions of 1981 P
section 85.

(continued)

Is the assignment administratively
necessary? Is it desirable? This Court must
avoid posing these questions, no matter how
great lLhe temptation. To do so would only tend
to confuse the issue and may even interfere
with the discretion which belongs solely to
the Prime Minister. We recognise the possibility
that the powers assigned might be abused. For
that matter, we recognise that all power,
howsoever, acquired, is susceptible to abuse.
Here, however, we are concerned only with
legality of acquisition, not susceptibility
to abuse.

In the result we find that the burden of
proving unconstitutionality has not been
discharged and the motion is consequently
dismissed.

As for the alternative declaration, we are
satisfied that, if the assignment, as worded,
is constitutional and valid, there is no power
in this Court to direct that it be worded
differently.

There will be no order for costs.

In passing we should, perhaps, make one
observation. Papers annexed to affidavits filed
by the parties suggest fear on the plaintiffts
part that the assignment complained of will be
manipulated as a basis for political interference.
It is not for this Court to say if such fear
is justified. The papers, however, do reveal
an extraordinary atmosphere of bitterness and
mutual recrimination between the two offices.

It may, on the one hand, be nostalgia for lost
powers; it may, on the other, preoccupation
with interference. The reasmis immaterial.
Whether the situation was known at the time of
the choice of Ministers for various assignments
is not known. All this Court can say is that
the holders of the two offices are among the
highest custodians of the public interest and
any likelihood of open conflict between them
can only do harm to the country. The alterna-
tive declaration sought by the plaintiff
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suggests that this likelihood can be removed
by a more specifically worded assignment.

The defendant!s counsel himself concedes that
the assignment might have been more happily
worded. The matter is one for Government
consideration, not a Court declaration.

It is our firm belief, however, that any
step taken to avert future litigation between
the two important law enforcement agencies
cannot but be in the best interests of the
rule of law which the Constitution proclaims
to be one of its major objectives.

3d: G.Mishra

(G.Mishra)
JUDGE
Suva,
10th April, 1981.
No. 6
ORDER

IN THE SUPREME COURT OF FIJI  Civil Action
CIVIL JURISDICTION No. 178 of 1981

EZTWEEN: Director of Public

Prosecutions Plaintiff
AND: Attorney-General Defendant

DATED AND ENTERED THE 10Td DAY OF APRTL, 1981

This action coming on for trial before their
Lordships, the Chief Justice Mr. Justice
Tuivaga, Mr Justice Mishra and Mr Justice
Williams on the 13th day of March, 1981 and the
20th day of March, 1981 befor= this Court in
the presence of counsel Tor the Plaintiff and
for the defendant

AND UPON READING the pleadings and affidavits

AND UPON HEARING what was alleged by Counsel
for the Plaintiff and the Defendant

THIS COURT DID ORDER that this action should
stand for Jjudgment
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AND this action standing for judgment this In the Supreme
day in the list in the presence of Counsel for Court of Fiji
the Plaintiff and Defendant No.6

IT IS THIS DAY DECLARED that the notice assign- OrdeT

ing responsibility to the Attorney-General 10th April
under Section 76(1) of the Constitution in 1981
relation to the Office of the Directc. of Public .
Prosecutions is unconstitutional. (contlnued)
BY ORDER
10 Sd:
REGISTRAR
Dated this 10th day of April, 1981
No.7 In the Fiji
Court of Appeal
NOTICE OF APPEAL
No.7
Notice of
Appeal

IN THE FIJI COURT OF APPEAL F.C.A.No.18 of
CIVIL JURISDICTION 1981

21st May 1981

(On Appeal from the Supreme Court of Fiji:
No.178 of 1981)

IN THE MATTER of the Constitution of Fiji,
20 Sections 76(1), 82, 85 and 97(1)

IN THE MATTER of an Order purportedly made
pursuant to the Constitution of Fiji,
Section 76(1) (Fiji Royal Gazette, Friday, Civil Action

6th February, 1981) on behalf of
: Crown Law
AND Off. Exempt
from Court Fees
IN THE MATTER of an application by the Signature:

Director of Public Prosecutions pursuant

to Sectiin 97(1) of the Constitution of Date:21/5/80

Fiji
30 BETWEEN: THE ATTORNEY-GENERAL Appellant
(Original Defendant)
AND: THE DIRECTOR OF PUBLIC

PROSECUTIONS Respondent
(Original Plaintiff)
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21st May 1981
(continued)

NOTICE OF APPEAL

TAKE NOTICE that the Fiji Court of Appeal
will be moved at the expiration of 14 days
from the service upon you of this Notice,

or so soon thercafter as Counsel can he
heard, by Counsel on behalf of the Attorney-
General, the above-named Appellant, on appeal
from the Decision of the Honourable Mr,
Justice Tuivaga, the Chief Justice, and of
the Honourable Mr. Justice Witliams, bheing a
majority decision of the Supreme Court below
with the Honourable Mi*. Justice Mishra
dissenting, given on the 10th day of April
1981 following the hearing of this matter
whereby a Declaration was made, for Orders
that -

(1) The majority decision of the Supreme
Court below whereby a Declaration was
made, be set aside; and

(2) +the costs of and incidental to this
Appeal, and the costs of the proceedings
in the Supreme Court below, be paid by
the Respondent.

AND FURTHER TAKE NOTICE that the grounds of
this App=al are :-

1. The judges constituting the Supreme Court
below should have disqualified themselves
from adjudicating.

2. The Supreme Court below, in constituting
itself with three judges instead of with
one in accordance wi-h the usual practice
of the Supreme Court and as envisaged
in the provisions of the Supreme Court
Act, the Supreme Court Rules 1968 and
the Supreme Court (Constitutional Redress
or Relief) Rules, 1981, caused a
miscarriage of Justice.

3. The Respondent is not a Zegal entity
since the office of the Respondent is
not: a corporation sole, and it has not
been clothed by the Constitution, by
statute or otharwise with the ability to
civilly sue and be sued.

4, The Respondent had no 'locus standi' to
bring the proceedings in the Court below.

5. The Directions in writing addressed to
the Appellant and given by His Excellency
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the Governor General, acting in accordance In the Fiji
with the advice of the Prime Minister ~ Court of Appeal
pursuant to the provisions of section 75(1) No.7

of the Constitution of Fiji, notification Noticg°of

of which was published in the Fiji Royal A al
Gazette for Friday the 6th day of February ppe

1981 as Gazette Notice numbered 168, are 21st May 1981
constitutional, lawful and valid Direc- ) )
tions and in Jeciding otherwise the Court (continued
below erred in law.

Dated the 21st day of May 1981

3d: G. Grimmett

GEOFFREY GRIMMETT, Crown
Solicitor, for Solicitor-
General of and whose address
for service is Crown Law
Office, Government Buildings,
Suva, th= Solicitor for the
above-named Appellant

To: Director of Public Prosecutions, the
avove-named Respondent.

No.&8 No.8
Respondent?s
RESPONDENT®S5 NOTICE Notice

11th June 1981
IN THE FIJI COURT OF APPELAL F.C.A.No.18 of
CIVIL JURISDICTION 1981

(On Appeal from the Supreme Court of Fiji:
No.178 of 1981)

IN THE MATTER of the Constitution of Fiji,
Tections 76(1), 82, 85 and 97(1)

IN THE MATTER of an Order purportedly made
pursuant to the Constitution of Fiji,
Section 76(1) (Fiji Royal Gazette, Friday,
6th February, 1981)

AND

IN THE MATTER of an appliication by the
Director of Public Prosecutions pursuant
to Section 97(1) of the Constitution of
Fiji

51.



In the Fiji
Court of Appeal

No.8
Respondent!s
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11th June 1981
(continued)

BETWEEN: THE ATTORNEY-GENERAL Appellant

(Original
Defendant)
AND: THE DIREFCTOR OF PUBLIC
PROSECUTIONS Respondent
(Original
Plaintiff)

RESPONDENT®*S NOTICE

TAKE NOTICE that the abovenamed Respondent
intends upon the hearing of the Appeal under
the Appellant!s Notice of Appeal dated 21st
May, 1981 from the majority Judgment of Tuivaga
CJ and Williams J given on the 10th April,

1981 to contend thatthe majority Judgment
should be affirmed on the following additional
grounds:

1. That the purported assignment is uncon-
stitutional in that the ambit of Minister-
ial responsibility is not delimited
adequately and/or at all.

2, That the purported decision to assign to
the Attorney-General responsihility for
the Office of the Director of Public
Prosecutions was bas<d upon a fundamental
misunderstanding of the provisions of
the Constitution namely :-

(a) that it was a legal requirement that
the Office of the Director of Public
Prosecutions should be subjected to
Ministerial responsibility and control;

(b) that tlie Constitution of Fiji is
essentially concerned with the issue
of Ministerial responsibility and an
assignment of the office of the
Director of Public Prosecutions under
Section 76(1) of the Constitution to
a Minister was consequently a formal
requirement in regard to which the
Prime Minister had no constitutional
discretion.

ALTERNATIVELY, if the Honourable Court,
contrary to the r=spondent's submissions, holds
the purported directions in writing to be
constitutional, the respondent seeks a declara-
tion comprehensively delimiting the scope of
such directions in writing since the effective
functioning of the respondent!s office requires
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proper legal clarification thereof. In the Fiji
Court ofAppeal
DATED this 11lth day of June, 1981

No.8
Respondent®s
Sd: R.E.Lindsay Notice
Couns=l for the Plaintiff 11th June 1981
To: The Attorney-General (continued)
No.9 No.9
_ Judgment
—— n 1981

IN THE FIJI COURT OF APPEAL
Civit Jurisdiction
Civil Appeal No. 18 of 1981

Between:
THE ATTORNEY-GENERAL Appellant

and

THE DIRECTOR OF PUBLIC
PROSECUTIONS Respondent

Sir John Falvey, Q.C. & D.Rabo for the Appellant
R.Lindsay & D.Fatiaki for the Respondent

Date of Hearing: 23rd and 24th July, 1981
Delivery of Judgment: 5th August, 1981

JUDGMENT OF THE COURT

Chilwell, J.A.

.The judgment of the Supreme Court which is
the subject of this appeal is expressed in the
formal order of that Court as follows :

"It is..... Declared that the notice
assigning responsibility to the Attorney-
General under section 76(1) of the
Constitution in relation to the Office of
the Director of Public Prosecutions is
unconstitutional."
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In the Fiji The material parts of the notice, which
Court of Appeal appeared in the Fiji Royal Gazette on 6th

No. 9 February 1981, state:
Judgment " FIJI INDEPENDENCE ORDER, 1970
5th August
1981 T AT
ASSIGNMENT OF MINISTHERI AL
(continued) RESPONSIBILTTIES

In exercise of the powers conferred upon
him by subsection (1) of section 76 of the
Constitution, and acting in accordance with
the advice of the Prime Minister, the
Governor-General has, by directions in
writing, assigned to -

The Attorney-General
responsibility for the conduct of the
business of the Govermment specified in
Column 1 of the Schedule and responsibit-
ity for the administration of the Ministry

and departments of the Government specified
in Columr 2 of the Schedule.

Dated the 28th day of January 1981.

By Command

I.Q.LASAQA
Secretary to the Cabinet

SCHEDULE
Column 1 Column 2
(Business of the (Ministry and depart-
Government) ments of the Govern-

ment )

(a) Courts (legisla- Ministry of the
tion governing); Attorney-General
together with -

Criminal law and Office of the

procedure; Director of Public
Prosecutions

Evidence; (subject to section
85 of the Constitu-
tion);

The Judicial Depart-
ment (subject to
Chapter VII of the
Constitution). "

That and similar notices gazetted that day dealt
with a large number of headings of Government
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business and a large number of Ministries and
Departments of the Gover-ment.

Section 76(1) of the Constitution provides:

"76(1) The Governor-General, acting in
accordance with the advice of the Prime
Minister, may, by directions in writing,
assign to the Prime Minister or any other
Minister responsibility for the conduct
(subject to the provisions of this
Constitution and any other law) of any
business of the Goverament, including
responsibility for the administration of
any department of the Goverament."

The Office of Director of Public Prosecu-
tions (D.P.P.) is created in section 85 of
the Constitution within Chapter VI headed the
Executive. We set that section out in full and
draw immediate attention to subsections (4),

(6) and (7).

"85(1) Thars shall be a Director of
Public Prosecutions whose offize shall be
a public office.

(2) Power to make appointments to the
office of Director of Public Prosecutions
shall vest in the Judicial and Legal
Services Commission:

Provided that the Commission shall not
select for appointment to hold that office
a person who is not a citizen of Fiji and
is not a public officer unless the Prime
Minister has agreed that such a person
may be so selected.

(3) A person shall not be gualified to
hold or act in the office of Director of
Public Prosecutions unless he is qualified
for appointment as a Jjudge of the Supreme
Court.

(4) The Director of Public Prosecutions
shall have power in any case in which he
considers it desirable so to do -

(a) to institute and undertake criminal

proceedings before any court of
law (not being a court established
by a disciplinary law);

(b) to take over and continue any such
criminal proceedings that may have
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Judgment

5th August
1981

(continued)

been instituted by any other person
or authority; and

(¢) to discontinue at any stage before
judgment is delivered any such
criminal proceedings instituted or
undertaken by himself or any other
person or authority.

(5) The powers of the Director of
Public Prosecutions under the preceding
subsection may be exercised by him in 10
person or through other persons acting
in accordance with his general or
specific instructions.

(6) The powers conferred upon the
Director of Public Prosecutions by
paragraphs (b) and (c) of subsection (4)
of this section shall be vested in him
to the exclusion of any other person or
authority:

Provided that, where any other person 20
or authority has insticuled criminal
proceedings, nothing in this subsection
shall prevent the withdrawal of those
proceedings by or at the instance of that
person or authority at any stage before
the person againstvwhom the proceedings
have been instituted has been charged
before the court.

(7) In the exercise of the powers
conferred upon him by this section the 30
Director of Public Prosecutions shall not
be subject to the direction or control
of any other person or authority.

(8) For the purpose of this section,
any appeal from any determination in any
criminal proceedings before any court,
or any case stated or question of law
reservaed for the purposes of any such
proceedings to any other court, shall
be deemed to he part of those proceedings: 40

Provided that the power conferred on
the Director of Public Prosecutions by
subsection (4)(c) of this section shall
not be exercised in relation to any
appeal by a person convicted in any
criminal procecdings or to any case
stated or question of law reserved except
at the instance of such a person. "
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Section 82 is also relevant and in setting it In the Fiji

out in full we draw immediate attention to the Court of Appeal

general control exercised by a Minister of a

department of the Government and the Jud ﬂgﬁz
supervisory control of the Permanent Secretary &
or other supervising officer of that depart- 5th August
ment. 1981

"82., Where any Minister has been charged (continued)

with responsibility for the administration
of any department of the Government, he
shall exercise general direction and
control over that department and, subject
to such direction and control, any depart-
ment in the charge ofa Minister(including
the office of the Prime Minister or any
other Minister) shall be under the super-
vision of a Permanent Secretary or of sone
other supervising officer whose office
shall be a public office:

Provided that -

(a) any such department may be under
the Jjoint supervision of two or
more supervising officers; and

(b) different parts of any such depart-
ment may respectively be under the
supervision of different supervising
officers. "

The word department in the context "any
department of the Government" is nowhere defined
in the Constizution although the word is
defined in the Public Service Act 1974 for the
purpose of that Act as :

"eeeees.a Ministry of the Government or
a Department within such a Ministry. "

We think that the majority opinion in the
Judgments of Tuivaga C.J. and Williams J. can
be synthesised in thils way: The Office of
D.P.P. is not a Department of the Government;
in any event the assignment is complete, not
partial and is conbrary to section.85(75.

The grounds of appeal, which are not
restricted to the interpretation question are
as follows :

"l. The Jjudges constituting the Supreme

Court below should have disqualified
themselves from adjudicating.
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2. The Supreme Court below, in constitu-
ting itself with three Jjudges instead
of with one in accordance with the
usual practice of the Supreme Court
and as envisaged in the orovisions of
the Supreme Court Act, the Supreme
Court Rules 1968 and the Supreme Court
(Constitutional Redress or Relief)
Rules, 1981, causcd a miscarriage of
Justice. 10

3, The Respondent is not a legal entity
since the office of the Respondent is
not a corporation sole, and it has not
been clothed by the Constitution, by
statute or otherwise with the ability
1o civilly sue and be sued.

4i., The Respondent had no 'locus standi!
to bring the proceedings in the Court
below.

5. The Directions in writing addressed to 20
the Appellant and given by His Excellency
the Governor-Cenw~ral, acting in accord-
ance with the advice of the Prime
Minister pirsuant Lo the provisions of
section 76(1) of the Constitution of
Fiji, notification of which was
published in the Fiji Royal Gazette
for Friday the 6th day of February 1981
as Gazette Notine numbered 168, are
constitutional, lawful and valid 30
Directions and in deciding otherwise
the Court below erred in law. "

The respondent advanced arguments in support of
the Jjudgments of Tuivaga C.d. and Williams J.
and by notice raised the following additional
grounds also supported by argunent why this
Court should affirm the Jjudgment below.

"1, That the purported assignment is
unconstitutional in that the ambit
of Ministerial responsibility is aot 40
jelimited adequately and/or at =all.

2. That the purported decision to assign
to the Attorney-General responsibility
for the Office of the Director of
Public Prosecutions was based upon a
fundamental misunderstanding of the
provisions of the Constitution namely:

(a) that it was a legal requirement
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that the O0ffice of the Director In the Fiji
of Public Prosecutinns should be Court of Ano=2al
subjected to Ministerial responsi-

sa S e . No.9
bility anl controls Judgment
{b) that the Constitution of Fiji is 5th August
essentially concerned with the 1981
issue of Ministerial responsibil- (continued)

ity and an assignment of the office
of the Director u5f Public Prosecu-

10 tions under Section 76(1) of the
Constitution to a Minister was
consegquently a formal requirement
in regard to which the Prime
Minister had no constitutional .
diserz=tion.

ALTERNATIVELY, if the Honourable Court,
contrary to the respondent's submissions,
hold the purported directions in writing
to be constitutional, the respondent seeks

20 a declaration comprehensively delimiting
the scope of such directions in writing
since the 2ffective functioning of the
responident?s office requires proper legal
clarification thereof. "

Ground 1

The appellant alleges bias on the part of
the Supreme Court Judges, not actual biaz hut
the presumptive bias which is inferred where
a Judge acts in his own cause or is aot se=n to

30 ~ have been impartial between the litigants.

Sir John Falvey advised us that the
Attorney-Genera® (A-G) feels very strongly on
this issue. He said that the A-G secks a
definitive judgment from this Court. If the
rhetoric (albeit polite) accompanying Sir John's
submissiong is a guide he made the point in
accordance with his instructions.

At the core of the submission is the fact
that in the same Gazette notice there was
Lo assigned to the A-G responsibility for the
administration of

"The Judicial Department (subject to
Chapter VII of the Constitution). "

The record discloses a letter written by the
Chief Justice to the A-G at a time when the
assignment was being considered and drafted and
subhsequent press comments which, taken together,
are capable of the interpretation that the
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Judges were as such against the assignment to
the A-G of responsibility for the administra-
tion of the Judicial Department as was the
D.P.P. against the assignment to the A-G of
responsibility for the administration of his
office.

Sir John Falvey took the point with the
Judges but his submissions to them do not appear
to have been directed at the Judges acting in
their own cause but at the expression in the
press of what might be thought to be the views
of the Judiciary affecting their ability <o
act impartially. The Judges considered his
submissions and ruled against him. The velevant
portion of the Judgment of the Court reads :-

" Respondent has raised three preliminary
issues: firstly whether, in view of
commenis made in the press, and in view of
the contents of a letter from the Chief
Justice to the Attorney-General annexed to
the respondent!s affidavit, the Supreme
Court of Fiji as presently constituted

can fairly ani impartially deal with this
application. Respondent does not invite
the Courl to infer any linkage between the
Chief Justice's letter and the comments
that have, from time to time, appeared in
the press. We draw no such inference of
linkage.

Comments, some of them at least, are
very strong indeed and allege alarm and
distress on the part of the judges resulting
“rom the Order, the Chief Justice's letter,
no doubt, suzgests that he, and the Judges
generally, are opposed to the Order as it
affects the Judiciary. A paper, written
by another Chief Justice of Fiji, also
annexed to the respondentt!s affidavit, on
the other hand suggests egually strongly,
that the appointment of a Minister of
Justice having administrative control over
the Judiciary and the Office of the Director
of Public Prosecutions would be a salutary
thing and that, there should be no legal
impediment to the establishment of such
a Ministry. Thes~ w2 regard as opinions
largely as to desirabi’ity.

The sole issue before this Court,
however, is whether or not the Order
complained of contravenes the provisions
of the Constitution. The issue must be
decided by this Court which alone has
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original Jjurisdiction in this matter. In the Fiji
To decline Jurisdiction would be to bar Court of Appeal
relief altngether without any possibility

of a hearing, and the Court, therefore, Jud No.z
must accept jurisdiction. The Judges, by uagmen
training and experience, are capable of 5th August
isolating, and dealing with, issues of 1981

law quite independently of their personal (continued)

views of the desirability of any admini-
strative measures or of any opinions, no
matter how strongly, expressed in the
press. We, therefore, consider this Court
competent in every way to deal with the
application, thesole issue being that of
legality and not of desirabilizy. "

In his oral submissions to us Sir John
said that the root of the declaraticn maie by
the Judges was that the Gazette notice violates
the independence of the D.P.P. and is therefore
unconstitutional; if the argument leading to
that conclusion is tenable then how much
stronger must it apply to the Judicial Depart-
ment?; was there not concern on the part of
all the Judges who preside over that Department
that the assignments should be set aside?; if
the Judges who delivered the majority Judgment
helow are correct in their view that the O0ffice
of the D.P.P. is undermined how much more
strongly must the Judicial Department have felt
itself undermined? He concluded by saying :-

"By being able to makz a declaration in
the proceedings issiled by the DPP the
Judicial Department effectively got
itself of the same hook."

He cited the case of Dimes v. Grand Junction

Canai (1852) 3% H.L.C. 759 and submitted that

The three judges were being Judges in their
own cause i.e. the cause of the Judicial
Department:.

We do not have the advantage of an opinionn
from the Judges below upon this approach to the
issue of bias. If it had been put to them in
the way Sir John Falvey put it to us we feel
sure that the Court in its judgment would have
dealt with that aspect of bias.

In the prepared written submissions which
Sir John tendered to this Court but did not
read in full the emphasis is upon the
impartiality point. Ther: 1s no express
reference o the Judges acting in their own
cause although that may possibly be implicit
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in some of the references to the press
somments. We think we should record the
substance of Sir Johnt's written submissions
hecause we have come to the conclusion that
his oral submissions have to be considere? in
tha context of the way he conducted the argu-
ment ia the Court below and in the context of
his written submissions prepared, as they wers,
in anticipation of the hearing of this appeal
and tendered to this Court as his submission
on ground 1. The opening paragraphs state:

"The Appellant!s first ground of appeal
is that the judges constituting the
Supreme Court below should have disquali-
fied themselves from adjudicating.

T invited them to do so at the time and I
read out to the Court at the first hearing
on the 13%th March 1981 the various rele-
vant parts of the exhibits to Mr. Balets
first Affidavit which would have caused,

I submitted, a right minded person to
think that in the circumstances, there

was a real 1likelihood of bias on the part
of the judges constituting the Court.

The Appellant does not assert that the
judges constituting the Court below were
in fact biased. The Appellant, I submit,
does not have to go so far as that to
succeed on this ground of appcal. The
proper test to be applied, I subnit, is
whether the circumstances would cause a
right minded person to think that there
was a real likelihood of bias."

The submissions then refer to certain authori-

ties where there emerges a diffarence of opinion

concerning the tests to be applied in deciding
whether bias is to be presumed i.e. the "real
1ikelihood" and"reasonable suspicion" of bias
tests, the submissions proceed to examine
extracts from the press comments, raference is
made to the Chief Justice's letter and other
evidentiary material and the concluding
submissiong then read :

"Section 10 subsection (8) of the
Constitution entitles a party in a civil
action to a fair hearing and requires a
civil court to be impartial.

Did the Attorney-General in the Court

below get a fair hearing befors an
impartial Court?
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I will rephrase my rhetorical guestion.

Bearing in mind what had appeared in the
pr=ss in the few wecks prior to the
Suprema Court m-arings and particularly
bearing inmind the contents ofthe Chief
Registrar?s Memorandum anl Chief Justicets
letier, together with the comments of the
Chief Justice made Jduring the courss of
the hearings, would rignt minded persons
think *that in the circumstances there

was a real likelihood of bias?

T svonit that the conclusion must
irresistably be that right mindeld persons
would consider that there was a rezl
likeliood of bias and that accordingly
all three judgments of the Court below
should be set aside

Relevant background facts are that the
A-G discussaed the preposed assignment in respect
of the Judicial Department with the Chief
Justice. The Chief Justice coansulted the Judg:s
of the Supreme Court and wrote to the A-G on
3rd November 1980 in which he tendered the views
of the Judges. This exchange of views between
the A-G and the Judges through the Chief Justice
seems to us to have been entirely proper nor
has any contrary view been advanced. The A-G
did not accept the visws of the Judges with the
result that the assignment went ahead in i=<s
present form and tha* seems to have been the

In the Fiji
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(continued)

ond of the matter until this action was commenced

on 5th March 1981. Unlike the Chi=f Justice
+he D.P.P. was not consulted at all. The first
knowledge he had of the proposal was when he
read it in its final form in the Gazette. He
made vigorous protests but was unable to achieve
any amendment. He therefore issued the present
proceedings. Press commentary appears to have
commenced shortly after the publication of the
Gazette and the D.P.P.'s proceedings added fuel
to what had already been considered by some
press commentators as a serious constitutional
issue. On the 25th February 1981 the Prime
Minister made a statement in the House of
Representatives in which he said that any fears
that might be held by people about possible
ministerial interference in the Jjudicial
functions of the Judicial Department and in the
constitutional functions of the D.P.P., were
baseless. He affirmed that the Constitution
"enshrines and safeguard-" ihe principle of the
independence of the Judiciary in the performance
of its judicial functions, and the independence
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of the D.P.P. in the discharge of his functions.

For the reasons given in his speech he said
that there would be no alteration to the
Gazette notice. The Press featured the Prime
Minister!s speech and certain trenchant
criticisms by the Leader of the Oppositiorn.

The impression on the mind of an objective
observer 1is that if the Press reflected
correctly the political climate the assignments
in respect of the Judicial Department and the
Office of the D.P.P. had become a hot constitu-
tional issue with the Supreme Court Judges

and the D.P.P. ranged against the A-G each

side holding <diametrically opposed views.

We have read the newspaper articles
annexed to an affidavit filed onbehalf of the
A-G. 1In particular we have considered the
extracts to which our attention was directed
by Sir John Falvey in his written submissions.
Out of concern to keep the size of this
Jjudgment within reasonable limits we have
decided drastically to para-phrase what was
written by the Press. Tt should be clearly
understood that in no case does the writer of
the article attribute his source of information
as the Chizf Justice or any member of the
Judiciary or the Chief Registrar or his staff
except in the case of the Registrar on the
occasions when he refrained from comment or
indicated that no statement would be made.

The press articles fall into three time phases,
a period after tle Gazette notice first
appeared, a period after the Prime Minister's
speech and a period after the filing of the
proceedings by the D.P.P. :

The First Period

13/2/1981 The Chief Justice and D.P.P.
belizve that the notice is uncon-
stitutional and could open the ‘
way to political interference
with the independence of their
offices.

Chief Registrar unable to comment
when asked about the Chief
Justicetl!s alarm.

14/2/81 The Chief Justice and D.P.P. are
deeply concerned that the notice
could result in future political
interference with their offices,
conduct of trials, investigations
and prosecutions.

6L.

10

20

30

40

50



10

20

30

Lo

15/2/81

19/2/81

26/2/81

27/2/81

28/2/81

Will the notice be amended to
calm down the Chief Justice or
D.P.P.7

The Judicial Tepartment and

D.P.P.%s office very strongly
oppose the notice.

The Second Period

Judges and Crown Prosecutors felt

Tn *the i3i
Court of Appeal

No.9
Judgment

5th August
1981

(continued)

that the notice was unconstitutional.

"Their mass resignations could
result".

A full statement will be issued
after discussions between the
Chief Justice and the D.P.P.

"Tt is believed that in spite of
assurance from the Government
neither have changed their viesws
and that the Chisf Justice, in

a strongly-worded letter has
called for the cancellation of
the order."

The entire Supreme Court bench
is opposed to the notice.

It is understood that the Chief
Justice and the D.P.P. met
yesterday on the matter.

Judges and prosecutors are said
to have no doubt that an unscrup-
ulous A-G could find ways of
exerting political influence on
them.

There are suggestions that
extreme action might be taken
should the Government persist in
refusing to withdraw the notice
or amend it to satisfy the
Judiciary.

"The Government must not ignore
the Judiciary'!s expressions of
alarm."

Neither the Chief Justice nor the
D.P.P. are ready yet to make
public statements. The Chief
Registrar said that the Chief

Justice is not contemplating making
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a public statement at this stage.

Both the Judiciary and the D.P.P.
are reported to be strongly
opposed to the notice on the
grounds of political influence
on their independent offices.

The Third Period

7/3/81 The appointment of the new A-G
may allay the fears of the Chief
Justice and the D.P.P. about their 10
independence.

9/3/81 Any confrontation between the
Judiciary and the A-G can do
irreparable harm to Fiji - Law
Society view.

9/3/81 Law Society greatly concerned
about the tension which now existed
between the three vital institu-
tions in the country i.e. the
Judiciary, the A-G and the D.P.P. 20

There was no evidence that the source of
information as to the views of the Judiciary was
any member of the Judiciary or officer in the
Judicial Department. Sir John Falvey said that
he did not suggest that the Chief Justices
letter was "leaked to the press". That is
referred to in the Jjudgment of the Court
previnusly mentioned. The statements made by
the writers of the press articles are not

admj ssib le against the members of the Judiciary; 30
they are classic instances of hearsay and on
that ground inadmissible.

The Chief Justice's letter was written
before the topic became cortroversial. We
think we should recite it in full :

" 3rd November 1980
The Hon. Attorney-General,
Attorny-Generalt's Chambers,

SUVA,

Dear Andrew, 40
Re: Ministerial Responsibilities

T refer to our recent discussion and
to your letter of 29th October under above
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reference for which I thank you. In the Fiji
Court of Appeal

As you are aware I have been in full No.9
consultation with the Judges of the SupremeJ a .t
Court with regard toyour proposal relat- uagemen
ing to the assignment of a Minister of 5th August
the Crown under the provisions of section 1981
76(1) of the Constitution *o be respon-
sible for the administration of the
Judicial Department. With the exception
of one Judge the rest of the Supreme Court
Judges including the writer are opposed
to such a move on the ground that it is
contrary to the spirit of the Constitution
and is not considered to be in the best
interest of the Judiciary.

(continued)

It is felt that the move would do
nothing to enhance the basic concept of the
independence of the Judiciary. On the
contrary difficulties in Jjudicial admini-
stration are likely to arise by reason of
the powers vested in a Minister by sectiow
2 of the Constitution which is a comple-
mentary section to section 76(1). As you
may know there have been several instance of
serious conflicts between administrators
and Ministers in other areas of Government
in recent times and the Judiciary, as the
third arm of Government, has no wish to be
exposed to such a risk.

The administrative affairs of the
Judicial Department have been well served
under existing arrangements and as far as
can be seen there appears to be no strong
reason for introducing changes in the
direction you have indicated in relation
to the Judiciary.

In our view it is consistent with
modern constitutional thinking that the
Judiciary should have complete responsibility
for the management and administration of its
affairs.

The Attorney-General is the Minister
who, in accordance with convention, speaks
on behalf of the Chief Justice in Cabinet
and answers for the Judiciary in the Senate
and in the House of Representatives. This
convention which is now well-established has
the advantage of being simple and informal
and obviates the problems inherent in a
formalised ministerial relationship.

67.



In the Fiji Yours sincerely,
Court of Appeal

(sgd) T.U.Tuivaga

No.
Judgmgn2 Chief Justice "
5th August
1981 The letter does not state that the proposed
(contiued) assignment is unconstitutional. We agree with

the judgment of the Court that the opinions
expressed relate to the desirability of the
assignment not its legality.

On the 18th February 1981, i.e. before the
Prime Ministerts speech, the Chief Registrar
made submissions to the Public Service
Commission a copy being sent to the Solicitor-
General. The purpose of the submission was to
reach a compromise. He tendered a draft form
of proviso to the assignment. He indicated
that his Department and the D.P.P. would accept
an assignment with this new proviso. Tmplicit
in the Prime Ministert!s speech was a rejection
of any such amendment. There are some passages
in the Chief Registrar's submissions upon which
Sir John Falvey relies :

"%, One way of restricting the powers of
the assigned Minister might be for the
Supreme Court Lo declare the limits to the
Ministerts jurisdiction under the provi-
sions of section 97 of the Constitution
but, in view of the fact that the Judicial
Department is itself one of the two depart-
ments involved, this procedure would not
appear to be approyriate. The Judges could
not properly be judges of their own cause.
Furthermore, even if the preparation of a
precise 1list of those areas into which the
responsible Minister could and coult not
properly intervene were attempted, it is
submitted that +his list would be constantly
subject to difficulties of interpretation
brought about by changing and perhaps
unforeseen circumstances.

L, The other alternative which is strongly
favoured both by the DPP and the Judicial
Department is that GN.168 should be revoked
and replaced.

8. Both the DPP and the Chief Registrar
on behalf of the Judicial Department are
in agreement with the proposal for the
revocation of gazette notice 168 and its
replacement on the lines set out above.
Although it would clearly be wrong for any
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final decision to be taken prior to the In the Fiji
return of the Chief Justic= to Fiji, the Court of Appeal
Chi=af Registrar has no hesitation in No.9
predicting that the above proposal would Jud . +
receive his assent. The Chief Justice has ©YCEMEN
throughout made it clear that he would 5th August
welcome the appointment of a responding 1981
Mi.nister (as opposed to a responsible
Minister) for the Judicial Department in
Parliament. His sole objection has been
to the appointment of a Minister with the
powers of control set out in section 82.

sontinued)

10. It may be useful to point out that

were the current gazette notice not 1o be
withdrawn and were the legal proceedings
conuenced by Mr. Patel to continue then
very consideravle protlems would arise.

Tn view of the fact that the sitting Judges
have already expressed their views on the
propriety of GN.168 it is difficult to

see how a Court could be constituted to

hear the case. There is no provisisn under
the Constitution whereby an overseas Judge
could be appointed for the hearing. Further-
more any hearing would in all probability
involve the taking of evidence from senior
officers of the DPP, Crown Law Office as
well as some or all of the Judges themselves.
This would be highly embarrassing to say

the least. "

There was no evidence that this letter was
written with the authority of the Chief Justice
or of any Judge. There is no evidence that

the opinions expressed are those of the Chief
Justice or of any Judge. In any event no reason-
able person reading the letter in its entirety
would regard the opinions expressed as those

of any one other than the Chief Registrar. We
will guide ourselves accordingly.

In an affidavit of the Solicitor-General
filed in opposition to the D.P.P.%'s proceadings
he stated that no correction or retraction on
behalf of the Judiciary was published in any
newspaper relating to the views of the Judiciery
or the stand taken by them on the propriety or
otherwise of the Gazette notice. Failure to
retract was advanced by Sir John Falvey as a
relevant element, as it is, onUthe question of
bias. He submitted that the J diciary ought to
have taken that opportunity on the two occasions
when the press interviewed the Chief Registrar.
We do not agree. We consider that the Chief
Justice acted with complete propriety in refusing
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to allow the Judiciary to become involved

in the newspaper debate. It was not the time
nor the place to make any retraction or to
explain the attitude of the Judiciary. The
proper place for that was in Court and the
proper time was when the issue was raised as

a preliminary issue before the hearing on the
merits commenced. That occurred on the 13%th
March 1981 when the judgment of the Court

on that issue was delivered. The substantive
hearing was adjourned to 20th March. In that
Jjudgment the attitude of the three Judges
assigned to hear the action is clearly
portrayed. When the action was called again
on the 20th March Sir John raised as a further
preliminary issue that which now features as
ground 2 of this appeal (i.e. single judge or
three judges). He asked to be informed whether
the Judge referred to in the Chief Justice's
letter as the one exception was presiding that
day. The Chief Justice replied that the
particular Judge no longer dissented. Thus the
A-G knew precisely that the opinions expressed
in that letter were held by the three presiding
Judges and he knew from the Judgment of the
Court, delivered a week previously, that those
Judges :

"....by training and experience, are
capable of isolating, and dealing with,
issues of law guite independently of their
personal views of the desirability of any
administrative measures or of any opinions,
no matter how strong, expressed in the
press. We, therefore, consider this Court
competent in every way to deal with the
application, the sole issue being that of
legality and not of desirability."

That was an unequivocal assurance given on
behalf of the three Judges presiding that they

~would determine the issues before them impart-

ially. It was not accepted by the A-G. ‘It
should have been. It is a matter of concern
to us that it was not but that, instead, he
instructed his counsel to deliver a vigorous
attack in this Court.

Turning now to the submission that the
Judges were Judges in their own cause we think

" we should comment upon that very point raised

by the Chief Registrar in his submissions to
the Public Service Commission. His opinion was
wrong. It was wrong because if an action had
been commenced by the Judicial Department or
even by or on behalf of the Judges they would
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have been required by the Constitution to

hear it. There is no other Court which could.
See section 97. Quite apart from the principle
ex necessitate the conclusion is inescapable
that it was the intention of the framers of
the Constitution that the Supreme Court should
decide constitutional issues affecting the
Judicature. See for example Jeffs v. New
Zealand Dairy Production and Marketing Board
L1967/ 1 A.C. 551. And if the Judges had been
required to hear and determine such an issue
section 10(8) of the Constitution would direct
them to be independent and impartial and to
give it a fair hearing.

The complaint is that the Judges determined
their own cause when they determined the cause
of the D.P.P. against the A-G. The evidence
does not establish that the Judges had a cause.
They had made submissions through the Chief
Justice to the Attorney-General in an unimpeach-
able way, their request to leave the position
in statu quo was declined, that is no evidence
that they were dissatisfied with that decision
or that they wished to re-open the matter and
certainly no evidence of any wish to engage the
A-G in litigation. If there was a cause between
them it was not demonstrated by any argument
advanced to them or to us that the issues
involved in the D.P.P.%s cause were sufficiently
similar to those involved in the supposed cause
of the Judiciary to support the inference of
bias. Wewre not taken through the provisions
of the Constitution which would have been
relevant to the determination of that supposed
cause. Counsel did not attempt to compare
section 85 relating to the D.P.P. with the
sections relating to the Judicature nor their
relationship with sections 76 and 82. It seems
to have been assumed by Sir John Falvey that
the issues involved in the two assignments are
the same and that we would act on that assump-
tion. Much more than that is required when an
allegation is made that causes are sufficiently
similar to support the inference of bias.
Finally, the Judges had no opportunity to
address their minds to the proposition that
they were adjudging their own cause. Had this
issue been put they would have given us their
opinion. We have been denied that advantage.
This is an instance where a party must be bound
by his conduct of the case below. Accordingly,
as earlier indicated, we are prepared to
consider the question as relevant only to the
allied question of impartiality.
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Modern authorities indicate a difference
of opinion as to whether the appropriate
test to be applied should be "real likelihood"
or "reasonable suspicion" of bias. Many of
these authorities are reviewed by Mahon J. in
Anderton v. Auckland City Council 219787 1
N.Z.L.R. 657 who concluded that the tests
are separate and distinct although they may
overlap and interact in particular cases.
The current view in Australia is expressed
by the High Court in R. v. The Commonwealth
Conciliation and Arbitration Commission:
ez6parte The Angliss Group (1969) 122 C.L.R.
546, 553

"The requirements of natural justice
are not infringed by a mere lack of
nicety but only when it is firmly
established that a suspicion may
reasonably be engendered in the minds
of those who come before the tribunal
or in the minds of the public that the
tribunal or a member or members of it
may not bring to the resolution of the
questions arising before the tribunal
fair and unprejudiced minds. Such a
mind is not necessarily a mind which
has not given thought to the subject
matter or one which, having thought
about it, has not formed any views or
inclination of mind upon or with
respect to it."

During the present session we adopted and
applied that test in Una Dutt Sharma v.
R. F.C.A, 6/81.

The question is whether the evidence
firmly justifies the conclusion that a
suspicion may reasonably be engendered in
the minds of the parties or the public that
the Judges may not bring fair and unprejudiced
minds to the issues in the action. For the
reasons already given none of the statements
in the press can be attributed to the Judges.
Neither the A-G nor members of the public
could reasonably have expected the Judges to
have commented other than in the traditional
ways i.e. by using the A-G as their spokes-
man or by making an appropriate announcement
in Court. The latter course was chosen and
applied on the correct occasion i.e. upon
the first call of this case in Court. That
leaves the Chief Justicel's letter. It was
couched in moderate language, it set out the
views of the Judges in an unimpeachable
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fashion, it did not directly challenge the In the Fiji
legality of the proposed assignment and we Court of Appeal
are not to be taken as ruling that it should

not), it suggested that the spirit of the Tud No.9
Constitution was in issue but in a restrained udgmen
way, it questioned the desirability of the 5th August
proposal and suggested that existing conven- 1981

tions appeared to work satisfactorily. Neither (continued)

the A-G nor members of the public would reason-
ably have entertained the view that the Judges
had any firm view one way or the other about
the legality of the proposal. The evidence
fails entirely, let alone to the degree of
firmness required, to justify the conclusion
that a suspicion may have reasonably been
engendered in the minds of the parties or the
public that the Judges may not at the heari<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>