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TO THE PRIVY COUNCIL .NO. C.A. 18/7S

ON APEEAL

FROM THE COURT OF APPEAL, JAMAICA

BETWEEN CLIVE MALCOLM PLATNTIFF/APPRELTALLY
AND 1 KNIGHT

DEFANDANT/
AND EZEKIEL WILLIMS RESPONDENTS
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SETTLING OF THE RECORD-

OF PROCEEDINGS
I R Y Y A I T I I T L L T

BEFORE: The Deputy Registrar

on the 27th May, 1981

NO: DESCRIPTION OF DOCUMENTS DATE

DOCUMENTS TO BE INCLUDED

IN THE COURT OF APPEAL

1. Notice & Grounds of Appeal
2. Judgment of Court of Appeal 12/2/8%
3. Notice of Motion and Affidavit of

Ainsworth Campbell supporting it /3/20
4, Oxder granting Conditional leave to

Appeal to Privy Council

5. Final Order granting leave to Appeal to
Privy Council (when given)
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, DOCUMENTS TO BE EXCLUDED

1. Notice of intention to rely on Affidavit
of Ainsworth Campbell
2, Bill of Costs
3. Notice of taxation ;
4. Amended Notice of Motion and Affidavit of

Ainswoxrth Campbell supporting it




NO: DESCRIPTION OF DOCUMENTS HTT
Lo
DOCUMENTS TO LE INCLUDED
IN THE COQURT LLOV
i. Endorsement on Writ of Summons
2. Statciient of Claim
3. Defence
4. Netes of Evidence (with Exhibits)
5. Written Judgment of Mrs. Justicc Allen
6. Formal Judgment
' hkfekhdehkhihkhhhbhhdekRlef kiR
DOCUMENTS TO ZE EXCLUDED
1. Writ of Surmons (except endorsemcnt)
2, Appearance
3. Intcerlocutory Judgment
4, Affidavit of Search
5. Summons 1‘;0 Prcceed to Assessment of Damages
6. Oxder on Swmons tc Proceed to Assessment
of Damages
7. Notice of Change of Attorney
8. Notice of Assessment of Damages
‘9. Summons to set aside Interlocutcry Judgment
J:‘.O. Affidavit of Rex Knight in support of Summons
11. affidavit of E. Williams in support of Sumnons
12. Notice of Change of Attorney
13. ! Notice of Hearing of Summons
14. Notice to cross-—examine Applicants for Surmons




PIESUNT : Mr. Alnsworth Campbell for Plaintiff/ippellant.
Mrs. Elizabeth Hines instructed by lessrs. Hines,
Hines & Co. for Defendant/kespondoents.

Saettled :~

Dep. Registrar (Ag.)
Court of Appeal

T0: - Mr. A, Campbell,
Attorncy-~at-Law
53 Church Strect
Kingston

Messxs., Hines, Hines % Co.,
attorncys-at-Law

11 Duke Strect

Kingston.
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NOTICE OF GLPFEAL

SUIT 10, C.L. M.107 OF 1976

SUPRENMZ COURT CIVIL APPELL NO. 18 OF 1979

'COURT OF IFPEAL

TETUEEN CLIVE HALCOLM PLLINTIFT/APPELLANT
i

LAND X KNIGHT 1ST-DEFERDANT/ RES PONDENT

AND L2BEKIEL WILLIAMS 2WD~DEFENDANT/ RES PONDENT

THKE NOTICE that the Court of nppeal will bc moved as scon as
Attorney--at-Law can be heard for the Plaintiff/appcllant on appeal
from the whole of the Judgment herein cf the Hcnourable Mrs. Justice
Allen given at the trial of this action on the 16th, 17th and 18th days
of January 1978, the 29th, 30th and 31st days of May, 1978, the 9th, 10th
and 1lth days of Octcber 1978 and on the 3lst day c¢f January 1979 whereby
it was ordercd that there should be Judgment for the Defendants/Respondents
against the Plaintiff/Appellant with costs to be taxed or agreed for
ordexrs that:
1. Judgnment be ontered for the Plaintiff/Appellant with costs to be
taxed or agreed and paid by the Defendants/Respondents.
2, The action ke sent to a Judge at first instance for the
domages to be asscessed.
3. That the Defendants/Respondents dc pay the costs of and
incident to this Appeal.

AND T/XE TFURTHER NOTICE that the following arc the grounds upon
whkch the Plaintiff/appellant will reply at the hearing of the Ippeal:
1.% The Judgment is wholly against the weight of the evidence and
cannot be maintained in Law or on the facts,
2. The learned trial Judge erred in asscssing the evidence of the
2nd Dofendant/Iespondent's cvidence which was highly imprcbable.
3. The learned trial Judge errced when she failed to properly
assess the evidence of the second~befendant/Respondent. This evidence
is to the effect that the collision occurred at varicus pcints on the

road at Thompson Pen. See evidence (@) You cannct see arcund the
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corner I was driving (b) nAs I reached the corner I saw him coming
down the grade (c) Manhcle before reach apex about 15-20 feet coming on
the Sligoville Kecad (d) saw a bicycle rider came dewn grade. Yes said grade
about % chain from the corner. Yes from the Sligoville directicn you have
tT‘apex of ccrnex before you caa see up grade. ror me to see upgrade X
hhva to £inish the corner. Well, you have to pass manhcle near apex of
ccxnex before can see upgrade.

Yes I had passed the manhcle about two (2) fect or so befoxe I
saw the Plaintiff for first time. I would say collisicon took place in
dead centre of the apex. From dead centre of the apex unable to see up
the grade (towards McNiel Park).

Yes said truck passed manhole two (2) fect when truck and cycle collided.
Yes at the time manhole behind truck.

4. The learncd trial Judge erred when she rejected the evidence
of the witness Noel McLennon for the Plaintiff/Appcliant after having
assessed hin as a witness ¢f sincerity who was present at the scene of the
collisiocn and Adid see the collisicn. Reason given i.e. that he could not
see all he said he saw, has nc foundation in any fact stated in the
cvidence or that could be drawn inferentially. On the éontrary the
evidence as to the physical cutlay of the locus in quo suggests that he
hﬁd all the cpportunity tc sec what he said he saw.

5.. The 1lcarned trial Judge errcd in not accepting the Plaintiff/

ippellant's evidence as rcliable when he was neither assessed as untruthful

b %rcason of any contradiction in his evidencce or hecuase of the manner
iI;which he gave evidence. |

6. The learned trial Judge crred when she visited or stopped at
the lccus in quo during the trial of the case withcut the presence and orx
agsistance of the Plaintiff/ippellant or his Attorney-at-Law or without
noticc of the fact that she was making the eisit.

7 The learned trial Judge exrred when she madc usc of the exhibits

1-12 although these cculd not be found at the time that ittorneys-at-Law

in the case werc addressing the ccurt on the evidence in the casc.



8. The learned trial Judge erred in admitting the prints i.e.
xhibits 1-12 in evidence althcugh no prior.nctice of the existance
of the exhibits had becn given +o the Plaintiff by the defonce of its
intention tc uce them until the very morning they werxe te be used,

9. The Plaintifi/ippellant craves leave to f£ilc supplementary

grounds of Appeal when the notes cf evidence are available if neccssary.

AINSVIORTH W. CAMPBELL
Plaintiff/mppellant's Attorney=at-Law.

Filed by AINSWORTH W. CAMPEELL of 53 Church Street, Kingston,
Attorncy-at-Law for and on lLehalf of the Plagntiff/appellant whose

address for scrvice is that of his said Attorney—&t—Law.
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JLMAICH

IN TIE COURT OF LPPEAL

SUPREME COURT CIVIL [ .PPELL 10 18/79

BEFORE: The Mcn. Mr. Justicce Henxy, J.A.
‘he Hon. Mr. Justicce Xerr, J.4.
The Hon. Mr. Justice Rowe. J.4.

LETUELN CLIVE MLLCOLM PLOINTIFF/APPELLANT
LN D REX KNIGHT PIRST DESENDANT/RESPONDENT
AND EZEXIEL WILLILMS SLECOND Di:FENDANT/IESPONDENT

Mr. Ainswcrth Campbell for the Plaintiff/appeallant

Clinton & Elizabeth Hines for Defendants/Respondents

January 30, 31 February 1, 13,14, March 14, 1980

HENRY J.5.

Cn June 28, 1973 a collision occurred between a truck
. ewned by the First Defendant/Respendent and driven Ly thé sccond
Defendant/Respondent and a bicycle ridden by the Plaintiff/appellant.
fhc Plaintiff sustained scricus injuries. He brought an acticn for
negligence and at the conclusicn ¢f the trxial of that action
judgment was given for the Defendants. This is an appeal against
that Judgnent.

At the trial threc witnesscs gove cvidence cn the
Plaintiff's bchalf in respect of the actual collision - the plaintiff
ihimself, Gecrge Merarlance and Noel McLennon. The Plaintiff had
suffered brain damage in the ccllicion, therc was evidence that his
nmemory was not always reliable and his mother alsc gave evidence to

suggest that subsequent to the accident he was not always truthful.



The learned trial judge concluded that "it wculd be extremely

Ty

unsafc .to accept Plaintiff's evidence as to how the accident
happende® and rejected his evidence. In sc far as My. McFarlanc

was concerned she said "The impression I ferned of this wiiness was
not favourable. I dowsted that he saw how the accident hagjenet and
that he spoke to the driver of the truck as he alloged. I formed

the opinion that he was untruthful and unreliable and rcjected his
evidence of how the accident happened on those grounds."  She was
therefore lcft with the evidence of Mr. Mclennon for the Plaihtiff and
of the Second Defendant Mr. Williams the only cye witness called for
the Defendants. The gist of Mr. McLennon's evidence was that the
collisicn cccurred in circumstances where the twe vchicles were
travelling in the same dirccticn and the truck ran intc the rear of
the bicycle. On the othex hand Mr, Willioms gave covidence to the
effect that the vehicles were travelling in cpposite directicns with
the Flaintiff riding cn his incorrect side of the road. I was not in
dispute that the Plaintiff fell near a culvert on the side of the road
cn which the truck was travalling, Gvidence from Mr. Willioms as to
the danmage to the bicycle indicated that the front fork and front wheel
were danmaged., Mr, Willians saw no damage to the handle.  Corporal
Britton who investigated the accident found the front wheel of the

bicycle damages, the handle bent, the front fork clightly damaged

~and the frame bent. Neither witness saw any damage to the rear of

the bicycle.

Professor James Cross a Meuro~Surgeon who treated the Plaintiff for
injurics received in the accident stated that those injuries were
consistent with the plaintiff riding a bicycle and colliding with a
truck going in the opposite dircction. He also however acreed that
those injuriec were consistent with a fall. Dr. Chutkan an

crthopaedic surgcon whe alsc rreated the Plaintiff stated that the
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injury which he fcund te the brachial plexus and shoulder cculd be
caused Ly a fall on a haxd surface but was more likely tc Lo camsed

by a moving object. He considerced the fracturc to the metacrapals
ponsistent with the Defondant's version ¢f the accident but he latex
;onceded that any of the injuries could be causced by the cyclist being
hit from behind going up in the air and falling in an cpen culvert,
Finally he said that if the Plaintiff fell on his outstrectched palngs
the fracture of the metacrapals was less likely but possible although
he would then expect a fraciure fo the lower foream. 4 fair appraisal
of this medical evidence would scem to be that the injurics which the
Plaintiff received wexre consistent either with his versicn or the
Defendant's version of the accident although Dr. Chutkan's evidence
weuld suggest a balance of probabilities slightly in favour of the
bDefendont's versicn.

There was no expoert evidence as to the significance of the
damage to the bicycle. On the face of it it is obviously consistent
with the defendant's version c¢f a headon collision. It does not
however>negative the Plaintiff's version since the relatively silight
impact between the twe vehicles moving in the same Jirection cculd have
occurred without damage tc the rear of the bicycle if it was struck on
the tyre, the other damage occurring when the Licvele was propelled
forward and struck sone cther object. It was thexefore crucial to a
resolution cof the issue between the parties that thore be a prcper
dppraisal of the credibility of the respective withesses., This is
essentizlly a matter for a trial judce.

The learncd trial judge clearly was favourably impressced by
the witness McLennon, She said 'Melennon.....impressed me with his
apparent sincerity...This witness inmpresscd ge with the chock he felt
as he macde the bend and saw the accident happen right Lefore his cyes,
and I believe and accept that'he did sce the collision." In this
respect she accepted his evidence in prefercnce to that of Mr. Williams

who stated that apart from an 18 year old youngstexr he did nct sece
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anybody else on the scenc., She however found that Mr. dcLennon lied
when he said that he saw the Plaintiff coning down the road towarxds him,
the truck behind Plaintiff Lecase in her cpinion he could not fxrom his
csition in the road cee the movement cf vehicles apprcaching him and
travelling on their correct hand. Having rejected this aspect of
Mr. HeLennon's evidence the learned trial judge then proceeded "there
being no crxedible evidence cffered by Plaintiff of the direction in which
Plaintiff/cyclist was travelling before the ccllision "™to consider® the
inamimate evidence prescented to sce how it fits in with the twe versions
c¢f the parties." She then concluded.
| "On the balance of probabilitics I £find

that the plaintiff has failed to prove

that the defendant Williams drove

negligently as alleged, ox .athat his

negligence caused this acecident. I £ind

ff's
own negligence, ¥
Newhere in her judgment does the learned trial judge say that

she accepted the second befendant Mr, Williams as - witness of truth.
Nevertiieless implicit in her ultimate judgment is an acceptance of
his evidence as to the circumstances of the ccllision. ot the same time
she has specifically accepted Mr. Melemon's evicence that he saw the
collision. It would be reasonable to conclude that if he saw the
collision he rmust at least have scen the dircction in which the respactive
véhiclos were facing at the moment of impact. However she rejected his
evidence at to the dircction in which the vehicles were travelling priox
t@ the collision for the specific reason that in her opinicn he was unable
to sce. n  examinaticn of the photographs tendered in evidence however
makes it clear that the witness would have been able to see what he said

he saw, Yuill v, Yuill (1945) 1 All E.R. 183 is authority for the

proposition that in those circumstances it wculd ¢ open tc this court

to substitute its own view cf the evidence for that of the learned trial
judge., The matter does not however end there. ;Neither the Plaintiff
nor his witnesscs (and in particular McLenncon) gave evidence to account

for the specific damage to his bicycle. Accoxdingly to reinstate
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Mx.

Jr. McLennon's evidence and conscguently enter judgment for the plaintiff
wculd involve not merely the drawing cf inferences but the finding of
such primary facts as ought properly to be left to the trial judge.

nt the some time we de net consider that a judgment in favour of the
i

défandants ought to stand in circumstances where the learned trial judge
having accepted that ix. McLennon witnessed the accident, went on to
reject the vital part of his evidence for a reason which i whelly
untenable. Ccounsel for the Lespondents contended tihat the factors set
out hy the learned trial judge towards the end of her judgrient indicate

he ultinate xcjocticn of the evidence of Mr. McLennon. These are as
i

f¢llcws :

"l. That damage to the bicycle was to the
front wheel and front fork and handles.

2. That thore was no damage to the rcax
rheel oand rear fork.

33. That thoere was fracture of the metacrapals
of both the left and right hands of
plaintiff, and that this cvidence points
with telling effect in support of Defendant
Williams' version.

4.  That Ix. Zubrey Robinscn, the employexr of
plaintiff and a perscn havinc an intercst
in plaintiff, made efforts tc f£ind, but
never found a witness who said he saw the
accident.

5. That Mr. ;wmbrey Robinson is well acquainted
with witness iicLenncn and that both men had
" spoken witl: each other.”

Therefore he submitted that following the well known principle

emunciated in Watt v. Thomas (L247) 1 All E.R. 53 2 and Penmax v.

Austin Motor Company (1955) 1 all E.R. 326, thic ccurt cught not tc

interfere with findings of primary facts made by a trial judge in
consequence of an evaluation cf the credibility of a witness having

regard to the particular advantage which a trial judge enjoys of observing
the witness. We recognized and accept this principle. The difficulty

in this case however arises frcm the fact that, as we have peinted out,

the learned trial judge has expressly accepted at least part of
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Mr. Iclenncn's testimony (and in preferencce to that of Mr, Williams) and
rejected the other pait on grounds which were not dependent on seeing

nd hearing the witness: hese grounds being manifestly untenable.
As regards factore (1) and (5) above it is unough te say that they are
inconsistent with her positive finding that McLennon saw the collision,
as iMeLonnon's not telling xlingon that he was an eyewitness could only
be relevant tco the questicon ¢f whether ox not he was present on the
sccene at the material time.

We consider that in all the circumstances the credibility

of these witnesses cught to Le properly assessed by the trilmnal with
competence to do so and therefcre the interst of justice requires that
the appeal be allowed, the judgment cf the court Helow be sct aside
and a new trial take place. For these rcasons on February 14, 1980

we so cxdered.



NCTICE OF MOTION
IN THE COURT OF NFPPEAL

SUPERME COURT CIVIL APPEAL NO: 18 of 1979

DETWEEL CLIVE MALCCLM PLAINTIFE/LPPELLANT
LD REX KNIGHT FIRST DRFEITANT//RES PONDENT
LND EZEXRIEL WILLIAMS SECOND JBEIENDANT/RESECHDENT

TAKE NOTICE that the Court of Appeal will be moved at 2:30 co'clock
AR L
in the forcnoon on thce 8th day of Hewwh 1988 or as soon thereafter
as Counscl can e heard en Dbehalf of Clive Malcolr the abovenamed
Plaintifi/nppellant on the hearing of an application for the following
oxrder :
1. That the Plaintiif/Ippellant nay be granted leave to appeal
to Her Majesty in Council from the decisicn of this Court
allowing the appeal only to the extent of dirccting o new

trial and with costs tc abide the result of the new trial.

pated the 5th day of March 1930

settled : NLW. Camplell

fdnswerth V7. Compiell

To: The Defendants
¢/o Their Attorneys-at-Law
Hines Hines & Cc.,
17 Duke Strcet
Ringston

Te: The Registrar
Supreme Court,

Filed by Mdnsworth W. Campbell of 53 Church Street, Kingston, Attomey-
at-Law for the Plaintiff whosc address for service ig that of hig said
Attorney-at-Law.



S.

6.

A,

Insert

"paragraphs 5 - 6, A"

That this motion had oriQinally been set down for hearing
in this Honourable Court on the 2nd day of May 1980, but it

was adjourned on that day wlthout a hearing.

That due to the great demand upon attorney's time between

the 2nd May 1980 and the present time he has been now only
able to renew the application contained in the motion herein.
wWherefore I humbly pray

That the court may exercise its descretion in favour of the
Plaintiff/ Appellant and

Grant leave to relist the motion herein,
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 AFYIDAVIT
IN THE COURT CF APRPFEAL
SUPREME CCURT OF JUDICLTURL OF JhMAICAH

SUPREME COURT CIVIL APEELL NC.: 18 of 1979

DETHWELN CLIVI MALCCILII PLAINTIFT/APIELLANT
AND EX KRIGHT FIRST DLFENDLNT/RESPONDENT
AN EZEKIEL WILLINMS SECOND DEFEMNDANT/RESPONDENT

I, hinsworth W. Campbell make oath and say as follows :
1. That I live and reside at 45 West Kirkland Heights in the Parish
of Saint Andrew and my postal address is 53 Church Street, Xingsten,
2. That I am an Ottorney-at~Law and Attroney on the records for thé
Plaintiff/Lppellant.
3. That I was advccate appearing. for the Plaintiff/Appellant at the
hearing of the appcal hereih when tﬁe appeal was allowed to the extent
of a new trial Dbeiny crdercd. A& part c¢f the order asked for ‘hen was
that judgment shoulcd have bheen entered for the Plaintiff/Appellant on
the evidence.

4

BN The case hercin is onc in Negligence and the damages to be assessed
on the perscnal injuries if the Plaintiff/ippellant ic successful is in
ny opinion in cxcess of One Hundred and Fifty Thousand Dollars,

B. Grant lcave ta the Plaintiff/Appellant to appeal to Her Majosty

in Council from the decision of this Court allowing the appeal only to

the extent of directing a new trial and with costs of the original trial

tce abide the result of the new trial.

Sworn to at Kingston

in the Parish of Kingston
this 23xrd day of March 1931.
Before me ¢

Joseph D. Cascy Ae W. Campbell
Justice of the Peace St.ondrew

Filed by Ainsworth W. Campbell of 53 church Street, Kingston, Attorney-at-
Law for the Plaintiff whose address for service is +that of his said
Attorrnev-at~-Law.



- 15 -

CRUEL GRLNTING CCMDITION,L
LEIVE TO APCELL

IN THE COURT OF APPEAL CIVIL, APPEAL NO. 18 cf 19279
CLTWEEN CLIVE IICCLM PLATUTIFF/APPELLANT
LD REXN KEYGHT

ISHL REEKITL WILLIAMS SECOND DELIIIDAIT/RES EONDENT

APPLICATION OF CLIVE MALCCLM TO
APPEAL '1‘( HIR MiwJESTY IN COUNCIL

The 30th of April 1931

Upon reading the moticn on behalf of Clive Malcolm the Flaintiff/appellant.
dated the 1 th day of April 1900 and filed hexcin

and upen reading the affidavit of My, Ainsworth W. Campbell Counscel for
Clive Malcolm and Mr. Clinton Hinces Ccounscl for the Defendant/Respondent

IT I5 HEREBY ORDERED that fcxmal leave to appeal tc Her Majesty in Council
be and is hereby granted upon cendition thet Clive Maleolm do within 90
days cf the date hercof enter inte good and sufficiont surcty to the

sotisfaction cof this Honouwralle Court in the sum of #3500 seerling or its

equivalent in Jamaican Currency > the due prosecution of the aAppeal and

(8]

the payment of all costs as may Decome payable by Clive Malecolm in the event

o
Hh

his obtaining an oxier granting him final leave to appeal or of the

appceal being dismissed for non=procecution cr of the Judicial Commiticec

crdering Clive Malcolm te pay the costs of the Lppeal (as the case may b

and alsc upon condition that Clive Malcolr shall witkin 90 days of the date

hgreof take the necessary steps for the purposes of procurxing the pPreparaticn
the record and dispatch thercof to England

AND IT IS PFURTHED:: ORDERED that the cocts of and incidental to the meticn

e costs in the causc

And it is furthex cxdered that a formal crder Le drawn up.

ntered by Ainsworth W. Campicll of 53 Church Street, Mingston
Attorncy-at-Law for Clive ilalcolm the Plaintiff/Appcllant.



JULGAIENT

SUIT ¥C. C.L. M. 107 of

IN THE SUPLRELIE COURT OF JUDICATURL OF JAMLICH

IN COMMON LW

SR PLATNTIFF

andls e VALDEG LN

CLIVE MALCCLI{

i N D REX XUNIGHT FIRET-DEFENDANT
AND E2EKIEL WILLIAMS SECOND~-DEFENDANT

This action coming on for hearing Loefore the Honourable Mrs. Justice
Allen the l6th, 17th and 18th days of January 1975, the 25th, 30th

and 3lst days of May 1978, the 9th, 10th and 1llth davs of October 1970
and on the 3lst day of January 1972 and upcon hearing Mr. Ainsworth W,
Campbell with Mr. Crafton Miller and Mrs. Mconica EBarl-Brown, Attorneys-

wy
£ .

at-Law for the Plaintiff and Clinton Hinegs and Blizobeth Hines,

sLttorneys-at-Law instructed Ly Hines, Hines & Co., Attorncys-at-Law

for the Defandants,

IT IS DADIURGED:-

1. That Judgment tc lLie cntered for the first and second defendants
against the rlaintiff.
2. Coste to be taxed or agroed,

AINCWORTH VW, CrMPBELL
Attorney-at-Law for the Plaintiff

ENTELED Dy AINSWORTH W, CAMPLELL ¢f 53 Church Street, Kingston Attorney-~

at-Law for and cn behalf of the Plaintiff whose address for se

of his said aAttorncy-ate-Law

¥wice is

that



The Plaintiff claims to recover from the Defendants
damnes for neglisence for thnt on the 28th day of June,
1973, the secondenamed Defundant, the sorvant or agsent
of the firste-nnmed Defendant, so neplisently drove motor
truck licensed I'B 818 belongings to the firstenamed
Defendant along the Thompson Pen main road, in the parish

of Saint Catherine, that it collided with the Plaintiff

Dated the 14th day of iay, 1976.

) ", B. BROTHN
bettled......--......o-..-..-....

. Be BROUN

Signed....-..................--..
AINSTORTH 7. CAMPBELL
PLaintiffts . ttorney-at-Law

This 7rit is issued by AINSTORTHI 7, CLMDPBELL of 53 Church
Street, Kingston, Attorney-nt-Law for the Plaintiff, Cliv
Malcolm, who resides 2t Long Read, in the parish of Portl

and whose address fer . service is

W

and,

that of his said ttorney-ant-
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ST..TTHENT OF CL..TH

SUIT N¥O. C. L. M. 107 OF 1976

e
waden

SUPROIIE COURT OF JUDICATURE

B CLIVZ M,LCOL} PLATINTIFE

D TZEXIEL ILLIAMS 2ND DIFINDINT

|

The Plaintiff was 2t 2all nmaterial times an

The Plaintiff was at the material tine of the collision

a2 pedal cyclist,

The first-named Defendant was at all msteorial times the
owner of notor itruck, licensed and re¢ istcred FR 818,

The sccond-named Defendant was =+t cll waterial tines the
scrvant or asent of the first-named Defendnnt, 2nd driver

5% the truck licens ™ 818.

On or 2bout the 28th day of June, 1¢73, the Plaintiff was

o,
<t
T
b
.

¢

lawfnully ridins aleny; the Thompson Pen mailn Road, in
Saint Catherine, when the sccond-nomed De dant
so ne~li-ently drove, manared, and/or controlled the said

truck, licensed FB 818, that it collided with the Plaintiff,

thereby causing bodily indjuries, loss, and doanzes to the

The collision was caused golcly by the nerlirence of the

second Deicndante.

PLRTICULARS OF NECLIZDICH

Te Hittin the Plointiff from behind.
2e 721ling to scee the Plaintiff znd to take evasive

el
action to avoid hitting the Plaintiff,

S Svecding around a curve,
L, Failins to have rerqard for other uscrs of the roz
includin,: the Plointiff.



Te Restless noving of 211 linbs vigorousgly excopt for the
left upper liud,

Ze anout 2¥% inches in the leit frontal area of the
vithin the hnirlinc,
S Incoherent munbliin~ with tle openins of the eyes as
responsc to stiznulaticn,
L, The right punil was lﬁrger e left but both
acted to li~ht and ther resi

C
o}

stance to attempts
"

C
onen gyes further for rot:ngl ninationse

o+

i1ld facial asymmetry in thot the left side of the
face noved less th-n the ri~ht during ~rinacinr.

A
.

Os Swelling in the left supraclaviculeor and shoulder
creas without bruising of thz skin, 2nd the trachea

vas displaced a little to the ri-ht of the midline,
7o The risht upper linb was moved purposefully and
viporously; both ler-s -HUWLC variable movenent,
scietine flexing and alternately extending. - Hovement
of l1eft 2rm took place 2t the clbow only and was

luomish throush a snall rancc The abdomen was flat
and the superflclal toendon re¢chcs could nct be
elicited., PRoth hands wers swollen.

Ce Reduced tendon reflexes in the 1oft upper limb when
comparcd to the right, Thore was cxtensor plantar
reflex in the left foot, thnt e risht being

cauivocal,

\D
.

sppound depressed fracture of the shull,

10. fracture of the left fourth rib and of the left
scapula,

11 Snall left Lhaenmothorax,

124 Fractures of the metacarp:l benes of both hands.

15 Loceration of the brain itself with small blood clot
in the brain tissue bencath Iracturce.

14, Lbsence of memory for the events preceedinr admission

tc hospital,

15. Diminished menory with pair the back
of neck, in chest and crox .
16. Parclysed left arm resultias in denression because of

insbility to work,

17 Blunting of mental function 1¢ areas of local
gencral knowledsge - nunbeor and nane of his siblings
and inability to carry out sinple mental caleulcotions.

10, I'ost troumstic amnesie which included his cntire stay
in Jospltal.
19 Tastins of the left ’ noverent in the

. 0
fanLrs or thunmb, ~nt with ninimel useful mevenent of the

. T ' - 1 - = L
clbovwr ~nd wrist,
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20, Diminished skin senscticn in the Left upper limb.

21, Diminished tendon jerks in the left upper limb in relation

to the risht, but the jerks in both leower linmbs were
exancernted, the left planter response bein~ extensor and
the ri~ht equivoerl.

22, Damane to the brachial nlexus.

25, Demnte to the spincl cord probably ns a secendary effect
of injury te the brachial plexus,

24, Inferior intellectual function to tliat of normal youth of
his are.

25. Domape to left upper limb is permancnte

26, area of domage to the broin forns potential focus for

post trounntic epileptic seizures,

27 Fractures of the left 1lst, 2nd, 3rd and L4th metacarpals,
28. Permanent disability of 75% of the left upper linmb.
29. Marked mental dereneration with tendency to becone

boisterocus and violent without provocation.

Q. Developed tendency to take money and thincs that do not
belons to hin,

31 Make demands on neighbours for noney wihon none is owed to hinm,

By reason of the above injuries, the Plaintiff hos suffered
a chanzed 2nd nezative personality.

PARTICULLRS OF S5:3CI.LL DAILLIES

Loss of earninns for 130 weeks 22d continuing

at $50 por weck 46,500
Loss of shoes 12
Loss of clother 2L

Travaelling 60
TOTLAL $6,596

LND THE PLAINTIFF CL..IIS D.ILGES

Dated the 1hth dzy of Moy, 1976

Settledcllo--'oai{:ogzc??‘Q-{!Eq.o0.0boQ.Q
Y. B, BROIN

Kinrston,

FILED by 4AINSTORTH e CLIPBELL of 53 Church & reet,
foer service is

Attorney=at-Law for the Tlwintiff whose ~ddress
that of his said ttornev-nt-Law.
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N CLIVE M.LOOLH PLATINTIFF
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T™e Defendants make no adnissio

Statentent of Clain..

The Defendants admit parasraphs

of Clain,.

that o

~
(&3

Save that it is ndnitted
the Plaintiff was riding o peda
Reao

ion occurred between the

Pen moin d in the »nnrish of

colli
license o xB~u1o driven by th
the Defendants deny the allesnt

~—

of the Statement of Clain.

The nllenaticns of nosli~ence =

aph 6 of

centained in paresr the

hereby specifically denied,

1o

'_h
}J.

n

stat

uries

Tie allerations of

aph 6 of the

Cde

porace ment of

The Defendants

S

ay that the ccl
or alternatively contributed

Pleinfiff.

by

PARTICULLRS OF TL.IIT

]

KD

n to pararraph 1 of the
2, 3 and 4 of the Statement

n the 28th day of Junec
1

1973

cycle nlons; the Thompenn

int

intiff

o
feie

Catierine and that

and Motor Truck

I_h

¢ secend nomed Defendant,

ions contiined in parasraph

.1

nd nn culors of neslirence

fal

Statement of Claim are
and Adanacte contained in
Clain ore not admitted,

lision aforesnid was caused

the neglirence of the

TF'S NEGLIGENC!

(1) aili

to keep to the %e

(2)

Failing to heed the nppro:

the road.

ft hand side of the road.

aclh of other velichles on

(3)  HNerotiating a rradient down hill 2t an excessive
speed or at 2 swveed which was excessive in the
circumstances,

(k)  Failing to brake, slow down or stop or in any other
wey s0 to manouvre his snid nedal cycle as to aveid

~
LS

collision,
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(5) Feiling to have 2ny or any effective brokes on his
wedal bicycle.

(6) Failing to keep any or any proper lockout,

(7) Further and/or in the alternstive the Defendants say
that the Plaintiff's cause of the action was released
by Deed dated the 8th day of iLpril, 1974 between the
Plaintiff then an infant 138 years old and his wother
Tiolet lioore of the first part and the First Defendant
of the second part whereby the Plaintiff released the
First Defendant from (inter alia) all claims, costs
and expenses and demands whatsoever which the Plaintiff
clained to have a-ainst the First Defendant in resvect
of the accident afore-said as at the date of the said
Deed,

(8} Jave as hereinbefore specifically admitted the Defendants

denv each and every alleration contained in the Statement
y o

of Clain as if the same are herein set forth and traversed

CLINTON U. HINES

Defendants Attorney-at-Law,

TO: The Plaintiff,
CR
TG: Mr. Ainsworth 7. Couphell
ittorney-at=-Law
5% Church Street,

Xinnston,

Filed aud delivered this day of 1976
by CLINTON U. HINES of Noe. 11 Duke Street, Kingston, Attorney-

at=Loaw for and on behalf of the Defendants.
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THE QDR T
IN COMMON T..°
SUIT NO. C. i, 1096/:0107
REYY T CLIVT 1ALCOLM PLAINTITTF
D RN KNIGHT FIRST DEFENDANT

KIZL ILLIMS SECOND DEFUNDANT

S I NOURADLE MRS. JUSTICY ALLEN

Mr. 4. "o Camobell, /itlcrney-ut-~Law for plaintiff with Mr. Crafton

Miller and Iirs. ‘'zrl Drown appear for plaintiff.

Mr. C. U. Hines .nd (ru. L. Hines instructed by Hines, Hines and

Company for delondonto,

iction soo din negligence arising out of a motor vehicle

and a rn on 25th June, 1973, on Thompson Pen Road

Rend also Rezcon Hill - parish of Saint

known now as
Catherine.

It huopened that this road ends at McNeil Park on main
road leading from J.1n%t Catherine from Kingston.

“fould describe road coming from Sligoville when one rsaches

a few chains Trog ii¢

il ¥ark the main road - one reachea a decp
left hand curve - not only deed but when reach apex start going up
hill at argle 55 desrcoes then “hen have gone a little get on a
plateau.

- Before:

The drivin; surface in apex of curve fourteen to fifteen Tooi
wide - asphalter’ - Sher ie 2 soft shoulder in crescent fnrm at the
elbow ~ the widert nrt of soft shoulder seven to zight feet but
narrows as 7e Lo end o

Coming fron Thompscn Pen, Sligoville going to MeNeil Park,

the road at @l ;cing t7 curve is 5lightly higher.

[ o



FProm Slirceville dircction, rcad is slightly higher on right

than on left. “ould noriv # filling on extreme left of three

feet,

A8 CoUe L om

igoville airection before get fo big left

e

hand curve rozd Hraciicslly stralstht for about seven to sisht chalns.

o Gligeville Road aprroaching the curve therc is

a road for z cut cne ¢hiin on your right.

the wall, deep precipice or gutter, six

te toelve feet. Uall continue then slope, then

crescent bogins,

Seft shoulder on risht, Soft shoulder does nnt continue

cnt - an escarpment - gets shallcw, .

into a wall but poos is

ligoville Road and goes to

[#7]

Another road cuts on the risht of
Spanish Town.

Accident we say happened where a slight down slope - just
before take cornmer. ..t ond slope now a culvert then a concrete
structure thcre - stones - some called ditch - some culvert.

Plaintiff riding from 3ligoville direction some distance
and then when r.ached comevhere in arca fiftecn to twonty feot of
culvert on left = culvert cn left. Plaintiff riding & bicycle - he
was pitched from bihind, He fell in the ditch/culvert. He was
taken up shortly ~fter and taken to Spanish Town Hospital where
treated for hed injurics,

Jhen roeached University Hospital had report he was shaven

o

on head,
Plaintifs 411 ¢nll witnesses as to fact to support case.
Court will have read pleadings. Great conflict of fact.
Alleging plaintiff it by dump truck FB 818, Defendant admits

collisicn but duny Lit from bohind,

P. 13 Bundlec:

Defence parazrsph 7

Rele{_""‘)c va‘ "Ll(‘thcr QOQooo-olotonoioocq..

D inti "ty e Wan ™, : :
Plaintiff's iess, Mr. MeFarlane, will be called to give

evidence how ccllis -

laces Plaintiff's mother to say how
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plaintiffesesssesses 17e McLennon tc give evidence as to facts. Onc
Mr. Robinson cmployer of plointiff just before accident. Witness as
to his learning nbility =t sc

Professcr Cross called from University mokes apology for

dress,

! Mother will tc¢ll ccurt plaintiff not becn employed as his
left hand paralyscd,.

Mr. Robinscn vill tell you hc had employed plaintiff ot
business when sc¢t up, business s manufscturer and mechanic like father,
to him, will tell of tTri» he hed and hisS .eeeersnee Welding work a
factory. Huod est-blished tooms Men in welding would seeeeeses $70 ~
$80 per week ond cenfidont Clive would have been one of these.

With agreement of portics asking to call Professor Cross to

give evidence, Lenrned friend (Mre. Hines) ask,

J.MES NATHANIEL Cr037 (CUFTIRMS) &

Professcr of Neuro-surgery at University of West Indies and
Senior Consultant Neuro-surs.on, University Hospital.

Wes stotioned 2t University Hespital, 28th June, 1973,

Whilst there Clive Hnlcolm come under my care as a patient. I trented
him.

I made notes in respuect of observation made on Clive Malcolm.
I would like to roefrosh momory from notes.

/Granted/

28th June, 1973, I s.w him first at 6:30 p.m.

I wrote « report on Clive Malcolm in April, 1975. The
report contained 213 the solicent findings in respect of Clive Malcolm,
I have a copy of this repnort,.

When he came in on 28th June, 1973 - I saw him 6:30 p.m. He
was restless, moving both of his legs and moving his right upper limbs
vigorously. The left upper limb was moved poorly.

There was crn aren of scrlp te left of midline shaved =2nd a

sutured wound apnroximotely two wnd a half inches long in the shaved

arez, His consciocus 1cvel was depressed - his state of awzrreness/
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alertness, He w:is mumbling inceohercntly ~and he would copen his eyes when
spoken to «r stimul.tcd in .ny other fashion. That period of in-
coherence lasted frr scverzl doys,

At time T =s:w hir his risht pupil was dilated and larger
than the left onoe and he abowed mild of the left side of the face.

*¢ to norve controlling the pupil

ot time of exmminntion
or that he wns bleoeding irxoidce the skull end putting pressure on one
nerve, He also shou.d sone swelling in area of left collzsr-bone ond
the area of left shouldlcr,

The trocher - mroin a2irvey was displaced to the right side,

The fece moved 1loss on left than on right, if one stimulated
it, indicate some degroce of wenkness of facial muscles on left side,

He moved his ri~ht arm purposefully. Movement of left leg
varizble~ would sometime flex the same time straighten them out. Left
arm showed only sliisht moveament of the elbow and what movement took
place was very slow.

Movement of left ¢rm abnormal at the time attributed cither
to damage to part of br-oin cuntrolling the arm or to the nerve nctunlly

1 ]

supplying muscles t- the "rme

©

Abdomen wirs cuitc flat - but the superficinl reflexes absent,
At time I thought 1lik.ly to be due to domege to spinal cord at level
above the abdomene I 21lso obsorved both his hands were swollen.
Injurics were consistent with 2 fall on the head and hands,
The rcilexces in the tendens in the limbs were reduced in the
left upper limb in comprris.n with the right arm. He also had an
abnormal reflex in the icft fecote Norm:lly, stroke sole of foot, the
big toe turned down, His went up. It suggest damage to nervous
system at a level vhere sunplics nérves to foot.
On basis of the cxominntion, T found he had a compound
facture of the skull thot he had damage to the plexus of nerves Supply te -
the left arm and froctures of the bones of the hands - bones -
metacarpal tones (in linc with thumb),
d fractures

X-Ray nvolved both hands,.

i
Barly the following mrrning, he was taken to the operating
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room and the -rex of the wound to scalp explored,
My findings then were that there was o tezr of the lining
of the skull - there wrg 1so o devressed fracture cominuted - compound

fracture bresk nrt only but oxtend to arm, Cominuted - that thoere

4t this spot compound cominuted fricture and

were multiple frn
the dura mater torn ~n’ the brain itsclf also lacerated. There wos o
smzll blood clot in drmised —reo <f the brain,

Likely result of tho injurics:

(1) Aren of broin dromaged no longer function.
(2) Presaure of scar on surface of brain pre-dispose to

¢pileptic scizures later on,
TreaEmcnt:

I removed the losc piece of brain separated in laceration -
removed the sm2ll blo ¢ clet, Clerned the area of dirt and hair
embedded in the injury - sutured the tewr of the dura mater and after
cleaning the bone fragments - replaced them, finally elosed the ﬁound
in the scalp.

He wns nut Dn'cntibiotic to forestall infection at site - put
on anti~convulsant <rugs, to try to nrevent epileptic seizure,
Laceratisn sow on broin - on that side - not likely to affect

4

memory, Saw injury likcly to affect memory. His general neurological
state when scen indiccotel Lo had suffered brain damage likely to zffect
his memory,

He had X-Rny of chest wnd hands, X-Ksys of hands showed
fracture of metnc-rnol bones one to four inclusive of left hand aonéd
of the first metucrrpal of the rirht hand.

<

X-Ray of chest showoed frocture of fourth rib on the left
side and possibility ¢ ~ blo.ud clot in the chest on thet side,

Fourth rib (in icnte high three inches from spine, neck to
sternum collar-bone) moru tc front than buck. There was also fracturc
of the left shoulder bl <e (shown). Tt overlies several ribs including

the fractured rib, Those were the injuries apparent on his admission,

3 2l T mrag PP . T . R ny
Yos, saild plorus nerve damnccedes The result would be to

produce a loss of pover 0l sonastion in the left zrm. Yes, partly
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paralysed.
(Court: Plexus ncrve stirts in spincl cord alongside neck to armpit
where it breaks up),.

Ltbnormnl reflox of foot indicnte damage to nerve above sveees
at time attribute to nerve in level of plexus or damage to brain. Those
were findings.

He was rather slow to recover consciousness. Case record
showed fully recover conicicusness 16th July, 18 days after admission
to University Hospitale It is o long period of unconsciousness, On a
system of ratio I would consider it moderately severe brain injury.

The risk cf lifec ~t time he was brought to hospital arose
from two possibilitics - bleeding centinue inside the head (2) would
develop infection inside Br:in from contamination,

Recovery of mental dintellectual function was very slow and
up to discharge from hes»nitsl incomplete,

Still after fully awnke was very confused with a poor memory,

Evidence of poor memory:

At time I s w him last he had no memory of his stay in
hospital. Saw him 27th Morch, 1975. His stay in hespital 26th March -
27th July, 1973.

Yes, approximgtely twe years after,

In March 1975, I thougsht at time he had achieved most of the
recovery he was likely to cttnin,

In March 1975:

He wrs rather slow - slow in response - mentally slow.

His memory dcfective in respect of name of his brother and
sister - how they arc numbercd, He showed defect in mental arithmetic -
simple calculaticns, -nd hc¢ hod some defect I thought in reading ability,.

He comploined of cromping of left hand - that it was useless

and could not move it., GComnlained of pain at back of neck - pain of

chest and some hendnclies,

Headaches consisteont

7ith previous head injury., Pain of

neck - no possitive dingnosis - pain of chest consistent with injury



He nlsoreport his mencry woas poor and that he just sat around
at home, He scecmed te mo ~t th t time to be somewhat deprcsseds Formed
impression h¢ was Cdeprosscd .t his inability to work - net rezd - got
dimpression not workin; nnd

From point of view of performance on job, his left hand was usce

i
1ess!at that time. T thou_ht 2t time he was not functioning at levcl he
could carry out a job proporly end at sams time physiozlly incapable of
carrying out & JOb hC sevstseescane

Examination of pupil shows still inequality of pupils, right
being slightly larger thon left.

On this esesesesesee my impression inequality more likely to be
defect in left cye - the sort of abnormolity consistent with damage to
spinal cord seceesvassoce

Examined hin for focial condition.

He showed frcicl 2ssymetry. Left side of face being weaker

then right. Ve attribute this teo damage to right side of brain at time

of initizl injury.

-

Check for senc~tion of skin in left arm was depressed fronm
shoulder to fingertius,

Tendon jerks in lcft upper limbs, were deprcssed and zt one site
absent, the lowcr lcoft increonsed jerks in knee and right left increased
Jerks at elbow and wrist . nd at knee. Jerks were exaggerated. ..t ankle
he had exaggerated jerks resulting in continue beating.

Yes, this surrest injury te the spinal cord.

This sort of injury exagpgerated reflex action produce stiffness
of the limbs, The drazzing of the legs consistent with this injury.

Yes, regrrd his injury (on 28th June, 1973) as serious,
Multiple? Yes,

Yes, one of incidéntes ¢f injury to brain is the development of
fits. These fits would tend to persist.

XXD Mr. Hines:

At time of dischorze from hospital if patient literate T would
think he would be sble to cixrry out the physicel action of signing his

name,
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/Objection - Mr. Millor - If mentally capable?/
fitness:

Yes, he would know thot he is signing his name,

Yes, last s~ Lim Morch 1975. Then I thought there was some
chance of further slizht improvement both physiczlly and mentally. I
formed opinion on b.usis of wattern of recovery from damage to the

nervous system.

Yes, would import bo relnted to his recalling ability - memory?
Yes, scar on brain might lead to epileptic seizures, Yes, with the
passage of time those secizures would become less,

Anti-convulscnt drugs, used to stay on coming of epileptic fit.
Yes, if take the drug, chrnces of fit reduced.

Yes, would uny in czsc of plaintiff, medical fact would apply -

chances of epilepsy rocduced,

Function of left hond:

Yes, I helieve plaintiff is right handed. Physical improvement
of left hand. Yes, would exnuect some improvement in function of left
hand,

No, not hud ¢prortunity of secing him today. Correct unzble to
assess improvement to dote,

Two and o half inches lacceration,

Back was parellel to midline with his hair. Just to left (zbout
indicating left partinz), Laccerntion started at the hairline.

He had numcrous superficisl bruises, I did not record them.

Two and a half inches laceration was laceration from injury (not surgical
laceration),

Ques: sssuming facts in which plointiff riding bicycle and collided with
truck...

Mr, C, Miller:

Would depend on cther frcts - speed of truck,

Mr. Hines:

Ques:: Assuming fact in which plaintiff riding 2 bicycle and colliding
with truck <oing in opposife direction - both moving, Injuries

consistent with circumstirnces?
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iﬂii Yes, injury to wcilp» consistent with those circumstances,

Test - simnle writhmotic, defective recding ubility. hen
tested 27th March , 1975, h: told me had left school in Torm I at age 1h,
Test wes merely to subir-ct soven from 100 znd to koeep subtracting sceven
from =nswer,

Do not think could ive valid opinion ns to his pre-injury level
of intelligence.

At tiwme of intervicw mothor kept prompiting him with the names of
family.

/Eourt suggests and corties arrce, Doctor examines patient7

On Resumption:

PROFESSOR CROS3 (Still on onth):

On examin;ticn I Tormed opinion his mental function still
inferior to onc of his “gjc.  Memory poor., He still does not know the

name of the family, Fis gencral knowledge still less than would expect

in identifying major jenercl public persons, His calculating ability

1t meore conversont with welding than with

O

seneral events of . couniry,

r
<,
13

o

i
3
[ 9%
.

.8 far as < concerncd, he has recovered movement at
the shoulder ~nd elbow “nd to limited extent at wrist - the power still
weaker than on th. ri-hi,

He has ne uscful movement in the hand or fingers,

The tondon refloxes nre still brisk - exagperated -~ in the lens
and in the rizht -rm - but lcss so than bufore.

He now h~s = brisk tendon jerk at the left biceps, He still
has very mild facinl weckness on the left,

He cannot be engoged in any occupation which reguire the usec
of both hands. He could be cmployed in occupation which involve use
of one hand only -~ad 131131ty which he has.

No sir, 1¢ft nind not functiovning, power in forearm and upper

aArme.

Possible to utilize tundon of left orm to utilize the hond.



May require o scrics operation - orthoziedic chsce Not likely ~fter

"Brechicl ploxush damage it has proauco verkening of the arm

ivn wenld be te transfer

>4 i

and (non-use) of h.nd. The best course of ~o

i

whatever working muscles he hes to the tonions of tho fingers, Next best,

s e

ampwtaticn mnG an ~rtificial hand,.

As fuor o awonre no way of increasing be.din function other than
by training.

Could urobably acquire skill in corrying cut cecuentisl actiocn =
set in patterns,
Re-xn:

Yes, consider him totally incapeble a5 for as left hond is con-
cerneds Yes, the hand is totally paralys:d,

His mental condition:

All c=n scy he is slower and in my oninion somevhet difficient
compared to someonce of his age,

Problem of ocpilepsy. Dangers. Two

(1) Risk of injury during fits,
(2) Further br-in damage if zoes inte continuous (fits).
From intorvice gother he has had thr.c epieades ~ I weuld say
epileptic.
At this time, risk of recurrent «
that is, seven tc ten times as high as the ncrm~l »oouloticon,
Fall consistent with head injury ~ad honds nd shoulder,
Quess  If Clivc Mclcolm came down gradey €0llided senesvonses

Injuries te head 2nd shoulders and T would expect no injury

to hand., Not unloss he saw it and put out h.mdls
Laccrrtion to face? Depend on whether sou hore he-d down -

they get hit :nd somersault, 411 injuri¢s I h°vo seen consistent with

fall-

To Court:

Lazcerction to brzin not in are- associsted wvith loss of memory,

Q
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and that in uce 'cfused pruin damage.

H(ld se 09 c s nseR ORI EsOEPECERORES

That would be from impoct ond from force with the broin ns it stops

moving,

Trochen = displacement = could be blusd clot from brochial

£5 %

plexus. Injury to brachinl plexus scen in connuction with herd injuries -

o)

head gees one wy ~nd plexus pulled from cord sioulder - ot norelysis
of arm =2nd alse offects the legs.

The stretching of the plexus from the cord nocrve in plexus may
be rehabilitated -nd evidsnce he has improved.

Where demnsoe to spine likely to be »nermnnent legs not likely
to improve,

Likelihccd of costeo arthritis to fr o cture of bone in metatarsal.

The scopuls form part of shoulder joint its.1f not likely to
become arthritic,
2:05 p.m.
idjourned to 10:00 a.me

17th January, 19703

CLIVE M.LCOLM (3 0RN):

Live Long Road, Portlund.

Nearly five yenrs wgo I was in Spanish Town working in Spanish
Town., Four and o half to five yerrs -zo I w28 in oo oceilfent. T was
riding a bicycle from Sligoville dircction joins Lou pds MeNeil Park.,

Know Zdeey: left hand curve, you turn before ro ch MeNeil Park.
Something happoncd,

Truckmen hit me from behind,  Just fool the bicycle go up in
air and know nothins more.

I am frther of twe children born beforc the nccident.,

When in hospital I feel pnin across my shouller :nd ncross
waist so somctime I couldn't lie, Coulld find as w.ov to lie,

Pain cround sheulder (left indic~ted) nl zhoulder blade, fore-
head, left hand crimp. Sometime left hand cromy threc te frur times

per weeke (Loft hind muscles two-thirds why from owrist to clbow aprear

wasted, Fin:.rs curved),
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Left Wond wns not like thot before ~cedl unte Contt use left
hand to do ony work nuwe. Have to use ri ht h-ud to out loft hond in
any pusition T wont it,

I remenmber I wos in hospital but not rowmemboer the time,

When left hospitsl T went home =t mothorts hoase in Portlond,

]

Not hivinf there for o long time.
\
‘ When I oot home I was unable to look fter celf. Porents and
sister locked nftcr me. They bathe mes Coullntt b the self.
I ¢on never, I nead help still but I try. .rocss I cant't reach
with right h-nd 142t kond no help.
Beforce accident I wes learning = tr.do,
I nm nuw 23 years., Born 2nd May, 19575,
I uscd to lern welding with Mre Bosil Mooitin werkshop ot
Harrison Town, Ochc Rios, S=int inn,
When in Sponish Town T was working with !, Aubrey Robinson. He
paid me,
I used te do zmlmost everything., T'4 swaopy nosh Jish, pack up

Zocds, help ¢ rry erts, wash out engine, tre se tecls, T wus living

at his mother's house ~n? there met him ~n? he eniployed me in building
his workshop with intcnticn to learn welding vnoen the shop
Mr. Robinson poid me = standard price a0 O o wovk -nd when
work in night - overtime - sometime it work to 40400, h2.00, 438,00,
Lpart from s:l-ory I used tc¢ be living in the oificc, Never finish, He
buy a bed 2nd two of us sleep in there.
I used to be a sood cricketer, Contt »l 'y cricket nows Don't

think I could cever be 2ble to do it,

I usel te be o

swimmers Uscd to »1.y volley-boll and
generally push b-11 in the busket.,

A1l danein: - I used to be o good dancer - vhere I oo people
admire me, 't do it agnin,

I uscd to be brizht in school, I used to red oode T went to
Schcol up to 14 plus. Now when re~d onc word booones seversl words, it

becomes doubles,
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The left hznd - the whele arm do cromge T %ry to proctice it
and when do, I sc¢ bump with water raise un on” tke moceo ond burst
it and it beccme sore.

T have had fits after the accident.

Mother lozks nfter me now,

T can't ish, Can only cook like rice = nd open tin of
sardines. Can't do ~nything that needs tvo hhnos.

Know I rot o cut at time of accident - storted from here
(hairline at ferchoend), It just scratch.

Pain is in the forehead and cramp. Pnin ot lcft side neck,

I =n} mother weat to an insurence officc, They ave my mother
something to help her out with the expense of c.riny for me since the
accident,

Mre. Hines:
Srecs in which plaintiff setting up dmiscion zs port of his

case and ought tc bc pleaded.

s

st

nittel thrt h s tu do with

Submit no evidence to be solicitel/az

any admission ns totnlly outside plesdings.

Yesterdey 2t opening learned colleasuc drew citention to pp 12~
13 of judgets bundle ond draft defence in support for ~»nplication to
set aside, Submit that that document form = pirt of the record before

court and can be locked at at any time of prococdings to cxamine the

behaviour of the parties and so far as the cnsc is concerned,

Having set up document, defendant must boe estopped from denying
such a siturtion cxists and court can use it as Leins relevant to their
case = the proposec defence exhibited, Submit thiz cnn Lo used,

Bronx Tronswmort v, Stewart; Rupert Stouwnrt ve Bronx Transport,

Juiges looked ot the affidavit.
Court:

Upheld the objection.

.

Don't remember day of the week nceident tock nloce,

Yes, day rceident took place I wno werkin:

accitent happencd
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in the afternooun.

I wns vorking with a man named "Tony'te He urs ¢ onstructing pit
at Greendale wherc we were packing. It was o hrusing scheme an he got
the ccntract for the nitse Someone dupg out = truck cnrrying stones and we
(shape ond put them in),

We stortel to work with Tony threc to f-ur vcels before the
accicdent.

Mr, Rebinsen in Jones Pen poid us but QTony' is the ann super-
vising us., He wrs not the boss, Got paid by Jonss Pen at Mr, Robinsone.
We were workin; .t the grnrage before and assign with Tony to pit job,.

Mr, Recbinson live dewn Circle Drive. At thot time he lived at
his mother's hcouse in Oche Rics. Never buy his housc ot thot time,

Pit job in Groeendale in Spanish Town,

Greendszle just about Carrefas when cuming fron Kinsston to
Spanish Town.

Got pay cvery Friday eveninge - At th:t ftime I used to,gzet pay
in envelope.

Yes, poid N,I.S. He used to take cut = =ur cont out of DAY
Don't remember how much, Remember how much T. 0t woek Befare necident,
Yes, Fridny thc weck before I got pay - 535,00, Thet pertaining to work
I did at Greend:lc with Tony,

Met Mr, Robinscn in Ocho Rics and he corry me to Spanish Town.

I wsed to lo rn welding with Mr. Basil Rolins.ne s epprentice
we us€d to pnint the burs and knock out the hole o Put in bars in cement,

Kncw nccivent 28th June, 1973. Couldn't remembor the dey, agree
Friday before 22nd June, 1973,

Couldn't rcmember how many employees lir. Robiason hod - I would
say about eight,

Yes, after I left hespital I went to Live with mother ot Long
Road in Portlend, Long Road is near the 5S¢,

Remembor Emcnuel Malcolm - my fzathere Vilreno Moalcelm is my

sister. Newton Rutlinnd - never hear that nome bofore,

Know a place cnlled "Newton' in Pertlond, 7Yos, I have livel

there,



In lugust 1973, Yes, I gave a stntoment of ccccunt of the cceident
in presence of f~ther and sister. I gave o stotemont, I Con't know what
they write,

Yes, remember the occasion when T told su.aecne whot haprened,

Yes, fother -nd sister were therc (prescnt),

Yes, I rcmembor signing 2 paper that J-ye. ‘hey si ned as he

can't read, I told thom I never like tou sizn ;

father and mother wns there,

I remcmber telling him I was ridinz from Sliscoville ooding up

=

Mr. McBean's place and the mon was trying to contendict me that it was

the other way.,

Yes, I supposc to know my name I si;n.
(Twe pases parver shown witness),

That is my nome, It looks like my writing, Yes, it looks like
my writing, Yuos, remcember signing it,

Don't remember if sister Valrena Mrolcolm vwirote her name on the
same paper, I don't know her handwriting, She wrifc in different ways -
in script and join.

Mr, Miller:

Objects tc paper put to witness, Soys nct know her handwriting,
Court:

Upheld,

Witness:

Yes, know script from join-up. Yes, I have w_tchel her tecch-
ing the smallcr uncs,

I can't spell Valrenma. I can spell Malcolm MMATCOLMY,

Mr, Miller:
Object, not yet established frund.:tion.
Witness:
I saw her tecnching the smaller ones, [oncver teching you

must write.

LT
~—rt

Have scen her - like where you are(10 fout) or -ut -t the rate,
o2

Not stand over hcere Don't remember recding zaythin: thoet she vrites,
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I don't romembor seeing sister sizn the Dnper, My foather never
sizn. The same mon hold the pen/pencil. He toke wmy fother hond in his
hend, Is he writec.

Yes, I know Cox's Woodworks a2t Gre~t Ponle Thiz is in Great
Pond, Ocho Rios - right in front cof uwy friun%}s Leusce  They used te do
cabinet work in c runort - make things like burctu, table ond cheir and

~buffet and things like those. Yes, I have vorlkel thore - wos there
sanding, Mr., Joc Cox then employed me,

Don't remcmber if I told gentlemzn I gove stotoment to that I
was working for Mr., Joe CoX,.

I never used to werk weeklybasis get o-id Ly jobe Cen't remember
how much I uscd to drow, Not agree it could be 7,00 per week, It used
to be more but I cnn't remember.

Know ..ubrey Robe His mother h2s a house 2t Tarrison Towne. Not
living there ot thot time,

Just cont't remember if I told dnvestiz-tor I was living ot Mr,

e
[y

Rob's house in Horriscn Towne

Yesy I believe I tell him that, Thoat T .= liwings nt Mr. Lubrey
Rob's house «nd he oncned a garage in Joncs Uen ~nl T wvent to Sranish
Town with him.

Yesy curage at JonesPen wns called "Spraish Town HMotor uto
Engineers 3peciclisc in Electronic Tune up'.

Don't romember telling investigotor thet lre Rob's SArage Was
called "Spanish Town Motors",

When worked with Mr. Rob at Jones Peny, T used to sleep said
places Told cuurt I slept in the office - he Fove us o recom nnd buy
us a bede. Don't remember if I told investisgntar this,

While working ofr Mre. Rob did small crr.nls for him. Don't
remember if told investizator so,.

Remember how much he used to pay me ot ;ortge $30400 per week

R

and overtime m-ke it to 440,00 - #42,00 1nd morce Don't remember telling

investigator Mr, Rob oid me $22400 and T slont in +he SaTraTe,

L

I don't remember leuwving Mr. Rob no time,
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Yorkin; with Tony - pit ot Greendnd

remember tellins dinvestiontor,

Yoo, I still sleep ¢t Jones Pen vhen

Yes, Mr. Rob knrncw., Don't remember toiling invest
about that time,
You alrc.ly osk me things thot I remcember. Hot ¢ll things I

rcmember,
On doy of accilent T never owned o bicycle., Don't remember

telling investigntor that.

on

93]

i

cr

Garage "Spanish Town Motor™ not on Siictoville Rond, I
the Spanish Tcwn Road in front - opposite Cirrerns. It is in Spanish
Town on the Kinsston/Spanish Town Road.

Yes, know McNeil Park.

Yes, know Slicoville Road starts -t delicil ITrrk - vwhen meets
Kingston/Spanish Town Highwoy, Garege Kingsion/S-:-nish Town Hishwaye.
Garage just o fow chains from McNeil Park no-rer te Spanish Town,

Coming from Kingston got to pass Cnrreroas Shen my grrogie, then
McNeil Park, then strriht into Svanish Tovne

Bicycle «olvoys ot garage - one of ay co=orker bicycle., Yes,
when took bicycle I took it from garage th it Cory,

Don't remember those things thet happonel in th t time, Donftt

remember telling him on 2 Friday in June I wvont %o

¢ 2nd rocde away
one of bicycles in porige,

Day of =ccident when took bicycle T kunou to —hom bicycle belonged -
my friend Byiz - can't rcmember if asked Byia for bicycle, Can't
remember seceing him,.

Never remcmber telling investigator that I did not know the
owner of the¢ bicycle as I did ask anyone to lend s-ne to me,

Yes, bicycle I was riding on day of rcecilent h-d brrkes,

Yes, know <down handle bicycle ~ racin bicycle. This is not a
racing bicycle, It wasn't a curve up hicycle - just =n oriinary handle,

Knew difference between fixed and freo=~choeol bicycle,

The bicycle iz = year bicycle. You con chinge from speed to

o

speeds Can chon-c from fixed to frec—whecl,
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Don't remember if bicyéle had 2 lowmp. Nt ride it ot night.
411 thzt I c~ntt remcmber - how long -fter tock

Yhen T tooll bilcycle that morning, c nt't weucmbor how much o'clocks

T used o 53¢ to work 2t 8:00 otclock, I romeber I ride to Green-
dale from g-r-=c to vhore working on the pit ot Gr.und-le, Yes, rode the
bicycle to worke

Bicycle wns there leasning up,.

Le ving Greendnle I just dont know huours,
To Ccurt:

It wos ¢n o trip from where werking ~oing to sarage thot
accident happened,

To Mr, Hincs:

Leaving Greendale I couldn't rile samc woy I wont. They block
the route with pipos, buck hoe so I tock the Slioville Road to MeNeil
Park,

Boss scnt me ond Tony and threc fellows - = war Lreck out on the
Scenes I know police must come so I grzb the bicycle .nd going to tell
Mr. Rob, 2nd nevoer reoched him,

The fisht hpnen sometime way after 11 :i-- edng uwr to 12:00.

After T lenve riding,. truck ctme c¢n n’ hi% no from behind,

Was riding to McNeil Fark when truck following mey only feel truck hit
me from behind an® I and bicycle gzo up in =2ir an” Ther told Me seecsceos
12840 Dellle

Adjourned to 2:00 pems

/Mr. Hines a witness in Sutton Strect Court/

CLIVE M.LCOLM (5TILL ON OATH):

At U.W, Hospital couldn't remember if I do ~ 7ive ny name to
any of nurscs,

I don't romember telling investigator I 7id n..t sive my name
but my mother g-ve ny nomes

I 4idn't sco the truck before T wes hif - couldntt t¢ll the
colour,

I didn't ive statement to pelice, Don't remembor telling
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investigator I “idmnt!t rive a stotement te noliccs
I dent't renember telling investisotor oy ri ht hond is now

.

Ty e - > o R T
feeling good and thet left hand is longer then 1153 now swollcen.

Yes, I wns travelling alone ~t time o

No, deont't romember telling investignior.
travelling alone at time of accident.

T know Villc School in Manchione~l, I rttond monucl training
there. Don't rcwmomber telling investigator I ntftunied o Villa School
and learned to Jo woodwork and can make humnn hords out of wood,

I can't romember time (year) I left Lon; Doale Left Hector's
River to Loan~ Roxdl ~ year I couldn't remember.

Don't remenmber telling investisator re bicycloe VI daﬁ't
remember if it hrd hrokes",

No sir, {on't rcmember telling dnvestigntor: Y1 remember thot

I was ri'ing on the main road at Thompson Pene 1 voin into the front of

a truck that wos trovelline towards me in the ornosite Jdircetion™,

were riding arsund o curve down or up @ hill or on the levell,

I Cdid not ©find out how I got to University Hosnit:sl., Nobody
told me. [m spenking the truthe

I don't remember telling dnvestigntor: ¥ heord other patients

aying that I was brought from Spanish Town Hospital by ambulonce,

Immediately befere the crash I saw noboly arsund.

I don't remcmber telling investigator thnt I hod no witness to
the accident,.

I cantt recnll how that go (investizator tukin: st .tement),
Yes, father ond sistor theres I was tellin: him thin-s., After T tell
him things hc ask me guestion in a different w.y thot he would like to
hear me say,.
Mre. Hines:

Tenderin~ the locument in evilence,
Mr. Miller:

Witness not rsked if he knew the contonts of Jocument if read

out to him. Coan bo for identity but not ns oxhinit,
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Mr. Hines:
_—
Defendant asking to put in =2 document formerly in cvidence - 1 -
: - TR TR . s . o n A EENN I... ""XC ,.,.‘,:‘bl.. i*':. '{'"nti"
witness has sail thic is my sirnatures. T 5imed 1T, mexcorably ide
fyinz document which he signed, Contents not yet,
|
| He itentify sipgniture and admit sove eviience., Alpissible in
|
.
evidence,
My lenrned fricn? confusing admissibility ~nd weizht, Submit

court can properly odmit,

Mr. Miller in rcply:

Tellins court hc has an opticne Can usce it . cxhibit or identity.
Who is the maker of the document? No evilence hos beom led that he knows

contents,

Court:

Two sheots of »noper marked WU for i

<

Witne

on
&3]
..

I only know was hit from behind and like - plone mevine off (arms
upraised), Couldn't say what happened to the bicyele 17 it coming with me,
At home I told mother what happened, Sac h~d it thot is beat
them beat me,
Correct, from IcNeil Purk, Spanish Town Hi hucy ~oing west then

curve oing northes Yes, curve shaorp.

If approach bend from McNeil Park comin« &
o )

g
a}

~ rrodes,  After
finish the bend you hnve a little piece of lovel rond,

Yes, recall in 1973, You have a zinc fonce on loft coming from
Sligoville to McNeil Prrke.

Yes, o culvert was there in 1973. I remember by Seceins it the
other day.

Know whnt ¢~11 a fire hydrant. Don't rccall in 197% a fire
hydrant on left sidc rond as coming from McNeil Trrk (towrrds Sliioville),

Yes, surfrce of road asphalted in 19775

Don't recnll n wide soft shoulder on loft gide s le~ve McNeil

Park towszrds Slisoville,.

culvert. I went

Seic wos teld ofter I dropped he~d siucl
I coculin't say spot I really dros,

there but
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Day of ccident I wos riding or the - sphilte s just nbout two

iy

feet from the 1loft hedze © 2sphalte I w<s just 7-inz meliume Not toc

LT : e e A an onmTortl
fast or slow. Dion't touch brakes, I wis -cing; on confurtsble.

Yes, T herrd the scund of the truck 3ehin mes I first hoeard

sound from it mude the corner higher up., I id nct lock backe Know it

2.1
1

was a truck by the scund, Used to be in = =iop they come sc know

Jifferent sound of bhus and truck.
Not in rush to tell Mre. Rob because I koow somncone went bofore
mes I belicve somcone would reach quicker thrn me (throush sherter road),
Cantt remember a2 Mr. McMillian or Mre. Chrmburs,
People whe ~ive evidence in czsc for nme ﬂcn}t know =11 of them.
Know peoplc from Long Rcad not from Spanish Toun.

01C hoer whot ddrection

o
:

Well, yes, when told mother whit happencd
I was ridinge

True, I wos riding frem Sligoville Tdiruciim tow rds McNeil
Parke Not corrcct T wrs ridins from MceNeil Purk on incorrect side of
road. Not true‘I m-¢ the blind corner «~n’ ¢ me I ce te frce wvith the
truck,.

No sir, not o oown-handled bicycle sith

Yes, know n mon nmmed McBean cut ot Thombhsca Pon,

Yes, thot is whrt they talk - that he tock me un to hesnital,.
I went 2and told him thenks,

Since the nccident I have not secen the Lidcycele,

Yes, told court not worked since the "cci’cute, Not live in
Long Road in Portlznd in mothert's house,

Mother is fish vendor. Father does cultiv-ting - hns land,.
I try to help.

I cnn sce but when re;ding words jump ~round. I con write.

Can write 2 letter t

[}

mother but it would t ke + lsag timee I hove to
spell and proncunces. vhat used to write now ~ lon- hile -et hendaches
(forehead, =cross tcuched),

I 2ttended bneic school then Manchicne 1l - thon t- Ocho Rios,

Was in Grdc 1 when lcoft Manchioneal.



I never try it since leave school excent in wmoking change of
money.

In grade I used to have reading hook, First Aid in English
Reader C or Rexler B,

Just

When lcft Manchioneal School I Wagﬁgoing up in 15 (years),
Was in Grade 1 when left was 14 plus.

Yes, I was able to read a chapter in thc Zible when at
Manchioneal, “Jould try to read a chapter.

"Genesis, And it came to pass after his thinliing that after
the battle of the King = EZYPt eevovsccccccacal

Up to yesterday I look up. Daily News whorce they "X" out the
bad man that they kill. The two came to me as the some (Daily News shown),

Yes, was coptain of the team. Vice cuptaing T used to be wicket-
keepers I woull have man in first slip, sccond slip, cover lons arm

boundary. Top score I used to make 97, After left Manchioneal and went

to Spanish Town not played.

GEORGE McF ' RL.NE (S7ORN):

Live Beacon Hill, Spanish Town. Farmer and work at foctory.

Know Thompson Pen areas, Xnow road lea’ing from Sligoville to
Spanish Town. Know McNeil Parke It is ncar to whore I live,

Remember o accident taking ploce along Siipoville Road in June
1973, Know Sligoville Road coming up towards McNeil Prrk very well,
There is a very deep curvee.

Remember dnte 28th June, 1973,

I saw the 2ccident.

I saw . truck -nd =z bicycle in the accident, Truck travelling
from Sligoville direction, Cyclist travelling; from Sligovillé. Cyclist
was before the truck when I saw it. I was on -~ culvert bridge., From
where I was could sce from Sligoville end clecrly, I wns about half
chain across the rozd from the accident. From Slisoville end towords
McNeil Park I would be on the right hand. From Mcleil Pork towards

Sligoville I would be on the left.



Road in crce asphalted - about fourteen fuct wiles

2 owhore L owos - around Six

Yes, soft shoullcr on sile of rox

fecet wide,
Whore the Jump truck came down ond thoe fellov »n the cycle was

from 20 - 23 fceet in front - before the nccilunt, The curve was a
little way when him godinpg drop.
¥When him lick himoncnno.n-u-aonn

.

It is o curve piéce of road, I saw the Jriver of the truck went

down on the cyclist and hit him backways. The bumper of the truck - left
hand bumper -~ hit the cyclist and he go up 1ike that ond he fell ~ dropped
into a 1ittlc culvert on his faee - on his hecl, Yes, I saw cll that,

He fell like from here to table (15 feet), Ie fell in culvert of the

road on left hand side,

Yes, I manazc to see who driving tho tiuck, Seo driver cof
truck there (in court),

I ¢id nct know either driver or cyclist Lofore, First time I
saw them.

The truck run off and stop. Run pass on’ ston and driver came
out,

I went acrocs the roads Spoke to Ariver, I said, "You are a
murderers You cuull gave the man for nc vehiclo cowming from MeNeil Park
and no vehicle Lehindl," He said, "Go away." I weat anl looked at the
mare Two ladies lifted his head like this zn? casc him, Man had a cut
in his head. Sec him in bloods T was there until Hr, MeBean at the .
supermarket take up the cyclist., I was not there - no police came up

to when T left,

Accident happened around from 12 -~ 12:30,

£4:05 - iljourncd to 10:00 a.m.7
18th January, 1978:

GEORGE McFiRL.NZ (SWORN) :

XXD Mr. Hines;:

Dont't remcmber dny of week, Remembor dnte of nonth, Twenty-eight

Cay of the mwonths 28 of the 6, 1973, The sizth nonth of the year. June.
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I didn't m-oke
Some tiuc

after - 1975,

B

(4%

the spot where

told gentelmon th

trict - Thomps

1.2

Sh ¥:

No! special ronson why I told him,

-

accident 2t the ¢
argumente.
Yes, snid

Yes,y cnlled him ¥
have avoided hitt

Didntt

make effort tc fcll

Mr. Miller:

Object,

Uphold,
Witness:

Know what
filed. Dontt k
to give evi’ence

Before ac
truck,

50 o

5
(%

I

no

I

in court bhefore -

Now working ot frctory - the 'luminium fctory',

working at factory

make pipe,

farming with my cuws - at my home in Bexcon Hi

Thompson Pen,

6 o'clock ride my

L
TC

now it is insurance or what,

Not working there in 1973,

(Day nccident teok place)

e
&

n

ste of the date this nccilent trook pi ce.

Ahout twoe years

]

Hy

ter I gave a statement To =sacoune,

sund Tome

thrt time tco thot zent

e nccilent took place. Yus, bulsr.

~t I had scen it. The gentlom n v

on Town - told him around o~ month

Just tolkine nd said T saw an

orner. Was having an ~rsumoent, Not of thot said

spoken to this gentlemon (sccond Jefendnnt Williams),
marlerert, Of course, ns fir so coencorned he could

ing mon,

11 police, Scmeone to tell olice - not I, I did nct
police,

Difficult for witness to¢ knowe Not relevont.

I om in court for =2ction in Dentt know action

1735

DO

Now I am in court

in the casec,

cifent did not know plaintif? cyclist nor driver of

aé 7 - c211 it 70, Born 1902, 22nl Jonuary,

ve seen an accident heforc, 22y I hve given evidence
bout a2 accident,

Yis, now

Get few days work -~ 'luminium foctory where they

-~

Yegy ot thet time T Jid my

11 otii

crudne colled

I leave my house arcund

ke

cycle - to take out mil
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Yes, that correct, remember thats Returned about 7:30., (What
else did before accident) I carried my cows out to the bush - around
8 o'clocke Six cows, Take them just a mile to nosture, Yes, to grass
to feeds I let them feed until my dinner time. Yos, stayed with them
until dinner time,

Yes, exactly what I did 28th June, 1973.

Yes, married - twice,

Either wife or her daughter locks about dinner - Sometimes two
or sometimes threes What I call dinner - anytime I re~dy to go in with
my cows 2n¢ the dinner ready I have it,

Yes, ordinarily knew it is 4 o'clocke Then =t home and not at
bushe I generclly have it 4 o'clocke. When at bush five or six o'clock,
Sometimes fhe cow lost ~ stray. Yes, when goins home for dinner take
cows with me,

28th June, 1873, 7:30 went and sold milk, 8 ofclock took out
cows one mile away snd then left and return to zo for dinner.

On return for dinmner I walk on Sligoville Roade I walk and
when reach McNeil Park go on Sligoville Road to my yord,

Feed the cows up at the factory, Yes, Correras and so land at
the outskirts,

On 28th June, 1973, I took cows up at the foctory ot the oute
skirts -~ yes, near to Carreras where cigarette foctery is,

Yes, stayed with cows until dinner time but you mcy coll it dinner,

I call dinner what eat from 4, 5 - what oot 10, 11, 12 is
breakfast,

I came back down with the cows in the evening arcund 5 o'clock.
Noy I leave cows 12 otclock from 12 - 11:30 and come and eat my
breakfast,

Mre Miller:

Objection to suggestion witness switch from dinner to breakfast.

Court:

Not Upheld,



Witness:
‘ Of course, appreciate dinner different from breakfast, T said

what you call dinncr I call breakfast,

Oon 28th June, 1973, I can remember what I done that day,
Time I eat my dinner done - that!'s when the accident.

Time I eat my breakfast done - that's when the accident,

I eat my dinner in the evening. Three times I eat that day,
Second time for the day I eat my breakfast. Had ticd some and let go
somes Around 11 otclock left. Never walkeds, I rides Took about
quarter hour that day., Yes, I stopped at home znd had my breakfast.
Yes, my intention to go back (to cows)., A good time I spend at my
yard - about three quarters hour. My house just right at the deep
bendhfter leaving McNeil Park. My house on left hand of Sligoville
Road (from McNeil Park, House Just one and a half chains from the
roade

Don*'t know the name of the man but I know the man (man with
whom had conversation), After had breakfast, Mant's nickname is "Dan'".
At that time I was going back to the bush. My bicycle leaning on the
culvert wall, I leaning on the wall and bicycles Going to McNeil Park
that culvert on the right. Coming from McNeil Park culvert on left,
Fully a chain from my gate (From my gate can Sec in seees), From Where
Standing I could see up Sligoville Road and sec McNeil Park, Yes, both
ends,

Didn't see any vehicle approaching from McNeil Park - not at
that time., Did not see any vehicle approaching from Sligoville Road -
except the trucke I never notice that truck before that dey, When I
see the truck it was about eight chains from the curve/bend, There was
nobody in back of the trucke The chauffeur in trucke

Yes, observed truck driving on its left hand sicde, When saw it
eight chains away, it was travelling fast,

When I saw the truck eight chains away, thc cyclist was before
it - saw the cyclist coming down - yes, before the truck, The cyclist
was about five chains in front of the truck. Couldntt tell you hew

many chians the cycliet from the bend,. Only know he was about five
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chains from trucke He was riding left han” sidc of road, He riding
ordinary. Yes, not slow not fast,.

Wasntt looking at McNeil Park, was lookinz on the road.

That time Dan leave and gones Of course, is wvhen Dan gone I
see the truck and cyclist, Dan go out to district to shop -~ on same
left hand where I ams He never cross the roade He keep on the old
road to the bridge. Not say out of sight but far cway (at time of
crash),

Only my little daughter at home when go for brezkfoste A
young four year old child going to school,

Yes, loud noise when crash, Anybody neonrby in the district
could hear, If I was in my home could have hezrde, I could come out
and looks When the crash I was at culvert not inside the yord,

When the crash I didn't see anybody elsc except driver or truck
and cyclist in the vicinity. Of course, after crash I saw many people
came out on scecne, Mrs, Flowers and many more - after crash, After
the crash I had no talking about the crash with anyone except the driver.
Afterwards someone came to me to find out if I know anything about the
crashs Few weeks ago - about week before last,

Yes, first time I was telling someone cbout it, Person was that
gentleman there (counsel), That was the first timc I knew this accident
going to court. Yes I said so this morning that I gove him a statement
two years after the accident,

Yes, also said week before last someonc zsked if T know about
accident,

Saw that gentleman twices Two years ago sove statement but few
weeks aback he came and said going to court. Uhen he come back three
weeks ago I gave him back the said statement thot T SOW,

Mr, Miller:

Object.

To Mre. Hines:

I went and look at the injured man first and then spoke to

driver. I said (yesterday) I went and look at injured man and saw he
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had a cut in head and two ladies ease him up and driver ceome out and I
said, "You are a murderer" etc.

T knew the two ladies, of course, They were out on the roade
No, I didn't see them before the crashe They run downe Mrs, Flowers
came to gate but they were the first come and try to helps I never made
to help take up.

Saw the bicycle in road after crashes I never took up bicycle,
When I left the scene the bicycle was at the road at the said spote No,
I didn't look at the bicycle. Couldn't tell what happen to ite I
believe the front part of it did bend.

I was there when injured man taken awzay, ~bout three of them
take him up and put him in vehicle, Dontt know if the driver was there,
Never take no notice of those who put him in vehicle,

Not a very long time after that Mr. McBeon {rive upe. About
fifteen minutes, Just a little (delay) before McBean drove off with
injured man,

I went 2way to the hush,

I never gave police = never gave any indicntion any government
person.

I didn't sce anybody else on the road ncarby when accident
happened,

I know I could help (police) but my cows is before all those
things,

A few minutes after collision - around half hour after the acte
ion I leave the scene to look after cows =~ ffraid them stray and go on
the road,

I never notice if anything break off in the road from bicycle/
truck,

When Mre. McBean drove off with injured man about something to
one,

Talking to Dan before he left just a couple minutes -~ around
quarter hour,

My house - windows not to road. Can stay at doorway and look
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out the road, If sat at table and eating and looked coulc see out in
road, Would be looking through the door, I ccn look straight to McNedil
Parke I can sec Sligoville Road but not on the straight. Can see
Sligoville Road - the corner.

I said to driver, "You are a murdercr because you could do with-
out knock that man because there ié no vehicle coming behind you and no
vehicle coming from McNeil Park so you could slow Cown and save him,"
and he get ignorant same time.

Yes, at that time, driver was outside the truck, Then we were
not quite where the boy lay down about there gindicate 10 = 12 feet),

Driver said, "You is not me", I said, "How you mean, you is
not me", He got ignorant and siad I must go away, & lody said leave
the man you no see him not in his senses, That mean he is frightened,
When he come out like a person frightened,

I was present, I was there, Yes, swore to tell truth on Bible.

Correct 76 years of age coming upe I con't recd 50 «=mme=—w- I
can tell you my worship i was at present.

No sir (Possible came on scene after accidcent tock place?),

No on¢ told me how accident took place, I osk nc one to send
for police, accident dontt belong to me; Belong to governments T
never been see no police places I said you could save the mane I could
not business with it (go and tell police), Busincss with it now as
question come and osk me;

If me would like somebody téke some interest in it,

Not telling untruth about what I saw; Tt is‘true I saw the
accident,

Not agree fellow injured was riding bicycle from McNeil Park
towards Sligoville.

Never notice bicycle if down handle,

Not true he was riding on his right hand side, Hc was on his
left hand side; The man riding I didn}t take no notice whether down
handle bicycles, I scw him coming down the road;

Rexn: Nones
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To Court:

No re~son why not go to police. They must come to mes I not

going to them. Toke no interest in it.

NOEL MCLENNON (7 ORN):

Live Beocon Hill, 32int Catherine. Trole - Shoemckers I work
Carreras Jamailco Limited,

I do not know Clive Malcolme I just s.c¢ him for about o weck
before the =zccilent. Scen him at Mr. Robfs plocee I Con't know the
direct date of occident - sometime in 1973,

Know 2bout cccidents I saw it, Jccilont took plnoce at the
corner they c¢~ll it Mother Flowers corner of Slicoville Road, iAccident
time 12:00 o'clock jjoing down somewhere about mid-loy,

Saw who involved in accident, Thnt sontlemsn there (plaintiff)
and a dumper truck,

I was riding my bicycle going towards Slizeville rsoing towards
the Postal /izency -nd I saw Clive coming Jown on 2 bicycle coming down
towards me, face tc me, and a dumper truck was behind him. Just as I
bend the corner dumper truck ccme and hit him from bohind cnd he fell
to my right at 2 culvert and the bicycle was almost in the middle of the
road more to my left hand_side. I jump off my bicycle same time and run
across the road and I recognize that it was o mon that working with
Mr, Robinson.

Saw crowd gothered and people goather ans I 1cft the scene about
five minutes anl went to Mr. Robinson and tell someboly there,

He wns blecding from his head and whcle hcap of people come and
said he was dead and I feel frightened and touched ny head - didntt
want to = through they scid he was dead. T set fri-htencd 2nd go to
Mr. Robinson,

XXD Mr, Hines:

I was riding o fixed-wheel bicycle.,
Really don't know what kind of bicycle Clive riding - didntt

look ate Not o lown handle. Didn't sec the honile -s ~ {own handle,



Didn't take ncoticc of the bicycle itself,

I didnt't look at the bicycle to sec domope, Just dropped my
bicycle and run ncross to him.

Nearcst =erson?

Therce werc somc other people therc, Not in road, Bystanders
at Mother Flowcrs fencca Couldn't tell how many conle if cne, two,

o~

[CNTC,

1

four. More than twe. Yes, it was at Mother Flowcers

Never toke nctice if two women amens thome Mon verc there.
Yes, more than one., Ycs, saw more than onc man, Thore wos a mixed
multitude. Couldn't toke notice., They were just standing and talking.
Yes, from wherc people standing could sce if thoy wore locking, I
didn't know any of the people at Mother Flowers fonce that day,

When I macte the bend and saw the truck for the first time, it
was fiftcen to twenty yords from me. Truck was just zoing ot an
ordinary speed,

Didn't take notice how many people in the truck,

Didn't notice the driver, Didn't look ca th. cirver,  Was so
frightened only drop bicycle and (hand on hez.), Not first person to
approach injured wmen, About six of us met by injurcd mon.

I don't remember sceing anybodystaniing on lcft hand side at a
culvert wall with a bicycle,

Yes, I remember about five men.

Yes, truck stopped, passed where man T¢1ll a littles Couldntt
say where on rond truck stopped, Didn't notice if :aybody come from
truck. Only paying attention to injured man. Diin}t hecr anyone say
he is 2 murdercr.

Coming from shop along McNeil Park, Tt was after 12:;00 but
don't know tho Jircct time,

Was pgoing Postal .ngency on Sligoville Rozd, Beccon Hill Postal
Agency,

I was not there when police came on 5CCnC,

Someone was trying to get cut injured mon - tho crowd of people,

I left to tell Mr., Rob. T ride my bicycle, Dcn;t ruomember who T tell.
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I tell somecne there, Did not go back to scoence Dont't know accidoent
investigated by nolice, Didn't make attemnt to rorort toe nolice.
Nobody ask mec to report to police. Only last veock theot zontleman
(Mr. Campbell) spoke to mec,.

Only the time I wcnt up to Mr. Rob, told cumeonc I had seen
accident, Not tcld anycne saw accident. Coulintt toll Mr, Rob Clive" =
one of his workers kanocked down by a truck n’ they 5 il he is dead,
Described him =8 stout, fat one, I didn't know his n me,

I ¢idn't go back that way from that dey,

No sir « when made Mother Flowers corncr accidont already taken
places Just 25 I come down the grade and m:dc the corncr the accicdent
happened beforc my cyes,

Don't rcmember if anyone passed me - vhothor cer or cycle just
before z2cciient,

Yes, the collisicn made a noiscs

I wrs on my left hond.

There is some ruts in the road an! saw the truck swerve from
some of the ruts - before the crash. About frum hore tu there (about
thirty-five fect) between swerve and actucl crnsh. .fter sverve it
look to me as if it check its speeds UWhen truck sworve/chock from pot
hole, distance betwecen bicycle aznd truck about holf Jictonce (17% feet),

Adjourned 2:00 p.m,

2:17 E-mo
XXD Mr. Hines (conttd):

One fellow come on thereafter the accident thet I know,

T didnit take notice seeing him (sccond dofendint Williams),

When I leave I didn't see that man cither (George McFarlane),
Don't remember scecings him,

Yes, two women were there trying to 1ift injure! man's head,
Didn't know them. Is when the accident took plice I saw them rush down,
If was standing by I “on't know,

Yes, I knew Mre Rob before day of accilents Don't know how long

before., I wns living on a2 piece of land Mr. ob beuhte  Thatt!s how

come to know hime
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cident ond I gave news about one of his workmen, I did
not again speck to Mrs Rob chout accident, No, noild
Yes, ~m churchman - Mount Hope Church of Christ, I was a church-

man from I was 12 yo'rs olde Yes, hove scmo

You sce, I don't know him and believe tell his employer.

After they sa2idl he wes dend - left the scence Don't know where plaintiff
lived,

Mr, Rchb's business-place about two doors frou me on the main
and I see him (plaintiff) passing to go to the shop.

Yes, collision tock place in front of mce Yes, had good view
of man as wns hite Cculdnt!t say how he f21l, He go up in the zir
about for feet and droy to his left on the culvert =2nd the bicycle
coming morc to my left hond., The bicycle (plointiffts) went more to
soft shoulder - side walk. I got off my bicycle bock wiy, I wns about

-

(15 feet indicted) from bicycle when I backel off

Then the truck wes
before me - not recichel to me yet,

Don't rcmember distance of truck when it stopned,

When I backed off, truck didn't coms to n full stepe It almost
stopes Yes, it come to 2 steop. T don't remember Jircct snot whether in
middle or sile of rood, Can't remember how f-r from th.e fallen bicycle.
It was a frightening time, I couldn't reccall,

I know truck swerved from the pot holes, . Fter that I don't
remember if truck swerved,

After the cccident, a cream Austia va nussed over on my left
hand side going towards Sligoville (from McNeil Pork), Suppose S0 -
(on right of truck).

As you comc down the grade (from McNeil Pnrk) you cnn see
straight up Thompson Pen,
To QOurt:

The way I was travelling can see around bond before reach the
middle of bend., Bofcrs T actually made the bend I s w the truck and

bicycle,



To Mre. Hines:

sree cantt sce anything until you -cturlly moke the middle

~
B

Not .
of the bend, Some stonesat middle of bendi. Czn sce it before mnke
bend. Stones they tcoke to widen road - from riversile,

No bicycle cculdntt pass me =8 zpuroxch the bend and I don't

When I ricde completely on left hand and no vcehicle 3idntt pass
me on that bend,

Well, when said I dontt remember onyonc possing me - seeing
anyone passing me travelling on a bicycle or cnr, Guitc fronkly, no
vehicle or bicycle didn't pass me at that spote.

Not eagree collision had taken place boefore I got to scene,

Not agree I dicdn't sce cyclist before collision. I ©nw the cyclist
before the truck knock hims

Said this morning didn't see a man leaning cgninst a woll on
bicycle. Didn't see bicycle leaning up az:-inst - culvert.

Bexn:
Coming from McNeil Park little valley on loft,

Know 0ld rond lexding to old brilse. Ro-d lc.'s off Sligoville

4

Road leaving a pisce of land, Don't know wh-%t *they c-11 it if culvert

L

walle VYes, if steonding Jown there - leave to him fir down - can sce
where the accident heppeneda

(Witnessces McFarlance =nd McLennon relezsecd until ncoded zeain),

AUBREY ROBINSON (37/ORN):

Live 31 Circle Drive, Spanish Town, Szint Cntherine. Manufacturer
of several itcms, Dish drainers sSpace sawers raecord rocks -~ all from wire

plastic coated, It is a skilled Jobe It is 211 jip work.e Tt include

nte]

a tremendous amount of welding,

Yes, had traovelled to England, Americo,. Spent years there. Five
to six years azo returned to Jamaica and built factory ong 70 into
manufacturinzg, Purchased lands at Jones Pen, Sycnish Town,

Know Clive Malcolm - very wells, TFirst umet him in Ocho Rios,

Saint Ann. Own premises there. He was a tenant there, Met and talked



to Clive,
Ques: Did you form an zssessment?

Mr, Hines:
L nolies

Object - lending,
Court:

Question aliowed, Not with Mr, Hince,
Witness:

Yes, form ~n =ssessment,

His intelligcence I found fairly good, He was o good worker.
He was a willing worker, He was competent at his job, He got along
with his co=-workers good,

Know whnt kind of work he was doinz in Ccho Nlios - welding.

Clive came tc Spanish Town to work with mce I took him to
Spanish Town,

I built the factory in 1973, My business wos auto repairs,
manufacture ironing boards and mops,

In Spanish Town, plaintiff employed to mc = he helped in
welding the stcel roof of factory, Yes, then = boy about 18, Paid
him per week (30,00 for five days. Therc was ovortime ond fringe
benefits, It ~mounts to {$50,00. T supplied clmoct oll of his food.

He stayed 2t my premises, Not charged hime Port of nerquisites,

In Spanish Town, plaintiff was an aprirentice velder, Showed
promise as weller - fnirly sood.

Relaticnship between us as worker w s viry closc = I was more
or less stranger to Spanish Town, T figure I coull toach him the trade

have
and think he would/done well - very well,

Yesy hod o number of young men with me =t timee T hod a team
of workers, He hnd zood potential,

Still carrying on welding. Ages of youns men from 18 to 27
They do welding, Average pay of those youns men $70,00 per week., Hove
one there counsidercd my foreman., He earns 395,00 por weeke This man
was not working with me at time rlaintiff worked with ne. Shortly after,

1

If plaintiff hod remnined with me from 1973, »possibly hc would have
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reached this position. Yes, likely.

He was reliable, trustworthy., He used to miuke lodgements from
time to time and cash cheques.,

I have travelled with plaintiff to Portlond., He wanted to see
his parents, I saw his parents,

Know he was in an accident., Visited in hospital when he was
ill and seen him sinces He visited the workshop in Spanish Town,

Have seen difference in him from before accident, He is a
different person altogether,

Difference:

His ability to work. His approach to pcoplce Laughter sihce
been ill - senseless laughter. Questions he asks - 5illy questions.
I would say his I,Q., has dropped - intelligence gone down,

As far as hygieme is concerned, beforc accicent T foupd him
fairly clean person. Since the accident he walks obout very dirty.

He came back to the factory, visited for a week or two. I
have three toilets and he just wouldn;t use them would do hiS seeeesas
elsewhere outside ,...defecation - wculd do it any old place outside.
Never saw this kind of behaviour before,

He used to buy nice clothes ~ in leisure tinme, Normally clean
on the job, .After accident a definite change ~ cleonliness going down,

XXD Mr, Hines:

I first visited Clive in hospital - not scme day - two days
after accident at U,C, Hospital. I was trying to talk to him but he
couldn't understand, Not only time I visited, Wecnt back three times
after, I couldn't communicate on the three occosions after. Period
covering a week - very early stage,

Yes, at time of accident he was employed to me, Was paying
hime At that time he would have to be assessed os a labourer = at
that time. He was a handyman. He was a general worker - would go to
hardware - only errand he would do,

On day of accident working over in Grendcle - they were diggingv

a spetic pit, Yes, he was engaged in digzing pit - in my presence, No,
don't live there,
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No, I never visited scene of accident, Yes, spoke to someone
who had seen the accident =~ shortly after the accicent, Person I spoke
with visited the scene of accident, Never spoke tc anyone who was
present when the =zccident occurred.

Yes, I was a person very interested in Clive from beginning.

I made incuiries =~ several - in and around vwhere accident took
place. No, never found anyone who said saw the nccident.

Got news of accident ~ someone came and told me - was at worke
shop « same day. Yes, I know the name of the persocn vho told me - an
employee,

I know gentleman Mr. McLennon, I have known him from ending
1972. He was living on my premises in 1973 - a part of 1973 - factory
premises, Can't recall seeing him day of accicdent, Don't remembere.
Have seen him scveral times since the accident, Yes, we have talked
about thé accident - how sorry everybody was 2bout whot happeneds Don't
remember ~ shortly after accident. Could possibly be same doy,e

Know Mr, McFarlane = about 75 years =~ sincc yesterday, Saw him
right outside here.

Not many houses around there - where accident happened.

Yes, very interested in Clive - good worker, willing.

Yes, cffort to find out about the accilent - doing it quite
seriously.

I have spoken to plaintiff's parents = after the accident -
onces No - twice = on two occasions. One period of two months after
accident,

After the two months I did not continuc incuiries as inquiries
without success,

Rexn: None,
To Court:

When he visited week or two and T found his habits changed was
about July, '74, Not had opportunity of observing his behaviour since,

Yes, found him a promising employee - troinable, He was a

good man. Yes, work attitude, industry, intcllizencc, Reading and
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comprehension. He could follow a job sheet. His job did not involve
calculation., Didn!'t get to that stage where he would be zgiven a
specification to work on. 4s far as job sheet could read, comprehend
and follow instructions.

By Leave Mr. .. W. Campbell:

Yes, he was kind of person -~ material could reach stage of
working on specification, Could read a tape me:-surce

By lLeave to Mr. Hines:

Nonee.

Adjourned for date to he fixed by Registrar (estimcted length two days).
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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW
SUIT NO. C. L. 1976/M107

DATE OF HEARING 29TH, 30TH & 31ST MAY, 1978.

BEFORE. THE HONOURABLE MRS, JUSTICE ALLEN

BETWEEN CLIVE MALCOLM PLAINTIFF
AND REX KNIGHT 1ST DEFENDANT
AND EZEKIEL WILLTAMS 2ND DEFENDANT

Mre. A+ We Campbell with Mr. Crafton Miller and Mrs. Earl Brown for
Plaintiff

Mr. C.U, Hines and Mrs. E. Hines for Defendants.
(Mr. Hines ask to release witness taking Examination at C.A.S5.T,. at

2 pe.m. today)

VIOLET MOORE (SWORN)

(TO A. We CJ)

Live at Long Road, Portland, Fish Vendor. Clive Malcolm is my son.
He grew with me as a child, He attended school until about fifteen
(15) years. Know he could read and write very wells Yes he left my
home to work. Yes just at about fifteen (15) years.

Yes Clive used to come back home to visit me. Yes after a time
I understand he was in an accident. I went to visit him in University
College Hospital many, many times. Yes I took him home to Long Road .
to live with me. He is still with me., Before the accident Clive was
a bright boy, mannerly and he used to go tidy and nice. Since the
accident he doesn't tidy. He would want to sleep in the same clothes
that he is into. If he put on a clean clothes anytime he would want
sleep same way if I am not there, To get him int® night clothes I have
coax him and talk to him,

He used the toilet before the accident., Since the accident he go
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to the window corner and all about in the yard. It éffects his
clothes ~ dirty - because he doesn't wipe his back.

When he does his stools out into the yard - me or the sister
clean it up. He has attempted to do this took down his pants and bend
in neighbours kitchen,

Another lady demanded money, he took set in her house said the
lady owe him money., T know it to be not true. He speaks things not
true - s2id he married nine wives,

He wasmannersdﬁiebefore. Now he is rude to me and hetll push me
down. There are brothers and sisters in the house - He treats them bad =~
beat them up. Was not like this before, Manners~ le boy =~ everybody
love him., He would just sit down and laugh and laugh to himself. If he
see anyone talking he would quarrel say is him them talking. Sometimes
when he want money he wouid say if he did have his two good hands he
would work,

Sometimes he has fits, rolls over and turn up his eyes. He has had
fits three times before the case try - and last time I saw him have fits

about three to four weeks., Two weeks about a month now,

When he has fits he stiff out and froth up the mouth and (shaking
indicated), If I could prevent it would not allow Clive to go from me.
He can't manage himself. T sometimes earn per week $40,00 sometimes
$50.00, according to the circumstances up to $100,

As compared with before accident he was a mannersable boy, but since
accident sometimes he make me disgust.

XXD MR, HINES:

Sometimes work seven (?7) days per week, sometimes three (3) days,
sometimes one (1), according to how the fish run.

Yes remember in Japuary this year this case heard. Up to January
this year never see him, only the little girl, say him have it (fits).
I see him three (3) times suffering attack of fits. The little girl say

he has it one time but T never saw it that time,
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Clive leave my house at Long Road when he was about fifteen
(15). I sent him to Joyce Beckford in Ocho Rios,
Yes, same lady who sent a telegram informing me Clive in Hospital.,
T have eight (8) children, not all living with me now. Four
lives with me including Clive.
Yes Clive born 2nd May, 1956 ~ 55, '55 he born 2nd May. Yes
his father Emanuel Malcolm and I Violet Moore and he was born at Happy

Grove. Born '55 sure. Can't remember if Clive left in 1971.

Suffer with my nerve, Don't remember what year he came back to
me., Don't remember when I went to look for him at University. I.
can't count.

No, Clive has not lived with his father. Lived with me up to
time he left Long Road. Since Clive met the accident I have not

given a statement in writing to anyone about him.

No I can't read and write, Yes I can write my name. No Sir,
4nobody came to me at Long Road and speak to me about Clive and the
accident in 1974,

Yes know a man name Kenneth Thompson., Yes he lives in same area
where T live., (witness hesitates to recall incident).

Everybody know I can't write, Don}t remember Clive father gave
a statement. He don't responsible for the little boy.

No Sir, I never wrote anybody in connection with Clive and
Clivet's accident. Yes, if I see my name; my signature I would be
able to identify it. Don't know whether Clive has signed a statement
in connection with his accident. Please Sir, is not him sign it.

I never write letter to Insurance Company of Jamaica. TI never
ask anyone to write a letter for me to them., No Sir, never write or
ask anyone to write letter to them in connection with this accident.

Yes T have been into the Insurance Company of Jamaica 0Office.
Yes spoke to Officers there. No never write to them,

Never make complaint that Clive and his father sign a paper and



I would like to know what it was about. Never made complaint.
From Clive met accident is I also carry his expense and still have
to carry him back to UhiVersity Hospital same day.
No did not complain that Clive can?t read, his father can't
Fead and T don't know what they signed. Clive can read nice, nice.
Yes T did see Clive Birth Certificate, but moving up and down
something cut it - don't have it = have seen it. Yes got his Birth

Certificate from Spanish Town. (Birth Certificate put to witness).

Miller:

Something more would have to be done, witness cant't read.

Not necessary if intended to tender certified copy. Yes Clive
told me how accident took place but dont't remember now. Yes I went
‘to the scene of accident -~ long time now. Went to Police and went
to scene.

Mre, Ae W, Campbellz

When say went to scene - must be hearsay, No evidence she was
at accident (abandoned).

Yes I know & gentlemen by name of Mr, Robinson. Yes have seen
him since Clive's accident. Yes first time I saw Mr. Robinson after
accident. Not the first time I knew Mr. Robinson. First time I
knew Mr. Robinson was when Clive work with him at Spanish Town - and
then came up the yard =~ doing welding. Ves first time after accident
I saw him at Court - and at U.C. we buck up.

Since them come now - you have to say is me and him Clive tek
the case to a lawyer. Because me have the response of him, because
he mash up.

I have a toothache.

Yes, said I had spoken to the police, went to police station
after the accident.

Yes I made enquiries of the accident, I ask '"Coolie" one lady

tkem call so from Ocho Rios but she go over Spanish Town., I ask
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her to seek and tell me., Yes I got the name of some one who saw
the accident., Them come here and talk already. Yes me got the name
but can't remember now., Can't contain it in my brain. I did not
get no names, "Coolie" told me.,

Yes son's habits changed since the accident. Just wha day yah -
notice his habit changed - him never out a de yard and when me ask
why him start to laugh., Have toilet outside not in house. Yes pit

latrine,

Re XN: Mr, A. W. Campbell:

None.
To Court:

Sometimes he does it in toilet, sometimes out in the yard. No
dont't think he can help it. Sometimes he is not in senses. Doctor
told me something (bear with him).

Case for Plaintiff
Mr, Hines : Opens

Burden of Defendants case mostly revealed in cross examination

of those who claim to be eye witnesses of this accident.

In fact pleadings of Defendants in particulars discloses
Defendant's contention.

What defendant said a general denial of negligence and that
neither of them hit plaintiffvfrom behind.

Central issues of fact - only issues of fact an issues of
liability is whether or not Plaintiff hit from behind as alleged or
whether as he claims plaintiff riding his bicycle ran head long into
the left front of defendant's truck.

Plaintiff making this deep corner travelling from direction of
the McNeil Park towards Sligoville,

Paragraphs 4 and 5 particulars of Plaintiff's negligence set

Qut briefly particulars of negligence.



Defence:

1o Ccourt will observes allegations, Failing to keep to

left side of road,.
2
3.
L,
5
6.

It is position of Defendant ~ Defendant was driving the tfuck fiom
Sligoville towards McNeil Park, driving on left side of road and as he
approached this deep left hand bend Plaintiff turned around bend on hinm,
and collided with the left hand front of truck'when the Plaintiff and his
bicycle fell to ground,

In support of defendant's contention driver of truck 2nd defendant
will give evidence,

Officer who investigated accident, a Corporal Britton will be called
to give evidence and Mr. Samuel Qliver who took a written statement from
Plaintiff already marked for identity - in this case.

Would add two (2) other matters:
1+ Scene of accident itself has one or two features that Counsel for
defendant thought it would be useful to get pictures of scene. Picture
taken by me 27th December, 1977, on colour negatives and negatives developed
Stanley Motto Photograph Studio and resulting prints 5 x 7 are in
possession of defendant, some of which purpose to prove the usually way
and it admitted to be used to acquaint court more intimately with views of
scene itself. 1In order to do so will have to go in witness box and
subject self to searching in cross examination.

Other matter -~ having heard evidence given by Dr. Cross - decision of
defendant to have plaintiff examined by Dr. Chutkan. Co-operamtion of
Attorneys for plaintiff sought but declined.

Dr. Chutkan has already seen and examined plaintiff and a portion of

Dre Cross evidence on which seéking to have orthopaedic evidencCecesesTes oo
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to have Dr. Chutkan give evidence in this cases This might be tomorrow.

Mr. Miller:
Opportunity to state plaintiff's Attorneys position.

Hines:

Order for Directions -~ provided if Medical Report, not agreed, each
party entitled to two (2) witnesses.

Normal circumstances defendant would first give evidence but in these
circumstances asking leave of court to have evidence of photographs dealt
with and admitted if possible and have defendant gave evidence. Defendantts
evidence connected to photograph,

Leave granted to defendant.

CLINTON U. HINES (SWORN)

Attorney-at-Law, Office at 11 Duke Street, Kingston, Partner in firm
of Hines, Hines & Company, Attorney for Defendant in this case,

22nd December, 1977, go to a point along the Sligoville Road
accompanied by 2nd defendant Ezekiel Williams.,

The 2nd defendant pointed out to me a point in the road. I took a
number of colour photographs of the location. Yes of the point. This
particular point is at a deep right hand bond as one going from McNeil
Park towards Sligoville in St. Catherine.

There were twelve exposures and the negatives from the twelve
exposures are with me. The re1j of film containing the twelve negative
were taken by me to Stanley Motto's Photographic lLaboratory. These
negatives were subsequently developed and returned to me,

A, W, Campbell stands: Will not pursue,

Returned to me on a date in beginning of January '78. There was one
photo-print from each of the negative, These are the twelve prints and
these are the negatives. Two of the negatives are of shots that have no
connection with the location, (Tendered negatives and prints as Exhibit 1),

A, W, Canmpbell:

Not yet reached stage where photographs could be admitted in evidence
as Exhibit,

Court: Agreed,
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A1l twelve prints were examined by me and reflect the character of

the scene in the location as seen by me at the location.
LUNCHEON ADJOURNMENT

Resumed 2,25 p.m.

CLINTON HIN®S STILL ON OATH:

These prints I have numbered 1 - 12. Numbers 1 = 8 are those prints,
are shots of the scene of the bend to which I referred - taken from the
direction of Sligoville and looking towards McNeil Park.

Prints numbers 9 - 12 are shots viewing the same bend from the other
direction i.e. McNeil Park looking towards direction of Sligoville.

The print No. 1 shows:-

Prints shows bend pointed out to me by defendant Williams. Prints 7 =~
8 are shots which were taken with camera 15 ft. Callibrated on the camera
focussed in the apex of the bend.

Prints 1 - 8 are taken from different angles, but not necessary
different distance -~ approximately the same 15 ft.

Print No. 1 was taken with a shorter focus then 15 ft., and it bring |
up in focus a manhole on the left hand side of the road as face McNeil
Park. TIn relation to the bend the manhole is right in the apex of the
bend.

Prints 9 - 12 were taken from about the same distaﬁces 15 ft., and
these give a view of the left hand side of the bend as one views from
McNeil Park towards Sligoville,

All 12 prints marked "A" for identity. Negatives are in my possession.

XXD A, W. Campbell:

Correct, I am an Attorney-af-Law have been such since July, 1963.
Have since 1962 been doing photography as a hobby. Have had professional
guidance in England. Have a general idea of development of black and

white film - not colour., Pictures I took were colour negatives.

Not done any check to relied on capabilities as photographer. Rely on
camera. Not electrically operated camera. Shutter release to manually

operated. This particular camera I have had since Christmas 1974, Not
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dome any check to assess its accuracy. The camera is always accurate.
The plicture I have taken of family flower tree have always been
achrate in picture I have taken,

When I went to place where T took plctures., I went there
purposefully., Yes intention to take picture of area where accident under
consideration took place. Purpose in taking 2nd defendant unless able
to establish place., I was not on scene of accident.

Itdid not occur to me to ask plaintiff or representative of
plaintiff to go with me to scene, The negatives are not marked., This
morning the prints were marked., Some been brighted in crayon.

Took the shot and took the roll of film. Not put any mark on
it. Took them to Stanley MottoLaboratory at Geffard Place. Because
these films have to be processed under special circumstanes. Only four
Laboratory in Corporate area. Stanley Motto is one of them,

Not know person I gave films to, know employee of Stanley Motto.
Did not photographed the scene in 1973, Do not know whether physical
characteristics of scene have changed since 1973.

Rexn: None

EZEKIEL HEZEKIAH WILLIAMS (SWORN)

Live Braeton, St. Catherine, Driver. Live in St. Catherine
thirty (30) years, I am forty-two (42) plus(Years)., Yes familiar
with the area of Spanish Town. Knew area of Greendale like the back
of my hand, Know the road leading from Sligoville to McNeil Parke. I
have been a driver for fifteen (15) years. I know the roads in and
around Spanish Town fairly well.

Correct, Greendale border on Kingston/Spanish Town Highway in
the McNeil Park area.

There are several streets coming out on Spanish Town/Kingston
Higwway from Greendale, This was so from 1973 up to now. Those roads
there before 1973,. |

| During 1973 I was employed to somebody. Accident took place
CmﬁjojzwwmwwoJ when I was driving a truck in June, 1973,

Working with Mr. Rex Knight - live Greendale up to now.. Yes,
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I used the roads several times leading into Greendale,

Remember hearing Mr. Clive Malcolm giving evidence in January
this year. Yes, remember him saying leaving o site in Greendale to go
to Robinsont's place on Kingston/Spanish Town Hishwey, on said street
barred with rubbish and couldn't come out so went around. Day of
accident several roads from Greendale to Spanish Town Hishway - nothing
blocked the road coming too or from. Even if one blocked other roads
availabde~ even a trailer to come to Spanish Town Highway.

27th December, 1977, I accompanied you to the Sligoville Road.
When got to Slisoville road some distances from McNeil Park I showed
you where accident took place and also a manholc where the man dropped.

Yes, I saw you take photographs of the area. From date of
accident to when photographs taken there were no physicnl changes to
the location itself, As stand there recall what the scene looked
like. If saw photographs would be able to say if rcflect what the
scene looked like,

Miller:

At glks stage Counsel ought not to put photographs to witness

without foundation.
Gourt:

Agreed could elicit more - manhole COVEr,
Witness:

Where I pointed out to you had a manhole wherec Mr., Malcolm
dropped. The manhole is on the left hand side of the road coming from
Sligoville., A fence is there - a zinc fence from the left hand side.

Yes, have & road there, a corner, Coming from Sligoville on
left hand corner a deep bend asphalted surfaces Yes, had a light post
at the edge of the road on the right side of rood coing to McNeil Park
and top of the road lecding back to old bridge is znother light pole.
Coming from McNeil Park you go down a grade about a % chzin from the
bend on the Sligoville side. Houses are along the road on both sides,

(Prints identity iA' numbered 1 - 8),

Miller:

Not done enough,



Court:

Evidence connects 1 -« 8 - although (witness asked to look at
8 prints).

All these prhotograph are the same, I know the scene they
represented. It is Thompson Pen Road. Yes, it is whcre the accident
took places I see print No. 1. This picture shows the left hand side
coming from Sligoville. The corner showed in photograph is what
called Mother Flowers! corner. I see a zinc fence in photograph and
the manhole, I can see the bend - left hand bend,

Prints 1 - 8 tendered in evidence A2,

Miller:
Object all reason been given,
Over-ruled,

Witness:

Remember 28th June, 1973. On that day working as a drivers
On that day I was driving from Sligoville tow~rds Spanish Town, McNeil
Park - and driving through the district of Thompson Pen, Yes, I
approached that bend in road, I described as Mother Flowers?! corner,
As approach the cornmer I was in extreme left hand corncr - a right
hand driven dumper truck Licence FB 818 a ten ton truck. As approach
Mother Flowers! corner travelling at about 25 MePehey you cannot see
around the corner as I was drivinge. As approach the corner I blow
my horn. I even cut down on my speed, Immedintely I snw a cyelist
coming from the direction of McNeil Park in the opposite direction,
As T reached the corner T see him coming down the srode.s He was on
my left hand side of the road, He was coming on a Jdown handle
bicycle, His head was down (indicating waist bend) He just suddenly
come around the bend,

When I saw him I swerved to my right <ndé he hit on the left
hand side of my truck, When I swerved to right he hit the truck
already. Reason I gwerved to right because if I stop same place T

sure he would die same place on spoty, so I pull u» on the right hand



- P
side of road, I came out immediately.

When T came out one man around - little boy about 18 years of
age, He was stending on the old road that lead to the old bridge.
Apart from that 18 year old youngster, I did not seec onybody else on
the scene, I go towards the man - the same cyclist fell in the man-
hcle, (witness indicate on Ex. A1 open culvert), Yes, what - called
manhole, Cyclist was on asphalt near to edge of manhole and his head
in manhole lying on his back. He was bleedinge. Not seying anything.
Lfter a minute and o half Mr. McBean drive up.

No one gathered on scene at the said time accicont happened -
after a little while, That Mr., McBean moved man from scene, Yes, a
couple people was there but not much crowd when Mr, McBean come., Yes,
women on sccne four yards around. Yes, I assisted to 3et body from
where it was - some people from McBean van about four men from McBean
van and McBean himself, I couldn't leave the sccne. Mo never left
the scene,

Remember Mr. McFarlane gave evidence in January this year,
McFarlane did not speak to me, Day of accident he did not tell me
you murderer s.s..e.es and I said go away, Not used those words to
McFarlane,

Yes, police eventually came on scene, about % hour after
accident took place. Yes, Acting Corporal Britton - Spanish Town
Police., Yes, when police came, there were still some people around,
Yes Corporal commence investigation same place on scene,

I did not see Mr. McFarlane who gave evidence on the scene of
accident, Mr., Noel McLennon I remember seeing him gave evidence in
Court. I had not sce him before day he gzave evidence in Court. Day
of accident I did not see McLennon on scene of accident,

Bicycle - when Mr. McBean took injurcd man from scene his
bicycle left in road until police came, DBicycle token from scene in
my truck to police station. Truck, bicycle to policc station, The
front fork and front wheel of bicycle were damaged, Handle of bicycle

Didn't notice any damage to hanfile of bicycle. No camage done to my
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truck., Cycle collided with left hand side where hove the light,
Light on front truck low down. No damage to light - just edge of
light get a slight dent -~ metal part around the gloss,

Yes gave a statement to Investigating Officer that same day
at station, Yes, told him how accident took place., Not correct I hit
Mr. Malcolm on bicycle from behind, After accident I saw women
looking through the zinc fence. A pipe side they were standing. Saw
them after the accident. When I saw them, they wcre over the fence,
Apart from the bicycle didn't see any other bicycle on the scene.
There were no bicycle there on the left hand side nezor culvert
(going towards Sligoville), Didn't see anything likc that happen.
McLennon riding bicycle and and back off, and »ut hond on head after
accident. Boy lezning on bicycle - last saw him zbout four years now
on scene, Know he lived in Thompson Pen but not know house = Them
don't know his name - can't find him.

When cyclist came around the bend he wos riding very fast,
Why said, as far as I am concerned he had nc control - because a man
that have control wouldn}t be riding left hand side of the road coming
down a grade.

b:12 pem,

Adjourned sine die

HEZEKIAH WILLI.MS (S'/ORN):

In Chief (continued)

By consent (4 prints) tendered in evidence =s Exhibit A2,
(witness shown prints marked 9, 10, 11 & 12), I idcntified the view
in photographe It is of the same corner where accident happened,
viewed from McNeil Park direction,

A, W, Campbell:

Application to amend Statement of Cléim to include claim for
nursing care, Particulars of Special Damagc to insert after travele
ling. Nursing care from 15th July, 1973, to prescnt 30th May, 1978
at $25. per week.



Bines:

Objecte.

Evidence in case so far suggest Clive care., Since left hospital
has been carried out by his mother. Statement of Claim would not:. have
omitted item if it is not an after thought. Item so large could not
be omitted.
2e Defendant missed opportunity to cross examined this expert and
need for nursing care now claiming not proper at this stage to game.
Item of Special Damage that required proof included evidence subject
to rigid cross examination,

Hines:
Submission out of time,

Miller in reply:

With jurdisdication of court to do this to alter amendment. In
so far as necessary, whether it is to justify evidence of Doctor, man
has epilepsy., Fact it is substantial amount should not affect,
Court:

Too late. Would mean re-opening case to prove X Dollar cost
of case. Application refused,

HEZEKTAH WILLIAMS:

XXD A. W. Campbell:

Yes, driver for fifteen (15) years. Yes, on 28th June, 1973,
drive on Thompson Pen Road. Not had gone in Greendale area 28th
June, 1973, No, do not know condition of road in Greendale area
on 28th June, 1973. Yes saw cut on his heads No woman 1lift him out.
No woman there when he was lifted out. Yes at time of collision saw
women standing by fence inside the yard. None of the women came out
from the yard with the zinc fence. Yes, between time of accident
and man taken away. Yes a large number of people gathered. Yes,
among those there were women. Not so much of a great number when
collision took place. Know the Post Office - Yes, quite near to
scene of collision. Didn't take notice if anybody over Post Office

at time of collision,.
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Time of day accident took place - about 11:30 a.me not yet reach
12 o'clock. Dont't know if anybody from Post Office or house around.
Yes a number of houses in area on that road and on old road to bridge.
Yes, as come down Sligoville Road over to right is wide soft shoulder.
On right there is a little valley and over there a culvert wall. Yes,
if one stand at culvert wall one canlook straight up Sligoville Road.
If one riding from McNeil Park direction coming towards Sligoville
before he go in bend ~ can't see up Sligoville Road.

(Prints No. 9 of Exhibit A2 shown  witness).

Understand "broad area' to mean softshculders The bicycle in picture
not reached apex of corner.,

This bicycle is on his left hand side of road coming from McNeil
Parke,

Where he is he cannot see up Sligoville Road until he go up more. Yes
is straight road from apex, top. Sligoville Road - I would call it
far more then 10 chains. If one is at apex, if face turn Sligoville,
that person can't see straight upe I would call apex the dead bend
of the cornere. Apex -~ still coming at that point - why, can't see up
Sligoville Road ~ same Thompson Pen Road.

If riding towards Sligoville coming from McNeil Park keeping on
the left hand side = would be riding on soft shoulder. Cantt say how
wide road is there, as road on soft shoulder is into ones Not agree,
if there, can see vehicles coming, Can hear, but can't see.

Manhole before reach apex - about 15 - 20 feet coming on
Sligoville side.

Yesy, if stand in line with manhole with face towards Sligoville
one can see straight up the road, when one comes from McNeil Park
going up Thompson Pen Road. Yesy it is first level road and at a
certain point going down hill and about one chain from corner?

Would say less than % chain - would say about 15 yards.

No, I did not see the rider when he began coming down the grade.
Yes said as approach corner blew horn, cut down speedy, saw a bicycle
rider came down grade. Yes, said grade about % chain from the

corners Yes from Sligoville direction you have to come to apex of
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corner before you can see up grade - because I am driving a right hand
vehicle,

Not agree coming from Sligoville would have to pass the manhole,
travelling another 15 feet or so pass the corner before could see up
the grade. 7Yes travelling to my close left, yes driving a right hand
drive, For me to see up the grade I have to finish the corner - but
I didn't finish the corner.

Well yes, have torass manhole near the apex of cormer before can
see up grade. Yes I had passed the manhole about 2 feet or so before
saw plaintiff for first time.

From Sligoville on right there is a wall and deep ditch (on other
side wall from road), Yes I have ridden a bicycle. Yes know the
corner quite welles I would say collision took place in the dead centre
of the apex. From dead centre of apex unable to see up the grade
(towards McNeil Park).

The left front truck collided with cyclist., Not correct I
collided with cyclist before reached manholes Not correct I hit
this man from behind, Not correct I shift from a rut and hit plaintiff
from behind. Heard McLennon gave evidence in court. Not correct
what McLennon said that I shifted from a rut, No rut in road. I
know man didn't die. Well, from blow he got though he could die.

The little boy eighteen (18) years old was standing on other
side of road. Light post shown in print No. 4 is the post by which
he was standing. That post is old road leading to old bridge.

That light post is on higher ground to where accident happened.
Yes, that person on higher ground than culvert wall. I have seen
him but not spoken to him. He walked away from scene,

When police came, police ask and nobody decide to give a
statement. They were not prepared to give a statement. When police
came didn't see him around. Yes I did indicate to police there was
the boy. When the truck hit the bicycle and the rider he did not go
up in the air,

Mr. McBean stopped about 3 chains from where collision took
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places I am speaking the truth, Not correct I hit plaintiff from
behind, Not correct hit him before reached manhole ~ hit him about
2 feet pass manhole. Never seen McFarlane, Nobody told me I was
murderer and didn't have to hit him. Not agreed McFarlane said so,
Said out there % hour before police came,

Yes after Malcolm gone to hospital I was therecs Not very
frightened, spoke to no one = Nobody asked how it happen.

Rexny

Yes said truck passed manhole 2 feet, when truck and cycle
collideds Yes he fell in manhole. Yes at that time manhole behind
trucke

Nobody did not go up in aire Yes able to notice the movement
that placed it in manhole. I swerved to right immediately so he get

a clearance to chip between truck and the manhole.

SAMUEL GEORGE OLIVER $SWORN) :

Live 1l Unity Lane, Whitfield Town, Kingston 13, Investigator
to Insurance Company of Jamaica. So employed in 1973 - 74, I collect
statements in accident and do general investigation., When taking
statement submit them to the Claim Manager of the Insurance Company.

I have seen plaintiff Clive Malcolm. See him in court nowe.
22nd August, 1973, I took a statement from him, Taken at his home
in Long Roads. A man who said he is his father and a girl who said
she is his sister, older sister were present. I took the statement
indoor sitting down in one of rooms of a two (2) room house,.

While taking statement he told me how accident took place.
Statement taken in presence and hearing of father and sister,

After I took the statement I write the statement = I read it over
aloud to all three and then the man - the father read it over - he
took it and he read it. After he did this, plaintiff signed it. The
man signed it -~ the father. The sister signed too,

This is the statement contained a 3 page foolscape. Tendered in

evidence as Exhibit 1.
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Miller:

Objection to admission. Sufficient foundation not laid.
2e Documents shown to us contain information substantially different
from what witness Oliver said to court,

411 matter not before court.

Saying more people signed it. Even if a Clive Malcolm signed it.
TO COURT:

The Clive Malcolm I see in court signed statement. He signed it
in my presence., He signed at the bottom of the 3rd pages. I signed as
a witness at the bottom of the 3rd page.

Court:

Over-ruled.

Clive Malcolm signed here (indicated). I signed here (indicated),

Admitted in evidence as Exhibit 1l.

Witness reads statement,.

While taking statement from plaintiff I did not make any
suggestion to him whatscever. Not I telling how the accident happened.
I was of opinion he was understanding what he was saying.

8th April, 1974, I went back to Long Roads I took another
statement from the mother, Violet Moore -~ she signed the statement
in my presence,

XXD Mr. C, Miller:

I did not hold the hand of the father Emanuel Malcolm to signed
his name., No not joined up, scripte. Emanuel Malcolm signed in script.
I did not assist him to write his daughter helped him to spell,

Emanuel Malcolm write: "THIS STATEMENT WAS TAKEN IN WRITING IN

MY PRESENCE",

Read over to him,

Agreed it correct.

He signed SIG.
When I saw him write like this did not occur to me he could not read
and write properly. It did not take him much time. Well yes, it
took a much longer time to write that than would expect from a

person who can read and write properly.



Investigator for twenty-two (22) years.

He did not read statement loudly. I couldn't say if he read
the contents of which seeseae.sl did not see the daughter held his
hand to write, ©She spelled some of the words. It didn't occur to
me funny that he write in script what I cant't read now.

EESAME signed samcs

I have not seen E. i. Malcolm signed in joined up letters.
Cant't make out signature above, Yes there is a name before reach to
Clive's owne Didn't tell court other person there other than Clive's
family.

Not wrote story in manner I want, then assisted Emanuel
Malcolm to signeds No I was not suggesting what happened to Clive.

In 1973 living same Unity Lane. I saw defendant Williams
several times after accident. Yes, saw Mre. Rex Knight also. Did
not have discussion with Mr. Williams or Mr. Rex Knight before went
for statement. When I went for statement I understand so - that
Clive had brain injury. Yes understood he was under Medical treat-
ment generally excluding brain injury. I did not make suggestion to
Clive. True I read over statement to Clive and others. No didn't
know whether Clive father could read or write. That sister appeared
to be about eighteen (18) years at the time. She did not appeared to
be thirteen (13) years old at time. Much advanced.

I didn't tell him, taking statement so he could get money
from the Insurance Company., Didn't tell him he could not get money
unless he signede Yes I told him the purpose of statement. I told
Clive father and sister the purpose of the statement to enquire the
nature of his injury so that if the Insurance Company decided to
compensate, then the details of his injury would be in the statement.
No I did not tell Clive the Insurance Company wonted his signature so
they could know I had visited him. Yes, I would say details of his
injury in the statement,

At the bottom of page 2 “I was suffering from a2 cut in my fore-
head, both arms broken - left arm broken in 3 places. I received

nineteen stitches and both arms placed in cast’,



Lunch adjourned
Resumed 2:15 Dpeile

Rexn: None.,.

HUNTLEY BRITTON (SWORN)

Corporal of Police attached to the Telecom Heazdguarters,
flletson Roads. During June 1973, I was stationed Spanish Town,

Ste Catherinee. HMobile Traffic. Part of duty to investig=ted scene
accidents,.

Reca2ll 28th June, 1973, about mid-day called to scene of
accident in district called Thompson Pen. Got to scene about 11:50
aeris There I saw a bicycle on the left side of the road by a culvert
(left towards MclNeil Park) right to the apex of 2 corner. 4 truck was
parked a little distance away on the right sidc of the road going
towards Spanish Town Road/Mcileil Park. I saw defendant #illiams who
sald was driver, I saw 2 small crowd of pcecople, men, women, small
children. I made enquiry as to owner bicycle.

Mr, 7illiams teold me how accidoent took place. During cours:
of day I toock another statement from him at Spanish Town Police 3tation,
I enguired of crowd for witnesses, no one answerecd.

I saw damage to the truck. The left front blinker was damaged
and the left side of the front fender was also slightly damaged. It
was a Fargo trucke. Glass of blinker was broken - yellow colour. Left
side of front fender sinking - having a dent.

The bicycle front wheel was damaged. The handle was bent. The
front fork was slightly damaged. Frame was slightly bent., No damage
to back wheele No damage to back fork. Bicycle was - part of road,
It is left hand bend.- deep bend - from Sligoville towards McNeil
Park - slightly rough surface asphalted. There is n slight grade
down from Sligoville down to the hend., .sphalted surface about
18 - 20 feet (where saw bicycle),

(Print No. 1 Exhibit il shown witness).

I recognize scene in picture. T recognize it as a photograph
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of the road - of spot where I sow the bicycles, Here right by the
culvert. (indicated).

Yes, that's wherc I saw the bicyecle,
XxD Miller:

I did not sec the accident. Yes said where scene bicycle in
apex corner. I know the place - know it well. Culvert is not far
from the apex. From 5ligoville towards McNeil Frrk one would reaoﬁ
the culvert before reaching apex. From Mclieil Park going down grade
towards the corner one reaches the apex before reached the culvert.

Yes, know the grade would take it from McNeil Park. Grade
about 15 yards from apex (not 1 chain). Not arrec manhole about 15 =-
20 fecet from the eseesecsnceccccnes

Bicycle was nct on the hole itself - on the left side by roug
side there. Did not see the injured man when went on the scenc.
Wasn't given the name and address of any witness on the scene. Yes
driver told me what haprened., Didn't take o statement on scene. I
made notes, Didn't take mensureucnts.

Rexn: None.
TO CLURT:

I remember damage to truck znd bicycle by refreshing memory
from Accident Report Book., I wrote up that bock on the scene. There
was no drag marke Bicycle and truck taken to Spanish Town Police
station and examined the following day and were given hack. Don't
know who to, Don't know where they are,

Mreo Hinegs:

Doctor Chutkan not available today, will be available tomorrow

after 11:30.

Adjourned to 12 noon - 31/5/78,

WINSTON BARRINGTON CHUTL AN (3WORN):

Registered Medical Practitioner and Consultant Orthopasdia Surzeon,
University Hospital. I also lecture Orthopaedics at University. Also
hclder of degree of F.R.C.S. I have fifteen years experience in

Orthopaedic, as Medical Practitioner =~ 18 years.



~

kT

In course of Consultant Crthopacdic Surgeon during June '73
had occasiocn to attended patient Clive Malcolm 2nd in fusust, '73
prepared report on injury and ....?..... of said Clive Malcolm.

I treated Malcolm at the University Hospital of the Fest Indies.
.t the time of treatment I made notes of findings. Notes on docket of
University Hespitale Recall making report of lugust '73 and I recnll
the case itself,

Would like to refresh memorye.
Court:

Maya

4, W, Campbell:

If refresh memory from report would like to object,
Witness:

I do not send report to anyone in particulare I have photocopy
of that report,

L, V%, Campbell:

Objecting to attorney for Defence handling what he calls in
respect to Dr. when Dr. says himself he has a report.
Court:

Mre. Hines please continue,

(paper shown to witness).
Witness:

Yes, this is my signature. 7Yes, now recall the case itself.
Report I made myself, it is a summary of my examination and treatment
as recorded in the patient docket. These could be notes from the
general surgery and notes mzde by me at the time when the patient
visitede Yes from my own personal notes I made this report in 1974,
Court:

Witness allowed to refresh memory from report.
itness:

ihen I examined Clive Malcolm his crthopacdic findings - for
nyself I was aware he had a compound depressed fracture of the skull

which was being treated by the Neuro-surgeon. His orthopaedic injuries



consisted of factures of the lst, 2nd and 3rd metacarpals of the left
hand and fractures of the first metacarpsls of the right hand.

There was also injury to the left brachial plexus - i.e. the
nerve at the rcot of the neck which run down to the left upper limb.

Metacarpals are bones which runs from the wrist joint to the
base of the fingers, The first metacsrpals is below the thumb.

The injury of the brachial plexus on the left side resulted in
weakness of the muscles of the left arm and forearm and complete
paralysis of the fingers of the left hand. There woe also lost of
sensation i.e. ability to apprecizte touch or pin~prick hot or cold
over the left hand. Injuries described were treated by me. would
expect -~ FPracturebf the metacarpals on both hands to heal quite well.
Last saw Clive Malcolm at time of medical report on 19th August,l974.

He had fracture of the skull and injury to chest. These would
not be treated by me., Brachizl plexus injury would be treated by me,
The treatment really boils down to see if there is a recession -
nothing very active one can do about it. Very often with passing to
time injury to brachial plexus would improve with time, Fracture to
metacarpals ~ left. Yes would expect application of force., On
right - yes, the same - would expect moderate to severe force to
cause fracture to metacarpals.

Ques: If assumed Malcolm riding down handle bicycle in collision
with truck?
Miller:

Object would have to know speed of truck and cyclist.

Questicn for court to decides Upheld,

Allowed notes bottom page 9.

Different question.

Ques: If cyclist had a .....?.....come in ccllisicn with truck =

face - and fracture to metacarpals consistent with version?

Ans: Yes,



gues: Fall in these curcumstances likely tc cause fracture to skull
and injury to brachial plexus?

Ans: Tes,.

Court why :

Jltness:

Frocture of skull on left side (above the eye).

Plus injury to brachial plexus and shoulder would indicate a

stretch - more likely caused by more force from moving objects.

Can be caused by fall on hard surface but more likely by moving

objects Brachial plexus is a nerve situated towards the front
of the root of the neck - from the spine - starts from the spinal
cord through neck, shoulder, arm forearm to tip of fingers. Damage
to brachial plexus which would result to the injury to Malcolm is

the stretching of the nerves. 3evere degree of force would produce

the stretching (to cause injury).

XXD Miller:

Yes, well acquainted with Professor Cross. Yes, in nmy
estimation he is very eminent Neuro-surgeon and & Practitioner of
Neuro-surgerye

The Neuro-surgeon would have treated the depressed fracture.
The Thoracic Surgeon would have treated the chest, I did know Malcolm
had fracture of rib or ribs and Thoracic Surgeon asked for his opinion.

Yes he had compound depressed fracture to skull. Yes in 1974
the fractures of his metacarpals heals well., Yes fingers of left
hand paralyseds, In 1974 when I saw him the muscles of his left hand
were paralysed - that's 2all I am prepared to go.

Ques: Supposing truck 20-25 me.pshe coming contact with man riding a
bicycle so that that man went up in air and landed in concrete
manhole?

Yes injuries consisted with patient falling on a hard surface
(after being hit). Not related to hit from behinde. One would have
to postulate that hit tc head on manhole and shoulder pushed in

other direction and metacarpals injured at that time.
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gues: Cyclist hit from behind going up in «ir and falling in open
culvert body out and head in area of the culvert?
Ans: Any injuries could be caused in those circumstances.

If f£all on pzlm outstretched fracture of the metacarpals
less likely but possible would expect fracture of the lower forearm.
If head comes in contact with truck coming in opposite direction not
necessary expected some facial injuries.

Ques: If would expect that patient woull go up in air?
ins: Depends on too many factors,

When saw patient in 1974 his mother with him, she make
observations which I recorded "His»mother thought there had been
marked mental changes since the accident',

Rexn: None.

2:15 penise

CASE FOR DEFENDANT



MYTTTYR AT TTINT Y AT m Enl A
COURT OF JUDICATURT CP JALMICA

SUIT MO, . L. 1973/1107

BETTEEDT CLIVE IFALCCLII AINTIFF
AND WL BNIGET TIRST DEFEMDANT
AND SEIOND DEFENDANT

January 16, 17, 1&,
tiay 29, 20, 31, 197¢
Cctober 9, 10, 11, 197
January 31, 1979

CCR: THZ HONOURADLE MRS, JUSTICH LLLIN

hell topether with lr. Crafton Miller 2nd

Brs. marle-Brovn appearing for the Flaintifl,

irye Co U. Zines angd Frs. B, Hines, instructed by Iines, Hines and

Allen, J. :

Judgnient vas awarded for the Defendants in this case on the
31st day of Janusry, 1979, vhen the court intinated srally the
findings relevant to such ~ward, znd pronised to piwe the reasons in
vriting shortly, and this I now do.

The Flointiff suffered injuries in collision with Pirst

Defendant's truck driven by the Second Defendant,

illiams,
on the 28th June, 1973, =2lonec the Thonpson Jen Road which runs fron
Sligoville to ¢ Neil Park in the parish of Zaint Catherine, These
injuries resulted in seriocusg brain damape znd whysical disability.

The Plaintiff contends that the collision wos caused by the negligence

of the

driver in hitting the Plodintiff from behind,

Plaintiff had bhezn riding a pedal bicycle travellin~

direction towaids MclNeil Park, nahead of the truck,

the collision he was propelled up

fell on o concroete
culvert which waz on their loft side of tihe rozi.

There 1z a greot conflict of facts: The Dofendants allepe

J

that the collision waso caumed by the nenlisence of the Plaintiff,
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whonm they ooy was riding a bicycle in the opwosite direction, travelling
on his incerrect hand, and collided with the left aide of the front of
i
the truck, ending up on the culvert.
9 i
Facts which cither odmitted, conceded or not contestod
(a) That there wau a collision bhetwsen the bicycle
ridden by the Flaintiff and Farzo dumper truck

(b)

(c)

()

driven by Defendant Iezekish Yilliams, on 2Gth

June, 1973.

The place where Plaintiff's body fell was o

concrete culvert.
Location of Culvert - on Sligoville side of a

corner described as "iother Flowers!' corner',

Direction truck tra In direction from

le

Sligovil

(e) Daytime: The hour was not materizl to the issues,
and has becn piven by different witnesscs as
11:30 aerley 12 noon, 12:30 Dl

() No evidence of othar than fair weather conditinns,

(g) No other traffic in of collision,

egted were the injuries suffored by the Plaintiff:

) Cominutcd coupeund depressed fracturce of skull to
left of midiine, the <dura mater torn, the brein
itself laceratcd, blced clot in damaged area of
the brain.

(2) Fracture of the Ifirst, seccnd and third metacarpals

(5)
(6)

of the left hand.

Fracture of first metacarpnal of the right hand,

Fracture of the fourth ridb on the left side.
Fracture of the leoft scaula.

Injury to the »rachial »nlexus on the left side
resulting in weakness of muscles of the left arn
and forearm

(The left hand
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believe

persona

Mre

and

ame fromn

(7 Trochea displaced to richt side.
i) - . - ~ (_'1
(3) Pleintiff was uncrasci-us for 10 days.

f

nental func
[
his age, hi

Tlaintiff w

eviience of

ite develr: -n brain damarsc.

'T}

e

tirn {at Trial) - inforicr tc cne of
s memncry end colculating ability poor,.

alsc treated

as

Left

(a)

Left

Left

of

was any challenge nade to the evidence of damage to the truck and
bicycle given by Corwneral Britton:
Damage to the truck:

front blii:er zlass brokcen,
«Q

side front fonder slightly damared,

side front fender sink=deonted,
this daro iie stated that there

10 damage to the light = just the edeo of the light get damagedlt

Of tie pedal cycle, Crrporal Britten frund slight
e
(2) Front whecl,
1) Front fork.
(e) Handle bont,
(ay Frame slishtly bent.
() No damare to back whecl,
() No damage to bhack fork,
Jdefendant Yilliams' evidence was lere was damage to
front forl: and front whesl,

The cnly other evidence of the condition of the bicycle

Plaintiff's witness,

the front nart

Witness lir. Lubrey Robinscn, the

- ; s o
ves called

in suprort

Mr.e Goorge MNeFarlono, who

sald, "I

of 1t 4id bend.®

nf the

ityy, folloving Tlaintiff's injuries, ond his dreaccident skills.
Robinscn's business was auto recoirs, manufacturer of ircning boards
nops, dish drainers, space savers, rocvrd rocks, jig work, requiring
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a ot of welding, Hre Robinson first knew Plaintiff as a2 tenant of
pro: then abrut eig years old,
Hre. srontice weldery found hia a
pronising, trainoble, industri us, intellipent, reliable and trust-
worthy. e was a ~ood worksr, and had goeod potentisl, Tlaintiff

was paid 330,00 per week but with friange benefits and
overtime the job was worth 150,00 ner weel:y, In his estimation, if
Flaintiff hnad remained with hinm he might have earned what others now
employed in the catenory werce earning, an averags of 70,00 per week,
possibly what the man he considers his foreman earas, 595.00 per week,
He could read a job sheet and follonw instructions from it. Since the
accident, Mr, Robinson found Tlaintiff a differcnt vperscn altopgether,
iz ability te work - his epproach to people. e indulges in senhseless
laughter, asks silly questions -~ his intelligence had gone down., His
personal hiygiene, previcusly fairly clean - now he Jdefecates anywhere.

Plaintiff, Clive ilnlcolm, gmave evidence on his cwn behalf,
His story is that while ridin~ a bicycle from 8lizeville direction
towords leilleil Tork, at a deep left hond curve before one reaches McNeil
Tork, he was hit from behiand and knew nothing more.

Plaintiff imwressed the Court os boing shrewd and
intellizent, although having no aorc basic academic education,
Sltaou there were apparcnt oans in Lis recollection, he showed a
coacrent grasp of his situation, displayed his undszrstanding of shades

of meaning and was alert tc where Lis own
does notes Vere it net for the evidence o

Professor Cross of brain damase, and of

as to Lis nost cident chanse of habits
be difficult to believe that anything was

his dntellect was affected by the Jlomage
evidence of liss Viclet lioore - as incid
Plaintiff dewmnnded money nct owed to hinm
nct truc. The Court did not believe hin

.

nvestimator to the Insurance

ent to

erest lies and where it

?ﬂoore'
would

wrong with his brain, or that

to his brain. From the

his perscnality change,

in truth, and speaks thingsg

he said that witness

when

r. Samucl Oliver,



held his fother's annd to sicn statement (Sxhibit 1). In the oriniscen

.

o

of the Ceurt, it would *

4

¢ sxtremcly unsofe
evidence as to hew the accident hap-encd, and acccrdingly this cvidence

ig rejected,

-

VieTPorliane and Hoel MeLennin,.

Mr. McParlanc's story is that he saw the driver oFf the

truck

Mwent down on the cyclist and hit him backways. The
dunper »f the truck - loft hand dumper - hit the
cyclist and he go un like thot ond he fell - dronped
into a little culvert on his face - on his head, Yes,
I saw all that, He fell lilke from here to table (15
foet). He fell in culvert of the road on left Linnd
sidce't

The impression I formed o7 this witness was not

0]

favourable, I doubted that hs

the nccident and that

N

he spole to the driver of the truck s he allepgoeds I form the opinion
that he was untruthiful and uwnreliable and rejected his eovi:

the neccident

Mr. ¥cLennon, on the cther hand, ilopresscd me with his

T
Ao

1 o 2 ] g
is story is vhod

e saw the uccilent which took ploce ot the crrner called Misther

T vt e — - 11 rT R T - ™ SR A A
Flowers!' corner''y o saw the Plaintifs

ees Coming down on o ning down towards ne,
face to ne, and o dums was behind him. Just
28 hend the corner thc dumper truck come and hit hinm
frem behind 1 Lo

the bi

[&
4 and he fell to my right at a culvert and
c L 1
to my lef

in the niddle of the road nmore

In cross~exaninction he said:

" Then I nade the Lend and sow the truck for the first
e, it was fifteeon to twently yards from me. Truck
was just going ot an crdinary specle eccseses Y8,
truck stopped, g man fell o 1ittles voevve
No Zir -~ hen tizer Flowers' corner accident
already talten W Just z2s I cone deown the grade
and made the cerner the occident happened before ny

CYCBe voesoesssanssns
There is sone ruts in the rond and s2w the truck
swerve fron sgone of the ruts ~ before the crash.
Shout from hore Yo theore (o

hetwoon swerve and Lfter awerve it
lock to me ng if i “hen truck
swerve /check from heleo, distance betwoeen bicyele
~nd truclk about nlf Sistance (17% fect).?
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he Aid sco the collizion, viever, in view of the position
in the rond whore he nust have been wien Lo 'bent' the corner, the
statenent which he wmade as to the nre-nccident novenent and dirsction

o

of the truck and of the Ilaintiff is inconsistent with the imnediacy
The Defendants! denicl of ldiability arises cut of the
facts ns nlleped by Defendant/driver, lir. Hezckiak 7illioms,

Hr, Tilllams' evidence is that he was driving dunper

truck, licenscd F5 813, a 10 ton truck, right hand drive, from
Slizeville townrds MceNeil Tark, Sranish Town, thrcurh the district of
;

Thompson Pon. s he anproached the corner known as Mother Flowers!

corner, e was in the extreme left Land corner travelli ¢ at about
twenty-five niles ner hour - that he blew his horn and even cut down
his spced = that imredistely he saw a cyclist ceundnz from the opoosite

directivn and on Lis (Jilliams') side of the rond, Thet he swarved to

his right to avold %illing the cyclist but he swerved, the cyclist

.

had hit the truck already. Te pullced to the risht side of the r~2d and

come out dmmediately and saw the cyclist lying on his baclk on the

olt near to the edpe of a manhele, his head in the aanhole, The
cyclist was bleeling, and not sayins conytliing. L Mr. HCmeaﬁ, driving a
van, came u) shortly (1% minutces) ofter, and with the assistnonce of

Mr. iicBean and nmen from the van, the creclist was taken from where he
was on the culvert and placed in van. Zc denied seceins witnesses

Mr. McFarlance and Mr. McLennon on the scene. “hen he came out the truck,
A

he saw only 'one man around - a little boy about eighteen years of ace',

That no one sathered on the scene ot il time the o

until after o 1ittle while

The Defence called witnesz Mr. Somuel Geor-e Oliver,

-y € L1 - -~ :
hat on the 22nd Jur
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the Insurance Conpany of Jrnaica, ho tozk & statenent from the

Plointiff (Sxhibit 1). This docunent was sirsuned by the Tlaintiff, and

Plointiff's fother smong other things, this
docunient urrorts to be a written ndmission by the Plaintiff that

N7 renemhber that as I was riding on the nain road at Thompsen Fen, I
ran into the front of a truck that was trovelling towards me from the
opposite Jircction',

The Court repards the circumstances under which the
stoatement was talen from the Plaintiff to be unfair: the Plaintiff
was apparently suffering discrientation from the effects of the
accident, and as it turned out broin doamage. Turther, this statement
wns tnken in the presence of witnesses, themselves illiterate., The
Court accordingly rejects the evidence of a previous inconsistent
gtatement contained in Exhibit 1, as being unreliable and having no
welght, even if accepted as snid by Plaintiff,

vhat remains for the Court to consider, therefore
9 s

after clininating rejected evidencce, isc the evidence »f Mr. lcLennon,
arainst the evidence of Mr., Villiams, for the

defences, Thosce version of the woy the accident hoppened is more

wroboble?  The Court looks te the evidence of Professor Cross and

Iy

Dr. Chutkon to see how Plaintiff's injuries fit in with the two

Professor Cross aprecs in seneral terms that the

injurics of Flaintiff were consistent with a fall on the head and

hands. The injury to the brachinl nlexus, he stated, waes scen in

connection with head injuries - thce head goes one way and the plexus

£y

P

is pulled from the spinal cord (the path of the plexus traced from

vicinity of neck along shoulder to nrm, indicated) and you get

paralysis of the arm and also affects the legs.

Dr. Chutkan, in turn speaking of injury to the brachial

plexus that a severe depree of force would produce the stretching to
cause injury.

Doctor Chutkan's attention was directszd by the defence
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P> the fracture of the netacarpals. His
expect moderate to severe degree of forc
netacarrals, and asveed that the fractur

consistent with a cyclist with (both) ha
into collision with » truck face to fnoce
frll in these circumstances was likely t
and injury to the brachial vlexus. He e
the skull on the left side (indicating =

additien to injury to the brachial plexus

which was more likely caused by more (or

objects. This, he said, can be caused b
but more likely by 2 moving objecte.

To Mr. Crafton Miller,

vostulating a truck travelling

oi that he would

e to couse fracture to the

e tc the nmetacarpals is

nds cn hnhndle-hars coning

. He nlso agreed that a

o cause frocture to the skull
laborated that a fracture of

bove the eye at hairline) in

s would indicate a stretch

~

eatcr) force from moving

v a fall on a hard surface,

Counsel for the Plaintiff,

at twenty to twenty-five miles per

hour, coming into contact with a man riding = bicycle (from behind)

so that that man went up in the air and londed in =2 concrete manhole,
Dr. Chutkan a-reced that the injuries were consistent with patient
falling on o hord surface - that this woas not related to being hit

from behind and one would have to postulate that the natient got hit

to the Liead on the menhcle, and the shoulder yushed in the other
direction aond the wmetacarpals injured =t th-t time. Dr., Chutkan agreed

that if the hody fell in

I

that any injuries could be caused in tho

metacarpals, Dr. Chutkan mave his oninic
iy q g E

outstretched, fragture of the metacarpal
He would expect o fracture of the lower

The upshot of all this

of camwsation is that the injuries s

Pl

uffer
on both versions, whether Plaintiff rode
whether he was hit from behind and fell,

Speed:

ot it s

Specd hos not been an i

stated that the truck was going at an or

mnanner = head

in open culvert and body out -

se circumstances. As to the

falli

n that on =z on palns

wns less likely but possible,

forearm in such o case,

nedical evidence on the issue

el by Tlaintiff could bhe caused

into the truck and fell, or

ssue i case, Mr, lMclennon

LN 2

ary swveed and stopped
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little past where DPlaintiff fell,

Point of Coliision:

That i very materizl is the wnint of collision or
immact,

t some point bhefeore

£

ins the cyclist hii from behind
the truck reached the culvert, and thrown forward of the truck to
fall on the culvert? Or, was the cyclist hit from behind and propelled
behind the truck? If Mr. KcLennon saw beth cyclist and truck
travelling - one alhiead of the other - the distance between himself and
the truck at that »oint was in excess of thirty-five feet =
approximdtely twenty-five feet on the Sligoville side of the culvert.
The whole purpose in fixing the peint of collision
and in consequently ascertaining how far 2lointiff's body was carried/
flung, is to test vhether it was possible for witness McLennon to see
the direction the Plointiff was travelling before the actual collision,
in view of the evidence riven by him that as Le 'hend' the corner, the
accident hawpensd before his eyez.
Defendant Uillioms' evidencce is that Plaintiff hit
the truck after the truch had passed the nnnhole. In re-sxanination

he said "I sworved to risht immediately so he met a clearance $0

‘chip' between truck and the manhole,! Defendont 7Tillioms puts the

point of collision to be in the dead centre of the apex!, and the
manhole/culvert to be abeut fifteen to twenty feet from the apex of
curve on the Sligoville side of the curve. On Defendants' version,
the Plaintiff collided with the truck and continued on his paﬁh for
fifteen to twenty feet tc the culvert. There is no evidence as to
how he reachcd there, whether in one fling, somersault or carried on
the bicycle,

Fight photographic prints (ucrked 1 to 3) of the
area, and in particular the side of the culvert in relation to Mother
Flowers' corner were adnitted in evidence as Zxhibit A2.

Defendant Willioms' evidence is that he saw Counsel,

Mr., Hi of the zrea and the culvert where the




accident occurred,‘and that from the date of the ~ccident to the date
when the photagraphs were taken on 22nd Dacember, 1977, there were no
physical chanzes in the location itself, ‘Titness ilentified the

photographic prints marked 1 to 8 as photosrophs of the area and of

the culvert, and shcwing the corner which is called Mother Flowerts

carner,

Exhibit A1 was put to witness Corporal Dritton who identified
the photograph to be of the area where he saw the bicycle,

The Court is not unfamiliar with the locotion, hoving
travelled by the rozd and paséed that corner mony times before, and
twice during the hearing of the case, These photonrints (Exhibit A2)
bring to instant vision the evidence of the loction of the accident
given by the witnesses McLennon, Williams and Britton,.

Defencant Williams' evidence is that "You connot see around
the corner as I wos drivins', The witnesses speil: of 2 fence =
Mother Flowers! fence ~ and a zinc fence is shown (in Exhibit 41)

around premises in the corner which effectively blocks the view around

the corner, If the accident happened '"right beforc ny cyes™ as

I

witness McLennon bent the corner, then this witnecss could not see the
movement of vehicles approaching him and travellineg on theilr correct
hand. He could only see approaching traffic as they broke his line
of vision diagonally at a tangent to the corncr,

I therefore find that witness McLennbn licd when he said that
he saw plaintiff coming down the road towards him, the truck behind
plaintiff, and when he said he saw the truck swerve, apparently to
avoid ruts,

There being no credible evidence offercd by plaintiff of the
direction in which plaintiff/cyclist was travelling before the

collision, the Court considered the inanimate cvicence bpresented to

see how it fits in with the two versions of the p&rties, With

respect to the evidence presented the Court fincs

[N

oo

(1) Thoat domspe to the bicycle wns to the front wheel and

front fork :nd handles,



(2) Th-t there wos no damzge to the recy -hecl ~nd renr

(3) That there wis fracture of the metncrrpols of both the
1eft ~n’ richt hands of plmintiff, =nl th~t this evidence
points with telling effect in support of Defendant
llinms! veorsiocn.

(4) Th-t Mre iubrey Robinson, the ecmploycr of plaintiff
And 2 perscn whaving an interest in plointiff, mnde
efforts to find, but never found -~ witness who said he
scw the accident,

(5) Thot Mre Aubrey Robinsom is well acqurinted with witness
McLennon 2nd that both men hnl spoken with each other and
discussed the accidegnt,

On the bolance of probabilities I find th~t the pliintiff has
failed to prove that the defendant Williams drove nepligently as
allezed, or thnat his negligence caused this accidents I find that the
accident was due to plaintiffts own neplience, "nd thot it is most

unfortunate thot he sustoined such serious injuries,



~1- pfs

FINAL ORDER ON MOTIOK GRANTING LEAVE

TO_APPEAL TO HER MAJESTY IN PRIVY COUKCIL

IN THE COURT OF APPEAL CIVIL APPEAL NO. 18 of 1g7¢
BETWEEN CLIVE MALCOLM PLAINTIFF/APPELLANT

AND REX KIIGHT FIRST-DEFENDANT/RESPOEDSNT
AND E2ZK1IEL VILLIAES SECOKD-DEFENIANT/RESPCIDERT

IN OPEN COURT

The 12th day of October, 1981.

Upon this motion coming on for hearing before the Honourable Zacca

Je A. President, the Honourable Ross J.A. and the Honourable White

J. A. and upon héaring Mr. Ainsworth W. Campbell Attérney-at~Law for

and' on behalf of the Plaintiff/Appellant and Mc. C; E. Hines Atiorney—
at-Law of the firm of Hines, Hines & Company for the Defendants/Respondcnts
IT IS HE?BBY ORDERED

That the Plaintiff/appellant Clive.Malcolm be granted Final Leave

to appeal to Ber MAJESTY IN COUﬁCIL from an order of the Court of

Appeal made the 14th day of February 1980 and that the costs of

an incidental tuv the motion azbode the result of the Appeal.

/5/ s. rlcott

REGISTRAR (4g.)

rehn Ctrcet'

. o3 chu
This Order is entered by Ainsiuorth V. Canpbell ?f =

- caliant Clive v

w1 nintiff/ApFES A0 -4 Yuleoln
Kingston, Attorney-at-ilaw for ilhe Flainil £/AFF Ti
—— ) "d ALtOoraned=utaT oo,
service is inat of his said AT OISR w, N

wvhose address for



I, NORMA ELAINE KCINTOSH, Registrar of the Court of
Appeal, Jamaica DO HEREBY CERTIFY that this is a true copy
of the Order of the Court in the case - Clive Malcolm v

Rex Knight 4 Ezekiel Villiams.

UL S ol

I'e Eo MeIntesh (Vrs.)

Registrar.



