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Metallurgy to Solicitors for

Defendant 31st March 1983
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Examination-in-Chief
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BAGULEY, David John
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WALKER, Norman Ross
Examination-in-Chief
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(7)
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ERRATUM

The document commencing at p.550 and headed ‘“Reasons for Judgment (McPherson, J.)"
should be headed “Formal Judgment”’.

The document commencing at p.553 and headed ‘‘Formal Judgment’ should be headed
“Reasons for Judgment (McPherson, J.)"'.

The document commencing at p.577 and headed ‘Reasons for Judgment of Full Court of
Queensland’” should be headed ‘“‘Formal Judgment’.

The document commencing at p.580 and headed “Formal Judgment” should be headed
“Reasons for Judgment of Full Court of Queensland”.

The shoulder notes to these documents should be read accordingly. The index (supra)
should read as follows: —

No. Document Datre Page

15. Formal Judgment 26th July 1983 550-552
16, Reasons for Judgment (McPherson, J.) 26th July 1983 553-576
17 Formal Judgment 6th December 1983 577-579

18 Reasons for Judgment of Full Court
of Queensland 6th December 1983 580-594

viii.
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Plaintiff’s List of Documents

Order

Particulars of Allegations in Paragraph 15A of the Amended
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In the Supreme
Court of

No. 10

Queensland Affidavit of Gary Neville Maguire with Exhibits — 20th June 1983

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

N

‘.’.‘ s’

\

10

~a

(ulcd on hchalf
of the Plaintif{)

20

KILLIAMS & WILLIAMS

\\\

Solicitors

Kational Bank House
255 Acelaide Street
LRISBANE 4000

Telephone: 221.7899
GNM

50

60

IN THE SUPREME COURT
OF QUEENSLAND

No. 902 of 1954

BVETVEEN:
W
/Ifj THE QUEERSLAND ELECTIICITY GENENMATING LOARD
\

Plaintiff

1 - -
AND: '-|~:.(L ':'!L‘RT

NEW HOPE COLTYERIVE ¥5Y:
bO1.0CT GRS
FILED
U‘l AN
IN THE SUPREME COURT

Defendant

——

OF QUEENSLAND
No. 903 of 1983
THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff
AND:
SOUTHERN CROSS COLLIERIES

Defendant

1, GARY NEVILLE MAGUIRE of 3/5{ Brisbane Street, St. Lucia

in the State of Queensland, Solicitor, being duly sworn, make

cath and say as follows:-

1. 1 am a Solicitor of This Honourable Court and am
employed by Messrs. Williams & Williams, Solicitors of
Brisbane.

2. 1 have the carriage of these actions on behalf of the
abovenamed Plaintiff and am duly authorised to swear this

Affidavit.

3. Now produced and shown to me and marked respectively

A’ Justice of the Peacc

295.

FIRST SHEET “—amewmm bz 1

2



AR T S O TR LT S | S P EN . Can
copics of a letter dated 23rd December 1982 received by Messrg
Willioms & Williams from Mcssrs. Scymour Nulty & Co., 24tl
Decenber 1982, copy Notice enclosed therewith and dated the
23rd December 1982 1o the Plaintiff from the Solicitors for New
Hope Collieries Pty. Ltd. and cépy Notice enclosed therewith
dated 23rd December 1982 to the Plaintiff from the Selicitors
for the Southern Cross Collieries.

4. Now produced and shown to me and marked rcspectively
with the letters "B" and "C'" are true copies of a copy letter
dated 29th December 1982 and & copy letter dated 6th January
1983 both sent to Messrs. Seymour Nulty & Co. from Messrs.
Williams & WVWilliams.

S. Now produced and shown to me and marked with
respectively with the letters "D", "E" and "F" are true copies
of a letter dated 7th January 1983, a letter dated 24th
January 1983 and a letter dated 26th January 1983 each
received by Messrs. Williams & Williams from Messrs. Seymour
. Nulty & Co.

6.- Now produced and shown to me and marked respectively
with the letters and figures "F1" and "F2" are true copies of
letters eached dated 4th February 1983 and enclosures thereto
received by Messrs. Williams & Williams from Messrs. Seymour
Nulty & Co.

7. Now produced and shown to me and marked with the
letter "G" is a true copy of a letter dated 11th February 1983
received by Messrs. Williams & Williams from Messrs. Seymour

Nulty & Co.

SECOND. SHEET

< -\ OC

A ]ust'ice of the Peace

296.

In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
{Contd.)

10

20

50



In the Supreme
Court of
Queensland

No. 10
Affidavit of
GaryNo:-ville
Wit?li;gxulﬁ';its wiih the letters and figures "H1" and “H2" arc truc copics of

20th June 1983

(Contd.)

c
[ g

How produeed and shova 1o e cnd oL e Pt T oy
copy letters each dated 15th Febrvary 19323 went to Messrs,
Seymour Nulty & Co. from Messrs. Williams & Williams.
Q. Now produced and shown to mc and marked respectively
10 with the letters and figures "J", "J1", "J2", ")3" and “}{" are
true copies of a letter and four (4) Notices enclosed therewith
all dated 15th February 1983 received by Messrs. Williams &
Williams from Messrs. Seymour Nulty & Co.
10. Now produced and shown to me and marked respectively
with the letters and figures "K" and "K1" are true copies of
20 two copy letters each dated 17th February 1983 sent to Messrs.
Seymour Nuliy & Co. from Messrs. Williams & Williams.
11. Now produced and shown to me and marked respectively
with the letters and figures "L" and "L1'" are true copies of
two copies letters each dated 18th February 1983 sent to the
Secretary of the Australasian lnstitute of Mining and
Metﬂlurgy from Messrs. Williams & Williams.
12. 'Now produced and shown to me and marked respectively
with the letters and figures "M" and "M1' are true cof)ies of
two letters ea.ch dated 25th February 1983 received by Messrs.
Williams & Williams from Messrs. Seymour Nulty & Co.
13. Now producéd and shown to me and marked with the
letter "N" is a true copy of a copy letter and enclosures
thereto addressed to Mr. R; Webster from Meﬁsrs. Seymour
Nulty & Co and received by Messrs. Williams & Williams.
14. ‘. Now produced and shown to me and marked respectively
with the letters.and figures 0" and "O1" are true cop-ies of

two Eopy letters each dated 28th February 1983 sent to Messrs.

50 TH1RD SHEET

=\ Al
A Justice of the Pcuce

60
297.



In the Supreme

Court of
Queensland
Sovmenr Hulty 6 Cou from sessrs. WUallican £ i Af]:l:l);léi‘t)of
15. Kow preduced and shown 1o me and marked with the Gahrdyagﬁrvgle
Jetter "P" is & true copy of & letter dated 29th ¥chruary 1983 Zmﬁhjfnx:ulb;ts%
reccived by Messrs. Villiams & Williams fre:m C.R. Vebster, (Contd.)
the Chairman of the Soulhcrn‘Queensland Branch of the 10
Australasian lnstitute of Mining and Metallurgy.
16. Now produced and shown to me and marked respectively
with the letters "Q" and "R'" are true copies of letters dated
4th March 1983 and 10th March 1983 respectively received by
Messrs. Williams & Williams from Messrs. Seymour Nulty & Co.
17. Now produced and shown to me and marked respectively
with the letters and figures "S" and "S1'" are true copies of 20
two copy letters each dated 11th March 1983 sent to Messrs.
Seymour Nulty & Co.. from Messrs. Williams & Williams.
18. Now produced and shown to me and marked with the
letter "T" is a true copy of a copy letter dated 31st March
1983 addressed to Messrs. Seymour Nulty & Co. from The
Chairman of the Southern Queensland Branch of the 30
Australasian lnstitute of Mining and Metallurgy and reccived
by Messrs. Williams & Williams.
19. 1 verily believe that the correspondence exhibited to
this my Affidavit and marked respectiv'ely with the letters and
figures "B", "C", '"H1", "H2", K", "K1", "L", "L1", “"O", "O1",
"S" and "S1" were posted sent or delivered by Messrs Williams 40
& Williams to the respective persons to whom they were
addressed or required to be sent or delivered on or about the
dates they respectively bear.
20. All the facts and circumstances herein deposed to are
FOURTHIl SHEET S0
< \____ 3F
A Justice of the Pcace
60

298.



In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
within nmy own knowledg. 1rue save and except where
otherwise deposed to and my means of knowledge and sources
of infcrmation appcars of the face of this my Affidavit.
SVIORN by the abovenamed )
Deponent at Brisbane ;
20 )
this 20th day of )
June 1983, before me: ;
&-’:—L% .) F—
A Justice of the Peace
30
40
50
60

299.



EXHIBIT “A"

In the Supreme

Court of
Queensland
No. 10
. - . - Affidavit of
cLY At asenry s Co. Gary Neville
SOT TS Maguire
Gt rhaat U Nt AR S with Exhibits
e st A UWNCT T 20th June 1983
L1t viaNe M T maan P
RN . (Contd.)
TR IS B S SRR |"' 10
: 0' {’U‘ L , " "‘ VUK K’ I/CMU
! - .
|10£.r1.‘ 3 YOUK RIS
FILED
BRISSAN
23rd December, 1982 “‘“‘-—~——i-—£—-~w
ATTENTION MR. L.G. WILLTAMS
Messrs, Williars & Williams, = T
solicitors, P 20
National Bank Building, ' “}" .-
Adelaide Street, “‘. '
BRISBANE, Q. 4000 SR
Dear Sirs,
Re: Southern Cross Collieries
Re: New Hope Collieries Pty. Ltd.,
Re: Your (ilie¢ut: O.E.G.B. 30

We forward herewith Notice, the original of which has been or is
about to be served upon your client, the Q.E.G.B. herein,

Yours /Saithfully,
SEYMDJA NULTY /A CO.

40
Enc. [1]
50
Exhibit “A" -
60

300.



In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
IN THE SUPREME CQURT
OF QUEENSLARD
No. 902 of 1983
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEVW HOPE COLLIERIES PTY. LTD.
Defendant
This is the paperwriting marked with the letter "A" mentioneg
and referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn
herein before me this 20th day of June 1983.
A Justice of the Peace
40
50
60

301.



EXHIBIT “Al1”

OF chieh!

TO: QUEENSLAND ELECTLICITY GLil oot en
] DEOREE R YA I RS S .
Conl Supnly havecrznt Ci/20/2 re vorieq
btweon  Quewnslane . tlcetrlelir  Connretler
Woid 70 Pev-Loss .Celiloriorn Fhw, fi. T

TAXC_NOTICE that cortein questions, diejutes
or differcnces having arisen beatwsen ths Gianureting
Boerd and Hew Hope Colliories Pty. Ltd, upon cr in
reletion to or in connaxion with the r.a}d cgreompant
vhich question dispute or differenco cennot bo rocolved
by the Gonerating Board &nd New Bope Collieries Pty.

Ltd. NEW HOPE COLLIERIES PTY. LTD. (pursuant to cl:use

13 of the said agreement) HEREBY GIVES HOTICE &nd calla

for the point or pointe at {aous nominated in tho
schedule hereto to be referred to &rbitration.

THE_SCHEDULE

(a) Whether the escalation provisgions of the said
agreement during all or part of that poriod of
the said agreement until 3lst Doéembor, 1982
properly roflected the effects of changesn in
costs on the cost of producing and supplying
coal under the s8aid agreement duri_ng such
periods and, i{f not, in whole or in part, the
manner &nd extent to which such escalation
provisions have failed to properly reflect the
effects of changes in c.ost's on the cost of
producing and supplying coal under the said

agreement during such periods.

(b} Whether there should be any and if 8o what

alterations in the price variation provisions

-255- Exhibit “A1"

302.

In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire

with Exhibits
20th June 1983
{Contd.)

10

20

50



In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
50
60

1 213

of the reid agroerent in reapect of ell or part of that

period of the ¢greemont until 3let Dccember, 1282,

DATED the 23rd dey of Dwcembor, 1982,

NEW HOPE COLLIERIES PTY. LTD. .

by\/its Solicitors
e )

SEYMOUR NULTY & ¢
[]

(e

The address for service of New Hope C&llicries Pty.

Ltd, {is &t 9th floor,

George Streets,

Brisbane.

303.

Citicorp House,

Cnr. Queen and

Exhibit “Al"

EXHIBIT “A1”



In the Supreme

Courr of
Queensiand
No. 10
Affidavit of
Gary Neville
Maguire
10 TUE SUTREME COURT with Exhibits
20th June 1983
OF QUELNSLARD (Contd.)
No. 902 of 1983 10
BETWEEN:
THE QUEENSLARD ELECTRICITY GENLRATING BOARD
Plaintiff
AND:
NEW HOPL COLLIERI1ES PTY. LTD.
Defendant
elendan 20
This and the preceding page are the paperwriting marked with the
letter “Al" mentioned and referred to in the Affidavit of GARW
NEVILLE MAGUIRE sworn herein before me this 20th day of June
1983.
A ]ustibe of the Peace 30
a0
50
60
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
w'tI:IiaEg:]lll:;'t TO: pur,:,.;”__:,;-;, PLECTRICITY CUROUATINS vOLrn
] ] ] s Rk N ARl ke o L R e e il d bl S o LR .. .
20th June 1983 Cosl  wunoly  horeeisnt  Co/oe/3 en  veried
(Contd) y7 . ¥olvess 7 flcenitiwt TOYCetifei Oy GO
TR "'."‘.w", } FOnre rna fListhorn Cioone Coxlicrins
ct ~porneland e .
Lo aciALnD TAUL HOTICG thot certein Questions, Gicputcs
11. 66180, LY
\ riLtd or difforenceu baving aricen bztween tho Genoretling
coras T b ..'1
\__ ... T~ TLLTA end §outhern Crorp Collicries upon or in rqletion

to or in connexion with the eeld eagreesnti. wilch

question disputo or difference ce&nnot bo resolvel hy
the Collicrice

Gonerating Board and Southern Croos

SOUTHERN CROSS COLLIERIES (purzuant to clause 13 of the

said egreement) HEREBY GIVES NOTICE and cells for the

peint or points at {ssuoc nominated in the =schedule
hereto to be referred to arbitration,
THE sCHEDULE

(a) Whether the escalation provisions of the said
agrecment during all or part of that period of
the said agreement until 3let Dec‘embex.', 1982
properly reflected the effecte of changes in
costs on the cost of producing and supplying

coal under the said agreement during such

periods and, if not, in whole or in part, the
manner and extent to which such escalation
provisions have failed to properly reflect the
effocts of changes in costs on the cost of
producing and supplying coal under the said
agreemant during such perioda.

(b) Whether thore should be any and if s0 what

alterationg in the price variation provisions

Exhibit "A2"
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EXH]BIT «Azu

In the Supreme

Court of
Queensland
No. 10
Affidavit of
VR Gary Neville
Maguire
with Exhibits
s g 20th June 1983
of the eiid tgrecount {n respoet of gll or gt &f thet (Contd)
poriod of thy eoreerent until 3leoe pocecbnr, 1902, 10
DATED tho 23rd day of Decerhar, 19p2,
SOUTHCRN CROSS COLLIER_IES 20
QL_)'QC Solicitorsg, (—
SEYMOUR RULTY &« co!
Tho address for service of Southern Cross Colliorics is
at 9th floor, Citicorp Houss, Cnr, Queen and George
Streets, Brisbane. 3
40
50
Exhibit “A2"
60
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire

with Exhibits
20th June 1983
(Contd.)

10

20

50

60

IN THE SUPREME COURT
OF QULEENSLAND
No. 902 of 1983

BETWEEN:
THE QUFEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff

AND:
NEW HOPE COLLIERIES PTY. LTD.

Defendant

This and the preceding page are the paperwriting marked wi.. the
lctter "A2" mentioned and referred to in the Affidavit of GARY

NEVILLE MAGUIRE sworn herein before me this 20th day of Junc

= 0

A Justice of the Peace

1983.
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EXHIBIT “B”

In the Supreme

Court of
Queensland
No. 10
B T ' Affidavit of
OE G iy Gary Neville
“’L“‘;:L-'-:‘." ; Maguire
1001 190, | with Exhibits
; BN 20th June 1983
! frr ItEn (Contd.)
\.&__';-:.[.'/‘ ,‘.f
- 10
25th Dezember 1§02 LGWivC
1/C1D
Mesers. Seymour Nulty & Co., 20
Sollcltors,
Clilcorp ilause,
Cnr., Oueon U Georgoe Sireets,
DRISGANE, 2090,
Dear Sirg,
ret THE QUEENSLAND ELECTRICITY GENERATING BOARD
KW HOPE COLLIERIES PTY. LTD. and SOUTHERKR CROSS CQLLI?.RIES
We have your letter of 23rd Decamber 1582, The lssuc thnt scems to
ba ralced by the Notice it reslly a8 question of rotrospectivity which 30
s not properly a matic~ for arbitration.
We are however seeking our client's Instructions end wltl be In touch
with you In due course.
Yours folthfully,
WILLIAMS & WILLIAMS
per:
40
€.C. The Queensland Electricity Generating Board
{(and copy lelter under reference)
50
Exhibit "B"
60
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In the Supreme

Court of
Queensiand
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.) IN THE SUPKRLME COURT
10 OF QULEKSLAND
No. 602 of 1963
BETVWEEN:
THE QUEENSLAND ELECTRICITY GENERATING ROARD
Plaintiff
AND:
NEVW HOPE COLLIERIES PTY. LTD.
20
Defendant
This is thc paperwriting marked with the letter "B" mentioned and
referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn eir
before me this 20th day of June 1983.
=
30 A Justice of the Peace
40
50
60
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EXHIBIT “C”

In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
6th January 1983 LGW : VC QEGB822067
1/CMD
Messrs. Seymour Nulty & Co.,
Solicitors,
Ninth Floor,
Citicorp House, 20

Cnr. Queen & George Streets,
BRISBANE, 4000.

Dear Sirs,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD
SOUTHERN CROSS COLLIERIES
NEW HOPE COLLIERIES PTY. LTD.

We refer to your letter of 23rd December last and to the two Notices enclosed 30
therewith. Before we can properly advise our client in respect of the

Notices we would like to know precisely what it is your clients are seeking

to arbitrate and when your clients say that the question difference or

dispute arose.

It seems to us that if there is any question difference or dispute relating

to the Agreements then it will obviously involve the construction of the
Agreements and the person to be appointed should be a Barrister-at-Law. Do

you share this view? If you do and if we can be satisfied that there are
questions differences or disputes which are properly matters the subject of 40
arbitration then we will seek instructions to agree upon an arbitrator.

We understand further a representative of your clients has been making
direct contact with our client regarding the matter. Our client has
instructed us to say that any communications are to be between the
respective solicitors.

Yours faithfully,
WILLIAMS & WILLIAMS

50

per:

Exhibit "C"
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In the Supreme

Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.)

IN THE SUFRENME COURT
OF QUEENSLAND
No. 902 of 1983
BI1ETWEEHN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "C" mentioned and

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn

before me this 20th day of June 1983.

=\ __

A Justice of "the Pcace
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o



EXHIBIT “D”

N '

* ‘ /
e R T T e
SEYMOUR, iNOLTY & Q.
SOLICTTONRS
.:'L...‘.‘“.UF £ ILLOn TIHIPNONY: PHE T}
3 A RULL VLR CINCORZ sl FOLIAL ADGRISN  150% 333, G 1N O
. RN CNIL QLI TN o GIORG) STITETS B AN,
PININ BTN LlINEANS QLI @

A3

DV ] MLNNALD

DX “@ne

O
LehT

Or QULE”; ""U éuunu:
11.0CT. 1683 OUR KEF.
F’l.L‘

1/CHD

- ———— . ..

L Cnm\. ANE

7th January, 1983 — !

5-5.5@m1M

[

PO D A N 5 4
Messrs. Williams & Williams, NuL LI ey, /[
solicitors, 'E’=*--~_~;j ;
18th floor, = LJCS‘J
National Bank Building, . *thzlﬁwzmﬁh___
Adelaide and Creek Streets, : fs;_' R LYW
BRISBANE, 0. 4000 ZNZUGED" -

Z .
: I =Y
Dear Sirs,
ke: New Home Collieries Pty. Ltd. and Southern Cross
Collieries

Re: Your client — Q.E.G.B.

We refer to your letter to us of the 29th December last. We do
not agree that the issues raised by the Notice of the 23rd
December are a question of retrospectivity. The Notice speaks
for itself,

We therefore suggest, you advise us of the basis or bases by
reason of which you suggest that the issues raised in the notice
are not properly a matter for arbitration.

In the meantime, we suggest that without prejudice to both our
clients' respective rights in relation to this matter, the
parties confer with a view to appointment of an arbitrator so
that wultimately if- you cannot convince us that this is not
sroperly a matter for arbitration, your cliant would retain its
rights to go to the Court for interpretation or construction of
the subject agreement or in such other way as it sees fit.

Otherwise it seems that our client has no alternative but to seek
an appropriate order for the Court requiring the parties to
submit to arbitration. Our client would, however, prefer to
avoid, if possible, any unnecessary extension of thes areas of
dispute herein.

Yours faithfully,

SEYMOUR RNULTY & CO.
A
"\/_ \-W“//\//\

Exhibit "D"

312.

In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire

with Exhibits
20th June 1983
(Contd.)

10

50



In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.) IN THE SUPREME COURT
10 OF QUEENSLAND
No. 902 of 1933
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
20 NEW HOPE COLLI1ERIES PTY. LTD.
Defendant

This is the paperwriting marked with the letter "D" mentioned anc

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn herei
before me this 20th day of June 1983.

g‘k“k’ﬁ QE

A Justice of the Peace

50

60
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EXHIBIT “E”

.- SO HCITONS
__/
Cllh|'|1’\.‘| AUTMEUR [N NTR N NS b AARRGLIALN] MARDIYY
. . e I oy FOSTAL ADRT I A ROy LD
Ty 4 NULTRL L ENK QUL ES 8T O GE ST B EANE,
K1V P STANDISE PR A Q1 e
WLADLY ) ACDONALD DX "
S 1/C3p
DR (U TS
oor g ‘g MRS i
[0 CUE: [atg jvowms QDOB 822067
11 e IGV:VC
0C11955 |
. Fitep
24th January, 1383 Lo BN )
T ———— ] :7)-:F~,-—I]r' P
! - ~LLJLE,
DELIVERY it oo ,,)
N ir timay |

SLyaow, eLTy e Col

¥escrs. Williams & VWilliams,
Solicitors,

i8th floor,

National Ban¥ Bouse,
Adelride Street,
BRISEB/NE, Q.

Eataded NN
- —

4000

Dear Sirs,

Re: Kew Hope Collicries Piy. ILtd.

Re: Queensland Flectricity Generating Board

Re: Southern Cross Collieries

Our respective firms' leiters (ours of the 7th January and yours

of the 6th January last) obviously crossed.

As to the matters raised in the first paragraph of your letter we
suggest our letter to you of the Tth January deals with that
eatter.

Ve agree that the matters, of difference and dispute relating to
the agreements involve " construction of the agreement and
consequently that +the person to be appointed should be =a
Barrister-at-law.

"¥We put forward as an arbitrator, Mr. C.E.K. Hampson Q.C. who, we

understand, will be available in the
or been about to complete his duties
has ©been associated. -Would you consider subject to his
availability) our suggestion in this regard and confirm or advise
us otherwise of your agreement to him as an arbitrator.

near future having completed
with the in%uiry to which he

Finally, as to the last paragraph of your 1letter of the 6th
January, we cannot, with respect, see .anything wrong with =a
representative of our clients making direct contact with your
client, however, we have conveyed the contents of your letter in
this regard to our clients.

urs "t
BHB fa @lnyég\

-

Exhibit "B
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire

with Exhibits
20th June 1983
(Contd.)

10
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IN THE SUPREME COURT
OF QUEYNSLAND
No. 902 of 1983
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting _marked with the letter "E" mentioncd and

referred 1o in the Affidavit of GARY NEVILLE MAGUIPLE sworn

before me this 20th day of June 1983.

S—\ 0

A Justice of the Peace

315.
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EXHIBIT “F”

In the Supreme

Court of
Queensland
Do Cryaouw, Nuiry & Co. i o Aflpo. it
N ro - , " . idavit of
- P yd .Sl)A.I,I(,l roay . \,?, "_‘:, Gary Neville
::,A,'...',_.;\AL.‘_i.:.;.\’,,L,.:‘,, l;\"l"ir‘.’l"'"':"::‘“ PiSTAL /.x;: [T II"-‘ [SS Y 2 . Maguu'e .
KINIS S AN CNIC QULEN £ (it AR :I":»""m' with Exhibits
TINDY J MPUALD . o : DX w1 20(]’] June ]983
i e (Contd.)
N or deL L '."J i oun krrT. 1/C“D 10
i 110[“71303 ' YOUR RIS,
FiLrn
26th January, 19832 -«w_.ﬁﬁfliiﬂﬁgﬂ__J
Fessre. VWilliams & Williams,
Solicitors,
Yationzal Bank Building, :
Adelaide Street, 20
BRISBLYNE, Q. 4000
Dear Sirs,
Re: Q.E.G.B. - Our clients: ' New Hope Collieries Pty. Ltd.

and Southern Cross Collieries

Ve refer to our ietter to you of the 24th instant and the
vwriter's subceguent discussions with your Mr. L. Villiems.

Ve confirm your agreement to Mr. C.E.X. Eampson Q.C., acting as

arbitrator. Ve have spoxen to ¥Mr. Hampson (not on the matters in 30
issue of course) as to his availability and he confirmed he would

be availatle subsegquent to the 28th February next. He suggestis

if an erbitration is to proceed a meeting be held at his Chambers

on a Friday afternoon for appropriate directions to be given. Ve

tentatively propose in this regard, Friday, the 11th Februzry.

You might advise us of your attitude thereon.

Ve confirm our oral request that you forthwith order the record
for the Full Court so that the appeal might be set down as early
as possible.

40
Yours falthful ~\
SEYi{OUR NULTY ANC57
50
Exhibit "“F©
60
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
50
60

1IN THE SUPRELE COURT
OF QUELNSLARD
No. 902 of 1983
BETVELN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
This is the paperwriting marked with the letter "F" mentione in¢

referred to in the Affidavit of GARY NEV]LLE MAGUIRE sworn herei

before me this 20th day of June 1983.

AU NN 4

A Justice of the Peace

317.



EXHIBIT “F1”

- ety Tirae oy e e (O /
. ; Seyaown oLy & Co
’ ;- SOLILI GRS
~ - NISTRLA O RIAARU N Y] I )
sasaT IR Y ceorr oL FIATAL APITLS BN 43¢ .10
OV A R TN o T ORI
. CNH QUIIN & GYONUT LIRTLTY ’
BRAE e 1t A, GLb e
A INDY ] MeSUNALD 133 Wi
' / [ - -
L lLenn SR
CF CLXEEHSL/‘A‘\'D OUR RIE. 1/T“/C”D
~ - .
110L]198d YOUR REf
FHED
BRISBANE .
. - N L e R L 3
4th February, 1983 =Lt
ge -
. bhe
DELIVERY T e S
DELIVERY et

Messrs. Williams & Williams,
Solicitors,

18th floor,

liational Bank Building
Adelaide Street,

Re:

BRISBATZ, Q. 4000
Dear Sir,
Re: Yew Hope Collieries Pty. Ltd.

Cs/29/2

We refer to your letter of 6th January,
of 7th and 24th January, 1983.

1983 and to our letters

Our client contends that, in terms of Clause 9.1 of Coal.Supply
Agreement C$/29/2 the escalation provisions of the agreement 2id
not properly reflect the effects of changes in costs on the cost
of producing and supplying coal under that agreement in the
period 1st January, 1979 to 31st December, 1952. It contends
accordingly that the price variation provisions should be varied
so that the escalation provisions in respct of that period
properly reflect such changes.

W2  would also urge that these 'questions, disputes, or
differences', which have been the subject of considerable
discussion between the parties, arose not later than 14th July,
1982, the date on which our client gave your client formal notice
under Clause 2.1 of the Coal Supply Agreement requiring a review
of the price variation provisions of the Agreement.

Yours fa fully
SEYHQUR FULTY &

V,/B

D»T

Fxhibit "F1"
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

{Contd.)

10
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire

with Exhibits
20th June 1983
(Contd.)

10

20

50

60

Seymoun, Nuity & Co.

SOLILNT VRS
)}..AW'\‘- 3 VMOUNR NINTH I OOK THLLPHOS) PITR 2T}
JuOMAL A BULIY LS, UM Gb 16 FOMAL ABINDY HOX 1Y GO
LVt PV ANDISH CNR QULIKN 3 LLOKGE STHELTS LEYVTE

bHBBANL Q10 bl
nXx e

1/Cx

OUR UL,

YOUR RIF.

3rd Yebruary, 1983

Mr. C.E.X. Hempson Q.C.,
Irns of Court,
107 Yorth Quay

BRISBANE, 0. £000
Dear Sir,
Re: Ardbitration

Our clienis: Xcv Hove Collieries Ptv. Ltd. and Southern
Croes Collieries

¥illiams & Willisms' client: OQ.E.G.B.

Ve refer to the preliminary discussion the writer hed with you
concerning the erbitration to be held betwveen the abovenamed
parties. We would confirm the tentative sappointment pade for

"4.00 p.m. on Pridsy, the 11th Fedbruary.next for a preliminary

meeting and +the giving of directions 1in relation to 8uch
arbitration.

Ve will send & copy of this letter to Messrs. Williams & Williams
in order that they might arrange for representation at such
meeting.

Our Counsel are Mr. David Jackson Q.C. and J. NMuir. No doubt
Williams & Williams will advise you of their client's Counsel.

Youre faithfully,
SEYMOUR NULTY & CO.

Exhibit "F1"
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EXHIBIT “F2”

BINDY ] M DONALD

Siuyoun, HNuLrty « Co. /
NOLILNORS

NEST T R ERR RN ITELN] 2 %))
CHrey aoe,L POSTAL ADDHINS. Rl A P,
ORI UV EN L GLOnG! STIEE TS BFEVBAND,
Bl AT Q1. e
DY i

ousrr,  1/TM/CHD

':""Ll LULHT au

¥ Q[,’Ef:;sg_’,‘:{; YOUNR REF.
11.6C7.1583

FILED |

foev.rm, .-
Craan A HE

T BILIVIRE——

NI

4th Fedruary, 1983

[———

_—

Messrs. Willianms & Williaos,
Solicitors,

18th floor, EEENT GR

lational Bank Building, ‘U BonoCon trac _fﬂ

Adeiaide Sircet, ;" HE A ) ll

ERISBANE Q. 4000 i
2 “IEEET T =Y

Dear Sir,

Re: Our client: Southern Cross Collieries

Re: €s/29/3

Ye refer to your letter of 6th Januvary, 1983 and to our letters
of 7th and 24ih January, 1983.

Our client contends that, in terms of Clause 9.1 of Coal Supply
Agreement CS/29/3 the escalation provisions of the agreement did
not properly reflect the effects of changes in costs on the cost
of producing and supplying coal under that agreement in the
period 1st January, 1979 to 31st Decerber, 1982. It contends
accordingly that the price variation provisions should be varied
so that the escalation provisions in respct of that period
properly reflect such changes.

we would also wurge that these ‘'questions, disputes, or

‘differences', which have Dbeen the subject of considerable

discussion between the parties, arose not later than 17th August,
1982, the date on which our client gave your client formal notice
under Clause 9.1 of the Coal Supply Agreement requiring a review
of the price variation provisions of the Agreement.

Yours fai th.fully y:
SEYNMOPGEONULTY /& CO.

U [
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
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In the Supreme

EXHIBIT “F2”

Court of
Queensland
No. 10
Affidavit of
Gary Neville SryRiouk, INuLTyY « Co.
Maguire ,
With Exhibits SOLICIIONRS
20th June 19837770 o ey e
(Contd.) BRIV P ';'lA.\nl\‘l; ’ CNK QUIIN & CIOHLE STHLLYSY ’ e III:I\I::."‘"I:_L”
BILISHASL LST8 T 1Y T
DX "wile
10
OUM kiT. 1 /CI'lD
YOUNK REF.
3rd PFcbruary, 1983
Wr. C.E.X. Yampson Q.C.,
Irrs of Court,
107 Norih Quay,
20 BRISBANE, Q. 4000
Dear Sir,
Re: Arbvitration
Our clients: TRew Bone Collieries Pty. Ltd. and Southern
Crous Collieries
Villians & Villiens' client: Q.E.G.B.
We refer to the preliminary discussion the writer had with you
30 concerning the arbitration to be held between the abovenamed
parties. ¥e " would confirm the tentative appointment made .for
4.00 p.m. on Friday, +the 11th February next for a preliminary
weeting and the giving of directions 1in relation to such
arbitration.
Ye will send a copy of this letter to Messrs. Williams & Williams
in order that they might arrange for representation at such
meeting.
Qur Counsel are Mr. David: Jackson Q.C. and J. Muir. No doubt
Williams & Williams will advise you of their client's Counsel.
40
Yours faithfully,
SEY#OUR NULTY & CO.
50
Exhibit "F2"
60
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
N THE SUPREME COURTYT
OF QUEERSLARD
No. 902 of 1983
BETWEFEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND: 20
NEW POPE COLLIERIES PTY. LTD.
Defendant
This and the preceding page arc the paperwriting marked with the
letter "F2" mentioned and rcferred to in the Affidavit of GARY
NEVILLE MAGUIRE sworn herein before me this 20th day of June
1983. 30
S. . C J(}
A Justice of the Peace
40

50

322.



EXHIBIT “G”

In the Supreme

Court of
Queensland
No. 10 . .-
Affidavitof L v
Gary Neville - -~ .~ Suvmour, Nurty & Co. i
Maguire . ( ,,/ LA SOLILTIORS
with Exhibits~~ ~ LT vie N Trrr PN [T
20th June 1983::::'-.:«,\":;;\:I;.\'.\:I'.!Jn. '-;"(‘3":"""""":“"- r:)-.uu r,.v‘u-mu :-.)'.;‘:"IH.CV().
(Contd.) ovrer simmon
TAINDY ) G DUALD - " DX :-nc ’
10 Rt o .
tGE GLgtny AND QUI RIT. 1/(JMD
j 110CT1983 YOUM RET.
v 1 Filrp
11th Fedbruary, 1983 L____FRiSUAAE
DELIVERY
Messrs. Villiems & Williams, R B |
20 Solicitors, L‘L o *fiJ

18th floor, A S W

Naticnal Australia Bank Building, e mm e m——————— -,

Cnr. Adelaide and Creek Sireets,

BRISBLNE, Q. - 4000

Dear Sirs,

Re: Our clients: Southern Cross -Collieries and New Hope
Collieries Piy. "Ltd.

Your client: Q.B.G.B.
30 Ve refer to our letters to you of the 26th ultimo and the 3rd
instant and the wvriter's telephone conversation with your HNr.

Williams of yesterday's date.

Our wnderstanding of our earlier telephone conversations was

that:-

1) You agreed that questions of law were involved in the
arbitrations, and that in consequence a Barrister should
be appointed as arbitrator;

2) You agreed that? the Barrister should be Kr. C.E.X.
Hampson 0.C.; and

40

3) You did not agree that some of the matters referred to
arbitration were proper subjects for an arbditration.

It is over two (2) weeks since we wrote confirming, as we

thought, the matters referred to above.

Vould you please advise:-

1) Yhether you agree to the appointment of Mr. Hampson Q.C.
as arbitrator; '

50 2) If not, the names of other persons whom you nominate as
arbitrators.
oo /2
Exhibit “G"
60
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EXHIBIT “G”

In the Supreme

Court of
Queensland
No. 10
2 . Affidavit of
. Gary Neville
“icozrn. Witliens & Vidliume 111h Felrunyy, 1995 Maguire
_________________________________________________________________ with Exhibits
20th June 1983
(Contd.)
1f you ngrec to +the arppointrment of Wr. Hempson Q.C. azn 10
zrhitrator, therce is no reason vhy the appointnent arranged with
hin for 4.20 p.m. today cannot procecd.
Ve would arpreciate your urgent reply to thisc lctter.
Yours faiihfully,
STYHOUR BULIY & CO.,
< . 20
30
40
50
Exhibit “G"
60
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.)

10

20

50
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IR THE SUPREME COURT

OF QUEENSLARD
No. 902 of 1923

BETVEEN:
THE QULLNSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIEKIES PTY. LTD.
Defendant

This and the preceding page are the paperwriting marked wil th

letter “G" mentioned and referred to in the Affidavit of GARY

NEVILLE MAGUIRE sworn herein before me this 20th day of Junc

A Justice of the Peace

1983.
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EXHIBIT “H1”

NIRRT

1 onF enernzlan
1 11.0C1.1283

TILED
BRirBARE

ey

15th February 1983 LGW:VC QEGE822087

1/CMD

Yessrs, Sevmour Nulty & Co.,
Solicitors,

Ninth Flcer,

Citicerp House,

Car. George & Queen Streets,

BRISSANE, 4C00.

Dear Sirs,

re: THE QUEENSLAND ELZCTRICITY GENERATING BOARD - NEW
LOPE COLLILERIES - CONTRACT NO. CS29/2

In the Supreme

Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire

with Exhibits

20th June 1983

(Contd.)
10

20

QOur letter of €th January 1983 indicated that if there was to be any arbitrati 30

involving &ny issue arising out of this Contract then in our view the
acproprizte person to conduct it was a Barrister-at-Law. ln the
ccnversation referred to in your recent corresvondence the writer's only
comment was that our client would have no objection to Mr. C.E.K.
Hampson, Q.C., as a suitable person to conduct any arbitration. There
was no agreement in relation to the appointment of Mr. Hampson as
arbitrator and there remains none. We informed you we were awaiting
advice from Mr. Callinan of Councel as to whether cur client was
obliged to arbitrate and if it was, what issues.

In the same conversation you undertook to define precisely what it is
that ycu say are the questions, disputes or differences that have
arisen, when they have arisen, and whrat it is that you are seeking to
arbitrate. Your letter of 4th February 1S53 is of no assistance in thic
regard. Our recollection of your comment on this was that there were
four to six areas of dispute and that you would define the same.

We have at least two notices relating fo arbitration one signed by you
on behalf of your client dated 23rd December 1922 and enother siqned
by D.]. lreland on behalf of your client dated 7th January 1563. The
first Notice purports to seck to arbitrate what is essentially a question
of retrospectivity. Pursuant to that Notice your client is seeking to
re-write the whole of the financial terms of an agreement wvhich has
been performed. The second Notice secks to arbitrate the terms of
suppnly of the additicnal quantities of coal after December 1552.

Exhibit . "H1"
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)

10

20

50

60

"
~

lcesrse Soymour Hulty & Co. 15th Februury 1953

In respect of the first Hotice our client's view s that your client has
nc right to arbitrate this issue and our client will not agree to any
such arbitration.

On the second matter our client does not concede at this time that your
client has complied with the terms of the Contract giving rise to the
the right to arbitrate. We are still awaiting proper notice and proper
definition of the issues.

Ve reiterate tnat if there 15 to be an arbltranon Mr. Hampson, Q C. is
perfectly acceptable to our client.

rhallv we refer to the various complaints/comments that have emanated
from you/yo.xr client releting to this matter. We ccnfirm and your
correspondence fortifies our view that the only way to avoid future
iissent and confusion is for the matter to be dealt with in writing
oetween the Sclicitors. In view of what has transpired to date we make
no apology for this aititude.

Yours faithfully,
WILLIAMS & VWI1LLIAMS

per:

Ixhibit “H1"

327.

EXHIBIT “H1”



In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
IN TIL SUPREMD COURT (Contd.)
OF QULLNSLAND 10
No. 902 of 1983
BETWEEN:
THE QUELNSLAND LLECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD. 20
Defendant
This and the preceding page are the paperwriting marked with the
letter "%2" mentioned and rcferred to in the Affidavit of GARY
NEVILLE MAGUIRE sworn herein before me this 20th day ol June
1983.
=\ 2
A Justice of the Peace
40
50
60
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits oo
20th June 1983 P T
(Contd.) !

15th February 1983

Messrs. Seymour Nuliy & Co.,
Solicitors,

Ninth Floor,

Citicorp House,

Cnr. Geerze & Queen Streets,
BRISBANE, 4000.

Dear Sirs,

EXHIBIT “H2”

LGW:VC QEGBB22067

1/CM

re: THE CUEENSLAND ELECTRICITY GENERATING BOARD -~ SOUTHERY
CROSS COLLIERIES PTY. LTD. - CONTRACT NO. C529/3

As you are well aware it has consistently been our client's stated
position that it will nct agree to arbitrate any issue arising out of

this Centract. The matter is presently befcre the Court and no discussions
or negotiations will be entered into pending a final decision by the.

Courts.

Your stztement as to agreement on our part relating to the appointment
of an arbitrator is totally false and in all the circumstances quite incredibl

Yours faithfully,
WILLIANS & WILLIAMS

per:

329.
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
IN THE SUPREME COUKT 20th June 1983
(Contd.io
OF QUEENSLANRD
No. 902 of 1983
BETWEEN:
THE QUEENSLARD ELECTRICITY GENERATING BOARD
Plaintif;
AND:
NEW HOPE COLLIERIES PTY. LTD. 20
Defenidant
This is the paperwriting marked with the letter "i};" mentioned an
referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn herei
before me this 20th day of June 1983.
5_ . \__3 ()
. 30
A Justice of the Peace
40
50
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In the Supreme

Court of
Queensland
No. 10
Affidavit of SEYMOUR, INULTY & CO.
Gary Neville SOLICHIORS
Maguire , . . i
with Exhibits ‘“'"u'" AR, et s o
zoth June 1983 \l,‘l\r\\\’.kl“‘ll‘ .ll LJ CNH l.‘l'll.:“:':;‘l;::'lhl ATub IS :;:::I\II}I:I
(Contd) ox e )
10 B i ._.IZ :’..' ll|. '.l)l"ll.(“-. OUR REF. 1/CHD
: ()F (}Ui'f""‘ i) \ YOUKREF.  T,GV]
| 11.0CT.1983
| FILTD
15th Fedbruary, 1983 | BRISHANE :
" BRI e
DELIVERY
MEZAER [
iesers. Williaws & Williams, jUE L i"
20 Solicitors, T EEED a3 o]
18th floor, . J5%,;_-__'.r__Jljj
Nztional Australia Bank House, et S RS
hdelzide S‘treet e
BEISRIEZ, - Q. - 4000
Dear Sirs,
Re: OQur clients: -—-Southern-Cross -Collieries and- New Hope
Collicries Pty. Lid.
Your client: Q.E.G.B.
30 Re: Arbitration Act
Re: Reference to Arbitration
In the above matters we forward herewith:-
1) Copies of our letters (4) to the Secretary, Committee of
the Southern Queensland Branch of The Australasian
Institute of Mining and Metallurgy;
2) By way of serv1ce I»otlce pursuant to the Arbitration Act
1973 {Saction 17).
40 . ]
It seems to us that in the absence of agreement the arbitrator
should be appointed by the Committee of the Southern Queensland
Branch for the time being of The Australasian Institute of Hining
and Hetallurgy [vide clause 13.2(ii)]. In case that Committee is
unable to act or for any other reason an arbitrator cannot be so
appointed we serve you herewith with the Notice.
Yours hfully, )
SEYHOURNSYLTY &~CO0.
Enc. [2]
Exhibit "J"
60
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In the Supreme
Court of
Queensland

‘No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits
20th June 1983

N THE SUPREML COURT (Contd.)
OF QULENSLAND 10
No. 902 of 1933
BETWEEN: ,
THE QUEENSLAKD ELECTRICITY GENERATING BOARD
Plaintiff
AND:
20

NEW HOPE COLLIERIES PTY. LTD.

Defendant
This is the paperwriting marked with the letter “J" mentionea nc
NEVILLE MAGUIRE sworn here

referred to in the Affidavit of GARY

before me this 20th day of June 1983.

I N (4

A Justice of the Peace

50
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)

10

20

50

60

FRDLVHANGCT L8 1075

HNCMICT 70 LPPOTIT AREYIRLTORN

tection 17

To:”,_ QUREF3LAID ELECTRICITY GENERATING TOARD,
: oy ..i.Lh ams & o illions,
oF Qi f5oTicitors,
C11.08 wetivhal thustraiia Bank House,
e Ace1a1de tund Creck Streets
[ ”LPRISB"JB,' Q. 4000
' Qi aing

Per— g Su*nplv Contract — C5/29/2

Kew Hove Collieries Pty. ILtd.

TAKE ROTICE that NEW HOPE COLLIERIES® PTY.

LTD., a party to the abdove Coglf Supply Contract to an
"Agreement to Ardbitrate" within the meaning of that
term as used under the Arbitration Act 1973 (as
anmended) (hereinafter referred %to as "the Act") to
vhich Agreement you are +the other party and which
Agreement contains provision for ardbitration in the

terms of clause 13 HEREBY REQUIRES YOU, pursuant to.the

Act, to concur in the appointment of an ardbitrator
pursuant to the provisions of the Act and advises you
that if you do not so concur within fourteen (14) clear
days after the service of this KNotice upon you it. is

1
the intention of NEV HOPE COLLIERIES PTY. LTD. to apply

to the Court for appointment of an arbitrator.
The "questions, disputes or differences™ to be
referred to arbitration are those set out in the

attached Notice.

NEW HOPE COLLINRIES PTY. ITD. suggests the

appointment of C.E.K. Hampson Q.C. as such arbitrator

Exhibit "J1"
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EXHIBIT “J1”

2 :
2: wulores2id bul will consider any other perszon or
persons you nuy nominute. nYY HOPE COLLITRIES P7VY.

17D, understunds you zgree that there zre guestions of
law which arise in the arbitration and therefore the
proviso to clause 13.2(ii) requiring the appointment of
a Rarrictler-at-Law practising in Brishane to be the

arbitrator.

DATED the 15th day of February, 1983.

NEY HOPE COLLIERIES PTY. LTD.

by its Solicitors,

&W%@,

SEYMOUR RULTY & CO.

The address for service of New Hope Collieries Pty.
Ltd. is care of its Solicitors, Messrs. Seymour Nulty &
Co. of 9th floo;, Citicorp House, Cnr. Queen and George

Streets, Brisbane.

Exhibit "J1"
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)

10

20

50



In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th Jupe 1983
(Contd.)
10
20
30
a0
50
60

TO: OQUELNSLAND LILECTRICITY GERLL PYIRG ROARD

Coal Supply hgreement C5/25/2 &5 varjed

Letveen  Oueensiand ™ Elceliicity Genersting

Pocrd ard New Hepe Collicrics Pivl Lud.

TAKE NOTICE that ccrtain questions, disputeg
or differences having arisen between the Generating
Board and New Hope Collieries Pty. Ltd. upon or in
relation to or in connexion with the said agreenent
which question dispute or difference cannot be resolved
by the Gencrating Board and New Hope Collieries Pty.

Ltd. NEW HOPE COLLIERIES PTY. LTD. (pursuant to clause

13 of the said agreement) HEREBY GIVES NOTICE and calls

for the point or points at issue nominated in the
schedule hereto to be referred to arbitration.

THE SCHEDULE

(a) Whether the escalation provisions,  of the said
agreement during all or part of that period of
the said agreement until 31st December, 1982
properly reflected the effects of changes in
costs On the cost of producing and supplying
coal under the said agreement during such
ﬁeriod_s and, if not, in whole or in part, the
manner -and extent to which such escalation
prévisions have failed to properly reflect the
effects of changes in costs dn the cost of
producing  and supplying coel under the said

agreement during such periods.

{b) Whether there should be any and if so what

alterations in the price variation provisions

/

Exhibit "J1"
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EXHIBIT *J1”
In the Supreme

Court of
Queensland
No. 10
Affidavit of
-2 . Gary Neville
Maguire
with Exhibits
20th June 1983
of the saijd agrecement in reupect of all or part of that (Contd.)
period of the agreement until 3lst Decenber, 1582, 10
DATED the 23rd dey of Decembcer, 1982z,
20
NEW HOPE COLLIERIES PTY. LTD.
6:} its solicifors,
oo o .
SEYMOUR HULTY & CO.
The address for service of New Hope Collieries Pty.
Citicorp House, Cnr. Queen and
30

Ltd. is at 9th floor,

George Streets, Brisbane,

50

/
Exhibit "J1"
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire

with Exhibits
20th June 1983
(Contd.)

IN THE SUPLEME COURY
OF QUEENSLAND
No. 902 of 1983
BETWEEN:
THE QUELNSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
This and the preceding pages are the paperwriting marked with ‘
the letter "]1" mentioned and referred to in the Affidavit of GARY
NEVILLE MAGUIRE sworn herein before me this 20th day of Juiie
1963.

A Justice of the Peace
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EXHIBIT “J2”

In the Supreme

Court of
Queensland
No. 10
RETITEAYI QN ACT 10T Affidavit of
‘ - -2 Gary Neville
HOTICE TO0 APIOIDY ARFITHATOR _Maguire
T UT’—‘-', with Exhibits
e et Geclion 17 20th June 1983
‘ Ni L.!.u{';.:'_,\.-..-.—--——i (Contd.)
fo1neT 1?ﬂ1 1
To: OUEENDLAND ELLCTAICITY CENERATING BOARL, 10
C/- Witlrans @ williams,
"Boligiintsyl
Nation21 AuE¥ralia Bank House,
hdelaidec and Creek Sireets,
BRISBANE, 0. 4000
e: Coal Suyyly Contract — €S/29/2
Lev Hope Collicries Pty. Lid.
PAKE NOTICE that NEW HOPE COLLIERIES P?Y. 20
ILTD., a party to the above Coal Supply Contract to an
"Agreement to Arbitrate" within the meaning of that
term as used undasr the Arbitration Act 1973 (as
anmended) (hereinafter referred to as "the Act") to
which Agreement you are the other party and which
Agreenent contains provision for arbitraztion in the 30
terms of clause 13 HEREBY REQUIRES YOU, pursuant to the
Act, to concur in the appointment of an arbitrator
pursuant to the provisions of the Act and’ advises you
that if you do not so concur within fourteen (14) clear
days after the service of this Notice upon you it is
the intention of NEV HOPE COLLIERIES PTY. LTD. to apply
40
to the Court for appointment of an arditrator.
The "questions, disputes or differences” to be
referred to ardbitration are those set out in the
attached Notice.
JIE? HOPE COLLIFRRI®S PTY. LTD. suggests the 50
aprointoent of C.E.X. Hampson Q.C. as such arbitrator
Exhidbit "Jg2"
60
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10

20

50

60

2
as aforeszid obul will consider arny other persen or

persond you ray noninate. NEW HOPE COLLIERIES PTY,

LTH. understiunds you agree that there are gquestions of
lav vhich =arise in the ardbitration and therefore the
proviso to clause 13.2(ii) requiring the appointrent of
a Barrister-at-lLav prectising in Brisbane to bz the

arbitrator.

DATED the 15th day of February, 1923.

NEY EOPE COLLIERIES PTY¥. LTD.

by its Solicitors,

Oocpr ht e

SEYMOUR NULTY & CO.

The address for service of New Hope Collieries Pty.
Ltd. is care of its Solicitors, Messrs. Seymour Yulty &
Co. of 9th flooxf, Citicorp House, Cnr. Queen and George

Streets, Brisbane.

Exhibit "Ja2"
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EXHIBIT “J2”

In the Supreme

Court of
Queensland
No. 10
i."":‘t..! “' I Comtntes Aence e Affidavit of
et rOoLua 4, Gary Neville
1PV, Gl 4308, AUSTHALIA Maguire
1317 Lesy $TALE, Mt Yot oome — {G7) DC2 1100 With Exhibits
QULITILL .21y 4308, AUSTRALIA ":"—— RUHOPL A, 4461t 20th June 1983
(Contd.)
10
TO: QUEENSILAND ELECTRICITY GENERATING BEOARD
Coal Sunplv Ahoreement €S/29/2 as  varied betveen
Queensland Electricity Gencrating PBoard and New Ropoe
Colljeries Pty. Ltd.
20
TLKE NOTICE that certain questions, disputes or
differences having arisen between the Generating Board and New
Hope Collieries Pty. Ltd. upon or in relation to or in connexion
with the said agreement which question dispute or difference
cannot be resolved by the Generating Board and New Hope
Collieries Pty. Ltd., NEW HOPE COLLIERIES PTY. LTD. (pursuant to
30
clause 13 of the said agreement) HEREBY GIVES NOTICE and calls
for the point or points at issue nominated in the schedule hereto
to be referred to arbitration.
THE SCHEDULE
The terms of supply of the additional quantities of coal after 40
31st December, 1982 and, in particular, but without limitation
the manner and extent to which the price or prices for such
additional gquantities of coal shall reflect all the changes in
costs to NEW HOPE COLLIERIES PTY, LTD. including economies
resulting from the amortisation of capital items still in use,
technological advances, and items of expenditure not repeated, 50
including the restoration of any open-cut workings for which
special allowances have been made in the Base Price, as well as
Exhibit "Ja2"
60
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EXHIBIT “J2”

In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire t 2
with Exhibits
20‘?8::::‘1.1)983 changes in coste resulting from chengcs in mining conditions, new
mining plant and the scale of operations.
10
DAieD this Vlfj% day of January, 1983.
NCW HOPE COLLIERIES PTY. LTD.
20
for p.J. Ireland,
30 Company Secretary
40
50
Exhibit "J2"
60
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In the Supreme

Court of
Queensland
No. 10
IN THE SUPRLEL COURT Affidavit of
. - Gary Neville
O QULLNSLARD Maguire
with Exhibits
No. 902 of 1983 20th June 1983
BETWEEN: (Contd.)
10
THE QUEENSLARND ELECTRICITY GENERATING BOARD
Plaintifr
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
This and the three preceding pages are the paperwriting marked
with the letter "J2" mentioned and referred to in the AffidaV of 20
GARY NEVILLE MAGUIRE sworn herein before me this 20th day of
June 1983.
1
A Justice of the Pcace
30
40
50
60
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.)

PUBLTEAT S i AET 1575

... JIOTICE B0 ATYOTEE ARNTNRATOR
L 07 CRISLAL | goitson a7
| 11.6LT.1800 l—

70:| QUEHSLAID ELECTRICLTY GEIEZRATING POARD,
| (T)- sal3anc & Williass,

S811¢iters,

Mational Australia Banl House,
fdelaide and Creek Streets,
BRISBLUE, Q. 4000

Ne: Coal Supply Coniract - €S/29/3

Southern Cross Collieries

TAKE NOTICE that SOUTHERN CROSS COLLIERIES, a

party to the above Coal Supply Contract to an

"Agreement to Arbitrate" within the meaning of that

term as used under the Arbitration Act 1973 (es

anended) (hereinafter referred to as "the Act") to
which Agreement you ‘are the other party and which
Agreement contains provision for arbitration in the

terms of clause 13 HEREBY REQUIRES TOU, pursuant to the

hct, to concur in the appointment of an. argitrafor
pursuant to the provisions of the Act and:advises you
that if you do not so concur within fourteen (14) clear
days after the service of this Notice upon you it is

the intention of SOUTHERN CROSS COLLIERIES to apply to

the Court for appointment of an arditrator.
T™he "gquestions, disputes or differences" to be
referred 4to arbitration are those set out in the

attached Notice.

SOUTHERN CROSS COLLIERIES suggestis the

appointment of C.E.X. Hampson Q.C. as such arbitrator

Exhibit "J3"
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EXHIBIT “)3”

2 :
Joressid but will ceonsider wuny other jporson or

persons you may nominate. SOUTHEPH CROS3 COLLIERILG

understends you agree that there are gquestiorns of law
which =2rise in the arbitration and +therefore the
proviso to clause 13.2(ii) requiring the appointrment of
a Barrister-zt-Law practising in Brisbzne to be the

arbitrator.

DATED the 15th day of February, 1983.

SOUTHERN CROSS COLLIERIES

by its Solicitors,

o he, L

SEYMOUR NULTY & CO.

The eddress for service of Southern Cross Collieries is

care of its Solicitors, HMessrs. Seymour Nulty & Co. of
. £ °

9th floor, Citicorp House, Cnr. Queen and@ George

Streets, Brisbane.

Exhibit "J3"
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.)

10

20

50



In the Supreme

10

20

50

60

Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)

FO: CUERSSLAND ULRCTRFICITY GENERATING ROM“D

Coal  Svpnly  hAarcement  €0/29/3  as  vericd

_lv_(:l',\r\:nn Quuennland Blectricity Ceneratsnn

Beard aad Southern Cross Cojlierien

TAEE NOTICE that certain questions, disputes
or differences having arisen between the Generating
Board and Southern Cross Collieries upon or in relatien
to or in connexion with the said agreement which
question dispute or 'difference cannot be resolved by
the Generating Board and Southern Cross Collieries

SOUTHERN CROSS COLLIERIES (pursuant to clause 13 of the

said agreement) HEREBY GIVES NOTICE and calls for the

point or points at issue nominated in the schedule
hereto to be referred to arbitration.

THE SCHEDULE

(a) whether the escalation provision§ of the said
agreement during all or part of that period of
“the said agreement until 31st December, 1982
properly reflected the effects of_' changes in
costs @n the cost of producing and supplying

coal under the said agreement during such

periods. and, if not, in whole or in part, the.

manner and extent to which such escalaticen
provisions have failed to properly reflect the
effects of changes in costs dn the cost of
producing and supplying coal under the said

agreement during such periods.

(b) Whether there should be any and if so what

alterations in the price variation provisions

Exhibit "J3"
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EXHIBIT “J3”

In the Supreme

Court of
Queensland
No. 10
Affidavit of
: 02 Gary Neville
Maguire
with Exhibits
. . 20th June 1983
of thec said agreement in respect of all or part of thet (Contd.)
pcriod of the agrecment until 3)st December, 1982, 10
DRTED the 23rd day of December, 1982,
20
SOUTHERN CROSS COLLIERIES
f% its 5011‘:i’tj£3' /(
SEYMOUR RULTY & dO.
The address for service of Southern Cross Collieries is
at 9th floor, Citicorp House, Cnr. Queen and George
Streets, Brisbane. 30
40
50
Exhibit "J3"
60
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.)

10

20

50

60

IN THE SUPRENE COURT

—0OF QUEENSLANRD
No. 802 of 1983

BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant

This and the three preceding pages are the paperwriting mar™ 1
with the letter ")3" mentioned and referred te in the Affidavit of

GARY NEVILLE MAGUIRE sworn herein before me this 20th day of

June 1983.

= > \F

A Justice of the Peace
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EXHIBIT “14”

In the Supreme

Court of
Queensland
No. 10
IRBITHAIO0N ACT G775 Affidavit of
_ - Gary Neville
LU RATICT $0 APPOTNT ARMITRAYON Maguire
OF Lloiieolen v i with Exhjbits
. v 4p.r o Scttion 17 20th
L1007 Gps Setien 11 Contd)y
i FirED
To: { OUBLIALAND-FLICTRICITY GINERATING POARD, 10
LG/ i s ans ~ardi L L ang,
Solicitors,
Hational Ancirelia Bank House,
hdclaide and Crecx Stircets,
PRISRAIE, 0. 4000
Re: Coal Supply Coniract — C3/238/3
Southern Crogss Collieries
TAKE NOTICE that SOUTHERN CROSS COLLIERIES, e 20
party to the above Coal Supply Contract to an
"Agreement to Arbditrate”™ within the reaning of that
term as wused under the Arbitration Act 1973 (es-
anended) (hereinafter referred to as "the Act") +to
vhiech Agreecment you are the other party and which
Agreement contains provision for arbitration 1in the 30
terms of clause 13 HEREBY REQUIRES YOU, pursuant to the
Act, to concur in the appointment of =an arbitrétor
pursuant to the provisions of the Act and advises you
that if you do n®t so concur within fourteen (14) clear
days after the service of this Notice upon you it is
the intention of SOUTHER{ CROSS COLLIERIES to apply to
. 40
the Court for appointment of an arditrator.
The "questions, disputes or differences™ to be
referred to arbitration are those set out in the
attached Yotice.
SOUTHERN  CROSS  COLLIERIES  suggests  the 50
appointment of C.E.X. Hampson Q.C. &s such ardbitrator
Exhihit oy
60
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
50
60

: 2
ag aforesaic¢ tut will concider any other person or

persons you may nominate. SOUTHERIT €038 COLLITRIES

un@erstands you agree that therc are questions of law

vhich arise in the arbitration and <therefore the
proviso to clause 13.2(ii) reguiring the appointment of
a Barrister-at-Law practising in Brisbzne to be the

arbitrator.

DATED the 15th day of February, 1983.

SOUTHERN CROSS COLLIERIES

by its Solicitors,

Ao bl Lo

SEYMOUR WULTY & CO.

The address for service of Southern Cross Collieries is

care of its Solicitors, Messrs. Seymour Nulty & Co. of -

9th floor, Citicorp House, Cnr. Queen and George

Streets, Brisbane.
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EXHIBIT “J4”

In the Supreme

Courtof
Queensland
CLETHEGT CL00E CLS o Aftidanit of
iy e S O
Ay T e e s smsss with Exhibits
20th June 1983
(Contd.)
TO: QUELNSLAND ELECTRICITY GERERATIRG DBOLRD 10
Coal Supnly Aqrecment CS/24/3 as  varied batwcen
Qucensland Plectricity Generating Bocrd and Souvthern
Cross Collieries
TAKE NOTICE that certain questions, disputes or 20
differences having arisen between the Generating Board and
Southern Cross Collieries upon or in reiation to or in connexion
with the said agreement which question dispute or difference
cannot be resolved by the Generating Board and Southern Cross
Collieries SQUTHERN CROSS COLLIERIES (pursuant to clause 13 of
the said agreement) HEREBY GIVES NOTICE and calls for the point 30
or points at issue nominated in the schedule hereto to be
referred to arbitration.
THE SCHEDULE
The terms of supply of ‘the additional quantities of coal after
31st December, 1982 and, in particular, but without limitation 40
the maznner and extent to which the price or prices for such
additional quantities of coal shall reflect all the changes in
costs to SOUTHERN CROSS COLLIERIES including econom;es resulting
from the amortisation of c‘apital items still in use,
technological advance-s, and items of expenditure not repeated,
including the restoration of any open-cut workings for which 50
speéial allowances have been made in the Bazse Price, as well as
changes in costs recsulting
60
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.) from changes in mining conditions, new mining

of opcrations.

DATED this

20

50

60

vith

EXHIBIT “J4”

.
[
.

plant and the scalce

of January, 1983.

SOUTHEZRN CROSS COLLIEKIES

Fér D.J. Ireland

Company Secretary

Exhibit "J4"
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
11! THE SUPREME COURT (Contd.)
OF QUELMSLARD 10
No. 902 of 1983
BETWLEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD. 20
Defendant
This and the three preceding pages are the paperwriting marked '
with the letter "]4" mentioned and referred to in the Affidavit of

GARY NEVILLE MAGUIRE sworn herein before me this 20th day of

June 1983.

e U %

A Justice of the Peace

50
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EXHIBIT “K”

In the Supreme

Court of

Queensland

No. 10

Affidavit of
Gary Neville

Maguire

with Exhibits

20th June 1983

10

20

50

60

(Contd.)

17th February, 1983 LGW  QEGB82666
1/CMD

Messrs. Seymour Nulty & Co.,
Solicitors,

Citicorp House,

Cnr. George & Queen Streets,
BRISBANE, 4000.

Dear Sirs,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD -
NEW HOPE COLLIERIES PTY. LTD.

re: ARBITRATION

We acknowledge receipt of your Notices pursuant to Section 17 of the
Arbitration Act and a copy of the letter which you have forwarded to the
Secretary of the Australasian Institute of Mining and Metallurgy. Before we
advise our client in relation thereto we ask for the third time what it is
that you are seeking to arbitrate. The correspondence and Notices imply
that you are seeking two arbitrations:

(1) In respect of the terms of the supply of coal after 31st December
1982; and

(ii) 1In respect of the financial terms of the Agreement during the five
years completed on 31st December 1982.

Is this correct?

Are you seeking to arbitrate other matters?

We remind you of your undertaking to answer our two previous queries in
this regard. If you can confirm the above we will be able to advise our
client as to its position. If not we will bring the appropriate

applications to the Court.

re: THE ORDER - IN-COUNCIL

We acknowledge receipt of your latest letter of 10th February 1983 together
with enclosures. We agree with the position as stated by the Crown
Solicitor.

12 Exhibit "K"
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EXHIBIT “K”

In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire

with Exhibits
20th June 1983
(Contd.)o

Our view is that the Order-in-Council is only a preliminary
administrative step to a further reorganisation of the industry with

a view to amalgamating the State Electricity Commission and The
Queensland Electricity Generating Board. The Queensland Electricity
Generating Board has not been abolished as an electricity authority. The
Order was to substitute the Commissioner for the members of the Board.

If the Electricity Act is re-written to amalgamate the various authorities

it should (as it did in 1976) include transitional provisions to cover the 20
sort of interim situation which you seem to be adverting to. As to your
reference to discussions between us and the Crown Law Office on the subject

we have no idea of what you are referring to.

As far as we are concerned we see no necessity to join the State
Electricity Commission.

Yours faithfully,
WILLIAMS & WILLIAMS

per:

Exhibit "K"
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

{Contd.)

10
IN THE SUPREME COURT
No. 902 of 1983

OF QUEENSLAND

BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff

20 AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant

This and the preceding page are the paper writing marked with the
letter "K" mentioned and referred to in the Affidavit of GARY NEVILLE

MAGUIRE sworn herein before me this 20th day of June 1983.

A Justice of the Peace

50
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EXHIBIT “K1”

In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire

with Exhibits
20th June 1983
(Contd.)
10

17th February, 1983 LGW: VC QEGB822067
1/CMD

Messrs. Seymour Nulty & Co.,

Solicitors,

Ninth Floor,

Citicorp House, 20
Cnr. George & Queen Streets,

BRISBANE, 4000.

Dear Sirs,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD
AND SOUTHERN CROSS COLLIERIES - ARBITRATION

Our client's position is that you have no right to arbitrate this claim

while the matter is still before the Court. It is our client's view that 30
the Contract has expired and that no arbitration will be entered into.

This matter will however be resolved when the Appeal is heard.

Yours faithfully,
WILLIAMS & WILLIAMS

per:

Exhibit "K1"
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
50
60

IN THE SUPRINE COURT
OF QULENSLAND
No. 802 of 1983
BETVEEN:
THE QUEENSLAND ELECTRICITY GENEKATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
This is the paperwriting marked with the letter "K1" mentioned and

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn h. in

before me this 20th day of June 1983.

A ]uslicc: of the Peace
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EXHIBIT “L”

In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.)

10

18th February 1983 LGW QEGBB822067

ATTENTION: MR. R. COLEMAN

The Secretary,
Australasian Institute of Mining and
Metallurgy, 20
C/-Queensland Institute of Technology,
George Street,
BRISBANE, 4000.

Dear Sir,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD - NEW HOPE
COLLIERIES PTY. LTD. - COAL SUPPLY AGREEMENT CS529/2

We have been supplied with a copy of Seymour Nulty & Co.'s letters to you
of 15th February 1983.

Our client has for some months been seeking clarification of what it is New
Hope Collieries Pty. Ltd. are attempting to arbitrate. The letters seem to
imply that they are seeking two arbitrations arising out of the Coal Supply
Agreement.

Our client's attitude is that it will not agree to arbitrate until it has
proper definition of the matters which are sought to be arbitrated and until
it can be satisfied on legal advice that it is obliged to arbitrate.

As you will appreciate before our client is obliged to consider the
appointment of an arbitrator certain procedural steps in relation to
disputes and the like have to be complied with.

We are writing to enquire whether it is your Association's intention to deal
with the question of an arbitration and if so when. We should also say that
our client has been served with Notices under the Arbitration Act which
provide that if no arbitration is agreed within fourteen days then New Hope
Collieries Pty. Ltd. can apply to the Court for an order.

50
../2
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20

In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.)

Our client will not agree to any appointment at this time.

Yours faithfully,
WILLIAMS & WILLIAMS

per:

50

60
359.
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
— . o (Contd.)
1M THE SUPKREME COURT
10
OF QUEENSLAND

No. 902 of 1983
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff

AND:
NEW HOPE COLLIERIES PTY. LTD. 20

Defendant

This and the preceding page are the paperwriting marked witt he
letter "L" mentioned and referred to in the Affidavit of GARY

NEVILLE MAGUIRE sworn herein before me this 20th day of June

= > »

A ]Justice of the Peace

1983.
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EXHIBIT “L1”

In the Supreme
Court of
Queensiand

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

{Contd.)

18th February 1983 LGW QEGB822067

ATTENTION: MR. R. COLEMAN

The Secretary,

Australasian Institute of Mining and
Metallurgy,

C/-Queensland Institute of Technology,

George Street,

BRISBANE, 4000.

Dear Sir,

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD
SOUTHERN CROSS COLLIERIES - COAL SUPPLY AGREEMENT CS29/3

Our client sees no obligation to arbitrate this matter and that specific
issue is presently being considered by the Supreme Court of Queensland. A
decision was made on the point by Mr. Justice Dunn in December last year
which is presently on appeal to the Full Court of Queensland.

Additionally any arbitration as sought by Southern Cross necessarily deals
with matters which are subject to decision by the Full Court and our client
will not agree to nor observe the appointment of an arbitrator while the
matter is before the Court.

We draw these matters to your attention in the event that your Association
were disposed to make some appointment at the request of the Solicitors for
Southern Cross.

We do not believe they have properly stated the position to you in the

correspondence which has been forwarded to you to date.

Yours faithfully,
WILLIAMS & WILLIAMS

per:

Exhibit "L1"
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983

(Contd.)
INOTHE SUuPlenE COURT 10
OF QUEERSLARD
Ne. 907 of 1983
BETWEEN:
;I‘P‘IE QUEFERSLAXD ELECTRICITY GENERATING BOALD
Plaintiff
AND: 20
NEW HOPE COLL1ERIES PTY. LTD.
| Defendant

This is the paperwriting marked with the letter "L1" mentioned an:

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn 11 i

before me this 20th day of June 1983.°

A Justice of the Peace
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

. 20th June 1983

(Contd.)
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SEvoui, NuLTY & Co.

SOLILITORS
< ..
[4]] ).\ Y BT o ISASTIRT N TR RLARRUTITIE 231 %Y)
THOMAS AN UTTY, LL CITV O Lo, PLSTAL £0)7sh 1o
JOVIN DoAY : [4NIREINNN u;!tu. STI TS
WINLT  MDONATD . Sl \,1 PRI pX
POGF GUSENSLARD ’l
‘ 'l ’l . U C{ 1583 QUK LLE, ]/CHD
; . YOUR KFF.
, FILED | vour
25th February, 1933 ! FRISUEARE !
DELIVERY
Messrs. Williams & Willianms, .
Solicitors, 1 ]
1g8th floor, National Bank House, B L L a0
Adelaide and Creek Strects, - I e -
DRISBANE, Q. A000 be-l e a
[ S, - PRI s
Dear Sirs,
ke : New Hope Collicries tv., Lta. and the OQuecnsland

Electricity Generating Board

Re: Arbitration

We refer to your letter to us of the 17th February herein,.
Concerning the matter of arbitration we would refer you to the
Notices dated the 23rd December, 1982 and the 7th January, 1983
respectively and our letter to you of the 4th February, 1983, We
feel that these Notices and the letter set out fully the matters
our client desires to arbitrate and clearly these are matters
wvhich the arbitration provisions of the subject agreement
contemplate should be referred to arbitration,

Our letter of the 4th February was written in reply to your
request for details of the matters to be submitted to
arbitration, Your letter suggests that our letters and Notice
imply we are seeking two (2) arbitrations:—

1) In respect of the’ terms of the supply of coal after 31st
December, 1982; and

2) In respect of the financial terms of the RAgreement
during the five years completed on 31st December, 1982,

We would not entitle the matters to go to arbitration under
either of the foregoing headings but would say the matters to be
arbitrated are those set out in the Notices above referred to in

our letter of the 4th February. You may entitle them as you
wish,

We will submit to you, within the next few days, a draft Deed of -

Reference to Arbitration, You might care to seek to amend the
same and that could well resolve the queries which you scem to
have. Any undertakings we gave we consider we have satisfied.

Youfs faitqf:\ly,
SEYMOUR NULTY & CO.

Exhibit "N"

CoR [y -
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
C .
(Contd )0
IN THE SuprRENE COURY
OF QUELNSLARD
No. 902 of 1943
BY WELN:
THE QUEENSLAND ELECTKICITY GENERATING BOARD
20
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
This is the paperwriting marked with the letter "M ' mentioned
and referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn
' 30

herein before me this 20th day of June 1983.

e

A Justice of the Peace
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

10
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SOLICITORS
c:uu $ L SLYMDUR NESW I ONR ITLEPNONT 311 3033
THOMAY 2, NULTY, LLB. (mcery nogy FOLTAL ADDKLSS D% 333 6,1,
KIVIN ©* STANDISH CNK QUFEN A GLORGY STHI LIS BIJShANL,
'KNDYJ MLONALD LBRISBANF - \ . QLU o)
. e ‘-)\A\\{‘ \ vX om
AU TS +20
Lot Q.\)G AN
Lot %3 ounrss.  1/CMD
b (_\‘(;" .‘\9
\ '\‘\ . YOUR RET.
3 £0
" e GRARE
25th February, 1983 \ g
l.’/
DELIVERY

Messrs, Williams & Williams,
Solicitors,

18th floor,

National Bank House,
Adelaide and Creek Streets,
BRISBANE, ~_ 0. 4000

.
. csrem i ey — L }
Lol RS T NP W SN S i

Dear Sirs,

Re: Southern Cross Collieries and the Queensland Electricity
Generating Board
Re: Arbitration

We refer to your letter of the 18th February last concerning the
above matters.

It is our client's contention:-

(a) That the matters to be arbitrated and as set out in our
client's Notice to your client of the 23rd December,
last have nothing to do with and are completely
independent of the matters involved in the appeal from
the decision of Dunn J. AND

(b) Such matters should proceed to arbitration forthwith,

As to the matters to be arbitrated and detailed in our Notice to
you of 7th January, 1983 it is possible that a successful appeal
from the decision of Dunn J. might affect the matters to be
arbitrated. At the same time our client is entitled to the
benefit of the judgment of Dunn J. while it stands and it is our
contention that your client cannot delay arbitration pending the
cutcome of an appeal which might be some months away.

Our seeking to refer the matter to arbitration does not involve
your client conceding any matter subject to appeal.

We suggest that’ the most appropriate course would be for the
arbitration to proceed in the preliminary stages at least. When
a hearing is imminent (dependent upon the then state of your
appeal) our respective clients can consider their positions
then., Kindly advise us of your attitude towards this suggestion.

Yours frithfully,
SEYMOUR NULTY ¥ CO.

Exhibit "M1"
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
.Maguire
with Exhibits
20th June 1983
(Contd.)
10
IN THE SUPREME COURT
OF QUEENSLAND
No. 902 of 1933
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
20
AND:
NEW HOPE COLLI1ERIES PTY. LTD.
Defendant
This is the paperwriting marked with the letter "M1 " mention®
and referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn
herein before me this 20th day of June 1983.
30
q
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A lustice of the Peace
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.)
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SEYMOUR, NuULTY & CO.

21 SOLICITORS
P
CIAKLES L. STYMNUR NINTH H OOR TLLLPIIONTD 111 383
THOMAS A KULTY. L1 B CAICORr wausr. PUSTAL ADDILSS.  BOX 333, C P.O.
KLVIS P STANUDLH CNR QUITN & GIOHOL STHEETS ’ ¢ .~y BISHANE,
WLINDY J MLONALD musgante Tl COURT QLD «00)

i OF GUEENSLAND | ™ e

{

i 11.0CT.1923

oUR KEr, 1/CMD

FILED
BRISBANE voun'u.r.

25th February, 1983

PERSONAL
Mr. R. Webster,
17th floor,
‘M.I.M. Building,
Ann Street,
BRISBANE, Q. 4000
Dear Sir,
Re: our clients: New HBope Collieries Pty. Ltd. and Southern

Cross Collieries

We write to you as President of the Australasian Institute of
Mining and Metallurgy.

We would confirm that through an inadvertance on our part: two (2}
of the Notices attached to our letters of the .15th February
addressed to the secretary of your Institute were incorrect in
that they contained in their 1last 1line, the date the 23rd
December, 1982 whereas such date should have read the 7th
January, 1983,

We cannot see that any party is prejudiced or affected by this
error. We confirm we have now corrected same by replacing these
Notices with two (2) Notices showing the correct date (copies
attached).

We will send a copy of this letter to the Solicitors for the
Q0.E.G.B., Messrs. Williams & Williams, We would appreciate an
advice, as soon as possible, as to your Commjttee's decision on
matters raised in our earlier letters,

Yours faithfully,
SEYMOUR NULTY & CO, Enc. [2]

c.c. Williams & Williams

Exhibit "N"
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EXHIBIT “N’

In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
*To: NEW ROPE COLLIERIES PTY. LTD. 20th June 1983
C/- Seyroour Julty & Co., (Contd.?
Solicitors, 0
Cnr. Queen and George Streets,
BRISBANE, - -~ Q. - -4000
And to: QUEENSLAND ELBECTRICITY GENERATING -BOARD,
T/- Williams & Williams,
Selictors,
18th floor,
National Australia Bank,
Adelaide Street,
BRISBANE, - Q. 4000
20
TAKE NOTICE that pursuant to = resolution pasSed on
the day of s 1983 the Committee of the
Southern Branch of the Australian Institute of Mining and
Metallurgy having been requested so to do by New Hope Collieries
Pty. Ltd. APPOINTS Mr. C.E.K. Hempson Q.C. arbitrator in respect
of the questions disputes or differences the Bsubject of the 30
attached notice by New Hope Collieries Pty. Ltd. dated 7Tth
January, 1983.
The - Committee-:-for - the -~ Southern
Queensland - -~ -Branch ----"-of- - “the
Australasian--Institute --of - Mining
40
and Metallurgy
per:
Chairman
50
Exhibit "N"
60
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire .
with Exhibits ‘To: SOUTHERN CROSS COLLIERIES
20th June 1983 C/- Seymour Nulty & Co.,
(Contd.) ’ Solicitors,
Cnr. Queen and George Streets,
10 BRISBANE, Q. 4000
And to: QUEENSLAND ELECTRICITY GENERATING BOARD,
C/- Williams & Williams,
Solictors,
18th floor,
National Australia Bank,
Adelaide Street,
BRISBANE, -----— Qi ----- -4000
20 TA¥XE--NOTICE that pursuant to a resolution passéd on
the day of , 1983 the Committee of the
Southern Branch of the Australian Institute of Mining and
Metellurgy having been requested so to do by Southern Cross
Collieries APPOINTS Mr. C.E.K. Hampson Q.C. arbitrator in respect
of the questions disputes or differences the subject of the
attached notice by Southern Cross Collieries dated 7th January,
30
1983.
The - Committee - for -the -Southern
Queensland --- - Branch - - of the
Australasian“Institute'“of"Minigg
and Metallurgy
40
per:
Chairman
50
Exhibit “N"
60
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IN THE SUPREME COURT
OF QUEENSLAND
No. 902 of 1983
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
This and the preceding two pages are the paperwriting marked
with the letter "N" mentioned and referred to in the Affidavit or

GARY NEVILLE MAGUIRE sworn herein before me this 20th day of

June 1983.

Ny

A Justice of the Peace

370.
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Affidavit of
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Maguire

with Exhibits
20th June 1983
(Contd.)
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EXHIBIT “O”

In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)

28th February, 1983 LGW:GRC:QEGD822
1/CMD

Messrs Seymour Nulty & Co., DELIVER
Solicitors,

Citicorp House,

Cnr.Queen & George Streets,

BRISBANE. 4000

Dear Sirs,

re: The Queensland Electricity Generating Board - New Hope
Collieries Pty. Ltd.

re: Arbitration

We have your letter of the 25th February, 1983 in relation
to this matter.

We remind you that you are obliged in terms of Clause 13

of the Agreement between our respect clients', to specify the
nature of any question, dispute or difference which you are seeking
to arbitrate. We still find the two matters outlined in your
letter of the 25th February, to be imprecise, however, doing the
best we can to interpret what it is that you are seeking to
arbitrate, we take it that your reference to '"the terms of the
supply of coal after the 31st December, 1982", simply refers to
the price of coal supplied after that time. We take it that
there is no dispute in relation to quantities or any other matter
other than price.

In respect to the second point, namely, the financial terms

of the agreement during the five (5) years completed on the 31st
December, 1982, we again have no idea over what period you are
seeking to arbitrate, or what it is that you contend "the
financial terms of the agreement", are. In any event, it probably
matters little, because our client does not propose to enter into
any arbitration on that issue, and is taking the necessary steps
to protect its rights in that regard.

In respect of the first issue, and on the basis that the only
matter your client is seeking to arbitrate is the question of
price, we advise that our client would be prepared to agree to

Exhibit "O"
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EXHIBIT “0”

In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
Messrs Seymour Nulty & Co. 28th February, 1983 20th June 1983
(Contd.)
10
an arbitration or determination of the price, subject to
compliance by your client with its obligations under the contract.
In this regard, we are instructed that your client has not
provided to our client, sufficient or adequate information, to
enable our client to conduct a review of the price formula, nor
to consider properly any demand made by your client for an
increase in price. The reviews conducted by our client to date,
certainly do not justify an increase, but a decrease.
However, in an endeavour to obtain some resolution to the various 20
demands that have been made upon our client, our client advises
that it will agree to an arbitration on the issues, subject to
compliance by your client with the terms of the contract. It is
our client's view, that as the only issue to be determined, is
that of price, then the proper arbitrator is clearly the Queensland
Coal Board, or its properly qualified nominee.
We would appreciate your confirmation of the enclosed, and your
advices to the acceptance by your client as the Coal Board for
the purposes of the arbitration. 30
Your early response would be appreciated.
Yours faithfully,
WILLIAMS & WILLIAMS
Per:
40
50
Exhibit "O"
60
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
50
60

IN THE SUPREME COURT
OF QUEENSLAND
No. 902 of 1983
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
This and the preceding page are the paperwriting marked with the
(

letter "O" mentioned and referred to in the Affidavit of GARY ‘.

NEVILLE MAGUIRE sworn herein before me this 20th day of June

1983. .

<\ _ 50

A Justice of the Peace

373.



EXHIBIT “01”

In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
28th February, 1983 LGW:GRC:QEGD82206
1/CMD
Messrs Seymour Nulty & Co., DELIVER
Solicitors, 20
Citicorp House,
Cnr.Queen & George Streets,
BRISBANE. 4000
Dear Sirs,
re: The Queensland Electricity Generating Board -
Southern Cross Collieries
re: Arbitration
30

We reiterate on behalf of our client the attitude previously
expressed, namely, that our client will entertain no question of
arbitration until the issues before the Court are disposed of.

Your proposals to advance the matter to a preliminary stage of
arbitration, are in our view, simply an unnecessary expense.

As previously advised, we shall be applying for a stay of proceedings
in this matter.

Yours faithfully,
WILLIAMS & WILLIAMS

Per:

Exhibit "Ol1"
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In the Supreme

Court of
Queensiand
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
50
60

IN THE SUPREME COURT
OF QUEENSLAND
No. 902 of 1983
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
This is the paperwriting marked with the letter "Ol1" mentioned anc

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn I :in

before me this 20th day of June 1983.

Y N (

A Justice of the Peace
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EXHIBIT “P”

In the Supreme

Court of
Queensland
No. 10
. . . .. Affidavit of
The Australasian Institute of Mining and Metallurey car;: Neville
Head Office: Clunies Russ House, 193 Hayal Pamde, Parkville, Vietaria Auciralia, 3c2 Magu.ire
. . with Exhibits
5 T SR TOURT ) SOUTHERN OUEENSLAND BRANCH \;9‘ 2°t](1é'°u:ted1983
lecorporaied by Royal ﬁ.-vurQT!lGUEEI“(‘SL:"-I‘“D 1&

JLLFPHONE: M) nut 0 lml1|] ' U CT_ 1983

Cadics & Velegrnms:
TAUSIMAMET™, Mcidouroe

Telez: Awnro AA)!XISI FIL.ED
{  PBRISBANE | @
4/LAD ut . . m
(T e
February 29, 1983 i-"L"_"J'GL'EZJ—C"”'_ Ji

Williams & Williams
Solicitors
20

G.P.O. Box 381
Brisbane QLD 4001

Dear Sir,
Re your letters QEGB 822067 dated February 18, 1983

At a cormittee meeting of the Southern Queensland Branch of the
Australasian Institute of Mining and Metallurgy held in Brisbane on
February 28, 1983 your letters, together with those from Seymour Nulty &
Corpany were tabled.

It was concluded, after referring to the Bye-Laws of the Instituie, and
specifically Bye-Law No. 67 which states

*No cormittee shall publish or communicate to any party or parties
who are not members of the Institute any matter which may purport to
represent the policy of the Institute, or any Branch or Division,
without the expressed sanction of the Council,®

that the cormmittee is unable to act regarding the appointment of the
Arbitrator. The documents have been forwarded to the Chief Executive
Officer of the Institute, Mr. W.,E. Vance for consideration by Council.

Yours sincerely, 40

LTS

C.R. Webster
Chairman, Southern Queensland Branch
Aus.I.M.M.

50

Exhibit "P*

376.



In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983 1y 3¢ o ppeme coumT
(Contd.)
OF DQUEENSLAND
10 No, 802 of 1983
BETUEEN:
THE DUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
20 Defendant
This is the paperuriting marked with the letter "P" mentioned and referred to
in the Affidavit of GARY NEVILLE MAGUIRE sworn herein before me this 20th day
of June 1883,
R (
A Justice of the Peace
40
50

60 377.



EXHIBIT “Q”

ScYyMOUR, NULTY & CO.

SOLICITORS
CHANLLS L STYMOUR NINTH FLOOR TELEPHONE 221 5033
THOMAS A NULTY, CIMICORY HOUSE POSTAL ADDRESS  BOX 315.G2O.
AEVIN P, nmm!‘(‘ CNR QUEEN & G[ORQE STREETS BHISBANE,
WENDY ). McDONALD Brismank [ 33 cQoL:a -
CE el COURT 1/cMD
tOOF QUEENSLAND OuR nEr.
!‘ 110(:‘[1983 YOUR REr.
| FILED
4th March' 198? BR‘SBANE
DELIVERY
Messrs. Williams & Williams, rﬁlﬁzﬁ?.__J
Solicitors, L' -

18th floor, ¢l
National Australia Bank House,
255 Adelaide Street,

BRISBANE,

Q. 4000 o~

b T T P
e ————

Dear Sirs,

Re:

New Hope Collieries Pty. Ltd.

We refer to your letter dated 28th February, 1983 relating to
this matter., Our instructions are:-

1.

We are

It is not correct to say that “"the terms of supply of
coal after 31st December, 1982" refer only to "the price
of coal supplied after that time®.

The terms of clauses 2,5, 8.7 and 9.1 of the Coal Supply
Agreement CS/29/2 make it apparent that the terms of the
supply of the quantities of coal include not merely
price, but also provision for variation in price. It
may be that other matters are involved, but since
nothing has been agreed between the parties, it is
impossible to deal with the matter more precisely,

Our clients do not agree that the Queensland Coal Board,
or its nominee, is an appropriate arbitrator indeed the
adoption of such a course seems quite inappropriate.

In relation to what your letter described as “"the
financial terms of the agreement during the five (5)
years completed on the 31lst December, 1982" there is
little point in discussing the matter further in view of
the fact that your client does not propose to enter into
any arbitration on the issues.

serving herewith a Summons -and Affidavit in support

returnable before Dunn J. at 10.00 a.m. on 1l4th March next.

Yours faithfully,

SEYMOUR NULY?\s Co. Enc. [2)

SAN

Exhibit "Q"
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In the Supreme

Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983

(Contd.)
10

20

50



In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.) ‘
IN THE SUPREME COURT
10
OF QUEFENSLAND
No. 902 of 1983
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
20 NEW HOPE COLLIERIES PTY. LTD.
Defendant
This is the paperwriting marked with the letter "Q" mentioned and
referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn herein
before me this 20th day of June 1983.
30 .
A Justice of the Peace
40
50

60
379.



EXHIBIT “R”

In the Supreme

Court of
Queensland
No. 10
Affidavit of
.Seymounr, NuLty « Co. Ga’y! : Nuei:eme
) Ce S U‘;"rf."‘. SULICITORS with Exhibits
Ij'.'.,.,u.;L,[y,.d“,n' (;'\;l.‘u.:-EL"":" NINTH ILODOR TLLIPHONE: 21300 20th June 1983
. N . . CMNICORY NOLUSL $Y
:'Alf,n?:‘!:::vzll’u] f'T 1983 CNR QULIN & GEORGL STULLTS PFOSTAL ADDRESS :;’\"’i‘:‘)\’\fro (Contd.)
WILDY ] McDONALD. b LIUSBANE QLD emd) 10
DX 114
F‘(‘;‘;”, TELEX: AA42442
FRISEANL
[} e
- - OUR REF. l/CMD
YOUR RIF.
10th March, 1983
1 0 I L
Messrs. Williams & Williams, h‘;: P i _J 20
Solicitors, oo o=t
18th floor, - L .
National Australia Bank,
hAdelaide Street,
BRISBANE, Q. 4000
Dear Sirs,
Re: Arbitration - Q.E.G.B., Southern Cross and New Hope
We sent you copies of our letters . of 15th February to the
Australasian Institute of Mining and Metallurgy. We understand 30
you wrote to them as well but did not extend to us: the same
courtesy.

Would you kindly let us have copies of your letters- to the
Institute.

Yours faithfully,
SEYMOUR/NULTY &_CO.

Collg )

50

Exhibit “"R"

380.



In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
50
60

IN THE SUPREME COURT
OF QUELNSLAND
No. 902 of 1983
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant’
This is the paperwriting marked with the letter "R" mentioned and

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn héieir

before me this 20th day of June 1983.

=\ _p

A ]Justice of the Peace
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EXHIBIT S~

11th March, 1983

Messrs Seymour Nulty & Co.,
Solicitors,

Citicorp House,

Cnr.Queen & George Streets,
BRISBANE. 4000

Dear Sirs,

In the Supreme
Court of
Queensland

No. 10

Affidavit of
Gary Neville

Maguire

with Exhibits
20th June 1983
(Contd.)
10

LGW:VC QEGB822067
1/CMD

re: THE QUEENSLAND ELECTRICITY GENERATING BOARD

YOUR CLIENT: NEW HOPE COLLIERIES PTY. LTD.

We have your letter of 10th March 1983.

- ARBITRATION

We would have thought this

is a dead issue by now and do not propose to waste costs by a ceaseless

exchange of paper.

Your request is denied

Yours faithfully,
WILLIAMS & WILLIAMS

Per:

382.

Exhibit "S"
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)
IN THE SUPREME COURT

10
OF QUEENSLAND
No. 902 of 1983

BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff

AND:

NEW HOPE COLLI1ERIES PTY. LTD.

20
Defendant

This is the paperwriting marked with the letter "S" mentioned ggd

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn herein

before me this 20th day of June 1983.

I N

A Justice of the Peace

50

60
383.



EXHIBIT “$1”

In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd4g

11th March, 1983 LGW:VC QEGB822067
1/CMD

Messrs Seymour Nulty & Co.,
Solicitors,

Citicorp House,

Cnr. Queen & George Streets,
BRISBANE. 4000

20

Dear Sirs,

re: SOUTHERN CROSS COLLIERIES - ARBITRATION

We have your letter of 10th March 1983. We would have thought this

is a dead issue by now and do not propose to waste costs by a ceaseless
exchange of paper. 30
Your request is denied

Yours faithfully,
WILLIAMS & WILLIAMS

Per:

50

Exhibit "S1"
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In the Supreme
Court of
Queensland

No. 10
Affidavit of
Gary Neville

Maguire
with Exhibits

20th June 1983
(Contd.)

IN THE SUPREME COURT
OF QUEENSLAND
No. 902 of 1983
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
This is the paperwriting marked with the letter "S1" mentioned and

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn hmsscin

before me this 20th day of June 1983.

PN N

A Justice of the Peace

385.



EXHIBIT “T”

In the Supreme
Court of
Queensland

No. 10
Affidavit of
. Gary Neville
The Ausiralasian Institule of Mining and Mctailurg Maguire
Lane U0URT ) ) with Exhibits
QUEE”:L””S OSce: Clupics 1loss House, 191 Royal l'arade, Parkyville, Victoria 3052, Austsalia 20th June 1983

(Contd,)

Jace.porated by oyl S35, 1883

}
TLL[PMC‘)NE.: 313168 FILED Postul Address: P.O. Box 310, Corlion South
cavie & TetoyrsmS 21 SBANE Vicioria 3053, Australia
“AUSIMAMET ~»

Telex: Ausim AA33552

2.25/WEV: MW 31 March 1983
Your Ref:-1/AW/CMD

20

Seymour, Nulty & Co.,
Solicitors,

G.P.0. Box 535,

BRISBANE QLD 4001.

Dear Sirs,

Re: Contract CS/29/3 dated 12 July 1978 between
Southern Cross Collieries and the Queensland
Electricity Generating Board

We have received your letter dated 15 February 1983. The Committee
of the Southern Queensland Branch does not consider it is competent
to appoint an Arbitrator under the terms of the agreement as set

out in your letter.

We have forwarded a copy of this letter to Messrs. Williams
& Williams for their information.

Yours faithfully,

AR e By
Chairman .
Southern Queensland Branch

The Australasian Institute of
Mining and Metallurpy.

50

c.c.to: Messrs. Williams & Williams

‘Exhibit "T"
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In the Supreme

Court of
Queensland
No. 10
Affidavit of
Gary Neville
Maguire
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
50
60

IN THE SUPREME COURT
OF QUEENSLAND
No. 902 of 1983
BETWEEN:
THE QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
This is the paperwriting marked with the letter "T" mentioned and

referred to in the Affidavit of GARY NEVILLE MAGUIRE sworn lf-ir

before me this 20th day of June 1983.

A Justice of the Peace
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AFFIDAVIT BY
CHARLES LINLEY
§E\'P}’.

SEYMOUR NULTY &

0., Solicitors,
ith floor,
'iticorp House,
'nr. Queen and
ieorge Streets,
‘RISBANE,

'el: 221 5033
LS:Ci

S8 20jun83(i]
Af£CLSQ902)

No. 11

Affidavit of Charles Linley Seymour — 20th June 1983

IN THE SUPREME COURT

. Tl COUs 4'-~’
'x nar GUEH-"SL/!;T'[])

OF QUEENSLAND j 1]DCT 1983 No] 902 of 1983
/ FiLep

BRISSANE
OUEENSLAND TLECTRIGITY GENERATING BOARD

BETWEEN:

Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
I, CHARLES LINLEY SEYMOUR of 311 cavendish
Road, Coorparoo, Brisbane in the State of Queensland,
Solicitor, being duly sworn, make oath and say as
follows:~
1, I am a Solicitor of the Supreme Court of

Queensland and a member of the firm of Seymour Nulty &
Co,, Solicitors,

2. I have the carriage of this action on behalf
of the abovenamed Defendant., I am duly authorised to
make this affidavit.

3. In the month of January, 1983 I contacted
C.E.K. Hampson Q.,C, and enguired as to his availability

to act as arbitrator in the matters in dispute between

the Queensland Electricity Generating Board on the one

hand and New Hope Collieries Pty. Ltd. and Southern
Cross Collieries on the other,
4. I did not discuss the matters of *substance
with Mr. Hampson.
FIRST SHEET
e
Deponent AK stice of thé/peace

v
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In the Supreme
Court of
Queensland

No. 11
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
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In the Supreme

Court of
Queensland
No. 11
Affidavit of
Charles Linley
Seymour
20th June 1983
(Contd.)
10
20
30
40
50
60

s 20
5. Mr. Hampson advised me that he would be
available early in the year 1983 to act as such
arbitrator, and he consentcd to act in such capacity.
6, As an initial step in the proposed arbitration
I arranged with Mr, Hampson for the respective parties
to call upon him at some time early in the month of
February on a Friday (to be arranged) to arrange a
calendar and/or programme for the said arbitration.
7. Subsequently, early in the month of February,
1983 1 again confirmed with Mr. Hampson that he was
prepared to act as such arbitrator as aforesaid.

ALL the facts and circumstances above referred
to are within my own knowledge save such as are deposed
to from information only and my means of knowledge and
sources of information appear on the face of this my

affidavit.

SWORN by the abovenamed )

o
Deponent at Brisbane this )
iy [ S

20th day of June, 1983 )

before me: )

MO

A Jusltice of the Peate

W%

389.



No. 12 In the Supreme
Court of
Affidavit of Charles Linley Seymour with Exhibits — 20th June 1983 Queensland
No. 12
Affidavit of
Charles Linley
\_THE SUPREME COURT .... . . T Seymour
18 . R 4””’},' with Exhibits
i OF QUELHSLAKD L 20th June 1983
OF QUEENSLAND | 11.QCT.19EKo. 902 of 1983
10
BETWEEN:; FILED
BRISBANE ,
QUEENSLAWD ELECTRITTTIY GEHNLRATING BOARD
Plaintiff
NEW HOPE COLLIERIES PTY, LTD.
Defendant
I, CBARLES LINLEY SEYMOUR of 311 Cavendish 20
Coorparoo, Brisbane in the State of Queensland,
Solicitor, being duly sworn, make oath and say as
AFFIDAVIT BY follows:-
E INLEY
gg@ﬁéuﬁ L 1. I am a Solicitor of the Supreme Court of
Queensland and a member of the firm of Seymour Nulty &
Co., Solicitors.
30
2, I have the carriage of these actions on behalf
of the abovenamed Defendant. I am duly authorised to
SEYMOUR NULTY & . R .
CO., Solicitors, mMake this affidavit.
Sth floor,
Citicorp House, 3. Now produced and shown to me and marked
Cnr. Queen and . . .
George Streets, respectively with the letters and figures "A", "A1" and
BRL ANE.
- T "A2" are true copies of:
Tel: 221 5033 \
"A' Copy of letter I caused to be written to the 40
CLS:CMD
Ccs8 Secretary, the Committee of the Queensland
[Af£CLSQEGB]
Branch Australian Institute of Mining and
Metallurgy;
"Al" Copy draft notice addressed to both the
FIRST SHEET
: : _Se 50
Deponent A Justice of the Peace
60
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In the Supreme

Court of
Queensland
No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
50
60

: 2
abovenamed Plaintiff and the abovenamed
Defendant to be given by the Committee;
VA Copy of Notice referring certain questions,

disputes or differences to arbitration.

4, Now produced and shown to me and marked
respectively with the letters and figures "B", "B1" and
"B2":

"B" Copy of letter I caused to be written to the

Secretary, the Committee of the Queensland
Branch Australian Institute of Mining and
Metallurgy;

“B1" Copy draft notice addressed to both the
abovenamed Plaintiff and the abovenamed
Defendant to be given by the Committee;

"B2" Copy bf Notice referring certain questions,
disputes or differences to arbitration.

5. Now produced and shown to me and marked with

the letter "C" is a true copy of a letter which I

caused to be written and which 1 delivered to R.

Webster, Chairman of the Australian Institute of Mining

and Metallurgy dated the 25th February, 1983.

6. On or about the 25th February, 1983 1

discussed the subject matter with the said R.

Webster. He advised me and/or said to me words to the

following effect:

(a) That his Committee was meeting on the 28th
February, 1983;

- "= = - = = . - - - - > - - - - - -

SECOND SHEET SHbET

Deponent A Justice of the Peace
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3

(b) That at that Committee meeting the matters
raised would be considered;

(c) That he had been contacted by Messrs. Williams
& Williams, Solicitors for the Plaintiff;

(d) That in view of that contact that he was of
the viéw that the Cémmittee would not appoint
an arbitrator.

7. Now produced and shown to me and marked with

the letter "D" is a true copy of a letter 1 received

from the Australian Insitute of Mining and Metallurgy

dated the 29th February, 1983.

8. Now produced and shown to me and marked with

the letter "E" is a true copy of a letter 1 received

from the Australian Insitute of Mining and Metallurgy

dated the 31st March, 1983.

ALL the facts and circumstances above'referred
to are within my own knowledge save such as are deposed
to from information only and my means of knowledge and
sources of information appear on the face of this my
affidavit.

SWORN by the abovenamed
Deponent at Brisbane this

SQQCTz day of June, 1983

before me:

A Justic; of the Peace

392.
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Queensland

No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)

10

20

50



EXHIBIT “A”

In the Supreme
Court of
Queensland

No. 12
Affidavit of
Charles Linley
Seymour SEYMOUR, NULTY & CoO.
with Exhibits
20th June 1983 i s NINTH 1L OOKR TFLIEPHIONL 21 M)y
(Contd-) E:,L:z"::‘ CHLKE HOLYL POMTAL ADDNESY  BOX 33 PO

N . CCNR QUITNA LEORGE 3IRLETS PRINBANG.,
10 ANINSH ! Vot V'"\“"'liL"n{ QI ewol
. o L PHRRANE

()F QUEENSL,’\HD ‘ ox a0i2e
11.0CT7.1883 + /AW JCHD

OUR REF.
FILLD
ERISBANE

SOLICII QRS

YOUR REF.

th Februery, 1983

ATTENTION MR. R. COLEMAN

20

e Secretary,

mnittee of the Southern Queensland Branch,
stralesian Institute of Mining and Metallurgy,
- Queensland Institute of Technology,

orge Street,

1SBAKE, Q. 4000

ar Sir,

5 Contract €S/29/2 dated 12th July, 1978 between New Hope
Collieries Pty. Iid. and the Queensiand Elec{ricigy

30 Genereting Board

are the solicitors for New Hope Collieries Pty. Ltd. a party
the above agreement. A "dispute, question or difference"
thin the meaning of this agreement has arisen between .our
lent and the other party to the agreement, the Queensland
ectricity Generating Board, which cannot be resolved. The copy
the notice requiring the metter to be referred to arbitration
attached for your information.

r client wishes to refer the matter to arbitration pursuant to
e provisions of clause 13.2 of the agreement which provides:

40 rbitration shall be effected:

) By an Arbitrator agreéd upon between the parties, or
failing agreement upon such an Arbitrator;

i) By an arbitrator appointed by the Committee of the
Southern Queensland Branch for the time being of the
Avetrelesian Institute of Mining and Metallurgy,
provided always that in any case wherein the question,
dispute or difference 1involves a matter of 1law, the
person to be appointed by the sald Committee sghall be a
barrister at law practising in Brisbane"™:

50 ¢ parties have failed to agree on the appointment of an
bitrator to effect the arbitration.
.0000/2
Exhibit "A"

60
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EXHIBIT “A”

The matters in dispute involve substantial sume of money eand
queetions of law. Accordingly, pursuant to clause 13.2 we
request that you appoint Mr. C.E.K. Hampson Q.C. arbitretor in
accordance with the enclosed suggested notice of eppointment.
Mr. Hampson {8 @& former president of the Queensland Bar
Association and has extensive experience as a8 commercial
lawyer. He has indicated hio willingness to act. There are in
fact four separate references to arbitretion: two for New Hope
Collieries Pty. Ltd. and two for Southern Cross Collieries. The
matters are closely releted and may be deslt with together. Ve
have sent separate letters in respect of each of them.

We have forwarded a copy of thie letter to Messrs. Williams &
Williams the solicitors for the Queensland Electricity Generating
Board. For your convenience, we set out below an appropriate
form of resolution should you accede to our request.

DRAFT RESOLUTION

RESOLVED THAT the Committee having been requested so to do by New

Hope (ColIlieries Pty. Ltd. appoint C.E.X. Hampson Q.C. erbitrator
in respect of the questions disputes or differences the subject
of the notice tabled at the meeting by the Chairman end that the
Chairaan and/or any other member of the Committee be and is
hereby amuthorised to eign end/or give a notice of appointment of
arbitrator in accordance with the form of notice tabled at the
meeting.

Yours faithfully,
SEYMOUR NULTY & CO.

Enc. [1]

Exhibit "A"
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Queensland
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Affidavit of
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Seymour
with Exhibits
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In the Supreme

Court of
Queensland
No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
50
60

1IN THt SUPREHE COURT

OF QUEENSLAND No. 902 of 1983

BETWEEN:

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "A"

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SWORN at Brisbane this.mﬁ day of June, 1983.

Gt a0

A Justice of the Peace

395.



EXHIBIT “Al”

And to:

NFY HOU'E COLLIERIES PTY. LTD.
TJ- Scyrour huliy & To.,
Solicitors,

Cnr. Queen and George Streets,
BRISBANE, Q. 4000

QUEENSLAND ELECTRICITY GENERATING BOARD,

C/- Villlems & Willlgpe,Uteiv=™
Solictors 3
18th floor, i 41.007.1883
National Australia Bank, ¢|LCD
Adelaide Street, a\ patgBANE
BRISBARE, Q. 4000~

e ———

In the Supreme
Court of
Queensland

No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
{Contd.)

10

TAKE NOTICE thai pursuent to a resolution passed on

the dey of , 1983 the Committee of the
Southern Branch of the Australian Institute of Mining and
Metellurgy having been requested so to do by New Hope Collieries
Pty. Ltd. APPOIRTS Mr. C.E.K. Hampson Q.C. arbitrator in respect
of the questions disputes or differences the subject of the
ettached notice by New Hope Collieries Pty. Ltd. dated 23rd
December, 1982.

The Committee <for the Southern

Queensland Branch of the

Austraelasian Institute of Mining

20

and Metallurgy

per: 40
Chairman
50
Exhibit "Al“
60
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In the Supreme

Court of
Queensland
No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)
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IN THE SUPREME COURT

OF QUEENSLAND No. 902 of 1983

BETWEEN:
QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff
AND:

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter "A1"

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SWORN at Brisbane this day of June, 1983.

A Justice of the Peace

397.



EXHIBIT “A2”

TO: QUEERSLAND ELECTRICITY GERERATING HBOARD

Coal _ Supply . Aqveement  C€S/29/2 s varicd

betveen rQueensland 2 Plectricity  Generating

Board and New Hope Lollieriesc Pty. Ltd.
-, tevd

TAKE NOTICE that certain questions, disputes

RRISHANE

or differences lhaving~arisemr—between the Generating
Board and New Hope Collieries Pty, Ltd. upon or in
relation to or in connexion with the sa_id agreement
which question dispute or difference cannot be resolvod
by the Generating Board and New Hope Collieries Pty.

Ltd. NEW HOPE COLLIERIES PTY. LTD. (pursuant to clause

13 of the said agreement) HEREBY GIVES NOTICE and calls

for the point or points at issue nominated in the
schedule hereto to be referred to arbitration.

THE SCHEDULE

(a) wWhether the escalation provisions of the said
agreement during all or part of that period of
the said agreement until 31lst December, 1982
properly reflected the effects of changes in
costs on the cost of producing and supplying
coal under the said agreement during such
periods and, if not, in whole or in part, the
manner and extent to which such escalation
provisions have failed to properly reflect the
effects of changes in costs on the cost of
producing and supplying coal under the said

agreement during such periods,

(b) Whether there should be any and if so what

alterations in the price variation provisions

Exhibit "A2"
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Court of
Queensland

No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)
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In the Supreme
Court of
Queensland

No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)

10

20

50

60

o
N
o

of the said agreement in respect of &ll or part of that

period of the agreement until 31st December, 19$82.

DATED the 23rd day of December, 1982,

NEW HOPE COLLIERIES PTY. LTD.

its Solicitors :
QU )
SEYMOUR NULTY & CO.
]

The address for sérvice of New Hope Collieries Pty.

Ltd. is at 9th floor, Citicorp House, Cnr. Queen and

George Streets, Brisbane,

Exhibit "a2"

399.
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In the Supreme

Court of
Queensland
No. 12
Affidavit of
Charles Linley
. e iseare Seymour
1R THE SUPRENME COURT with Exhibits
20th June 1983
OF QUEENSLAND No. 902 of 1983 (Contd)
BETWEEN:
QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY, LTD.
Defendant
20

This is the paperwriting marked with the letter "A2"

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SWORN at Brisbane thism day of June, 1983.

G ¥ o %

A Justice of the Peace

50
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In the Supreme

EXHIBIT “B”

Court of
Queensland
No. 12
Affidavit of . R - .
Cha_rles Linley SL\ IHOU!\, T\" ULTY & CO-
Seymour SOLICITORS
with Exhibits 'llAl:'hl M YMOUK NINYTI 1 DOR FWLILFHON 171 %))
HOMAY Y.L . CICURP 0L " DUKESY  BON 30y G 10
oty s o S TR et
) | OF QUELKSLARD | ox
i 11.0CT.1483
nos oonns /AW /CND
BRISRANE YOUR EF.

15th Februery, 1983

ATTENTIOR MR. R. COLEMAN

The Secretary,

Committee of the Southern Queensland Branch,
Australasian Institute of Mining and Metallurgy,
C/- Queensland Institute of Technology,

George Street,

BRISBANE, Q. 4000

Dear Sir, -

Re: Contract €8/29/2 dated 12th July, 1978 between New Hops
Collieriea Ply. Itd. and the Queemsland Electricity
Generating Board

¥We are the solicitors for New Hope Collieries Pty. Ltd. a party
to the ebove agreement. A "dispute, question or difference"
within the meaning of this agreement has arisen between our
client and the other party to the agreement, the Queensland
Electricity Generating Board, which cannot be resolved. The copy
of the notice requiring the matter to be referred to arbitration
is attached for your information.

Our client wishes to refer the matter to arbitration pursuant to
the provisions of clause 13.2 of the agreement which provides:

"Arbitration shall be effected:

(1) By an Arbitrator agreed upon between the parties, or
failing agreement upon such an Arbitrator;

(11) By an arbitrator appointed by the Committee of the
Southern Queensland Branch for the time being of the
Australasian Institute of Mining and Metallurgy,
provided always that in any case wherein the question,
dispute or difference involves a matter of law, the
person to be appointed by the said Committee shall be a
barrister at law practising in Brisbane".

The parties have failed to agree on the appointment of &an
arbitrator to effect the arbitration.

R

Exhibit "B"
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EXHIBIT “B”

In the Supreme

Court of
Queensland

No. 12

Affidavit of

Charles Linley

..
N

The matters in dispute involve sudstantial sums of money and
questions of law. Accordingly, pursuant to clause 13.2 wve
requept thet you appoint Mr. C.E.X. Hampson Q.C. arbitrator in
accordance with the enclosed suggested notice of appointment.
Mr. Hampson is a former president of the Queensland Bar
Association and has extensive experience @8 a commercial
lawyer. He has indicated hie willingness to act. There are in
fact four separate references to arbitration: two for New Hope
Collieries Pty. Ltd. and two for Southern Cross Collieries. The
matters are closely related and may be deslt with together. We
have sent separate letters in respect of each of them.

We have forwarded a copy of this letter to Messrs. VWilliams &
Williams the solicitors for the Queensland Electricity Generating
Board. For your convenience, we set out below an appropriate
form of resolution should you accede to our request.

DRAFT RESOLUTION

RESOLVED THAT the Committee having been requested so to do by New

Hope Collleries Pty. Ltd. appoint C.E.K. Hampson Q.C. ardbitrator
in respect of the questions disputes or differences the subject
of the notice tabled at the meeting by the Chairman and that the
Chairman and/or any other member of the Committee be and is
hereby authorised to sign and/or give a notice of appointment of
arbitrator in accordance with the form of notice tabled at the
meeting. ;

Yours faithfully,
SEYMOUR NULTY & CO.

Enc. [1)

Exhibit "B"
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In the Supreme

Courtof
Queensland
No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)
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I8 THE SUPREME COURT

OF QUEENSLAND No. 902 of 1983

BETWEEN:

QUELENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

NEW HOPE COLLIERIES PTY. LTD,

Defendant

This is the paperwriting marked with the 1letter "B"

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SWORN at Brisbane thisJOaaL day of June, 1983.

PR

A Justice of the Peace
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EXHIBIT “B1”

In the Supreme

Court of
Queensland
No. 12
Affidavit of
: ey Charles Linley
0 Ut ! 3 "L iy Seymour
Yot NEW HOPE COLLIPRIFA’PTY: LTD- with Exhibits
- —1043 20th June 1983
T/- Scymour Hully & Co.,
Solicitiors, | FILED (Contd.)
Cnr. Queen and Geofgp ntrectp,F 10
BRISBANE, -~ Q. 4000 e
And to: QUEENSLARD ELECTRICITY GENFRATING BOARD,
C/- Williams & Wllllams,
Solictors,
18th floor,
National Australia Bank,
Adelaide Street,
BRISBANE, - Q. 4000
20
TAKE KOTICE that pursuant to a resolution pessed on
the day of y 1983 the Committee of the
Southern Branch of the Australian Institute of Mining and
Metallurgy having been requested so to do by New Hope Collieries
Pty. Ltd. APPOINTS Mr. C.E.K. Hampson Q.C. arbitrator in respect
of the questions disputes or differences the subject of the
attached notice by New Hope Collieries Pty. Ltd. dated Tth 30
January, 1983.
e - "Committee ~-for - the -‘Southern
Queensland -- - - Branch -~~~ - of-- the
Australesian--Institute -of - Mining
and ‘Metallurgy a0
per:
Chairman
50
Exhibit “B1"
60
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In the Supreme
Courr of
Queensland

No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)

IN THE SUPREME COURT

OF QUEERSLAND No. 902 of 1983

BETWEEN:

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

NEW HOPE COLLIERIES PTY. LTD,

Defendant

This is the paperwriting marked with the letter "B1"

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SWORN at Brisbane thisc.D0¢h day of June, 1983.

Gy e =

A Justice of the Peace
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EXHIBIT “B2”

In the Supreme

Court of
Queensland
No. 12
Affidavit of
. Charles Linley
TN e g ' !"’P' PO BOX 47,
.S\“_H—h_ Q;! [ \ P Ny C\ _‘,'[ bg rFt h[ EI Lﬂ wswu(_:n, QLD. 4195, AUSTRALIA Seymou.l'
Wlq Salate _',’ """“*""""’Q"“W’ Toleohone — (07} 205 €23 with Exhibits
e RACEVIEW $TRILY, J?f:nv('@w.?m&mo.fflﬂ:im -MJ AUSTRALIA Tolox — NUNOEE andacid 20th June 1983
. OF qu . (Contd.)
i QuLLns 10
' 11.0CT.1983
TUS OUrENS LA vLeCiICITY SRWEKATING HOARD
{  BRISBAHNE }
Coal Supply Ayreement C5/29/2 as  warled between
Queensland Electricity Generatiny HBoard end liew Hope
Collieries Pty, Ltd,
20
TAkE NOTICE that <certain qQuestions, disputes or
vitterences having arisen between ths Generatiny wsoard and wew
duge Collieriee Pty. Ltd. upon or in relation to or in connexion
vitn the sald agreement which question dispute or altference
cannot be Tresolved by the Generating Board and New Hu,e
vollieries Pty, Ltd, New HOPE COLLIEKRIES PTY, LTD, (pursuant to 30
clause 13 of the sajid agreement) HEREHY GIVES NOTICE &nd cells
tor the point or points at issue nominated in the schedule hereto
to be reterred to arbitration,
THE SCHEDULE
) 40
The terms of supply of the additional quantities of coal after
3lst Leceaver, 1Yde and, in particular, but without limitation
Ly adnner and extent to which the price or prices for such
wniitionad Ludntitics orf cual shall reflect all the chanyges in
CoLty Lo NEW  uopr CukblvkIes  PTY. LTD. including economies
resulting from the amortisation ot capital itews still in use,
technolojical advances, and items of oxpenditure not repeated, 50
including the rustoration of any open-cut workings for which
special allowances have been maue in the Base Price, as well as
Exhibit "B2"
60
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EXHIBIT “B2”

In the Supreme

Court of
Queensland
No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)
1 2
10 )
changes in costa resulting from chenges in mining conditions, new
nining plant and the acale of operetions,
uarep tnis “]th dey of January, 1983,
NEWw HUPE COLLIERIES PTY, LTOD,
20
30
for D.J. Ireland,
Company Secretary
40
50
60

407.



IR THE SUPREME COURT

OF QUEENSLAMD No. 902 of 1983

BETWLEN:

QUEENSLAND ELECTRICITY GENERATING BOARD

Plaintiff

NEU HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter

In the Supreme
Court of
Queensland

No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)

10

20

IIBZII

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SWORN at Brisbane this-0 day of June, 1983.

Cr ot

A Justice of the Peace
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In the Supreme

Court of
Queensland
No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)
10
20
30
40
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EXHIBIT “C”

.

Lk U GURT
OF GUTELSLAND |

11.0CT.1583

FILED

BRIGRANE 1/7¢Hn

2ot trebruary, lYd3s

PHRSONAL

1. R. webster,
17tn floor,
MeI.H., Huilding, -
Ann Street,

HRTSHAN, 0, 40UV
bear sir,
KUt Our clients: HNew Hope Collieries Pty. Ltd. ang Soutnern

Cross Collieries

Ve write to you as President of the Australasian Institute ot
nining and Metalluryy,

W would contirm that through an inadvertance on our part two (2¢)
ot the Notices attached to our letters of the 15th tebruary
aadressed to the scecretary ot your Institute were incorrect in
that they contained in their last line, the date the 23cd
pacember, 1982 wnerecas such date should have read the 7th
January, 1983,

Wle cannot see that any party is prejudiced or affected by this
error. We confirm we have now corrected same by replacing these
Notices with two (2) Notices showing the correct date (copies
attached).,

\Ua will send a copy of this letter to the Solicitors for the
Q.E.G.B., MHessrs, williams & Williams, We would approciate an
advice, as soon as possible, as to your Committee's decision on
matters raised in our earlier letters,

Yours fa}thtully,

SEYHUUR fIULTY & Cu. enc, [2]

C.C. williams & Williams
Exhibit "C"
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1id fdl SupPnedt COURT

OF QUEEHSLAND No. 902 of 1983

BETWEEN:

QUEENSLAND ELECTRICITY GENERATING EOARD

Plaintiff

NEW HOPE COLLIERIES PTY. LTD.

Defendant

This is the paperwriting marked with the letter

In the Supreme
Court of
Queensland

No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.)

10

20

"Cll

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SWORN at Brisbane thiscDQ@L day of June, 1983.

Gt —

A Justice of the Peace
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EXHIBIT “D”

In the Supreme

Court of
Queensiand
No. 12
Affidavit of
Charles Linley
Seymour . . e
with Exhibits The Australasian Institute of Miniug and }‘.'Icl:ellurg‘
20‘11 Jl.l.l’le 1983 Hesd Oflice: Clunies Koss fHonve, 191 Royal Varade, Perhaille, Vietoris, A-vralu, \o'
(Contd.) o
N facne -'--'-':"‘ _V -_ oy i
10 toof guEELSLAID SOUTHERN DUEFNSIAND BRANCH.
Tecu pnisted by Royal Cherier, 1938 < 83
JLLEPHOIC. 347 3166 {3 boewd 11 . D(: \ * “g \
Cabley L 1;Ir|uml: F“.FD
CAUSIMAILET ™, Mclbourse e A N !
Veler hunm £433332 Fq‘;‘.ﬁf—"“""

e

CRW/LKD

February 29, 1983

Seymour Nulty & Company
20 Solicitors

G.P.0. Box 535

Brisbane QLD 4001

Attention: Mr. C. Seymour

Dear Sir,

I am in receipt of your letters Ref 1/AW/CMD February 15, 1983 to
Mr. R. Coleman and Ref 1/CMD February 25, 1983 to Mr. R. Webster.

At a committee meeting of the Southern Queensland Branch of the

30 hustralasian Institute of Mining and Metallurgy held in Brisbane on

February 28, 1983 your letters, together with those from Williams and
Williams were tabled.

It was concluded, after referring to the Bye-Laws of the Institute, and
specifically Bye-Law No. 67 which states

"No committee shall publish or communicate to any party or parties
who are not members of the Institute any matter which may purport to
represent the policy of the Institute, or any Branch or Division,
without the expressed sanction of the Council.®

that the committee is unable to act regarding the appointment of the

40 Arbitrator. The documents have been forwarded to the Chief Executive

Officer of the Institute, Mr. W.E. Vance for consideration by Council.

Yours sincerely,

R/ 50—
C.R. Webster
Chairman, Southern Queensland Branch

Aus.I.M.M.

50

60

Exhibit D"
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In the Supreme

Court of
Queensland
No. 12
Affidavit of
Charles Linley
. R Seymour
IN THE SUPREHE COURT with Exhibits
20th June 1983
OF QUEERSLAKD No. 902 of 1983 (Contd-1)0
BETWEEN:
QUEENSLAND ELECTRICITY GENERATING BOARD
Plaintiff
AND:
NEW HOPE COLLIERIES PTY. LTD.
Defendant
20

This is the paperwriting marked with the letter "D"

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SUORN at Brisbane this m@a\. day of June, 1983,

Gl — o —F 2

A Justice of the Peace

50
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EXHIBIT “E”

In the Supreme

Court of
Queensland
No. 12
Affidavit of
Charles Linley
Seymour
with Exhibits
20th June 1983
(Contd.) The Australasian ln...utu;e of Miuing and [Metallurgy
Hes4 Otice: Clisiss Lois Mo, H\‘ Koyad Paawis, bubvlis, Victocia X8, Awiniia
10 i 0OF GUELKSLAND ¢
fu.parsisd by Kuyel Clariss, 1933 ; 41 AT 400N
TLLEFIONL: 347 Ji0e . FILED h.‘;uul Address: P.O. bog 310, Carlion Seuih
"Ausc::';:u.}r"l':'d:;;«mu i ERISSANE V:!;uona 3083, Aussrahia
Telex: Ausim AAJISS2
2.25/WEV;: JHW . 3] March 1983
Your Ref: - l/AW/CHMD
20
Seymour, Nulty & Co.,
Solicitors,
G.P.0. Box 535,
BRISBANE QLD 4001,
Dear Sirs,

Re: Contract €S/29/3 dated 12 July 1978 between
20 Southern Cross Collieries and the Queensland
Electricity Generating Board

We have received your letter dated 15 February 1983. The Committee
of the Southern Queensland Branch does not consider it is competent
to appoint an Arbitrator under the terms of the agreement as &et

Qut in your letter.

We have forwarded a copy of this letter to Mesers. Williams
6 Williaws for their informacion.

40
Yours faithfully,
AR el ™
Chairman
Southern Queensland Branch
The Australasian Institute of
Mininpy and Hetallurpy.
50
c.c.to: Messrs. Williams & Williams
Exhibit “E"
60
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IR THE SUPRUME COURT

OF QULENSLAND No. 902 of 1983
BETWEEN:
QUEERSLAND ELECTR]CITY GENERATIRG BOARD
Plaintiff
AND

REW HOPE COLLIERIES PTY. LTD.

This is the paperwriting marked with the Iletter

Defendant

IIEII

referred to in the Affidavit of CHARLES LINLEY SEYMOUR.

SWORN at Brisbane this:QO'dll day of June, 1983,

Crf

A Justice of the Peace
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In the Supreme
Court of
Queensland

No. 13
Transcript of
Shorthand
Notes

10

20

50

60

No. 13
Transcript of Shorthand Notes — 22nd February 1984

RECORDING OF EVIDENCE ACT OF 1962

IN THE SUPREME COURT OF QUEENSLAND
COMMERCIAL CAUSES

BEFORE MR. JUSTICE McPHERSON

BRISBANE, 20 JUNE 1983

No. 902 of 1983

BETWEEN :
THE QUEENSLAND ELECTRICITY
GENERATING BOARD Plaintiff
- gnd -~
NEW HOPE COLLIERIES PTY. LTD. Defendant
and
No. 903 of 1983
BETWEEN :

THE QUEENSLAND ELECTRICITY

GENERATING BOARD Pleintiff
- and =
SOUTHERN CROSS COLLIERIES Defendant

DECLARATION VERIFYING TRANSCRIPT OF SHORTHAND NOTES

Lillian Rhyl Bmith,
Ve Dragica Andreis,
* Maria Celine Nugent and
James Edwin Berman

reporters duly sworn in accordance with the provisions of
section 7 of the above Act, do hereby certify that the

transcription annexed hereto is a faithful transcript of
such parts of the shorthand notes as each of us recorded

of Brisbane, being shorthand

of those portions of the proceedings in the above matter
and constitutes a faithful report thereof.

DATED this day of 1984,

J, Earle Rawlings, Chief Court Reporter, Court Reporting Bureau,
hereby certify that the portions of this transcript recorded
and transcribed by Iillian Rhyl Smith, Dragica Andreis,

Maris Celine Nugent and James Edwin Berman who are unavailable
to certify to their tramscript, were recorded and transcridbed
by these officers in conformity with accepted Court Reporting

Bureau standards.
il

day of 1984,

22

DATED this
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(Isgued tudbject to correctioz upen -evision,)

7. THE DUrsTeas CCULST CF CUZTHSLALD

* CCIiMwRCIAL CAU. =S JURI DICTIOU:

BPERG .E MR. JUOTICE McPHERCON

BRI, ZAKE, 20 JUIE 1983

(Copyright in tkis transecript is vested in
the Crown. Copies thereof must not be made o
or sold without the written authority of the
Chief Court Reporter,Court Reporting Bureau.)

————

No. 902 of 1983

BETWEEN: }:0
THE QUEENSLAKD ELEGTRICITY
GENERATING BOARD Plaintiff
- and -
NEW EOPE COLLIZRIES FTY. LID. Defendant
and »
No. 903 of 1983 30
BETWEEN: ' ’
' [HE GQUEEWSLAND ELECTRICITY
GENTRATING BOARD Plaintiff
~ and -
SOUTHERN CROSS COLLIERTES Defendant 2

Mr. Callinen Q.C., with him Mr. Russell and Mr. Campbell
(instructed by Messrs. Williams & Williams), for the !
plaintiff. . . !

Mr. Jackscn {.C., with hin Mr. Muir (instructed by Messrs.

I

Seymour, Fulty & Co.), for the defendants.

+

,59
t

i MR. CALLINAN: I wonder if I might raise scme ground
! rules, as it were' with you? Ycur Honour will recollect we .
bhended up -~ I dan't know whether we formally filed, but we :
barded up to Your Honour the other day originals of three !
| affidavits, We would formally file those in so far as it 1s '
necessary. i
HIS HC:ICUR: Let me see what they are so I can be sure Of!
them, You read which affidavits? HPR

IONEB82—Gavt. Prirter. Qie

Turn 1 1IRS/42 -1-

416.
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In the Supreme
Court of
Queensland

No. 13
Transcript of
Shorthand
Notes
(Contd.)

20

MR, CALLINAN: I rcad the affidavit of David Bagzaley.
.I think that vas sworn on 14 June, and I read two affidavits
..of liorman V/alker which, I would think, were filed on 15 June -
.no, the second one was a little later than that, I'm sorry.
In additi~n to that, we have a further aff1dav1t of Gary Neville'
Maguire sworn today, which really only exhibits correspondence.
I would seek to file that.

EIS HONOUR: Has Mr. Jackson seen that?

! MR. JACKSON: I have seen it Just now. It is true to
'say it exhibits correspondence. It exhibits a great deal, but
I bave not had a chance to appreciate what is in or what is not
in - if anything be not in that is relevant.

HIS HOKOUR: Shall I give Mr. Callinan leave to read it
land you can raintain any objections that you wish, or do you
mot want me to give him leave at this stage?

MR. JACESON: As far as I can tell it just relates to
correspondence, but can I perhaps reserve the relevance of some
of it?

HIS HONOUR: Yes, certainly. Ieave to read affidavit
of G.N. Maguire subject to all questions of relevance.

MR. CALLINAN: What I would intend to do with those
deponents is to call them to explain esome matters. I think it
is right to say they won't be giving any evidence which is

30 bdditional to the materiel contained in their affidavits. I

40

50

60

think I can say fairly accurately that it is only explanatlon-
but in any event we w111 see when we come to it whether it
exceeds that..

HIS HONOUR: I would be grateful if, when you do this, you
could give them a copy of the affidavit, or at any rate me one,
go I can follow what they say.

MR. CAILINAN opened the case for the plaintiff,

10718/82— Gov?. Printer Qid.

2/1 LRS/42 —2-
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In the Supreme

Court of
Queensland
No. 13
Transcript of
h
KEIYH DISMOMND VIE .Fi, sworn and exanined: S~;22;?d
BY {fi. CALLINAN: Is your full nane Keith Desmond (Contd.)
Viertel .--Yes. '
Are you the Deputy State Electricity Commiscioner -
. Administrationy—-Yes. _
: Where do you live?--35 Richmond Strect, Kedron.
1w For how lo:3g have you held that position?~- 10 years, i~

i Is one of your responsibilities the control of the
tariffs section of the Commission?--Yes.

Does that involve your advising the Commissioner on
tariff determinations that he is required to make, as you
understand it?—Yes.

Do you advise him on bulk supply tariffs of the Queensland

% Electricity Generating Board?--Yes.

‘What is the procedure? Does the Board submit a financial
forecast each year?--Yes. -

In the last five years, when has the Board in practice ;
done that?--Well, it is supposed to do it late in March, It
" may be early in April. i

30 Has that in fact happened either in early April or late |
March?~-Yes. i

That the forecast haé'been sutnitted?~~Yes,

Do you examine that forecast?—The Commission's budget
section would examine the forecast.

Do you consider what the results of that examination
are?—--Yes.

10 !

. What do you seek to satisfy yourself of?--That the budget
ie a Teasonable estimate of the costs that the Generating :
Board is likely to incur in operating its undertaking, and that
the revenue that it receives from sources other than the :
bulk supply tariffs hes been properly estimated. These i
sources are Trevenue from bulk users and interest on investments.

Cnce you are satlsfled on those matters, do you advise the

55 Board?--Yes.
! o

Does the Comnission then fix the tariff?—TYes. '
Did that happen in the last five and six years?--Yes.

! Is the fixed price for bulk suprly elec! ;rieity then
% incorporated in the budget which is adopted by the Board in
Aupust each year?--Yes. :

60 . | ¢
-3(' . 19718.82— Goovt, Prirrer Cid
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CROS!~-EXAMIDATICN

LY Ii. J4aCKSLi: The Comuission has to fix the price,
does it n t, unde the Act?--Yes.

And in fixing the price, it has *o0 ensure that the rrlce
as such - that the receipts from bulk supyply w111 tOﬁcther
with the other moneys of the (EGB, be encush *o ray the
anounts that are to be met frem the QEGB's operating fund and
certain other things?--Yes.

i
The cost of coal for the coal firing stations is %
considered by you, is it not, as being a cost of op-rating
the stations?--Ye-,

And under the Act, of course, the GEGB is required to
keep a number of funds, is it not?--Yes.

Cne of them being an orerating fund?—Yes.
Another, a capital works fund?--Yes.

Has the cost of coal used by the QEGB ever been submitted
to the SEC as being a cost whch has to be met from the capital
works fund?--The positicn is that all coal purchases are
charged in the first instance to the capital wrks fund, but
the usage of coal is ther charged to the operatlng fund 50, ;
in othe: words, the stock of coal is a capital item.

B

20

That is the way it is charged, but the cost of buying 39

coal is one of the costs that the QEGB has, is it not, each
Year in carrying out its rowers and functions - the cost of
buying coal?--Yes.

Coal to use?~-Yes,

Or stockpile as it chooses?—-Yes.
In working out what price you think should be the price foy

bulk electrlclty, the information that is given to you is 45

information supplied just by QEGB, is it?—Yes, but we would)
have means of checking that information.

And if they are not happy with the determiration, of
course, they can appeal to the Industrial Court, can they
not?--Yes.

|
Has there been any appeal since the start of 1978 against

a determination of the bulk supply price?--No. |
1

I wonder if the witness might see the affidavit of
Mr. Walker swcrn on 15 June 1983 includinr the exhibits?—

Would you asrec that one of the features of difficulty
in worki~g out the price is to predict the cost o fuel )
with accuracy?-I suppose that fuel, wages or anything else
that causes prices to fluctuate - there are difficulties, f
but overall our budgetary results are usually within one

I %7

e, S

2/3 1r=/76 -l XK.D, Viertel
Cross-examination
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o ensuint yrar, does (Contd.)

it not?--Yes.

And of course, if the bud-et did not work out, then you-
would have to reconsider the price during the year:--The e is
power for us *o reconsider the price during the -rear, but I
fecl that the rractice that has becn adopted recently - it
would be more likely that we would allow the year io 1un its
course ani a deficit or surplus that resulted from the
inaccuracy would be taken into account in fixinz the next yeur's
price. !

BY HIS HONOUR: When you say "price", you mean the ;
price to consumers; that is what you are talking about,are
you?—Yes, in the context that the consunmers of the Generating
Board are mainly the other electricity boards. i

BY MR. JACKSCN: So far as the cost of fuel consumed is
concerned, however, is it right to say that most of the ;
contracts for supply of coal to the power stations operated ' :zz
gy the QEGB are contracts which operate for a number of years?--

es. i

They are not spot sales?--No.

And generally speaking they contain the provisions for
escalation by reason of various changes in the cost of producing
coal?--Yes. ;

And also provisions for review of the price variation 30

mechanism?———-=—

MR. CALLINAN: I object on two bases, that it is not
relevent to the construction of this contract or to any issue
in this case, and also upon the basis that it is secondary
evidence of documents,

|
MR. JACKSON: I shall not pursue that point. {
l

BEY MR, JACKSOR: Sofar as the escalation clauses are ae
concerned, you krow at the time when you are fixing the price
for the supply of electricity im bulk by the QEGB that it is
likely there will be some alteration in the actuzl price to be
~aid for coal during the year by reason of the operation of |
those clauses?———— g
MR. CALLINAN: Again I object beczuse it really secks to
do what I think my learned friend was not pursuing. There are
two lots of escalation provisions, as I understand it. It ; .,
becomes rather important to have them identified, and really
I am objecting to it., 7That is the reasson for it. The grounds
of ny objection are that agair it involves either a construction
of the document or the secondary evidence of the document.

i

MR. JACXSON: The witness has already given evidence that

ir the contracts for suprly of coal it is a com-on thing to
have ezczlaticn clauses. All I am asking him about is whether
in the course of the year, in fixing the price, they take into

_ 60 |  pocount the possibility of alteration in the price payable for scoal

swnee-cby.the: operation of escalation clauses.

3/3  1rs/76 -5 K.D. Viertel
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HIS HONGUR: Yes, I will allow that, L

EY MR, JACKSON: You have hecard the question, During the
Year, in fixing the price for tkLe year, do you take into
account the p0851b111ty for wartmixmr alteratior c¢f the
prlce of ceal by reason of the oreration of eccalation clauses
in coal supply contracts?--Only during the bud -et the llkely
escalation will be taken into account.

And it is the fact, is it not, that the QEGB sugrects
a figure as being its e=t1mate of what the escalation in the
cost of coal might be?—Yes,

And you can either agree or disagree with that?--Yes.

I take it sometines you disagre:.?--Well, it is a little
hard to answer that one exactly yes or no, but I can explain
that we wouldnot always agree on the figure given for coal
used. We may have doubts about the quantities, We may have
doubts about the escalation anticipated. 20

In any event, you make up your own mind?--Yes, after
discussion and consultation.

Bofar as the QEGB is concerned, you said Zo me before
that the price of the cos: of buying coal was debited to the !
capital works fund?--Yes. '

And it was not debited to the operating furd until
the coal was used?—Yes. i 30

Are you responsible for that practice or is that
scmething done by QEGB?--It would have been done by LEGB's
predecessor; and most electric authorities in Australia,
for at least the last 20 years to my knowledge.

That 1s before and after the Electricity Act came into
force in 19767—Yes.

BY HIS HONOUR: Is there any reason for that? It seems ; *°
unusual, because it is one of the prime operating costs. You!
would expect it to be brought into account on the revenue or
against the revenue side rather than as a capital cost?——FProbably
in the days of the private electricity companies where the ;
rrice was fixed, there was a desire to charge to the year's |
operations only the actual coal burnt and to regard the stcck’
as working capital and a legitimate part of the company's :
capital on vhlch they would be entitled to some sort or return.
')S‘v

It seems to be historical rather than analy+ical, anyway’—
I
i

7‘ 19T

8-82— Govi. Printer, Qid.
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Well, you'd heve to say it's historical rather than rnnelytical
because we thought at various times it might be a good icdea to
change it.
BY MR. JACKSON: Have you been involved at =al1l in
discussions with representetives of New Hope Collieries about
the rrice of coal under their coal supply egreement?-- Once,
in about 1978.
Was that before or after? Was that at the time the
10 current coal supply agreement was being negotiated, or what?-- 12
No, it would be =-——--
MR. CALLIFAN: I object on the grounds of irrelevance. It
is not relevant, in my submission, on the key —=e=-
(Argument ensued.) B
HIS HONOUR: I don't think that matters. He askeB7that
the content of the discussion was - we may find ourselves in
20 another field. : 20

|
BY MR. JACKSON: I don't want you to tell me what was 2
said. I was Just asking was it in relation to the negotiations
of the agreement, the current agreement?-- The ancwer is no., !
|
Well, the time when you were involved in these neogotiaticns, .
had theﬁurrent agreement been enigered into or nct?—— I wasn't -~
involved in any negotiations, bub/the time I was involved in

i
30 discussions - the current agreement had been entered into. !33

Y
The discussions that took place at that time, were they

the discussions at which the Board was represented?-- Yes.

|
!
Can you tell me this: was the discussion in relation to |

the price of coal?-- The discussions were in relation to ome i
element of the escalation formula. 1
|

Before I go any further, can you tell me this: did the
discussions result in the variation of the agreement or not?——: _
I don't know, and I don't know whether I ever did know. It was F
a case -of there vas a dispute on a matter of professional |
accounting Jjudgment between Touschruss, who are the accountants
advising New Hope, and the Genereting Board on this matter of
accounting principle, and that's how I came to be involved. |

1
]

40

MR. JACESON: I have nothing further,

i
50 :
RE-EXAMINATION: ) 50

BY MR. CALLINAN: You said at one stage that there was i
sometimes discussions and consultations. Do you remember saylng

that ——--7--= Yes.

- with respect to submissions? With whon were tke
discussions and consultations held?-- Frincipally with the
Generating Board, but we may have had discussions with the .
60 Queensland Coal Board in respect to coal.  j ¢

19718782-
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(Contd.) Can you tell me - and say whether you can't - the extent

to which, in general, over the last five years there has been
any correspondence between the cost of coal as estimated by the
Board and the cost of coal as allowed by you - that is, the i
Commission - in the fixation of price? Surely, how often, if |
at all, have you altered their estimates on the cost of coal?--
From memory, we would not have altered their estircates on the !
price of coal as distinct from the cost of coal. Ve may have

altered the estimates of the cost of coal burnt because we felt
that, more or less, coal would be used in particular stations
and that affects the price. I think that would be the only

changes we've made. 10

Perhaps, to make it clearer, I should have asked you the
extent to which you altered their estimate of the unit price
per tonne of coal from the various suppliers in fixing the price?--
The answer is, "I don't know", and for that reason it must be
oply very minor changes or I would have known.

MR. CALLINANr May Mr. Viertell be excused?

20 MR. JACKSON: Ko objection. 2
HIS HONOUR: Thank you, Mr, Viertell. You are free to go.

MR. CALLINAN continued to open the case for the plaintiff,

30 30

40 40

50 59

Govt. Prirter. Qid. /
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During the opening - (Contd.)

MR. CALLIGAN: I tender the New Hope SPAl. gupo1y
agreement dated 12 July 1978, and there is a variation agreemert
’ dated 20 October 1981. I am actually tendering the stamped
| document -~ it has been stamped.

HIS HONCUR: The actual . supply agreement Number C5-29-2
frxex for the supply of coal - Swanbank Power Station - I suppose
between plaintiff and defendant, is it?

10 i 10

MR. CALLINAN: Yes.

|
!
HIS HONOUR: And a further agreement bearing the R |
stamp 20 October 1981 are together Exhibit 4. :

|

Ex.'1 (Admitted and marked "Exhibit 1".) i
MR. CALLINAN: I am sorry,.there are two variations pinned
20 | together. |20
HIS HONOUR: Is one of them embodied in the bound volume?

MR. CALLINAN: I think they are both separate.

MR. JACEKSON: The position is on the pleadings that there
are filed x=ximmx variations alleged in paragraph 3 of the ]
statement of claim, those variations being 15 August 1978, |
5 June 1980, 20 October 1981, and I suppose, there again, we
30 admit those variations. hen,alleged on 1 December 1982 .- we | 39
admit executing our document but deny this variation. It does
not seem to me that the document is material; if it is not, then
the issue disappears.

HIS HONOUR: I have the bound volume .. 12 July 1978. I
have the agreement made 20 October 1981, and I think on second
thoughts I will make that Exhibit 2 - the variation agreement .-
and attached to it is another document which has 1 December
1982 upon it,

Ex202. (Admitted and marked "Exhibit 2". ) 49
IR, JACEKSUN:  Thac 15 vhe ong vhat is in issue.

HIS HONOUR: It is attached to Exhibit 2 but is a separafe
sheet, and the only reference to 41 Dedember 1982 is in the
testimonial that accompanies the seal.

MR. CALLINAN: We do not think it is relevant.. We notice
that it has not been admitted. Could it be tendered for the
time being as a document that has been admitted, to be signed!
50 | or executed by the defendant?

(4]
o

HIS HONOUR: It might be advisable to give it a separate
e7hi>it number. Exhibit 3 is a document bearing seal and date
1/12/82. l

Ex. 3 (Admitted and marked "Exhibit 3".) i

MR. CALLINAN continued opening the case for the plaintiff.
) 80

(M ISR S % b1/60 o
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During the opening - Cy

MR. CALLINAN: Before I call Mr. Baguley, can I simply
say this: we think that these are the questions in the end:
£1§ whether the defendent is entitled to retrospective increases;
2) whether the agreement provides any operable mechanism for
the calculation of retrospective increases. I put it that way
because it will be our submission that whether it is a valuation
or an arbitration it is just inoperable; it cannot be done.
(3) whether there is any obligation on the Board to do anything
to ensure kkm reviews to settle terms for the supply of coal . ¢
beyond 1982; (4) to what extent, if any, may the Court compel .
the parties to do anything to Bubmlt to a review or participate
therein; (5) assuming that as a matter of construction there
had been en entitlement to retrospective increases, is the !
defendant now estopped from obtaining them, and I think it is'
right to say that the last one is the only one which raises !
questions. There may be a different view of it on the other !
side, but we think those are the matters that you would be
directing your attention to. We call lMr. Baguley.
20

DAVID JOHN BAGULEY, sworn and examined:

BY MR. CALLINAN: Your full name is David John Baguley;
you live at 3 Malata Close, Westlake, and you are an engineer
by profession; is that 807—— That is right.

What field of engineering?— Mechanical engineering.
! ‘ 30

How long have you been an engineer?-- Thirteen years.

You are employed by the Queensland Electricity Generating
Board as the Operations Resources Engineer?-- That is correctT

You have sworn an affidavit in this matter; do you remember
that?-~ I do. |

Have you a copy of that affidavit with you?-- No, I don't
(Eanded to witness. i*c

I am going to take you through it all. Paragraph 10: ‘you
say that the merit order is varied . from time to time and i
decisions based upon it are made frequently, and then in
paragraphs 11 to 19, you set out an example of such a variation

‘and decision; is that correct?—— That is correct. l

50

€0
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During the cource of the lasi five ycars arpresiimately
h-w many time would the decisicms have bercn va.iedi—-I% ig
very difficult tos::, i/he mino decisions could be ma’e
veekly at different times.

. But the ones which concern you then zre %oken as more
importsnt decisicns; is that correct?--I arm prcbably involved
iﬁ probably a dozen occasions. This is just one example of
these.

You deal with an occasion that had to be ccnsidered during
the financial year ending June 1980; is that so?--Thzt's rizht.

If you would go to paragraph 12 wherc you say, "The
defendant and its subsidiary companies supplied arproximately.
46.7 per cent of the coal required by the plaintiff in the :
West Moreton region." The subsidiary companies supplied, as ;

~you understocd it, coal pursuant *¢ which azreement?—C,S,

29/3.

Can you tell me something of the proportions of that ,
46 per cent which would have been supplied bty Hew Hope?—
400 over 720, what that is; between 55 and 60 per cent or
sosething like that.

~
(s

55 to 60 per ceat of the tctal amount supplied by
New Hope and its subsidiaries; is that correct?--Right, yes.

Which would be something of the order of approximately 25 .,

area, that is from the West Moreton field?--Yes.

!
Scrething of that order?—7Yes. i

You have provided a firure of $13.47 per tonne for West
Moreton coal - if I can say the defendant's ccal - and the
Callide coal of 12,547--That's right.

A schedule has been annexed which sets out various costs.

‘Would you look at Schedule A? Eave you found that documenii—-— .

Yes, - :
[

I worder if ycu could tell us saething about the eolumn .
which is "Energy Cost at Load Centre". You have got a figure;

for Callide of 6.87. Do you see that?--Y's. i

What is "Energy Cost at Load Centre"™? How is that
calculated?--That is the cost of providingz one megawatt hour
to the main load centre, which in this case we were looking at

south-east Queensland. 38

2

Bo, althoush it comes from up at Gladstcre, that is the

cost of provision for southeastern Queensland; right?—-Yes. ‘

Typen Swanbank A is 6.17 and Swanbark 5.67, acair fhe cost
of supy;ly to southeastern Queensland?--That's correct. '

Why is Swanbank B cheaper than both? V¥hy is it adle te
supply at a8 lower rate than either Gladstone or Swanbank A?--

se2-c.1n the, case of coiparison betweenthe Swanbank -A- and- Bwenbank Bj

Turn 6 1rs/76 -1 D.S. Baguley
Exam.-In-chief
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p handling?-—-Yes.

Swanbank B is a more modern, more efiicient rlant, s the :
difierence there is jurely the difference in cf:iciency of '
the plant. In the case of Callide co:parad with Lwanbank B,
apart from not only being a more efficient plant, there is
also transmission losses involved in transferring energy

fron ¢~ tral Queensland dowa to the load cexntre, therefo-e

the cost of producing cor supplyinzg enerpgy to the load centre
for Callide is hisher than Swanbank B, i

Would you look at Exhibit B, thc report by your office
of 5 October 19792 Do you see that docunent?—~Yes.

You discuss availability of coal, and then in paragraph
%3 you say - or the author says — "Meoures to ensure a high
level of generation at Swanbank B have beczn taken to optimise
system operating cost. However, it is not likely even with
Swanbank B at high load level that the weekly burn would
exceed the delivery load and the stockpile could be expected
to continue growing." Do you see that?--Yes,

no other alternative at Swanbank other than to double handle |
coal, given the current order of merit it would be more (
economical to load up Swanbank A units ... rather than create |

decision or that? Was it you?—This repcrt was written by me.
I then wrote the notes on the bottom of the page, which was |
handed on to our system control centre at Belmont who handle |

was countersigned by my superior for instigation.
I
That was done?--Yes.

Swanbank A was loaded up to avcid the cost of double

BY HIS HONOUR: Vhat is involved in double handling?—
In this particular case we had rur out of space within the
The cost we looked at here was purely the cost of puttirg the,
stock.on the ground end picking it up again, a pick up and |
put down situation.

on page 2, the station estimate of the cost of stockpiling is
45 ¢ a tonne?--That's right.

BY HIS HCNOUR: Wwhat is meant by "loading up" in this
context ?--Sorry? '

You say it would be mcre economic - or rather you szy it
is preferable to load Swenbank A units rather than to load
Glaodstore units. What is meant by that?—Simplifying things
slightly, we have~a merit order that puts plants on line,
and we might just sit it through at minimunm load and when we |
have ancther it will load i* up %o full loadl; because sone of!
our plant provides reserves, so we load up the most eccnecilc
units to full load and keep the other ones slightly below !

d_so they can pick up losses. We had the Swanbank A i

confines of the power staticn and we had to create a stockpile

20

And then at the end of paragraph 6 there is: "If ther: is

auxillary stockpile at Swanbank.” Vho had to take the relevant

day %o day running. That is virtually my recomzendation which

30

L)

BY MR. CALLINAN: In fact, I think it is costed in the report

50

60

wnes-cunites con line, but it is cheaper to load tTHed up and~bripgback
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BY M. CAL .INAN: Is the decisicn tzken ‘¢ do vhat you ( )

did to save the 45c a tonne double handling charge’--We actually

caved 40c a tonne because there was a penalty ir burnin~ the

Callide azairst burning the Swanbank load. :

If you had known at that stage that the cost of coal would
have been increased by more than 40c per tonne, would you have
taken the decision that you did?~-No. In this -articular case we
were trying to decide whether we should create that auxiliary ¢
stockpile, but ve decided it was better for us to tranrfer

this energy than to create an auxiliary stockpile, E
i

What would have becn the feasibility or eccnonmic
desirability of crcating a stockpile if, in fact, the cost of
New Hope coal was to be more than 40c per tonne increase =- !
was to be increased by more than £0c per tonne?--The 40c a |
tonre is the average price, so if the average price of Swanbank
coal had risen by more than 40c then the decision we would |
have taken would have been to create ar zuxiliary stockpile.

-
20

In paragraph 16 you refer to marginal costs of erergye.
I am not too clear a*out what you mean when you say that?—-~
In this particular period of time we looked at the fact that
the West Moreton contracts were operating at 90 per cent of
their - of the capability of each colliery. If we looked at |
the average costs of the coal - which in Schedule A this is
what the schedule is trying to show, that tke average
price 1s made up of two components, a fixed price and a variable
price, the fixed price being the price you pay no mat*er what'
tonnage you take, the variable price being the increment
to take us up to the next level, and the marginal price we are
talking about is looking at the amount of that wvariable
component of the price per tonne, and then convertirg that
through the various delivery charges, transfer penalties,
to a marginal cost per megaWatt hour of energy produced.

Then you say in paragraph‘B: "Thus a 40" — I think it
should be "cents" - should it not?-—4lc, 10

‘"Corresponds to a 70c per tonne increase"; is that
correct?--That's right.

"In average prices, and $1.50 increase in the price ...
and ite sutsidiary companies." Bearing in mind that of the !
46 per cent approximately of the coal supplied by the defendant
end its subaidiaries to Swanbank about 55 per cent approximately
to 60 per cent ig actually suprlied by New Hope, can ycu '
give us a figure instead of the $1.507--iomething like betweenso
$3,50 and $4. That is a very rough-off the top of the head.g

§

You have done a calculation upon the basis of the total:
claim - retrospective claim for more than nine million dollars
and the results of that are shown in paragrarh 19; is that !
correct?--That's risht. That is a very general claim, Ve
just divided the total quantum of the claim by the nuab-r of
tonnes in that period. - .

> - . a 60

1w
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Sh&?ﬁ;?d Is it possible for you to be precise zbout that?--lTo: ‘
(Contd.) fron my knowledge cf the claiws, no.

If I can take you then to paragraph 22 or puragraphs 21
| and 22 which exhibit an invitation to tender. \ere, in fact

i those tendcrs explored.--What do you mean by “explored"? K

What did you do? Did you accert any of these?--YWe didn't
eccept these tenders. We went right through the process but |
0 did not accept tenders. R
| , , |
\ Sofar as New Hope was concerned, did anythirg New Hope
did or was doing have any influence upon the decision n-t to'!
accept those tenders?——New Hope meaning ———-- !
The defendant?-—At tha! particular point in time? !
What they were doing in relation to the actual price of!
coal under the agreement?--No, not at that stage. There was'!
20 nothing they were doing that would have influenced us. 20
30 30
40 40
50 5t
!
€0 Agjoo
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What about the quantity being taken from New Hope? Vere ! :(Contd.)
they affected in any way by the decision in relaticn to the '
tenders?-- The decisicn taken at that point in time not to !
continue with the tenders was based more on an uncertainty of |
the industry going into a seven-year projcct. It was contracted
that it seemed better for us to remain with existing contracts,
There would have been a slight downturn in demand,

Why was it better to remain with existing contracts?--
At that point in time there wasn't enmough - there wasn't any
economic advantage in continuing with the CS26 contracts at 10
that particular point in time.

!

I
In peragraphs 26 to 31, you deal with a particular !
insurance claim which you say is an incidence of various claims
Assume that New Hope becomes entitled or actually recovers the;
amount which it has claimed.  To what extent would your
insurance settlement have fallen short of actual cost, leaving
aside ————-

MR. JACKSON: With respect, that is a matter of 20
speculation.

MR. CALLINAN: Can I ask the witness?

BY MR. CALLINAN: Are you able to make an estimate of
that based upon the claim which has been made without knowing
of the $9 million, approximately?-- Surely, on New Hope - I
could ~ it would have to be around about the $100,000.

"Just on New Hope alone?-- Something between $80,000 and 30
$100,000.

Were there any other such claims?-- Insurance claims?
Yes?-- There were several other insurance claims,

Have they been settled?-- The replacement energy side of
these claims has been finalised, but we are still haggling over
some material damages side of it. .
4

But the replacement energy claim has been settled. Have
they been settled in the same way as the one which is exhlblted
to your affidavit?-- Not to the extent - we only sign the
release for the whole claim, right; we haven't sort of - I think
we'd have trouble going back to argue the other parts.

Bo far as you kn0H3 the replacement energy costs have been
negotiated?— Mmm, that's right.

~
Py

The other outstanding matters are other items of damage?-- °
That's right.

One other thing I wanted to assk of you
MR. CELLINAK: Thank you.

!

Gavt Prenrer, Qid
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CROSS-EXAMINATION:

BY MR. JACKSON: Would you look, please, at the docurment !
which is Exhibit "D" to that affldaV1t? That is a ternder?--
(Vitness does as requested.) !

i
t

That was a tender, was it not, for the supply of coal for ;
power stations in Brisbane?-- That's correct.

And at the time, of course, you were already committed to-
buy coal from New Hope under its contract?-— Thet's correct.

Subject to these proceedings, and the way of buying coal
under that was to give a firm purchase order for an ensuing ;
calendar year, the confirmed purchase order being givern by the |
middle of the preceding year?-- That's correct. i

At the time when you invited tenders, you had not - is it
the position - turned your attention at all to Clause 9.1 of
the terms of the agreement presently in question?— Sorry, 9.1
being —----

The agreement with New Hope presently in question?-- The
turndown ——---

You hadn't turned your mind to the terms of Clause 9.1 of
the agreement presently in questlon?-- - I'm afraid I'm not
fully - I can't-put what 9.1

BY HIS ECKOUR: Perhaps if we put it before him, 5Show this

to the witness?-- (Handed to witness.)
o re
BY MR. JACESCN: Now, you are familiar with that clause,
aren't you?-- Right; yes.

10

20

30

Since this case started, you have looked at it many times?--

I had a few looks, yes.
And you have sworn affidavits, exhibiting this document?—q

And at the time when you invited - were you the person
respon51b1e, by the way, for the invitations to tender?— lo,
that's the function of the State Elcctricity Commission.

You are committed?— I was assisting with it.

You were familiar with the invitation & the terms to
tender?— In this way, yes.

And the invitation to tender made provision for increases
in the price of coal supplied by reason of chenges in cost and:

| 40

59

in the cost ‘of producing and supplying coal under that ogreement?-

It would have done.. It was an invitation to tender, not a
contract.

]
. But it was in the form, a form which set out the contractual
terms, didn't it?-- It would have a format which csme through to

a similar sort of contract. {

Govt. Printer Qnd, /.
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. accordance with the agreement made pursuant to specification, |

prices of coal?-- Sorry, in working out which price of coal? 30
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If you look at Exhibit "D" to your affidavit, which is (Contd.)

the invitation to tender —---=?-- (Witness does as rcquested. )

... at page 20 of the document it made provision for there
to be escalation provisions which properly reflected the changes
in the costs on the cost of producing and delivering coal in

end then it went on to say, "Further, if either party to such
agreement at any time ... Section 16.1." Do you see that
there?-— Yes. :

And then it went on to say, where the agreement had been 10
reached, the matter was to be decided by arbitration?— Yes.

If you look at page 30, provisions made for arbitration
in relation to such matters —=—-—

HIS HONOUR: Did you say 43?7

MR. JACKSON: I said 30, Clause 16. 1.

WITNESS: I see that, yes. 20

BY MR. JACKSON: Now, at the time when you were evaluating
the tenders, can you tell me this: you were familiar with
the existence of Clause 9.1 of the agreement presertly in question
in these proceedings?-- I was aware of its existence, not quite
familiar as I am now.

Did you pay any attention to it at all in working out the

Working out the prices of coal, how suitable they were in
terms of that tender?-- Fo, I don't understand your gquestion.

Well, at the time when you were working out whether the
tender should or should not be accepted, what attention did you
pay to Clause 9.1 of this agreement?-- I don®t believe we got ]
as far involved in the escalation formula at that point in time.

At the time when you were working out whether the tender : 4
should or should not be accepted, or whether any tender should
be accepted, did you pay any attentlon to Clause 9.1 of this
agreement when you had ?7— Not that I recollect, no.

It was relevant for those purposes, wasn't it7-~ At that
point in time, I would say - certainly in relevance.

Completely in relevance?~- I'm not sure. I would have,
from my point of view — I was looking more at the technical
side of things at this stage. 50

Might the witness hand back that Exh;bit 12-- (Witness does
as requested.)

Can you tell me this: in relation to that tender, the |
tender that was lodged by New Hope, it wasn't a tender for coal!
from the same mines as are involved in supplying under the
coal supply agreement in question here, was it?-— It was from
the Jeebropilly mines.

£

—

Govt. Prinzer. QId.
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Which is an open cut mine?-- It is un open cut nire. )
Which, of course, you wculd expect to be much cheaper thaﬁ
an underground mine?-- One would expect so, yes. i
And the coal being supplied under the coel supply agreemeht
in question here in these proceedings is produced by underground
mining?-- Underground and open cut, I believe. |
Principelly underground?-- Well, I wouldn't use the word '
"principally". All I could sey is that it is underground
and open cut. It varies from time to time. - ;

The price of coel paid to New Hope under the agreement '
presently in question here has been the highest, would you '
agree, of the coal, highest of the prices paid to the suppliers
and to the Swanbank from the West Moreton field?-- That's righﬁ.

That's common knowledge, isn't it?—— That's common knowledge.

»«S50 that the New Hope coal has been the most expensive,, 20
throughout the time of the agreement?--~ That's correct.

And et the time, of course, other agreements were entered
into with other suppliers in that field?-- There were, yes;
that's right.

The coal that was the subject of tke tender by New Hope
that you refer to in that agreement was coal which couldn't be
utilised in Swanbank in large quantities?-- There were problems,
technical problems why we couldn't utilise it in those quantitien;
that's correct.

There is really no comparison between the price that you
would expect for coal from an open cut at Walloor pit, which was
the subject of the tender, and the coal - the rrice you would
expect for coal being supplied toSwanbark under the rresent
agreement?-— It depends on how you mean "comparison". When you
are talking about the tender in general, there were other coals
that were not Walloon series coals. .
4

But the coal that was supplied, that was said to be going
to be supplied as tender by New Bope ———--7-~ There is always &
comparison. I'm Just - the proposal would then be where it was
being burnte.

You would expect it to be much cheaper, wouldnt you?—
Opne would expect it to be much cheaper because

Tell me, then: why do you go to such length in your
affidavit to discuss that tender?-- In my affidavit, I'm purely 5°
pointing out that there were other coals avallable at that peint
in time which we didn't take.

You didn't teke-any of it?-- That's correct.
And, of course, you had some contractual obligastions: |
towards New Hope, didn't you, to take coal?-- Within a certain
range, yes.

€2
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obligations, didn't you?-- That's right. ' ' (Contd.)
And during the period that you were taking cozl from Few |
Hoge - I'm sorry, 1'1l start that again., From the period of
1 January 1978, each year you gave and had given the firm .
purchase notices?-- That's correct. |
]
Including one for 19837?-- That's ocorrect. ‘
l
i 10
i
20
30

Govt Punter, (M
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And during that time, the amount that you had taken has | i
been the amount of about 400,000 tonnes, is it not, with |
perhaps one exception?-- I think around about 1979, we went
back to the whatever - 3%60,000. \
And during that time, you didn't ever, apart from that |
one occasion, exercise your right to go down to 90 per cent?--
No. |
l

You had seen, I take it, various documents setting out the

price. of coal that came from New Hope?-- When - yes, I have ! ¢

seen then,

The time when you were fixing your merit order?-- Right,
yes. ‘

You have had a merit order throughout this time?-- We have
them all the time.

You bhad & merit order from 41 January 1978, at least?-- Yes,
We always have merit orders. | 20

In relation to the merit order, can you tell me this: you
relied, you say, on the price being charged by New Hope for
coal in fixing your merit?-- We had, partially, in combinatio
with the others. T

And the price that was used in fixing the merit order was
the price that was worked out in accordance with the agreement?--
That is correct. 30

What attention did you pay to the possibility that the
price might be changed?-— No attention.

Did not consider it?— No. We just used the escalation
formula to push it through.

It did not occur to your mind that there might be some
application for review under Clause 9.,17-- Not under Clause 9.1,
no. 40

And the first time you considered that was after the
claims were made; is that right?-- That is correct.

In fact, the fact that claims for a review Were likely to
be made was made clear quite some time ago, wasn't it?— Sorry,
but which review are you talking about?

Talking about the review in respect of coal supply after
the first five year period?-— We always knew that there would | 50
be a review at the end of five years, yes.

But claims for review in respect of coal which had been
and which might be supplied during the five year period - the
first five year period?— Sorry. This is - we knew that at the
l end of five years we would be having a review of prices for the
ensulng five years.

i
'

But you knew - it was made clear to you, wasn't it, in ttho

ganmz—cm«ﬂau b1/60 20— p_.J. Baguley
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period prior to the end of 1982 that a claim vas made - was S%zﬂ:?d

. being made for an incrcase in respect of the price of coal — " (Contd.)
. supplied, also prior to the date on vwhich the clain was made?-- :
- No, Sometime in early nid-1981, there was a claim served on us.

] There was a claim served on you - a mere formal claim

i served on you - on 14 July 1982, wasn't there?-- Sorry, 1982, yes.
I

|

But before that, there bad been discussions between
officers of the Q.E.G.,B. and officers of New Hope in relation -
to the cost pressures that New Hope said it was feeling and the
i fact that it wanted an increase in price -7—— They were foreshadowed
before that date - a notice that we would be making some claims.

And the discussions started in the latter part of 1981,
did they not?7-- Yes, I believe so,

So, can you tell me when it was in 19817-- I think it was
Just before Christmas - November, or somthing like that, i

From at least November 1981, you knew that there was 11ke1y
to be a claim in respect of the 1ncreased costs of coal?-- We . -
knew that they had foreshadowed that there was claims. We
weren't sure how the claims would be put forward, no. |

At that time, it was apparent, was it not, that the coal:
supply, at least after that time, was coal in respect of which
it was likely that they would seek to have the price reviewed?--
They would seek to. It was possible. It didn't say the claim
was necessarily paid.

Of course not. You knew, did you not, from the latter par?
of 1981 - from November 1981 - that New Hope was claiming that
the price should be reviewed?-— It didn't have a formal - we
knew there was a possibility of them reviewing the price = of
asking for a review of the price.

So, you went on with your merit order on the basis that the
price would not change?7-- On the merit order, yes. I would say
that, yes. i

At least from 1981, you thought it possible that the price
would change?-- It was possible, yes.

And you did not know how far back that would go?-- We j
didn't even know it was going to go back - there was any
possibility of it going back. ’
You bad not thought about it going back, had you?-- Not ét
that stage, no. ]
' t so
Just talking about your merit order, I want you to look at
paragraph 7 of your affidavit. In that aff1dav1t, you say that
you sought at all material times to place maximum dependence
upon those generating facilities at the lowest cost?-- That is
correct. i
i
Whether you in fact used Swanbank or not during the
period you are talking about, you B.g go take coal from iiew Hope -,
didn't you?-- We -had a commltment the contract, that is correct.
| 60

ﬁﬁF“‘

s2-Govt 7R /B2 H1/60 -21= D.J. Baguley
/

f.-oes-examination

436.



In the Supreme
Court of
Queensland

No. 13
Transcript of
Shorthand
Notes
(Contd.)

20

30

40

50

|
And you had to take each year coal which was at least 90l
per cent of the previous year's firm purchase?-- That is correct.

And the decéision to take that coal - the decision £1x1ng
the quantity - was the decision which you made by the end of !
June in the preceding year?-- That is right. !

And, as I think I asked you before, there was only one
year during that period when the firm purchase declined from
the preceding year?-- That is correct. .
[ e
And in fact, more was being considered - you were cons1der1ng
taking more?-- More than the 100 per cent?

’ﬁﬁai\ There was a period where we were interested to flnd
out the incremental price would have been for more. l
In 1979, you were seeking to take, in an ensuing year, \
more from the commitment for the firm purchase - you were
interested in it7-- We showed interest in making an inquiry. o,

You mentioned in paragraph 10 of your affidavit that your
merit order was varied from time to time, and you make various,
decisions on it, but the merit order applies, does it not, to |
coal - _.r the use of coal which you have already acqulred in
the sense of having it or which you ordered the previous year?--
No.

You tell me why it does not?-- Not necessarily. We try |
to look at what the replacement coal would cost in respect of ! ;0
saying that if you are committed to a coal, it is the make-up =~
whether you make the purchase decision for future coal, that |
could determine the merit order for a particular point of time,
or whether we could get cheaper coal by asking for another 10 |
per cent, so0 we are looking at what the next dbit will cost us,!
s0 that in the case of asking New Hope and the West lioreton i
Mines whether they could produce more than 100 per cent, we
would then get an indication from that price what the coal - \
what coal price was used to slot Swanbank in. |
42
So, the merit order is fixed at the time you give the firm
purchase order?-- The merit order changes a fair bit during the
time we make a decision on that firm purchase order of our plan -
on our calculations of what the planned merit order would be I
in the future. i
i
|

And is_

/ What happens »~""= you get changes to that merit order,
depending on the cost of coal elsewhere, don't you?-- You have:
got a fair range, but there was only a couple of days where it
was a bit grey, so if we run short of coal in a particular station)
then the next - whenever we had to buy the coal to f£ill it wup
would determine the merit order, but when we give our firm . !
purchase by notification, we have got to plan . where our coal
is coming, to reach the power station. We know how much coal |
is being taken to make up the full requirement of that statlon.
That becomes our merit order setting price.

1
Is it right to say that if, contrary to the Q.E.G.B.'s view,
a review had taken place which alters the cost of coal alreadzJ

+

1
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supplied, then that cannot affect, I take it, the merit order
that is already applied in respect of the coal that is being
used., It cannot affect it, camn it?-- Not to what has been used,

no. ' ;
i

And in respect of coal in the future, it will alter the
merit order - that's right, isn't it?-- You are saying if -----

Put it another way: why does the merlt order matter - Jjust
komzrexxexkiie a question of costs, isn't it?-- The merit order,
gives our operating personnel the way in which they should
schedule the plan on line which will then determine the amount
of gExX coal at each particular station. l

And they do that because of the cost, don't they?-- It ig
based on the fuel costs, yes.

If it be that the price of the coal supplied in the past 'to
Swanbank and already used increases by reason of a review, all
that == happens, 1is it not, is Just that, under the terms | 3
of the contract, you had to pay more than you had to?--~ But we
made decisions in the past which would have changed, if we
would have known the price at that particular time,

Put it on somewhere cheaper?-- That's right, the total
overall. We are still looking at the overall system costs -
the total costs of the basic electricity consumer would have
changed.

But at the best, you would have still had to take 90 per | 39
cent of the previous year's firm purchase?-- That's correct,
but there is a lot of difference of staying 100 per cent and
going down 10 per cent.

But in any event, you did not turn your mind to the
possibility of price increase, did you?-- No,

The merit order is an intermal thing, is it not, worked

Out in QIE.G.B.?-- Yesc
40

You did not consult New Hope about the merit order?-- No.

They all would not know what it is, I suppose?-- Some of |
them may do.
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You do not ever say, "This is the merit order we have now."7?--

Fo.

The only thing you expect people to know about it is to
assume that you have some order of bringing your power station
to overload capacity?-- The only way is when we give thex

a notification. That is the only indication we give them as
to using more coal.

50

What notlflcatlon are you talking about?-- The notification
for the following year. That would be the only indication they
would get of how we are running our system. :

{

You would : not gef too much indication on your merit ord?go

5

B/82— Govt, Pro=tar (g,
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1f all you are getting is an order for the came amount every:

yeur, except for one year; would you agree with that?-- .

You wouldn't get much, no. bt
In any event, you do not coniunicite your zerit order to

Neui Hoyv?--Ho. ?
In how many ycars since 1978 would your merit erder have

ch-psed if the amount of the claim had be.n a.lowed?—i h ve

got mo idea.

It would only have been 1980, would it not?--torry, you !
mezn at what pcint in tipe?

y 16
I
No, not at what point in time, wvhat yeaxrs? It would onlyl
have been 1980, would it not7?--Late 1979 we wculd have rade ;
decisions whether we were able to buy thz incremental ceoal i
fronm Wect Foreton, and 180 such that the difference in ;rice,!
in merginsl price between Gladstone and Gwanbank were very I
close, They would have b= the major rayments. There nay have
becn other times, but I am not sure withcut calculating. |

In relation to what has been called retros: ectivity, havelZG
other claims been made - clains under clauses eguivalent to
clause 9.1 -~ by . other suppliers on the field?—There wus

MR. CALLINAN: I am objecting on the grounds of irrelevance.
HIS HONOUR: On what basis are you rutting it?

MR. JACKSON: O(nly in this sense, it is a question of
reliance on the matters that constitute the estorrel, and that
involves a question of knowledge of the subject matter. | 30

EIS HCNOUR: I really cannot see that a rerresentation
by B that he was entitled to a higher cost would justify the
conclusion that the rlaintiff was not acting on = re resentatian
wvhich had been got from A that mo higher cost was being asked, :
or something of that kind.

 M3. JACKSCN: I shall not pursue the point. Might the

witness see the affidavit by Mr. Walker which is the later of
the two? 40

{Shown to witness.)

BY MR. JACKSCN: Just have a look at that document?——{Witress
looks.)

Ycu will see that that document is ar a2ffidavit made by
Mr. Welker. In paragraph 2 he says that on or about th: end of
each month the defendant furnished to the finance departrment of .,
the plaintiff a pro forma inveice relating to the delivery of j
cozl in thut month, and then he exhibits two of then, Exhibits]

| A1 and 2. In the ordinary course of events did ycu sce those

invoices?——Not normally, no. :
hpart from preparation for this case, have you seen them?—
I have seen thex before, but 1 d¢ nct see the ncrmally. I do nod

see them :ach month. These particular ones, no. N

19718/82- Govt, Printer, Qid.
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You have szecn so_e, in fact7—--I have secn cxenple. of then,
yes.

; For what purrose have you seen then?--Juct vhern we huve
! queries oa rrices, or if there is any qucr;y on vhether it suould
be paid or not they might send it up .o us fer guery.

But in the ordinary course of events wh:rt derartzent would
they go to?—-It would =0 to the finance de. art=zent. ;10

When it went to the finance de?artment,'who is the i;erson
who loocks after it there? Is thatMr. Wa ker?--lr. lialker is
head of the de:artment. i

]
Who is the rerson who ordinarily looks after it, where it
would normally go?--I believe it is the clerk for rayment -
John Dooley, I believe it is. If I want any prices on ccal,
I ring him up and he tells me the latest price., :20
{ .
Do you know what system operates in that dervartment for !
dealing with these documents as they come in?--Only superficizlly.
We receive a copy of a calculation froc Spry Walker which tells us
what the price is that should be paid under the esczla%icn
rrovisions of the comtrac:., and that is sent to the finance ;
de . artment. I think it is a copy of what is sert tc the actual
mines themselvec. 7Then the colilery itseif just sends the i
account in baced on infcrmation from Spry Walker, and the rrice
according to the escalation rrovisions. i

20

30 Are you the officer of GEGB who really has the corduct of ;
this case sofar as QEGB is concerned?--when you say "ccnduct“?i
- \
Are you the rerson who deals with the solicitors and so |
on on behalf of QEGB?--I am a bit of a middle man, you might say,
in that respect. i
You have seen, I take it, the amended statement c¢f claim ?
that (EGE has in this case?~——1 am a little bit confused by all |
0 the statements of cleim. - T i*v
You are not on your own in _-that regard. May the witness;
see the amended statement of claim?

|
: | !
" HIS HONCUR: One has not been filed. I have a cory. - ]
There should be two, of course, one for the judge and one for
the file, There is only one eo far, . 1

1

BY MR. JACKSCH: Have a lock at paragraph 16 of that decument.
It refers in the last three lines to the cost of coal as notificd’®
0 | by the defendant to the ylaintiff and adjusted frow time to time?——
(Witness looks.) ;

Sofar ac the notifications of the cost of coal and adjustnehts
to it that have been given by NWew Hoprec over the ycors are | :
concerned, arc they the documents thzt ere Exhibits A1 end 2 ~ !
documents of thuat type to Mr. wWalker's affidsvit to whica I took
you a moment azo?--1 would tend to think they were core the '.J
iother ones. A1 and 2 are adjusted for quality, so they are not !

€ really the straight contract rrices. The contrag;_priceSuuc;ld.hé‘

19718/87- Go_-l. ?:-me'r Q. ,
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(Witness .oes as requested,) ;
t
[}

the ones that come from Spry Walker even thouzh it ceoe: via
a third rarty. It is still really coming fro: the colliery.

Is there an arracpgement between (EGB and all the coal
sup liers who have contracts siwilar to this with Spry Walker?—-
Do all the calculations. Thuy cosc —-——

In accoriance with the agreement and thcn notify bothsides?—-
Right. :

And then, of course, the contract itself contexzplates that '~
there will have to be adjustments to it once further iafcermation
becones -available?—This is just on indicec, yes.

And the way in which all that has happened over the years it
has been going has becn that opry iualker work out the rrice in
accordance with the contract and tell both rarties?—-That is
right. 1that is how I understand it, yes.

Those are the motifications of the price that have been
given by New Hope sofar as you are aware?——That would be my
interpretation,

227

lerhaps you could hand back that statemcnt of clain?—

If New Hope's quantities were cut down under the agrecment;
in other words, if you gave them a 90 per cent fim rfurchase
notice rather than one for an amount which was the same as the
rreceding year, then the result would be that its unit price : ;,
per tonne of coal would go up?—The average price would change,
yes,

And it would derend on the amount involved in the sense that
it might not be werthihile for you to give us a S0 per cent i
notice one year rather than 100 per cent because of the fact
that you pay at a higher rate?—-That is correct, That is the
marginal price I was talking about before.

Would you look at Exhibit B to your affidavit where you 40
talk about the rosition at Swanbank? Sofar as Swanbank was
concerned, did it have small or relatively small stockpile
facilities?-—550,000 tonnes is a fairly large stockrile,

|
550,000 tonnes capacity?--Phat is right. 410,000 is‘in the
bunkers, I am thinking of the bunkers as part of the staks. |

When you speak about double handling being a possibility;?
does the doutle handling come about because of the fact that th
stockpile capracity is exhausted?——ihat is right. i s0

|

The stockrile capacity becoming exhausted is caused by the
orders that have been placed by the (EGBi--It coues about b.cause

the consumption.is less than the deliveries, and deliveriés are

what we are motifying, |

. |

And the consuzption being less than deliveries comes about,

because of the operation of your merit order, cn the one hand, |

does it not¥~-No, it is more the level of demand in the system.
If we haven't accurately forecast the system at Swanbank, because

wnae.

/

3/9 h3/76 —27- Ded, Baguscy. oo
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and so variations would be felt there.

You do not want to create an additional stcck ile =nt
Suvanbank?--No. We were looking at the cost of ruttiry an
auxiliary stock ile thex, just comparing that with shifting.
energy.

And at the tire when that was being considsred, which was,
1 think, in 1979, to what extent werc ycu familiar with the

‘0 | rrice being charged for New Hope coal?--I would only be e
: faniliar with whatever the latest notifications wezre. :
i You did not often see the notifications themselves, did
I you?--Every year we had regular revicws. We Just ask the latest
| price and use that to price our ezcalations frowu then on into
the future, :
!
You would just be told what the price was?--That is right.
2 You did not go and ses the original document?--No, I 26
believed the clerk,
The Court adjourned from 1 p.m. till 2.30 p.m.
30 30"
40 4u
|
|
i
|
50 ' 50
i
!
!
i
i
60 | 60

07t

8/82— Govt. Premter, Cid.
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The Court resumed at 2.%1 v».m.

DAVID JCiIN EAGULEY, further cross—examined:

BY MR. JACKSGH: I was asking you a little earlier about
the discussions that had taken place in relaticn to the clainm |
for retrospect1V1ty. and you menticned that it vas in Hoverber;
1981 that those. discussions first took place?-- MNcvember 198e1 5
there was the first meeting for the five-year review, and "it
was foreshadoved -~ my memory doesn't exactly serve because we
are talking about two separate things, but that was when it was
first raised, I think,

1
|

In anywent the price was not fixed for the five years
after 1982 prior to the end of 1981, was it7-- That is 1983 to
1988 you are talking about? _

1983 onwards, at any rate?— -At that point in time, no.

The contract suggested it had to be fixed by the end of
December 1981?-~ Yes.

And the parties discussed that through 1982?-- That's righ

HIS HCNCUR: It has not been fixed at all, has it?

MR. JACKSOK: No,

BY MR. JACKSON: The position, of course, is that the
company is still supplying coal pursuant to the firm purchase
order given in respect of 198327 That's correct..

In the discussions that took place from November 1981.
onwards, the question of retrospectivity - to use that
expressicn - was one that loomed large, was it not?-- Certainly
brought up several times, yes.

You participated in those discussions?— I was in the
discussions when it was mentioned,

MR, JACKSON: I call for a letter dated 10 February 1982
from the defendant to the plaintiff.

MR, CALLINAN: At the moment I am sorry, we cannot produce
that, I wonder if my learned friend has a copy?

MR, JACKSON: Yes., I am afraid it is rather ragged. I
tender a letier dated 10 February 1982 from the defendant to
the plaintiff,

(Admitted and marked "Exhibit &4".)

MR, JACESON: Mazy the witness =se that?
S

MR. CALLINAN: -_I wonder if I could see it first?
(Exhibit 4 handed to Mr. Callinasn and then to witness.)

BY MR. JACKSON: That was one of the letters received, was

it not, by-the Board in »lation to the claim that was :roreshadowjd

Sowt, Puinter, Qid

Turn 10 LRS/42 -29- D.J. Basuley . . ..
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in relation to the costs of coal already delivered unler the
contract?-- Yes, ‘

MR. JACKSON: I call for a letter dated 13 March 1982, {
again from the defendant to the plaintiff, Asain I will tcider
a COnye. i

(Adnitted and marked "Exhibit 5".) |

MR, CALLINAN: May I see that?
(Exhibit 5 handed to lMr. Callinan.)

MR. CALLINAW: I object to this letter. Ycur Honour will
appreciate I had not seen it before it was admitied and marked.
It is simply not, in my submission, relevant.,

(Letter handed to His Honour.)

HIS HCNOUR: Yes, Mr, Jackson? 2

MR. JACKSON: I tendered the document as being a document
which indicates clearly that it is part of corresrondence in
which the claim for more money payable under the contract is
being made -~ is or is likely to be made.

HIS HONCUR: Mr, Callinan?

MR, CALLINAN: It may depend in the end, of course, what
is the material time. I would concede that if it can be put 30
upon that basis in its relevance, so far as time is concerned,
it could be received. Your Honour appreciates that what I am
objecting to really consists of all the complaints about the
contracts.

HIS HONOUR: I don't think it prejudices you much, so I
will permit it to remain an exhibit although its ultimate
relevance may be one we may hear argument about.

(Exhibit 5 handed to witness.) 40

BY MR. JACKSON: You have got that letter there, have youil—
Yes,

That again is one of the letters that was received from
the defendant?-— I believe so; yes, it would be.

In fact, you replied to it, did you not, by a letter dated
4 May 1982% Would you look at this document?-- (Handed to l
witness,) I 50

That is a letter which you caused to be sent, is it not-~
the one I have Just handed to you?— Yes, that's right.

MR, JACKSON: I tender that,
HIS HCNOUR: Do you want to see it?
MR. CALLINAN: May I?

216"t RE /42 -30- D.J. Baguley
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g%zgzrd (Letter handed to Mr. Callinan and then to His lionour.) ‘ :
(Contd.) HIS HCNOUR: That letter of 4 May 1982 from the plaintiff',
to the defendant is Exhibit 6.

l
Ex.6 (Admitted and marked "ExHLit 6".)
3

BY IMR. JACKCON: - May the  witness see that one that has
been marked?-- (Handed to witness.)

Would you look at the third paragraph of that letter?
That refers to claimg for retrospective price adjustments; do
you see that?-- That's correct.

10 | 10

|
i
|
|
It was clear to your mind at leest on that day, 4 May 1982,
that clains might be made in respect of price adjustments for
coal supply at the time when the adjustment wzs to be made?—-
It was clear to my mind at that point in time that if there
vere going to be any retrospectiw claims then irnformation was
required,
20 20
But it had been indicated to you, had it not, that there |
were likely to be claims which were retrospective in thet sense?—
At this point in time I was aware of the fact that there may bve
retrospective claims, and I made a statement in the letter to
say that if we were to entertain retrospective cleims we would
need at least this information I asked for in this letter.

You would want actual costs and conditions, as you say
there, over the full period?— That's right.
30 30
The full period of the contract. I take it ycu mean
there from 1 January 1978?-—— Not necessarily. It would be the |
full period of which they wanted to claim the retrospective :
clains,

Actual costs and conditions over the full pericd, you
refer to?--~ I am referring to the claim for retrospective price
adjustments.

a0 : You will see you refer in that paragraph to the start of | 40
the contract, and you refer in the precedirg paragraph to the
start of the contract also, do you not?—~- Yes.

In fact, you did receive a submission setting out a claim
which was retrospective and which also sought a revised base
price from 1 August 1981 - after that?-~ I'm not sure of the
dates. I would hz=ve to see vhat you sent to us.

MR, JACKSON: I call far a letter and annexures dated 17
50 June 1982 from the defendant to the plaintiff. I tencer a copy, 59
« that document.

MR. CALLINAN: “May I see it? I am fairly confident I kmow
which document it is, but if I could look at it quickly?

(Letter handed to Mr. Callinan.)

o
L]

Govi. Prunter, Q4. /
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MR. CALLINAN: Your Honour, I object to the tendering of' Notes
that as an exhibit, the same as Exhibit 5. : (Contd.)

HIS HONGUR: I will record you as obJecting to the relevance
of the document. Subject to that, I admit it as Ixhibit 7,
letter of 17/6/82 as enclosure sent to plaintiff.

BY MR. JACKSON: That document, of course, was one that~
was received by the Board, was it not?-— Yes, Y

And, of course, after that, discussions took place on a
number of occasions concerning 1t?--That‘s correct.

HIS HONOUR: I infer, Mr. Jackson, that is the letter, or
something referred to in your pleadings?

|

{
MR. JACKSON: Ko, that is the letter of 44 July. That |
document is set out in full in the pleadings and has been
admitted. ;

20

BY MR. JACESON: And then, on 30 June 1982, a firm purchase
order was given to New Hope for 198%7-- To New Hope, yes.

Would you look at this document, please?-- (Handed to
witness.)

That is the firm purchase notice, isn't it?— That's
correct.

MR. JACKSON: I tender that.

I
1l
|
1
1
30

HIS HONOUR: Firm purchase motice in form of letter of
30 June 1982 from plaintiff to defendant is Exhibit 8,

BY MR. JACKSON: The quantity which was the firm purchase
for 1983 was 400,000 tonnes?—— That's correct.

Which was po reduction on the previous year?-- That's
correct.

Although you were aware of the fact that a claim at that
point had been made in respect of retrospective increases?—-
It was a claim that had been made, yes.

There were discussions which took place after 30 June 1982
up to October 1982 dealing with claims for a retrospective i
increase that had been made, discussions between the Board and =°
New Hope?-— At some stage in that period the Board wrote to
New Hope saying that they wouldn't entertain any re*rcspectlve
claims. |

1
It wasn't uhtil-much later?— I can't remember any dates.

There were discussions which took place after 30 June 1982
with New Hope in relation to New Hope claiming for a retrospective
increase?--~ I think I must explain at this stage that we !
———employed the—the-State-Electricity-Commission-came-in-as-a— €°

19718/8
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consultant for us to look at this claim, and I wss only !
peripherally involved, so I can't really te totally sure of
it, the facts and everything that was discussed., The letters
were posted - purely put through me more as a postlB?x Ehig
anythlng else, to make sure that they were quite

recorde

MR.. JACKSON:. I call for. and also tender a letter dated
21 October 1982 from the defendant to the plaintiff.
Letter of 21 October 1982 to the plaintiff . ,,
I will record &n objection if you want to.

HIS HONOUR:
will be Exhibit 9.

MR, CAILINAN:
HEIS HONOUR:

(Handed to Mr. Callinan,)
MR. CALLINAN:

MR. JACESON: Before that document is marked, I missed a
letter that I wanted to tender which precedes it in date. It
night be convenient to tender that first. I tender a letter
dated 24 September 1982 from the Board to the defendant.

HIS HONOUR: Letter of 24 September 1982 from the Board
to the defendant will be Exhibit 9.

(Admitted and marked "Exhibit 9".)

MR. JACESON: And I tender, and also call for, & letter
deted 4 November 1982 from the defendant to the pleintiff, I
tender in that regard. .

HIS HONOUR: Just to make it clear, because I don't think
1 have formally said I have mltered the exhibit numbers, Exhibit
9 will become Exhidit 10,
'82 and the letter of 21 October '82, that's the one that is |
changed to Exhibit 10. This one now is Exhibit 11, that's the
letter of 4 November 1982 from the defendant to the plaintiff. 4

Can I see that one, Your Honour?

Yea, ;

I make the same objection.

30

(Admitted and marked "Exhibit 10".)

(Admitted and marked "Exhibit 14".)

BY MR. JACKSON: I want to turn your attention, please, to
the tender that was sought from people in relation to the |
Brisbane powerhouses. That tender was for a period commenc1ng
on 1 January '83%, wasn't it?-- That's correct.

!so
After the period which would be after the first five year
period of the New Hope agreement?-- That's correct. l

During 1980, the Board in fact asked New Hope to provide!
about 8,000 tonnes 6f coal in addition to the coal that it was
to supply them in the last three months cf the year?-- We had'
certainly at some time - I'm not sure of the time - but we did
;sk for additional coal, whether it was 8,000 tonnes or whether

t wag -~

o

10718782~ Govt. r2/1q;

McCc/60 3% D.J. Baguley
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It was at the higher price than you would have otherwise ' |,
had to pay?~- My recollection of any extra purchases was at !
contract prices, but I could be wrong.

The merit order you were talking about before lunch, the
merit order is, itself, subject to a number of constraints, is
it not, which sometimes prevent the optimum situation from .
being obtained?-- That's correct.. We would have a long - what
you are talking about is a long term merit order, that we plén
merit order - yes. ' :
. i 10

In fact, the transmission system limitations themselves
are a problem?-- On occasions, yes.

.And of course you have got the start-up costs of various :
units?~- These are taken into consideration. We virtuzlly have
two merit orders: a merit order to get it on line ard a merit .
order once it is on line.

‘Where you have got system loading, which dictates that
some units should be shut down overnight, have you got to teke ¢
into account the cost of restarting it in the morring?-- That's
right.

You have got, also, powerhouses like Tennyson B, which
have got spreader/stoker boilers, hasa‘t it7-- That's correctﬁ

And they have got significantly lower start-up costs thaﬂ
Swanbank A?-- That's correct,

And Swanbank A has a different type of boiler?—— Pulverised
fuel with oil for start-up.

40

50

"wn

8/82- Gove, Feirle
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(Contd.) The working of the merit order, of course, is "ubject ‘o

black bans and industrial problems?--At times, yes

f 1

The power workers have not been unenthusiastic ahout having
strikes fron tire to time, have they? --They have had their
i occasions, yes.

The merit order, of course, in practice is very nuch subwect
to major plant outajes7--That's correct. v
i
- That could force the operation of less economic plants?—-—
Sorry, :Just on what_I said there, the merit order stays the same-just
because 50ﬂeth1ng/%§t of service - it drops down - it stili
stays in the same area. !

I
1

VEBE iﬂrpose of having the record xxxxxxx¥7—-ao, you knoiwr
each one next should step into the breactk. I

20 Then, of course, in the working out of power stations !
You have problems,with the storage of coal at stations which |
are hign up on the list ,which can occur? They can occur in
relation to mine productlon and transportation?--They can occur,
yes. . }
And they can force rescheduling?--That's virtwlly when you
make a change in the merit order when sornething happens in the.
systen. I

30 That also is subject to the nature of the particulx 30
coal contracts you have got: that is, in the sense that short
term ones might come to an end and you might not have one to
replace it immediately?--Yes, if we have a short term contract
that could be the situation.-

Aléo, of course, if you have increased operations at a
particular sation then the coal consumption there is increased?--
Correct.

40 That can give rise to shortages, making you go elsewhere?~=-

Right,.yes, that could happen.

You can also have other constraints arising where you have
fixed tonnage coal contracts, can't you?--We certainly can.
There are fixed tonnages with mo variations whatsoever.

You would order the coal, in a case like this, six months; »

i
. | |
You have contracts that have a range?—Yes. %
1
before the year in whlch it is to be ddlivered?--Right. E

50 53
’ I

If you have an area xikhk where the load: growth falls and
the total system estimates are less than budgeted for, them |

the lowest merit order would operate at a reduced output?--That B
correct.

I

i If you are ccmmitted to acceptl"y fixed coal quantities, ’!
i then they may have to be dealt, in servieirng, at the expense

i

of some lower cost power stations?--Or stockpiled.

€0 |. ¢0

19718/82— Guovt. Primer, Qid. *
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M. JACKSON: I h-ve nothing further.

RI-XAMIRATICN:

BY MR. CALTINAN: You were asked sore questions to the
effect of whether you sav ell of the rro forma invoices and
indeed, I think, the adjusted changes by the accountants on
behalf of the defendant. Do you remember being asked those
questions?--Yes,

Pid you know the price being charged for coal by the
defendant when you actuzlly did your merit rankings?--Yes,
we asked for the latest prices and the rrojections on
escalation factors in the future to arrive at our planncd
merit order.

You had to know that and had to fird that out before
you did it, is that correct?--That's correct.

You were, I think, informed by the clerk in charge of
that and you said, "I would use the latest price, I believe,
that the clerk gave.” Do you remember saying that?--That's
correct. Y

Did you at any +ims when you did any rerit crders know
anythirg - or merit rankings - know anything in respect of
retrospective claims?--Not with those merit times we did,
the xmerit order calculations, no.

MR. CALLINAN: MNight the witness be e-cused?

XIS HONOUR: 7You are free to go, witness.

1971862~ Goet. Pronier, QiC
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NORI'AN ROG*® VALKER; sworn and examined:

BY MR. CALLINAN: Your full name is lNormen loss walker and
you live at 11 Balmore Stre~t, Indooroopil’y and you are a
Corporate Economist by profession, is that so?--Yes.

You are the chief financial officer of the rlaintiff

.corporation?--Yes. -

How lon~ have you held that position?--Two end a half years.

Before you held that position, what was your position?--
Budget co-ordination officer with the same organisation. '

Viere you involved, before you obtained your present 3
position, in the preparation of annual budgetx forecasts
for the plaintiff corporation; that is, before and now?—

. Yes. :

You have sworn two affidavits in these matters. You
are aware now, of course, that the defendant is seeking,
in fact, retrospective reviews?--Yes, ;

. ¥When did you first learn of that?--The matter was discussed
with me in a formal sense sowme three montks ago, from memory.:
In an informal sense did you kmow of that, or of that I
possibility, before then?--Yes, but I can't recall the ‘exact |
time at which I became aware that the case was —~——- i

Can you tell me this: the Board actually sells bulk
electricity, or electricity in bulk?--Yes. - i
The purchasers of that bulk electricity/%gxgined the same
since the incertion of the contract, the subject of this case?——
No. We have had two additional bulk supply purchasers added
in that time. .
- i
¥Who are they and when were they added?--The two in question
are two aluminium smelters, QAL and Comalco. The dates ——-—=

. Approrimate dates would do?—-It was 1979 fof QAL and 1980
for Comalco, I think. _
: |
You may be familiar with the documents. Do you remember the
documents which were exhibited to that second, shorter
affidavit which you swore as beipg « pro forma invoices and
a document from Spry Walker and Cozpany and Touche-Ross and
Companyt--Yes.,

I want you to look, for example, at the one which is the
account dated 14 June 19827--(Handed to witness.)

Do you see the form of that document?—-Yes. !

i

It has, "Month", "Provisional Irice", "Current Frovisional

¥rice", "Final Price", and "Price to be luvciced.® Was that a
standard form? Did you receive such docur.ents befor- 14 Juune 19822

Yes. i

b«

©

10718 B2~ Guvl. Freever, Qul, N .R. Walker
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For what period of time did you receive docurents in that
form?--To the best of my knowledrme this is the forn that
‘i invoices have been presented to the Board from Spry walker
- and Company to Touche-Hoss and Company.

\;-’hose :ccountants are they, to your knowledge?--I am assuming
I don 't know.

Did you act upon those in any way in preparing budretary
forecasts?--These prices, together with our ectimates of the g
movements in the indices in the contract, formed the basic of - )
trice estimates that were used in determining forward forecasts.

HY

You do not employ these accountants, do you?--No.

HIS HONOUR: I think it is in one of the letters, actually.
MR. CALLINAN: What was in one of the letters, Your Honour?

20 HIS HONOUR: One of the letters says who belonged to Sprf oo
Walker. ;
i

MR. CALLINAN: I think my learned friend askﬂ a question

of Mr. Baguley and that he gave an answer to itk .™* was :
probably an unnecessary question, ¥ ’

HIS HONQUR: It is Exhibit 4, "Anticipated company officers
! eee Cu.S. 29 contract.” ;

s MR. CALLINAN: That is the oral evidence of this witness.

CROSS~EXAMINATION:

i
!
I
!
!
I
|

BY MR. JACKSON: When did you first read the contract, :
C.S. 297-- When I first took my current position I read all of
the contracts within the purview of the Department to which I was
made the head. I haven't looked at them since. P
a0 b
When did you become head of your Department?-~ In November
1981, i

The documents that are exhibited to your shorter affidavit
set out two invoices in the form of an invoice and also set out
a letter of 14 June 1982 from Spry Walker and Company znd the
enclosures to it. Am I right in thinking that that form of :
document had been used throughout the first five years of the
contract?—— To the best of my knowledge, yes. .

SO

The prices set out there are, from your understanding, the

;oal prices escalated according to the provisions of the contract?-
€8, i

i

6n . . e

19718 2= Guvt. Pratzr Q4 .
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actuelly being charged st that time?-- Yes.

In other words, the amount calculcted in accordence with
the contract?~- Yes.

And it is thst which you use in preparing budpgets?-- Ve
use those as basses on which then we estimiute anticipated
incresses during the period of the forecast.

And anticipated increnses under the contrnct?-- Yes.

FPor whatever reason under the contract?-- I don't think
I understand the question,

You put a percentage, I take it, on to the cost of cosl
And the percentapge that you put on, was that & percentage!

covering the whole of Queensland?-- In making estimates of
coal prices for inclusion in the five-yecer forecasts end the

annual budgets, each contract - the price to be paid under each

contract w=s8 estimated separstely amd worked out in accordence
with the changes which were estimated to be purchased during
that pexnsd.

Bo you did not Jjust tske the current prices and expected
tonnages and then, once you got the resulting figure, add a
percentage on to that?-- No,

You then applied an estimate of what the increase might

10

20

be in respect of nartlcular contracts during the budget period?--

Yes.

What percentage did you apply in resvect of New Hope?--
I would be unable to recall the exact percentage increases
that were used in the calculations for each of the five yezrs

for any one of the estimates that were done for the five-yesar
period.

Did you apply the same percentapre to the Vest Moreton
producers to Swanbank or did you apply different ones for esach
producer?-— Without checking working papers I would not be able
to give an answer to that question.

. The percentage thet you applied to various contrects
varied, is that the case?— Yes.

Varied by what order?-- We hsve some contracts for coal
delivered to power stations not dependent on cost of supply of
coal from the Vest Moreton fields which do have different
indices and different formulas.

Have a look at Exhibit A(1) to your lonwer affidevit.
Iten I(k) states. "Estimutes for the yesrs 1979-80 and 1982-83
sre shown in sAppendix # and then calculated with allowances of
5 per cent for escalation of coal costs and 10 per cent for
fuel o0il costs."?-~ Yes.

I sugaest to you that that would make the uninitiated
reader think you had applied 5 per cent to the to:al of the
coal costs for the preceding year. Do you agree with that?--
Yes, I will agree with your statement.

Gavt. Prrtag,

Turn 13 H8/42 ~39- N. R. Walker
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Thot would be guite wrong? Had it not been done in thut
simple way?-- Certainly during the period this particular :
docunent - as you can see, it pre~dates my employment by the
Q.E.G.B. and certainly my position that I currently hold or
did hold. Certainly in ny time we have not calculsted i
escalations in the way that is set out in paragraph I(k).
You would agree with me that it is a pretty rouzh and !
re=dy way of making an estimate, namely, by adding a percentare
1o | on?-- It mey appear to be a rough and ready way, but in 1978-79'C
at the time of inflstion and escalation thut was currently then
in place, it mey not have been & rough snd ready wvay. ;
3

Over & period of five years the estimnte was mnde?-- Yes.!
Did you play eny part in preparing Exhidbit A(1)?-- No.
What about Exhibit A(2)?-- FNo.

20 Exhibit A(2) refers to the cost of fuel in item 14, Do | *°
you agree with the propositicn contained there that the cost of
fuel consumed is sn item which is extremely difficult to |
predict with an accuracy better th-n about 5 per cent either |
wey?— Yes.

You agree with that?-- Yes.

Look at Exhibit A(3). Is that your work?-- I don't appear

to have a copy of A(3). To answer your question, yes. -
30

Have a look at this copy?-- (Witness does as requested.)

-In paragraph 1% you say, "As explained in vprevious reports
to the Board the cost of fuel consumed is difficult to predict
as it can be affected by & number of factors including plent
avgilability, station efficiency, hydro productiocn and coal
heat values."?-- Yes.

I teke it you are still of the view that it is difficult |
40 |to predict?-- Yes.

And, of course, one factor you did not mention there is
the smount payable under the contract?-- We have always
regarded, I think, one of the easiest things to predict being
cosl price.

Becsuse of the contract?-- Yes.

I will not tske you through Exhibits A{4) and a(5), but 50
so [they were prepared by you?-- Yes, under ny direction.

And one sees in those documents remarks to the same effect
s those to which I have Just referred?-- Yes.

i Is it also right that the 30ard hss nci charged to its i
bperating fund the cost of cosl when purchased?-- The Board,
in common with most large generating ——---

I am asking sbout the Board?-~ The Boarid bﬁys coal throukh:;;
60 ts_cupital_fund.__lt-pays—for—fue}—consumed—thfaugh“its -

Govt. Prnter, Qid. .

/13 HB/42 -40-

N.R. Valker
Cross-examination
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opersting fund at the time it consumes the fuel.

It pays itself, you mean?-- Yes.

pffidavit, do you see those as they come in month by

i
|
The documents that you hsve exbibited to your shorter I
month?-- No, I don't. l

section of the finance department.

Before you had to look at them in connection with this
case, when had you last seen them?-- I had never seen them.

If you want to find out the price of coal for the moment
from the New Hope contract, how would you go about finding that)
put?-- I would go to the head of the creditors' section and askj
how much we are paying for coal.

To New Hope?-- Yes.,

And he would tell you the price?-- Yes.

MR, CALLINAN: I have no re-examination. I have Mr.
Maguire here. I do not know whether my learned friend wants
him for cross-examination. '

MR. JACKSON: I would not want him.

MR. CALLINAN: Thet is our case.

Cross-examination

455,
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| MR. JACKSON opened the case for the defendant. . Notes
' (Contd.)
| During the opening =~
! MR. JACKSCN: 1If Y could turn then to the defence and
:  counterclaim, the only evidence ue intend to adduce in that
! regard is cvidence from Mr. Seymour. Mr. Seymcur has svorn
; en affidavit dated 20 June 1983 and 2l1so another affidavit
dated 20 June 1983 which I would seek to file znd read.
Bubject to that, that is the evidence I propose to call.,
10 A0
! HIS HONOUR: You have no objection to these affidavits |
|  being read? |

MR. CALLINAN: No. I

HIS HONOUR: Just for the sake of distinguishing them,
I am going to call the shorter, two-page one number 1, ard
the other one I will call number 2., That is simply so we know
what we are talking about. t
20 !
MR. CALLINAN: I should, I think, take an objection to !
the first affidavit of Mr. Seymour. I object +to paragraph 6.
I
HIS BONOUR: On what basis? l
. 1
MR. CALLINAN: It is hearsay. i
- 1
HIS HONOUR: 3But isn't there an issue in this case as to
whether this institute will or will not deal with the matter? %
30 30
MR. CALLINAN: I should make my position clear. I would !
not object to A and B, The real thlng I an objecting to is D. !
Your Honour can see why. It is something I would really want :

explored with the maker of the statement. It is not, in other1
words, Jjust a technical obJjection.

MR. JACKSON: In our submission it is a matter for cross-

40 examination, really, rather than anything else.

40

I
|
HIS HONOUR: Do you wish to be heard, Mr. Jackson? i
|
i

HIS HONOUR: I am inclined to think it could be relevant. .
It is either designed to show that your cliemnt, Mr, Callinan,
has been muddying the water —————

i
{
MR. CALLINAN: It does not really quite say that, if I :
might say. !

50 HIS HONOUR: Or in which event it goes to the points ralsed“
by the pleading, namely that you have procured or taken steps to
prevent the matter from proceeding, or else if it does rot bear
that inference it does not seem to be terribly relevant. It

does not seem to go to the extent of establishing that the A
Bommittee will not act but rather that a chairman of it is of !

' the view that the committee might not or would not appoint

. someone. 1 regard it as a rather doubtful relevance or utility.

l I doubt if the case is likely to be decided on it one way or the
i other; but anyway, you have objected to paragraph 6D. of what

e { I call the number 2 affidavit of Mr. Seymour. o

19718/82— Govt. Pr.ore

| farn 14  LRS/60 42
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Shorthand :
Notes ' MR, CALLINAN: I do not require Mr. Seymour for cross-—
(Contd.) : examination,
b
; MR. JACKSON eddressed His Honour (3.40 p.m. - )
i .
| :
10 ' |
i :
{
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10718/82~ Guvt. Prirtes Tl
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No. 14

In the Supreme

EXHIBITS Court of

R Queensland
AGKLFMENT made the Zucfe? /’ _.q;',yi?r ’/Jt,;/:/ . 1976 - No. 14

o . "; el L ' Exhibit (1)

' Coal Supply

T Agreement

BETWEEN: No. CS/29/2
£V HOP ERIES PTY. LTD. a any duly incorporated between

NEW HOPE COLI P company Y P Defendant

in Queensland and having its registered office at 25th Floor, and Plaintiff

12th July 1978
Watkins Place, 288 Edward Street, Brisbane in the State of Queensland

(hereinafter with its successors and assigns called "the Company") 10
of the first part
AND:
THE QUEENSLAND ELECTRICITY GENERATING BOARD, a statutory
corporation created pursuant to the Electricity Act, 1976 having
its office at 255 Adelaide Street, Brisbane in the said State
(hereinafter with its successors and assigns called "the Generating 20
Board') of the second part
with the consent and approval of THE STATE ELECTRICITY COMMISSION
OF QUEENSLAND, a corporation sole created pursuant to provision of
The Electricity 'Act. 1976 (hereinafter called the "Commission") and
THE QUEENSLAND COAL BOARD, a body corporate created pursuant to 30
the provisions of the Coal Industry (Control) Act of 1948 (hereinafter
called the "'Coal Board") e
_/ STAMP DUTIES OFFIC-\
HHEREAS: 02856373/ 18415.1978
A. The Governor in Council has.\;ppm.\m&mqhg"'ﬁfm tion gf West 40
Moreton coal for electricity generation on the basis outlined
herein as agreed between the Company and the Generating Board
and approved by the Commission and the Coal Board
B. Both the various companies operating coal mines in the Ipswich
district on the one hand and the Generating Board on the other
50
60
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hand recognise that the continued demands of the Generating
Board for the supply of coal to its Swanbank power station

is basic to resolve uncertainties concerning the future of the
Ipswich coal field and to provide an orderly and predictable
market for coal for the companies and as a result both the
companies and the Generating Board have agreed on long term
coal supply arrangements and the companies have agreed to
grant the Generating Board first call on specified supply and
specified reserves

After negotiations between the Commission, the Generating Board
and the Companies the Generating Board with the approval of
the Coal Board has agreed to purchase from the Companies operating
mines in the lpswich District a Total Minimum Quantity of 16,000,000
tonnes of coal over a period of approximately fifteen years
commencing on the first day of January, 1978, of which quantity
the Generating Board will purchase during the first five year
period commencing on the first day of January, 1978 a minimum
of 6,837,000 tonnes of coal. The Generating Board has entered
into the long term Agreements on the basis that the quantities
referred to therein are minimum quantities only and that the
Companies have the capability to supply and are prepared to
make availa"ble for purchase specified quantities well in excess
of the Generéting Board's minimum requirements

The Company is engaged in rﬁining in areas in the lpswich

coal fields holding certain coal mining leases and having proven
reserves, methods of coal mining, available machinery, methods
of preparation, plant capacity and bulk storage capacity and
ability to deliver, all of which details appear in the Schedules

to this Agreement

459.



The Company has agrecd with the Generating Board for the
supply of quantities of coal of specified quality with provisions
for variation in quantity and quality over the period of the
Agreement and with provisions for changes in price with respect
thereto

The approvals of the Commission on the one hand and the Coal
Board on the other have been given to the said Agreement to
buy and sell

The Generating Board and the Company have agreed that the
pricing structure be reviewed at least each five years as herein
provided but that there be variations in price related to changes
in cost, it being the clear intention of the parties that any
clauses of the Agreement relating thereto are intended to reflect
the effects of changes in cost of producing and supplying coal

under this Agreement.

NOW THIS AGREEMENT WITNESSES AND 1T 1S HEREBY MUTUALLY AGREED:

INTERPRETATION

The terms and expressions where used in this Agreement shall

have the meanings set out against such terms and expressions

respectively as follows:

{a) ‘"Basic Standard Quality" shall be the quality of coal
defined in Clause 6.1. |

{b) "Base Date" shall be the thirtieth day of June, 1977, or
such date as may be substituted by any amendment of
Schedule C.

{c) "Base Price" shall be the price determined in accordance

with Clause 8 applicable at the Base Date,

460.
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In the Supreme

Court of
Queensland
No. 14
Exhibit (1)
Coal Supply
Agreement
No. CS/29/2
between
Defendant (d) "Coal" or "Product Coal” shall be coal prepared and processed
10 lg?fﬂla;nltg;g to meet the quality requirements contained in Clauses
(Contd.) 6.1 and 6.2 hereof.
(e) "Commencement Date" shall be the first day of January,
1978.
(f)  "The Companies": Wm McQueen & Co. Pty. Ltd.
New Hope Collieries Pty. Ltd.
Southern Cross Collieries.
20 Rhondda Collieries Pty. Ltd.
Westfalen Colliery Pty. Ltd.
Aberdare Collieries Pty. Ltd.
(short term purchase only.)
(g) "Contract Minimum Purchase” shall be the minimum quantity
of Coal that the Generating Board has agre.ed to purchase
30 from the Company under this Agreement, being the quantity
stated in Clause 3.1.
(h) "Contract Price" shall be the price per tonne payable
for Coal of Basic Standard Quality determined from time
to time By the application of all relevant escalation factors
to the Base Price and any ;‘e_view thereof.
(i) "Delivery", "Delivered"” or "'Deliver" shall relate to the
a0 supply by the Company to the Generating Board of Coal
to and onto transport arranged by ‘the Generating Board
which transport could be automotive truck, rail waggon,
conveyor belt, river barge or other means.
(j) - "Dollar" shall be an Australian dollar.
(k) "Firm Deliveries" shall be that quantity of coal required
50 to be delivered in any Half Year determined in accordance
with Clause 4.2.
60
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(h

(m)

(n)

(o)

(p)

(q)

(r)

(s)

(t)

(u)

(v)

(w)

“Firm Purchase" shall be the quantity of Coal required
to be delivered pursuant to the Firm Purchase Notice given
by the Generating Board for any Year commencing with

the tonnage ascribed to the term in Clause 3.1 hereof.

"Firm Purchase Notice" shall be the notice given in accordance

with Clause 4 for any particular Year after 1978.

“Guaranteed Minimum Purchase” shall be the minimum
quantity of Coal that the Generating Board has contracted
to purchase for any Year, as provided herein.

"Half Year" shall mean a period of six consecutive calendar
months commencing on 1 January or 1 July. .

"Month" shall be a calendar month.

"Scale of Base Prices' shall be the scale of prices for
various quantities of coal of Basic Standard Quality as
stated in Schedule C applicable at the Base Date.

"Scaie of Contract Prices'" shall be the scale of prices
determined from time to time by the application of all
escalation factors to the Scale oi; Base Prices and any
review thereof.

"“Swanbank power station" shall be the coal fired power
stations A and B owned and operated by the Generating
Board at Swanbank in the State of Queensland.

"Tonne" shall be 1,000 kilograms.

"Tonne Equivalent” or "Tonne Eq.” shall be a quantity

of coal with an as received heat content of 23.72 Gigajoules.
“Total Minimum Quantity" shall be the 'Vl"otalrMinimum
Quantity of Coal which the Generating Board has agreed
to purchase from the Company over approximately 15 years
from 1 January, 1978.

"Year" shall be calendar year.
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Exhibit (1) .
Coal supply 2. GLP\EI\AL
N%g.r(e:es?ze;/tz 2.1 hgrecment having been reached with Companies operating coal
between
Defendant
and Plaintiff
10 12th July 1978

(Contd.) " 15 years from 1 January 1978, a Total Minimum Quantity of

mines in the Ipswich District, the Generating Board agrces

to purchasc from the Companics over a period of approximately

16 million Tonnes Eq. of Coal including Guaranteed Minimum
Purchases for the five year period from 1 January 1978 to 31
December 1982 totalling 6,837,000 Tonnes Eq.
2.2 The Total Minimum Quantity comprises the Contract Minimum
Purchases from individual Companies together with additional
20 purchases to be advised by the Generating Board subject to
the approval of the Coal Board.
2.3 The total of the Firm Purchases from individual Companies for
1978 is approximately 83% of the Coal Board allocations for
1977 and divided amongst the Companies in approximately the
same proportion as applied with the Coal Board allocations.
30 2.4 Thereafter the Firm Purchase in'any Year shall be not less
than 90% of the Firm Purchase in the preceding Year, except
by agreem'ent. Subject to additional purchases by the Generating
Board as provided herein, the aggregate of the Guaranteed
Minimum Purchases over the first five Year period, and the
Contract Minimum Purchase over 15 Years, as stated in Clause 3,
have been determined accordingly.
The general terms of this Agreement apply to the quantity of
coal agreed to be purchased by the Generating Board under
this Agreement whereas the Base Prices aﬁd provisions for Variation
in Prices for Changes in Costs apply only to purchases in the
first five year period from 1 Janu.ary 1978 to 31 December, 1952.
The Base Price and provisions for variations in prices for changes
in costs for purchases after 31 December 1982 shall be agreed |

50

by the parties prior thereto in accordance with Clause 8.

60
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3.2

3.3

COAL QUANTITITS

Subject to these presents the Company agrees to supply to the
Generating Board and the Generating Board agrees to purchase

and take from the Company from the Commencement Date the

following minimum quantities of coal over the following periods:

Firm Purchase for 1978 400,000 Tonnes Eq.
Aggregate of the Guaranteed
Minimum Purchases over the
five Years from 1 Jan. 1978
to 31 Dec. 1982 1,645,000 Tonnes Eq.
Contract Minimum Purchase
for the 15 years from 1 Jan.
1978 to 31 Dec. 1992 3,290,000 Tonnes Eq.
Subject to these presents the Company agrees to supply to the
Generating Board and the Generating Board agrees to purchase
and take from the Company the Firm Purchase from Year to
Year as provided in this Agreement. The Firm Purchase for

1978 is that stated in Clause 3.1. The Firm Purchase for any

subseque'nt Year shall be notified in accordance with Clause 4,

Except by agreement, or as hereinafter provided the Firm Purchase

for any Year subsequent to 1978 shall be not less than 90%
nor greater than 110% of the Firm Purchase in the preceding
Year subject to the Guaranteed Annual Production Capabilities
of the Company and the Total Quantity Available for Purchase
over the term of the Agreement as provided in Clause 5 and
Schedule B.

The Guaranteed Minimum Purchases in each of the first five
years, and the equivalent average daily delivery rates based
on 220 normal working days per year, shall be not less than

the following, subject to Clauses 11.2 and 11.3:
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Agreement
No. CS/29/2

between
Defendant
and Plaintiff

12th July 1978
(Contd.)

3.4

4.2

4.3

4.4

YEAR GUARANTEED MIN. EQUIVALENT AV,
PURCHASE DELIVENY RATE
(Tonnes Eq./annum) (Tonnes Eq./day)

1978 400,000 1,820

1979 360,000 1,640

1980 325,000 1,480

1981 290,000 1,320

1982 270,000 1,230

The Company agrees to make available for purchase the total
quantity of Coal stated in Schedule B as the Total Quantity
Available for Purchase over approximately 15 Years from 1 January
1978, subject to the Generating Board agreeing to purchase
pu.rsuant to the procedures provided herein.

NOTIFICATION PROCEDURES - DELIVERY OF COAL

Notice in writing of the Firm Purchase for a particular Year
subsequent to 1978 shall be given to the Company at least six
months prior to the commencement of that Year, or as provided
in C?ause 4.6, or such lesser times as the parties shall ag‘ree.
Notice shall be deemed to have been given and received of the
Firm Purchase for 1978 as stated in Clause 3.1.

Following receipt of the Firm Purchase Notice, the parties shall
not later than three months prior to the commencement of each
Year agree on the Firm Deliveries for each Half Year which
shall be subject to the provisions of Clause 11 hereof. In the
absence of agreement the Firm Deliveries for each Half Year
shall be half the Firm Purchases for that Year.

The Generating Board shall take and pay for deliveries of Coal
supplied on a regular basis at an agreed rate of supply consistent
with the Firm Deliveries for that particular Half Year.

Written indication of the estimated Coal requirements for each
of the ensuing five Years shall be given to the Companies at

the same time as the notice of Firm Purchases each Year.
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4.5

4.6

4.7

4.8

In the Supreme

Court of
Queensland
No. 14
Exhibit (1)
Coal Supply
Agreement
No. CS/29/2
between
In the event that the Company fails to deliver Coal at such Defen(.lal!t
and Plaintiff
a rate as is necessary to fulfil its obligations under this Agreemend 2th July 1978
(Contd.)
the Generating Board shall have the right to revise the Firm 10
Purchase in any Year in accordance with Clause 11, and the
Firm Deliveries in each Half Year will be amended accordingly.
1f the Company is able to guarantee to supply Coal in excess
of the quantities listed in Schedules B & C, the Company shall
notify the Generating Board accordingly and additional purchases
may be arranged as provided herein. 20
Should the Generating Board intend to purchase from the Company
in any year more than 10% in excess of the Firm Purchase in
the preceding year, it shall give to the Company at least twelve
months notice of its requirements (or such other period as the
parties may agree). The Company shall notify the Generating
Board within one month of this notice whether it can supply
30

the increased quantity and the price therefor. The Base Price

to apply shall be consistent with the then prevailing scale

of Base Prices set out in Schedule C, the parties having agreed

that there shall be no increase in Base Price for such increased
quantities unless special circumstances exist, having regard

to the basic purposé of the Agreement to provide for the requirements
of Swanbank’power station, and also the guaranteed capability

of the Company and quantity available for purchase by the
Generating Board as stated herein. As soon as possible thereafter
the parties shall comp.lete the arrangements for supply of the
increased ‘guantities which shall .then be incorporated in the

Firm Purchase. for the particular year.

50

The Generating Board shall have the right to make short term

additional purchases from the Company to meet special requirements.
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4.9

5.2

Provided the Company shall apree to supply the additional
quantity requested, it shall supply the same. The Base Price

to apply shall, unless otherwise agreed, be consistent with

the Scale of Base Prices set out in Schedule C hereto.

Delivery of Coal under this Agreement shall be deemed to have
commenced on the first normal working day of January 1978.

Coal shall be made available by the Company for transport

by the Generating Board on normal Monday to Friday working
days and deliveries shall be spread as uniformly as possible
between the hours of 7 a.m. and 11 p.m. on each normal working
day. Coal will not be accepted outside these hours unless otherwise
agreed, such arrangements applying to specific consignments
only.

Coal deliveries shall be made at an agreed daily rate approximating
the Firm Deliveries for that Half Year divided by the number

of normal working days in that Half Year. The Company shall
ensure that its delivery bin is of adequate capacity to avoid
undue delays in transportation arranged as provided herein.
Subject to Clause 11, nothing herein shall affect the right of

the Company to make vup any shortfall necessary to complete

its obligations in respect to the total Firm Deliveries in any
Year.

NOMINATION OF RESERVES - COLLIERY CAPABILITY

It is a condition of this Agreement that the information contained

in Schedule A, in particularvthe Company's reserves, mine facilities,
and capability of its operations, are correctly statedv and that

the Genefating Board has entered into this Agreement on the
basis-of the information contained therein.

It is a condition of this Agreement that the measured re‘serves

of the Company stated in Schedule A exceed by at least 25%

the Contract Minimum Purchase and that the Generating Board

has first call on such measured reserves.
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5.3

5.4

6.2

6.3

1t is a condition of this Agrecment that the Guarantecd Annual

Production Capability of the Company to produce Coal and the

Total Quantity Available for Purchasc over approximately 15 Years

from 1 January 1978 are as stated in Schedule B hereto.

1t is a condition of this Agreement that the Company will if

requested satisfy the Generating Board as to its continued capability

to meet its quantity commitments arising pursuant to this Agreement.

In the event that the Generating Board is not so satisfied the
provisions of Clause 11 shall apply.
QUALITY OF COAL - GUARANTEES

The Basic Standard Quality of Coal for price adjustment purposes

shall be (on an as-received basis) :

Total Moisture Content -~ 7%
Ash Content - 21%
Gross Heat Value - 24.2 M]/kg

There shall be a price adjustment as provided in Clause 10
hereof if there is any variation from the Basic Standard Quality.
The Company warrants to the Generating Board that Coal supplied
by the Company to the Generating Board will conform to the

Coal properties as stated in Schedule B.

In the event that the Coal being delivered is in the opinion

of the Generating Board outside the limits of acceptability as
specified in this Clause, the Generating Board ma'y instruct

the Company to suspend deliveries of all Coal or Coal from

a particular source until the Company is able to satisfy the
Generating Board that the quality of Coal to be delivered is
within the limits of acceptability. Under such circumstances

the Generating Board shall make available to the Company the

‘evidence on which the suspension of coal deliveries is based.

All mine production costs associated with suspension of coal

deliveries shall be borne by the Company.
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In the Supreme

Court of
Queensland
No. 14
Exhibit (1)
Coal Supply
Agreement
No. CS/29/2
between
Defendant Gross Heat Value : not less than 22.9 M)/kg
d Plainti
10 lg?h Ju]f;nlt;fgs Ash Content : not greater than 24.5%
(Contd.) Total Moisture Content : not greater than 10%
Sulphur Content : not greater than 0.8%
Ash Fusion Flow Temp. o
(in reducing atmosphere): not less than 1,500°C
Volatile Matter : not less than 25%
Hardgrove Grindability
lndex : not less than 55
20 Nominal Top Size : 32 mm
Fines Content : not greater than 40% minus 3 mm
7. WEIGHING, SAMPLING AND ANALYSIS OF COAL
7.1 The weight of Coal on which payment is to be based shall be
ascertained by :
(a) Weight obtained from the certified weighbridge at the
30 power station; or
(b) Weight obtained from certified weighers on conveyor belts
supplying the power station; or
(c} Other means as shall be mutually agreed from time to
time.
7.2 Testing and certification of weighers shall be carried out in
accordance with the requirements of the lnspector of Weights
40

and Measures and-all matters in relation to the accuracy of
weighing shall be subject to his adjudication.

7.3 The sampling, sample preparation and analysis and testing
procedures shall conform to the relevant parts of Australian
Standards K152, K164, 1038 and 1676 or as agreed from time
to time. Sampling and analysis of the Coal shall be carried

out by the Generating Board's authorised representatives.

50



7.4

7.5

7.6

7.7

A representative sample shall be obtained fron each day's delivery,

Surface moisture and residual moisture determinations shall

be carried out on each day's sample. A representative portion

of each day's air-dried sample shall then be set aside to form
part of a composite sample for analysis as outlined below.

In each Month, the representative daily samples shall be made
up into composite samples representative of up to five periods

of approximately an equal number of working days. (These

are nominally weekly samples). Not less than three suitable
portions shall be prepared from each composite sample, one

for the purpose of quality determination by the Generating Board,
one to be made available to the Company if required for its

own analyses, and the other portion to be held for possible
independent analysis for four weeks from the date on which

the Generating Board notifies the Company in writing of the
quality determinations for that Month.

As soon as practicable after the preparation of each composite
sample, the Generating Board shall determine the ash content
and the gross heat value of a representative portion, and advise
the Company of these determinations and also the moisture deter-
minations in that period.

The results of these composite sample tests shall be adjusted

to a total moisture content of 7%. The results of analyses so
calculated in eéch Month shall be arithmetically averaged to
determine the Monthly quality for the determination of coal
quality price adjustments described in Clause 10. In the case

of gross heat value and ash content, the average quality shall
be determined on the basis of composite sample analyses and

in the case of moisture content on the basis of daily sample

analyses.
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7.8

7.9

In the event of short periods of unavailability of the sampling
equipment or the testing equipment, the monthly average coal
properties shall be calculated from those samples which are
available, provided that samples are available for not less
than one third of the normal daily deliveries and not more
than four consecutive daily samples are omitted. In the event
of extended unavailability of automatic sampling equipment,
intermittent sampling by hand will be carried out to obtain

the minimum number of samples as outlined above.

In the event of a disagreement with the determination of any
coal properties apart from total moisture content, the Company
shall notify tﬁe Generating Board in writing within two weeks
of the Generating Board's written advice of such determination.
In that event, the third portion shall be made available to

a mutually agreed independent laboratory for umpire analysis,
and in the event that the umpire's determination is outside

the interflaboratory tolerance of the Generating Board's original-
determination the umpire's analysis shall be .adopted. The costs
incurred in carrying out any umpire's determination shall be

borne by the Company, unless the umpire's determination is

~adopted as above, in which case the Generating Board will

bear the costs of the umpire's analysis.

There shall be no provision for the umpire analysis of free
moisture content, but the Company shall be entitled to satisfy
itself that moisture contenf is determined in accordance with
this -'Agreemenf by nominating a r:cpresentétive to be present
at normalAmoi.sture determinations at ‘the.Generating Board's

laboratory.
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The Company shall be entitled to any reasonable inspection and Plaintiff
or check on the weighing, sampling or testing facilities, and 12tl(1CJ(::ll¥dg978
to have reasonable access for witnessing weighing, sampling 10
and analysis of Coal.
PRICE AND PAYMENT FOR COAL DELIVERED
Unless otherwise provided herein, the Base Price per tonne
to be paid by the Generating Board to the Company for Coal
of Basic Standard Quality shall be in accordance with the Scale
of Base Prices stated in S5chedule C. 20

The Base Price from Schedule C to apply in any Year shall

be that corresponding to the Firm Purchase as notified in accordance

with Clause 4.

The Scale of Base Prices relates to the costs of labour, materials

and supplies, and all other cost factors incurred by the Company

in the production and supply of the Coal applying at the Base 30

Date. The Components of the Base Prices applicable to each

.cost factor, for the various quantities and Base Prices stated

in Schedule C, are stated in schedule D. All the prices in the

Scale of Base Prices shall be subject to increase or decrease

for changes in costs as specified in Clause 9.

1f the Firm Purchase for any Year does not conform with any 40
of the quantities listed in Schedule C, the Base Price and the
Components of the Base Price shall be agreed between the parties
but shall be consistent with the Scale of Base Prices set out

in Schedule C.

As soon as possible after the commencement of each Year, the
Company shall advise the Generating Board of any reductions 50

that could be made to the Scale of Base Prices for the following

Year. Subject to agreement between the parties the revised Scale

472.



In the Supreme

Court of
Queensland
No. 14
Exhibit (1)
Coal Supply
Agreement of Base Prices and any change in the Basc Date related thereto
No. CS/29/2
between shall be incorporated in a Schedule which shall be substituted
Defendant
and Plaintiff for Schedule C.
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(Contd.) 8.6 The price per Tonne of Coal of Basic Standard Quality and the
scale of prices for various quantities, resulting from the application
of all escalation factors to the Base Prices and any review
apreed to in accordance with the above shall be referred to
as the Contract Price and the Scale of Contract Prices,
8.7 The terms of supply of additional quantities beyond the initial
20 five Year period (from the Commencement Date to 31 December

1982} shall be finalised before 31 December 1981. The new pricing
structure to apply to such additional quantities shall reflect
all the changés in costs to the Company including economies
resulting from the amortisation of capital items still in use,
technological advances, and items of expenditure not repeated,
including the restoration of any open cut workinés for which
30 special allowances —have been made in the Base Price, as well
as changes in costs rgsulting from changes in mining conditions,
new mining plant, and the scale of operations. The Generating
Board shall have the right to satisfy itself that the new pricing
structure reasonably reflects all such factors.
8.8 Either party may at any time request a renegotiation of new
40 Guaranteed Minimum Purchases under terms to replace the existing
Guaranteed Minimum Purchases. Such negotiations shall be entered
into without prejudice to the existing entitlements of either
party.
8.9 The Agreement may be changed by agreement between the parties.
8.10 Claims for payment shall be submitted to the Generating Board

each Month by the Company for Coal delivered during the previous

50 Month, and the Generating Board shall make payment by the
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9.1.

9.2

end of the Month following that during which the Coal is delivered
or within 14 days of receipt of the claim, whichever is the

later date. bPaymcnt will be on the basis of the quantity of

Coal delivered during the previous month at the Contract Price
determined in accordance with the Agrecment and adjusted in
accordance with the provisions of Clause 10.

If the appropriate indices or determinations which establish

the price variations applicable under the Agreement are not
available at the time of submitting an account, pro forma invoices
shall be submitted on the basis of previous information available.
Subsequent adjustments shall be made when final invoices are
submitted at some later date.

VARIATION IN PRICE FOR CHANGES IN COST

It is a fundamental condition of this Agreement that the escalation
provisions shall properly reflect the effects of changes in costs
on the cost of producing and supplying Coal under the Agreement.
If the formulae employed are not properly reflecting such changes
or if indices used for the purposes of this Clause cease to be
available or continue to be unavailable for a period of six
months, a review of the price variation provisions shall take
place upon request by either party. Where the parties agree

to an alteration it will be incorporated in the Agreemént and

will apply thenceforth, In any event such review shall take
place at not more than five yearly.intervalé. Should the award
working hours be _reduced from 35 hours per week, then such
review shall be undertaken forthwith, especially to assess the
impact on non labour components.

Base Price"s for various quantities stated in Schedule C shall

be subject to-adjustment to the extent of changes as from the

Base Date in the cost components contained in Schedule D, For
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9.3

9.4

9.5

9.6

Base Prices apart from those included in Schedule C, the cost
components for price adjustment purposes shall be consistent
with those stated in Schedule D.
The Components of Base Prices shall be subject to adjustment
monthly and shall apply from the beginning of the Month immediately
following that in which the change in cost factor or index occurs
with the exception of adjustments to the statutory charges components
which shall apply from the date upon which the change in the
cost factor occurs.
All adjustments to prices made in accordance with this Clause
shall be supported by such documentary evidence thereof a.;)
is available to the Company.
Adjusted components shall be expressed to four decimals of
$/Tonne and the Contract Price applicable at any time shall
be rounded to the nearest cent per Tonne with 0.50- cents per
Tonne rounded up.
Should any statutory or other similar regulatory body affecting
the Coal Mining Industry:
(a) insert any new type of remuneration or new condition

in any Industrial Awards set out in Schedule E; or
{b) make any variation or deletion of the existing awards

set out in Schedule E: or
{c) impose any new cost, tax, {(other than income tax), or

like charge or any new obligation resulting in the same,

or vary any such existing cost, tax, chérge or obligation;
then in that event a factor will be inserted in the formula to
cover any variation in cost, provided however that the components
of the price applicable to any additional cost factor shall be

agreed between the parties.
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9.7

9.8

Except for variations, increases or costs that arise from rulings
by the Coal Industry Tribunal or the Conciliation and Arbitration
Commission or their respective successors or result from any
arbitration or hearing, no variation, increase or cost arising
from any registered or unregistered Industrial Agreement or
Consent Awards made by the Company without the consent of

the Generating Board shall be included in any factor inserted
into any formula without the consent of the Generating Board.
The Base Price shall be adjusted for changes in costs by the

following formula :

P - (AB%B+CB§SB+DB+EBE+Z+Y)
B
where
P = Contract Price per tonne to apply from beginning
of the next Month.
AB = Component of Base Price applicable to labour

and labour related costs.
Qg = The weighted weekly labour rate (as defined

later) applicable at the Base Date.

= The escalated value of QB.

CB = Component of Base Price applicable to materials,
supplies and consumables, electricity, subcon-
tracted repairs and depreciation on replaceable
plant.

SB = A composite index (as defined later) based

) on indices for imported materials, damestic
materials and sub-contracted labour, at the
éase Date.

S = The escalated value of SB.

‘
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eement
No. CS/29/2 DB = Component of Base Price applicable to all
between
Defendant non-escalating components.
and Plaintiff , .
10 12th July 1978 EBv = Component of Base Price applicable to other
(Contd) items including profit.
UB = The Consumer Price Index - All Groups - Brisbane,
applicable at the Base Date.
U = The escalated value of UB.
z = Component of Base Price applicable to Statutory
Charges.
20 Y = The actual variation per tonne in the defined
statutory charges since the Base Date plus
the cost per tonne of any additional statutory
charge imposed.
PB = Base Price per tonne based on costs and conditions
applying at the Base Date.
30 = AB+CB+DB+EB+Z
A schedule of components of the Contract Prices for various
rates of delivery, similar to Schedule D, shall be prepared
from time to time based on variations up to the end of a particular
Month and applicable from the beginning of the next Month.
This shall be termed the Schedule of Components of the Contract
Prices.
40 9.9 Labour Component (A)

The Labour Components of the Base. Prices include direct and
indirect elements of labour costs at the Base Date and are based
on the "weighted weekly labour rate" obtained from a specified
weighting-of selected labour classifications, at the Labour Rates
for the prescribed working week for each classification payable
under relevant industrial Awards together with indirect charges

50
as detailed in Schedule E, pages 1, 2 and 3.

60
4717.



Al the end of any Month in which a variation in the Award
Labour Rates and conditions, including associated indirect
charges as in Schedule E, has occurred, the adjusted “weighted
weekly labour rate” (Q) shall be recalculated by applying the
adjusted Labour Ratgs at the specified weighting for each class-
ification as detailed in Schedule E.

The adjusted Labour Components shall be calculated by varying
the Labour Components of the Base Prices in the same proportion
as the variation between the "weighted weekly labour rate"

at the end of any Month and the "weighted weekly labour rate"
applying at the Base Date, and shall apply from the beginning
of the next Month.

WEIGHTED WEEKLY LABOUR RATE (Q)

The weighted weekly labour rate (Q)

= WI(AC1) + W2(AC2) + W3(AC3)

Weighting shall be :

1°81 = 0.7
w2 = 0.2
w3 = 0.1

1.0

Award classifications :

AC1 = The weekly labour rate for a coal cutting
machine man - Classification No. 4 in the
Coal Miners Award - Southern Division.

AC2 = The weekly labour rate for an Electrical Fitter
- Classification No. 2 in the Electrical and
Engineering Trades Award - Southern Division.

AC3 = The weekly labour rate for an Undermanager
in Charge - Classification No. 2(b) in the
Colliery Staffs Award - Division "A'" - Southern

Division.
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be :
ACl
AC2
AC3
Where :

labour rate for each award classification shall

= F+G+H¥]+K+L+M+N+P+R+T+U+V+W+X
= F+G+H4]+K+L+M+N+P+R+T+U+V+W4X

= F+G+H4]J+K+L+M+N+R+4T+U+V+W+X

= Award rate per week.

= District allowance per week.

= Award rate per week x award percentage shift
allowance for afternoon shifts x proportion
of employees on the afternoon shift at the
Base Date.

= Award rate per week x award percentage shift
allowance for ni‘ghi shifts x proportion of
employees on the night shift at the Base Date.

= (The sum of the award rate per week plus
the District Allowance) x award weeks of annual
leave : working weeks per annum.

=  Award rate per week x the award annual leaye
percentage loading x award weeks of annual
leave = working weeks per annum.

= (The sum of the award rate per week plus
the District Allowance) x number of annual
statutory holidays % 5 ¢+ working weeks per
annum.

= Award rate per week x (the number of award
sickpay days per annum less the number of

award sickpay days per annum at the Base

Date) $# 5 5 working weeks per annum.
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P = Overtime payment based on the prescribed between
Defendant
working week of 47 hours (consisting of 4 and Plaintiff
12th July 1978
days x 10 hours plus one day x 7 hours) less (Contd.)
the award hours per week (35 hours at the 10
Base Date) x award overtime factor (time and
one half for the first 3 hours of overtime and
double time thereafter at the Base Date) x
award rate per week % award hours per week.
R = The sum of factors F to P above x proportion
of employees on underground work at the Base 20
Date x relevant workers compehsation percentage
rate for underground coal miners (5GIO Code
330202).
T = The sum of factors F to P above x proportion
of employees on surface work at the Base Date
x relevant workers compensation percentage 30
rate for surface work (SGIO Code 331002).
v = The sum of factors F to P above x the special
Section 14B workers compensation percentage
rate,
W = The sum of factors F to P above x payroll
tax percentage rate. 40
X = Employer's contribution to the miners' pension
fund per week for an adult employee x 52
< working weeks per annum.
The Base Date award provisions applicable to the calculation
of QB are as tabulated in Schedule E - Page 3 and the calculation
of QB is set out on Pages 1 and 2 of that Schedule. 50
60
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Materials Component (C)

The Materials Components of the Base Prices include the cost

per tonne of coal, of materials, supplies and consumables,
electricity, sub-contracted repairs and depreciation on replaceable
plant as at the Base Date and shall be varied in the same proportion
as variations in the following Materials Index, (5), based on
indices published monthly by the Australian Bureau of Statistics

to represent as closely as possible actual changes in the costs

at the Company's mine of imported and domestic materials and
equipment and sub-contracted labour.

Materials Index (S)

SA x 5C, x SD

TA TB B B
= 0.2 + 0.4 + 0.4
TRq TBy SAg x 5C x 5D
where :
TAB = The value at the Base Date of the index published

monthly by the Australian Bureau of Statistics
most appropriate for imported materials used
at the Company'’'s mine, being the “Metal Manu-

"

factures etc."” segment of the "Manufactured
Materials (lmported)” component of the "Price
Index of Materials used in Manufacturing
Industry”.

TA = The escalated value of TAB.

'I‘BB = The value at the Base Date of the index published
monthly by the Australian Bureau of Statistics
most appropriate for domestic materials used
at the Company's mine, being the "“All Manu-
facturing Industry lndex" of "Articles Produced

by Manufacturing Industry".

TB = The escalated value of TBB.
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Metals, Vehicles at the Base Date, as published 12th July 1978

monthly by the Australian Bureau of Statistics.

SA = The escalated value of SAB.

SCB = The award working weeks of the engineering
i.ndustry at the Base Date.

sC = The escalated value of SCB'

SDB = The award weekly hours of the engineering
industry at the Base Date.

sD = The escalated value of SDB'

The indices applicable to the calculation of SB at the Base

Date of 30 ]uné 1977 are :

TAB = 231.7

TBB = 205.0

SA = $143.49 per week
sC = 46 weeks per year
SD = 40 hours per week

The value of SB at the Base Date of 30 June 1977 is 1.0,

Non-Escalating Component (DB)

The Non-Escalating Components of the Base Prices include depre-
ciation and amortisation of capital items not replaced over

the duration of contract and other items and shall remain constant
for the duration of this Agreement at five per cent of the Base
Prices.

Statutory Charges Component (Z)

The Statutory Charges Component of the Base Prices comprise
Royalties, Excise, Levies and any other imposts payable to
Statutory Authorities or Funds, expressed on a cost per tonne

basis.
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10.

10.1

10.2

At the Base Date of 30 June, 1977, the Statutory Charges component
is 50.093 per tonnec consisting of :-

Royalty $0.05

Commonwealth Excise  $0.043
In the event of any variation in Royalties and Excise or the
imposition of new imposts (including severance fund levies)
payable to Statutory Authorities or Funds in addition to those
included in the Base Price Component, the Base Price will be
varied by an equivalent amount (Y) calculated on a cost per
tonne basis, and will apply from the date of such variation,

Other Component (E)

The Other Components of the Base Prices shall include all cost
compqnents not included in the Labour, Materials, Statutory
Charges and Non-Escalating Components as at the Base Date,

and including profit, and shall be varied in the same proportion
as variation in the Consumer Price Index - All Gtoups - Brisbane
published by the Australian Bureau of Statistics.

The Consumer Price Index - All Groups - Brisbane, applicable

at the Base Date of 30 June 1977, is 226.6.

VARIATION IN PRICE FOR CHANGES IN QUALITY

Analytical results shall be calculated to & moisture content

of 7.0 percent, and the results of analyses so calculated for

all the composite samples prepared in each calendar month

shall be arithmetically averaged.

The Contract Price for any Month determined in accordance

with Clause 9 shall apply to Coal which, after sampling, analysis
and averaging,. as hereinbefore described, yields results which
show ’;lsh f)erce_ntage between 19.5% and 22.5% and gross heat
value in excess of 23.72 M]/kg. Should th.e average of results

of analyses lie outside these limits, payment shall be adjusted

in accordance with the following table:
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Range of % Ash Minimum Heat Value Payment Adjustment No. C§/29/2
Content at 7% M]/kg at 7% l;)eeft:lg‘;llllt
Constant Moist Constant Moisture 1
onstant Moisture n and Plaintiff
16.4 or below 25.56 +8% 12th July 1978
(Contd.)
16.5 - 17.4 25.26 +6% 10
17.5 - 18.4 24.96 +4%
18.5 - 19.4 24.66 +2%
19.5 - 22.5 23.72 No adjustment
22.6 - 23.5 23.38 -2%
23.6 - 24.5 23.02 ~L%
24.6 - 25.5 22.80 -5.5% 20
25.6 - 26.5 22.52 -10%
26.6 or above _ Below 22.52 -15%
10.3 Ash percentage shall be used as the primary bases for quality
evaluation, but shall be accepted only if the corresponding
minimum heat values do not reach the minimum appropriate
to the range in which the average ash percentage falls, then 30
the coal shall be graded for evaluation in the category corres-
pond-ing to its heat value.
10.4 If analysis of any daily sample yields a total moisture percentage
in the coal received at the power station in excess of 9%, the
total tonnage of coal received on that day shall be recalculated
in weight by reducing the weight by 2% plus the percentage @
moisture content in excess of 9% and payment shall be made
on the basis of the recalculated tonnage of coal.
11. FAILURE TO DELIVER COAL
11.1  Should the Company fail to deliver Coal in each of three consecutive
months at such a rate as is necessary to fulfil its obligation
under this Agreement, the Generating Board shall have the
l 50
right to obtain any resulting shortfall from other sources, and
the Company shall not be entitled to make up the shortfall.
60
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11.3

12.
12.1

12.2

Should the Company continue to fail to deliver Coal in each

of the following three months at such a rate as is necessary

to fulfil its obligations under this Agreement or fail to comply

with the provisions of Clause 5.4, fe+—rossons—sther-thanas
providedfor—in-Lrause—13, the Generating Board shall have

the further right to reduce the Firm Purchase in the following

Year by the actual shortfall in supplies over six or more consecutive
months, the shortfall in any month being determined by subtracting
the quantity actually delivered from the quantity calculated

by dividing the Firm Deliveries for the particular Half Year

by the number of normal working days in that Half Year and
multiplying by the number of normal working days in that month.
In any event the Firm Purchase in any Year may be reduced

to the actual deliveries in the preceding Year where this is

more than 10% below the Firm Purchase for that 'preceding Year

as a result of shortfall in supplies of more than 5% in three

or more months.

FORCE MAJEURE

Should the Generating Board or the Company be delayed or prevented
from carrying out the whole or any part of its obligations under
this Agreement by reason of force majeure then the obligations

of the Generating Board and/or the Company shall be suspended

by the extent made necessary by such force majeure and during

its continuance provided that the effect of such force majeure

is eliminated as far as practicable with all reasonable despatch.

The term “force majeure”™ shall include:

(a) Strikes, illegal stoppages or labour or union organised
reduction of production.
(b) Interference by some Statutory Authority or Government.
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(d) Failure or serious interruption of electricity supply. (Contd.)
(e} Fires, floods, explosions, and mine collapses, which could 10
not reasonably have been prevented by the affected party.
(f)  Civil commotion, insurrection or riots, acts of sabotage,
terrorism or any similar act by one or more persons.
(g) Acts of war whether declared or not.
(h) Storm or tempest.
In the event that either party is unable to or likely to be unable 20
to carry out its obligations because of force majeure the party
directly affected shall immediately notify the other party in
writing giving particulars of the relevant cause.
Notwithstanding any other provisions contained in the Agreement
deliveries that otherwise would have been made under the Agreement
during any period in which the performance of either party 30
is so prevented as aforesaid may be made at such time or times
as the Generating Board and the Company mutually agree.
ARBITRATION
1f at any time any questions, dispute or difference whatsoever
shall arise between the Generating Board and the Company upon,
or in relation to, or in connection with the Agreement, which » 40

cannot be resolved by the contracting parties within a period

of 3 months either party may as soon as reasonably practicable

thereafter by notice in writing to the other party specify the

nature of such question, dispute or difference, and call for

the point .or points at issue to be referred to Arbitration.

Arbitration shall be effected : 50

(i} By an Arbitrator agreed upon between the parties, or

failing agreement upon such an Arbitrator;
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reement (ii) By an Arbitrator appointed by the Committee of the Southern

No. CS/29/2 . . .
between Quecnsland Branch for the time being of The Australasian

Defendant :
10 and lslaintiff Institute of Mining and Metallurgy, provided always that

nﬂ(lc.‘(:i‘lz’d?)978 in any case wherein the question, dispute or difference
involves a matter of law, the person to be appointed by
the said Committee shall be a barrister at law practising
in Brisbane.

13.3 The submission to Arbitration shall be deemed to be a submission
to Arbitration within meaning of the Arbitration Act of 1973

20 or any statutory modification thereof.

13.4 The award of the Arbitrator shall be final and binding on the
parties.

13.5 Any reference to Arbitration howsoever made shall not exclude
the jurisdiction of any competent court in the State of Queensland
in particular the Supreme Court of Queensland on_any matter
of fact or law.

30

13.6 Pending decision on awards hereunder the parties shall so far
as it is reasonably practicable so to do continue to perform
and comply with their respective rights and obligations under

this Agreement,

14. - COAL INDUSTRY CONTROL ACTS

The provisions of the Coal Industry (Control) Acts 1948 to 1965

40 shall apply and this Agreement shall be construed as subject
to that Act and subsequent amendments. In the event that any
future amendment to that Act should alter materially the established
interests of either the Generating Board or the Company in coal
supplies referred to herein then at the request of either party
the parties shall confer and make such further agreement as
may then be necessary and lawful to implement the intent of

50

this Agreement.

60
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In the Supreme
Court of
Queensland

No. 14
Exhibit (1)
Coal Supply
Agreement
No. CS/29/2

between
Defendant
and Plaintiff
12th July 1978
(Contd.)
10

CHEDULES

The schedules annexed hereto marked A (pages 1 and 2), B,

C, D and E (pages 1, 2 and 3) are intended to be incorporated

in this Agreement and form part hereof.

20
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In the Supreme
Court of
Queensland

No. 14
Exhibit (1)
Coal Supply

N‘:g.'gs‘/“;;‘/tz COAL SUPPLY AGREEMENT €5/29/2
between FOR THE SUPTLY OF CGAL FOR SWATBAMK POWER STATION
a;i;&ﬂ:g:g}f SCHEDULE A - GENEWAL 1NFORMITION (as at the Base Date of 30 Junc, 1977)
12th July 1978 1. Neme of Colliery .No¥ FORe CoMieTy o trrerirrennn
(Contd.) 1ail Service 460,

Address .ooo....o..o-.ocooo...oo-oooo.-‘...000000....‘.....00

IPSWICH. Q.

10 00 0000000000000 00000000000000000000000000000000060000s0000a000

Adjacent to Swanbank Power Station

2. Location R R A R R R R R

3, Details of Coal ¥Mining Leases held
000622\ a‘tait o‘tﬁl‘.s .ﬁoa\ oﬁai\- aoo’a o?o)?’ ..'......(Pendlnﬁ.)......
...zmﬂquqxngl..........‘..................................

9000000 92000000000(0(00000000000000000000000060000DOssCerecsostcsce

Y0 0000000000 e 0000000000 0000000000000000000000000C00RFICCONIOGLIOENES

4, Reserves of Workable Coal

20 Name of Seam Thickness Measured Indicated Measured
Reserves Weserves Reserves

Saleadle
(a) Lagoon 15! 42 379 000 4 300 000 6 276 000
(b) Bluff ' 25 9 000 000 - 2 925 000
{c) Rob Roy 26" 3 600 000 % 659 000 1 0C8 000

(d)

5. Method of Calculating Reserves
.By.Iodependent Mining Engineer ard Colliery Surwvey Staff

000 00000 0000000000000 000000000000000000000000000000000000scsss
$00000000000000000000000000000000000000000000000000000000000e

................................l..._.......lll..l...‘........
6. Plans

(a) Areas designated as reserves for guaranteed quantity. (Attachment
(b) Areas designated as reserves for 25% excess, (Attachment 2)

(c) Current workings and development. (Attachment 3)

(d) Proposed future working end development. (Attachment 4)

40 7. Mining
(a) Method of coal mining
Bord & Fillar Underground ans small open cut operations

G0 000000000000 000000000000 0000000000000000008000000000000000

(b) Machines available
5 only 4BH Lee Norse continuous miners
.2..“...603'."...'...‘....‘.......-........Q........‘........
do..l'.,.:lOSCS.JOY.Shuttlc.Cars................-..............
2 ". Noyes Bydro Cars
(c) Machines Required

.oReplacezent.Dnly......................o..................o.

50
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SCHEDULE A cont'd

8,
(a)

(v)

9.

Coal Preparation

Fethod of coal preparation
Depge Mediug ang Water Cyclones

Capacitvy of Plant
??O tonnes_pg; hour

AR R KRN 16006000600 0000000 0000000000000 c0030000000000ee

Product Coal Live Storage

(a) Type
. Consumer Bin

€0 0000000000 000006000000000°000000000 000080000000 00000s

(b) Capzcity
600 Tonnes

.10, Mine Stockpile

.

M.

12,

Proposed Holding ......9.?99.........tonnes of product coal
.......F?P..........tonnes of R.0.M. coal

Sizing of Product Coal
Typical Analvsis:

432,00 mm square mesh N - 73 - S
~32.,00 to 3 mm square mesh ..972:7.......%
- 3 mm square mesh 0000000 P0nccesck

Consistent Daily Delivery Czpability of Product Coal

Name of lMine Tonnes per day

Fev.Hope.CollistT.... = tececeseascees

490.
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In the Supreme

Court of
Queensiand
No. 14
Exhibit (1)
Coal Supply
Agreement
No. CS/29/2
between
Defendant
and Plaintiff
12th July 1978
(Contd.)
10
COAL SUPFLY ACREFII-’:EI-!T NO. CS/29/2
"FOR THE SUPPLY OF COAL FOR SJANDANK POUER STATION
SCIT"DULE B - GUARANTIZS
20
Guaranteed Value
Guaranteed Ouzlity of Coal _
a) GCross Heat Value MJ/kg 25-90
b) Ash Content % fo'go
c) Total Moisture Content % ‘4
d} Sulphur Content % M
e) Ash Fusion "Flow" Temperature - °
(Reducing Atmosphere) gC 16000‘:
(f) Ash Fusion "Deformation" Temperature®C 1400°¢C
30 (Oxidising Atmosphere) 26.0
g) Volatile HMatter % .
h) Hardgrove Grindadbility Index 52
i Nominal Top Size mm 2
(3) Minus 3.0mm Size % 35.5
Guaranteed Annual Production Cavability (4)
400 000 tonnes
}3;8 400 000 tonnes
1980 400 000 tonnes
1982 400 000 tonnes
after 1982 400 000 +tonnes
40
Total Quantity Available for Purchase over 6 000 000 +tonnes
approximately 15 Years from 9 January, 19'53
1
(1} The Guaranteed Annual Production Capabilities and the Total
Quantity Available for Purchase are subject to thre provisions
of Clauses 3 and 4 hereof. :
50
60
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SCHEDULE C -~ SC/LE OF 3. E PRICIS AT OSASE D/TE OF 30 JUNE 1977

COAL SUPI'LY AGR:JIENT NO. €S/29/2

FOR TIIE SUPPIY OF COAL FOR

JARB NN TCIER STATION

SCALE OF BASLE FRICZS
FOR VARYING GUANTITILS

YEAR
Firm Purchase Price of Coal of
Notified in Basic Standard
Accordance with Quality
Clause 4
(tornes per annum) ($/tonne)
1978 400 000 23.67
1979 360 000 25.71
400 000 23.67
1980 325 000 .26.38
400 000 23,67
360 .000 25.71
290 000 28.67
1981 325 000 26.38
360 000 25.7
400 000 23.67
270 000 29.26
290 000 28,67
1982 325 000 26,38
360 000 25.71
400 000 23,67

492.
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In the Supreme
Court of
Queensland

No. 14
Exhibit (1)
Coal Supply
Agreement
No. C5/29/2
between
Defendant
and Plaintiff
12th July 1978 COAL SUFPLY AGREEMENT MO. CS/29/2
(Contd.)

FOR_THE SUPPLY OF COAL FOR SWANBANE FOWER STATION
10 SCEEDULE D - COMPONENTS OF BASE PRICES
STATED IN SCHEDULE "C“

COMPONENTS OF BASE FRICZS ($/TOINE) FOR THE VARIOUS QUANTITIES
STATED 1IN SCHEDULE C .
20
NNUAL RATE OF DE&IVERY 400 000 | 360 000 | 325 000 | 290 000 { 270 00O
tonnes per annum
Labour 11,0500 | 12,2808 | 12,3522 [ 13.7016 | 13.8952
Materials . 6.0965 6.8989 6.9115 7.5921 7.9902
Statutory Charges 0.0930 0.0930 0,0930 0.0930 0.0930
Non-Escalating -] 1.1835 1.2655 1.3190 1,4335 1.4830
30 : ) )
Other 5.2470 | 5.1518 5,7043 5.8498 6.1985
Total 23,67 25.7 26.38 28.67 29,66
40
50
60
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In the Supreme

Court of
Queensland
No. 14
. Exhibit (1)
Coal Supply
Agreement
No. CS/29/2
between
Defendant
and Plaintiff
COAL SUPPLY AGRTEMTLT CS/29/2 12th July 1978
FOR THE SUPPLY 0= CNAL FO2 SYANLAIY POWER STATION (Contd')
SCHEDULE E = PAGZ 3
AYVARD AIRD OTHZER CONDITIONS 10
AT BASE DATE OF 30 JUNE 1977
Avard .Rate per Week :
a) Coal Cutting Machineman ~ 8190,80
b) Electrical Fitter - €1980.50
c¢) Undermanager in Charge - §342,10
Avard Hours per Veek : 35 20
Prescribed Vorkirg Veek :
Award Prescribed Overtime Hours/Veek Prescribed
Hours IgLivaient voreinz
er At At Ordinar ~veek
_¥Week 13 Time 2 Time FHours (HTrs7leek)
Coel Cutting 35 12 - 18 47
Machineman
Llectrical Fitter 35 12 - 18 47
Undermanager in 35 -— -— -— 35
Charge
District Allowance per Week ® r$10,00 30
Annual Leave : Leave per Annum - 4 wveeks
Loading ~ 17i% of Award Rate
Statutory Holidays, Days per Annum : 10
Sick Days per Annum : 10
Working Weeks per.Annum : Weeks per Annum 52
less Annual Leave 4
less Statutory Holidays 2 ~ 6 = LE
Workers Compensation : Underground - 8.91% 40
Workers
Surface - 2,48%
¥Workers
Section 14B - .B8%
Payroll Tax @ 5% of Total Wage

Miners Pension : $13.59 per week

Shift Allowances : Percentage Loading
alternoon - 15%
night - 25%

50
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In the Supreme
Court of
Qucensland

No. 14
Exhibit (1)
Coal Supply’
Agreement
No. CS/29/2
QUEENSLAND ELECIPICITY GLXEWATING BOAKD have exccuted 1lias Apreemcat Db:f'e‘:z',‘“
and Plaintiff
12th July 1978

(Contd.)

IN WITHESS WHEKLOF NEW HOPE COLLIEPIES PTY. L7, and 11E

on the day and ycar first hercinbeforc written.

THE COMMON SEAL of NEV HOPE )
COLLTE=TES PTY. LTD. was here- )
unto alfixcd 1n accordance vith )
)
)

the Articles of Assoziation and

by the authority of a resolution

of the board of directors previously )
given in the presence of Fripr /14 )
AL fr x;,— -8f K1icr. & davectlor )
and PAUL  wWILLIAMM G FmES 1M1 8, Ld
the secretary

THE OFFICIAL SEAL of THE )
QUZERILALD ELECTRICITY )
GtNctATi.G BOAKD was hereunto )
alfixed by rrtULRICK ALEXANDER )
McKAY The General hanager of The ) s 0
Queensland Electricaty Generaung )
)
)
)
)
)

Board under the avthority of a
resolution of The Generating Board
and in the presence of 1AN W1LSON
The Secretary of The Generating

Board.
Vo aumglh >
Pt _'r:) s . < . .
- Pew 1) 2'-'& ‘ ° © c S . .'““-CLD

[N -

THE STATE ELECTRICITY COMNMISSION OF OUEENSLAND and THE QUEENSLAND

COAL BOARD hereby consent to and approve of the within Agreement

between the Company and THE QUEENSLAKD ELECTRICITY GENERATING

BOARD

THE STATE ELECTRICITY

‘EDhARD DOUGLAS YURRAY State
Llectriaity Comrassioner

R
A
.

THE QUEENSLAND COAL BOARD by ) [
GEORGE WILLTAN COOR C ) ’

hairman

498.
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In the Supreme

Court of
Queensland
No. 14
Exhibit (1)
Coal Supply
Agreement
A T NO CS/29/2 BETWEEN:
No. C8/29)2 VARIATION OF CONTRAC /29/ i
between
Defendant
and Plaintiff
12th July 1978 THE QUEENSLAND ELECTRICITY GENERATING BOARD
(Contd.)
AND NEW HOPE COLLIERIES PTY. LTD. dated 12th July, 1978
10
Pursuvant to the provision of clause 9.6 of the abovementioned
agreement dated 12th July, 1978 the parties hereby agree to
the insertion of a factor in the formula contained in clause 9.9
to cover a variation in cost which has taken place.
20
1. The parties agree that the weekly labour rate AC3 shall
now read as follows:
AC3=F+G+H+J+K+L+M+N+Pl +R+T4+U
+ V + W+ X
30
2. The definitions of F, G, H, J, K, L, M, N, P, R, T, U, V,
W and X shall remain the same but there shall be inserted a
factor Pl after P as follows:
Pl = Overtime payment for excess hours worked by Colliery
4 Staff "A" Division based on the prescribed working
0 week of 47 hours (consisting of 4 days x 10 hours
Y
Plus one day x 7 hours) less the notional hours per
week for-“cColliery Staff "A" Division "In charge"
employees (40 hours from 31st March, 1978} x award
excess hours payment factor (double time over 40 hours
per week based on a 4 week average)} x award rate per
week - award hours per week.
50 3. Schedule E of the agreement on page 3 "Award and other

Conditions" shall be amended as to paragraph 3 thereof to

provide as follows:

498a.



In the Supreme

Court of
Qucensland
No. 14
Exhibit (1)
Coal Supply
Agreement
No. CS/29/2
between
Defendant
and Plaintiff
12th July 1978
. (Contd.)
3. Prescribed Worting Week:
Award Notional Prescribed Overtime Hours/Week Prescribed
Hours  Hours Equivalent Working Week
per per At At Ordinary
Week Week 1% Time 2 Time Hours (Hrs/wWeek)
Coal
Cutting 20
Machine-
man 35 - 12 - 18 47
Electrical
Fitter 35 - 12 - 18 47
Under-
manager
in 35 40 - 7 14 47
30
DATED the /f/% day of %«f 1978.
NEW HOPE COLLIERIES PTY. LTD.
M%‘Ml
Per: 40
THE OUFENSLAND ELECTRICITY GENERATING BCARD
Per: -
g e
50

IAN WILSON, Secretary
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(Contd.)

10

20

40

50

VARIATION OF CONTRACT NO CS/29/2 BETWEEN

THE QUEENSLAND ELECTRICITY GENERATING BOARD

AND NEW HOPE COLLIERIES PTY LTD dated 12 July 1978

Pursuant to the provisions of Clause 8.6 of the abovementioned

agreement dated 12 July 1978 the parties hereby agree to

the insertion of an amended factor in the formula contained

in Clause 9.9 to cover a variation in cost which has taken

place.

1.

3.

The parties agree that the weekly labour rate AC3 shall

now read as follows:

AC3=F+G+H+J+K+L+M+N+Pl+R+T+U
+ V+ W+ X
The definitions of F, G, H, J, L, M, N, P, R, T, U, V,
W and X shall remain the same but there shall be inserted

a factorhpl after P as follows:

Pl = Overtime payment for excess hours worked by Colliery
Staff "A" Division based on the prescribed working
week of 46 hours (consisting of 4 days x 10 hours
plus one day x 6 hours) less the notional hours per
week for Colliery Staff "A" Division "In charge"
employees (40 hours from 31 March 1978) x award
excess hours payment factor (double time over 40
hours per week based on a 4 week average) x award

rate per week = award hours per week.

Schedule E of the agreement on page 3 "Award and other
Conditions" shall be amended as to paragraph 3 thereof

to provide as follows:

498c.



In the Supreme

Courr of
Queensland
No. 14
Exhibit (1)
Coal Supply
Agreement
No. CS§/29/2
between
Defendant
and Plaintiff
12th Jul}01978
(Contd.)
3. Prescribzd Working Week:
Award Notional Prescribed Overtime BHours/VWeek Prescribed
Hours Hours At At Eguivalent VWorking
Per Per 1% Time 2 Time Ordinary Week
— R Hours (Hrs/iieek)
Coal
Cutting
Machine- 2
man 35 - 12 - 18 47
Elecdtrical
Fitter 35 - 12 - 18 47
Under-
manager
in charge 35 40 C - 6 12 46
30
DATED the 5'4 day of Al 1980.
NEW HOPE COLLIERIES PTY LTD
Secretary
40
THE QUEENSLAND ELECTRICITY GENERATING BOARD
(
Per : p
@/ A/\/
IAN WILSON, Secretary
50
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In the Supreme
Courrt of
Queensland

No. 14
Exhibit (2)
Variation
Agreement
between
Defendant
and Plaintiff
20th October
s 1981 AGPEEMENT made the ‘Vuwllly day of )b 1881

BETWLEN:
KNEW HOPE COLLIERIES PTY. LTD., a company duly

incorporated in the State of Queensland and having its
registered office at Shop 9, Raceview Shopping Centre,
Raceview Street, Raceview in the State of Queensland

(hereinafter with its successors and..assigns called
P Ty -- - R PR

“the Company”) of the first part %" P17 2ZE - F 3l

d . = 122
a2 TN T ed R S

THE QUEENSLAND ELECTRICITY GENERATING BOARD, a
statutory corporation created pursuant to the
Electricity Act, 1976-1980 having its office at 255

Adelaide Street, Brisbane in the said State

20

(hereinafter with 4its successors and assigns called
“the Generating Board") of the second part

with the consent and approval of THE STATE ELECTRICITY
COMMISSTON OF QUEENSLAND, a corporation sole cre;ted pursuant
to provision of the Electricity Act, 1976-1980 (hereinafter
called “the Comhission“) and THE QUEENSLAND COAL BOARD, a body
corporate created pursuant to the provisions of the Coal
Industry (Control) Act 1948-1978 (hereinafter called "the Coal
Board"). )

WHEREAS :
40
A. By an Agreement.dated the Twelfth day of July 1978 the
Generating Board agreed to purchase and the Company
agreed to supply to the Generating Board certain
quantities of coal over a period of approximately 15

years.

50
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Clause 9.6 of the aforementioned Agreement lists
certain events which may be initiated by a ctatutory
or other similar body affecting the coal mining
industry which may result in variations in cost
including the imposition of any new obligation
effecting such variation. Clause 9.6 further
provides for the inclusion of a factor in the
formula to cover any such variation in cost
providing the components of the price applicable
thereto shall be agreed between the parties.

At the time of signing the aforementiqned Rgreement,
employees of cartage contractors used by the Company
were employed under +the Carting Trade Award. The
Coal Industry Tribunal has now directed that from
18 June 1979 these employees be employed under the
conditions of the Coal Miners Award.

The Generating Board and the Company have agreed
that prices be increased to reflect variations in
cost as a result of the said change in award.

NOW THIS AGREFEMENT WITRESSES AND IT IS HEREBY MUTUALLY

AGRFED:
1.

That Schedule C contained in the aforementioned
Agreement and entitled “Scale of Base Prices at
Base Date of 30th June 1977" ke amended by deleting
same and substituting a new Schedule C attached
hereto and entitled "Scale of Pase Prices at Rase
Date of 30th June 1977 effective from 1 July
1979".

That Schedule I contained in the aforementioned
Agreement and entitled “Components of Base Prices
stated in Schedule 'C'" be amended by deleting same
and substitﬁting a new Schedule D attached hereto
and entitled “"Components of Rase Prices stated in
Schedule 'C' effective from 1 July 1979".

Exhibit No. 2
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20

50

60

That the changes in price effected by the afore-
mentioned amendments to  Schedule C and Schedule D
shall be effective as from the First gday of
July 1979.

That existing Clause 9.8 be deleted and substituted
by Clause 9.8 below.

9.8 The Base Price shall be adjusted for changes in
costs by the following formula as from 1 July
1979.

+ DB + EB % + 2+ Y + TB %g)
B B B

nin

P = (AB Q + CB
g

P = Contract Price per tonne to apply from
‘beginning of the next Month.

Ap = Labour Component of Base Price
applicable to labour and labour related
costs (excluding transport labour).

Qg = The weighted weekly labour rate (as
defined 1later) applicable at the Base
Date.

Q = The escalated value of Qg

CB = Materials Component of Base Price
applicable to materials, supplies and
consumables, electricity, subcontracted
repairs and depreciation on replaceable
plant.

Sp = A composite index (as defined 1later)
based on indices for imported materials,
domestic materials and subcontracted
labour (excluding transport 1labour), at
the Base Date.

S = The escalated value of Sg-.

Dp = Non-escalating Component of Base Price
applicable to -- all non-escalating
components.

Ep = Other Component of Base Price applicable

. to other items including profit.

501.



UB = The Consumer Price 1Index - All Groups -
Brisbane, applicable at the Pase Date.

= The escalated value of UB'

/ = Statutory Charges Component of Base Price
applicable to Statutory Chargecs.

Y = The actual variation per tonne in the
defined statutory charges since the Base
Date plus the cost per tonne of any
additional statutory charge imposed.

Tp = Transport Labour Component of Base Price
applicable to transport labour.

Ly = The weekly labour rate for transport
labour (as defined later) applicable at
the Base Late.

Lo = The escalated value of Lg-

Py = Base Price per tonne based on costs and

conditions gpplying at the Base Date.

+ D, + E_. + 2 + T

= Ap + Gy B B B

That existing Clause 9.13 be deleted and substituted
by Clause 9.13 below.
9.13 Transport Labour Components (TB)

The Transport Labour Components of the Base
Prices include direct and indirect elements of
transport 1labour costs at the Base Date and are
escalated in accordance with the twenty-seven (27)
tonne truck drivers weekly labour rate under the

Coal Miners Award as detailed in Schedule F.

That a new Clause 9.14 be inserted as follows :
9.14 Other Component (E)
The Other Components of the Base Prices shall

include all cost components not included in the
Labour, Materials, Statutory Charges, Mon-Escalating
and Transport Labour Components as at the Base pate,
and including profit and shall be varied in the same
proportion as variation in the Consumer Price Index
- All Groups - Brisbane published by the Australian

Bureau of Statistics.
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The Consumer Price 1Index - All Groups - Brisbane,
applicable at the Base Date of 30 June 1977, is
226.6.

That a new Schedule F entitled “Transport Labour
Veekly Labour Rate at Base Date of 30 June 1977" be

included as attached hereto.

That this Agreement shall be dJdeemed to Dbe
incorporated in and form part of the
aforementioned Agreement dated the Twelfth day of
July 1978.
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Exhibit (2)
Variation
COAL SUPPLY AGREENMENT NO. CS/29/2 Af;?&':::t
. Defendant
FOR THE SUPPLY OF COAL FOR SWANBANK POWLER STATION and Plaintiff
SCHEDULE C - SCALE OF BASE PRICES AT BASE DATE OF thl(g)gtlobel'
30 JUNE 1977 EFFECTIVE FROM 1 JULY 1979 (Contd.)
10
| | SCALE OF BASE PRICES FOR VARYING QUAMTITIES |
| | Firm Purchase Notified | Price of Coal of Basic |
| Year | in Accordance with | Standard Quality {
| | Clause 4 | |
i | (tonnes per annum) ] (S/tonne) |
I | l |
| 1978 | 400 000 | 23.84 |
| | | |
P | | | 20
} I 1979 | 360 000 | 25.88 |
1 | 400 000 | 23.84 |
| | | |
! | | i
I i 325 000 I 26.55 I
.1 1980 ) 360 DOO ] 25.88 |
i ] 400. 000 I 23.84 |
/-1 | [ |
| | | |
| ] 290 000 | 28.84 f
| 1981 | 325 000 ] 26.55 |
| | 360 000 | 25.88 I
| [ 400 000 | 23.84 I 30
] | | |
| | | |
i | 270 000 1 29.83 |
| | 290 000 | 28.84 |
| 1982 | 325 000 | 26.55 |
l 1 360 000 I 25.88 i
| | 400 000 | 23.84 |
i 1 ] ]
40
50
Exbibit No., 2
60
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COAL SUPPLY AGREEMENT NO. CS/29/2

FOR THE SUPPLY OF COAL FOR SWANBANK POWER STATION

SCHEDULE D - COMPONENTS OF BASE PRICES STATED IN

SCHEDULE

'Cl

EFFECTIVE FROM 1 JULY 1979

COMPONENTS OF BASE -PRICES ($/TONNE) FOR THE VARIOUS

QUANTITIES STATED IN SCHEDULE C

|
ANNUAL RATE OF ]
DELIVERY (tonnes |
per annum)

! 1 ] i
{400 000|360 000(325 000{290 000|270 00O

} T | | |
{11,0500(12.2808(12,.3522113,7016}13,8952

|

|

|

|

|

|

|

|

|

]

LABOUR ]
! ! | | [ (

I ] | I I |

MATERIALS | 5.8264] 6.6288| 6.6414] 7.3220] 7.7201]
! l | | | |

| | ] | ] |

STATUTORY CHARGES| 0.0930| 0.0930| 0.0930| 0.0930] 0.0930]
| 1 ! | | - 1

I ] | | l (
NON-ESCALATING | 1.1835] 1.2855] 1.31901 1.4335| 1.4830]
1 ! | i ] |

( { | | | |

TRANSPORT LABOUR | 0.4422] 0.4422] 0.4422| 0,4422| 0.4422]
I ! | | ! |

| | ! | | |

OTHER | 5.2470] 5.1518] 5.7043( 5.8498| 6.1986]|
! ! ] | | |

- 1 | ] ! - |
TOTAL | 23.84 | 25.88 | 26.55 | 28.84 | 29.83|
! 1 ! | ! |
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COAL SUPPLY AGREFMENT NO. €S§/29/2

FOR THE SUPPLY OF COAL FOR SWANBANK POWER STATION

SCHEDULE F ~ TRANSPORT LABOUR WEEKLY LABOUR RATE

AT BASE DATE OF 30 JUNE 1977

AWARD

A.C.0.A. Classification

COAL MINERS

Motor Lorry Drivers (vi)

Tonnage 27
Prescribed Working Hours per Week 45
Percentage of Labour Force :
- on Afternoon Shift 50%
~ Surface 100%
COMPOSITION OF WEEKLY LABOUR RATE
(1) Award Wage for Award Hours 193.50
Pistrict Allowance per Week 10.00
(2) suB TOTAL 203.50
Shift Allowance - Afternoon 50% @ 15% x (1) 14.5125
Loadings for :
- Annual Leave 4/46 x (2) plus 17.6957
4/46 x 17%% x (1) 2.9446
- Statutory Hols 2/46 x (2) 8.8478
- Overtime 15 hours x (1) /35 82.9286
{3) SUB TOTAL 330.4292
Workers Compensation
Driver 4.59% x (3) 15.1667
Payroll Tax 5% x (3) 16.5215
Miners Pension 52/46 x $13.59 15.3626
WEEKLY LAEOUR_RATE $377.4800

Exhibit No. 2
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IN WITHESS WHEREOF NEW NOPE COLLIERTES PTY. LTD. and
THE QULERSLAND ELECTRICITY GENFRATING BOARD have executed
this Agreement on the day and year  first hereinbefore
written.

THE COMMON SEAL of NLW HOPE
COLLIERIES PTY. LTD. was /& LI
hereunto affixed 1n the X TR
presence,_ of :

)
/ / /%.,.___,,' .

Rz -4

4_-,.4.‘57". secessesne

THE OFFICIAL SEAL of THE
QUEENSLAND ELECTRICITY
GENERATING BOARD was hereunto
affixed by FREDERICK ALEXANDER
McKAY, the General Manager of
the Queensland Electricity
Generating Board under the
authority of a resolution of
The Generating Board and in the
presence of IAN WILSON, the
Secretary of the Generating
Bcard:

Nt el sl ekl Nt P Nkl Nt s Nk et P

THE STATE ELECTRICITY COMMISSION OF QUEENSLAND and THE
QUEENSLAND COAL BOARD hereby consent to and approve of the
within Agreement between the Company and THE OUEENSLAND
ELECTRICITY GENERATING BOARD

THE STATE ELECTRICITY
COMMISSION OF QUEENSLAND by
NEIL ARTHUR GALWEY

7L,

THE QUEENSLAND COAL BOARD by

—

Exhibit No, 2
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1 w0 nods

paR

<

I

Z;/ COAT, SUPPLY AGREEMENT CS29/2

ch?g:lay{d:—

Ea

(8)

GIVEY under the Common Seal of
NEW UOPE COLLIERIES PTY. LTD.

COLLIFRIES PTY. ITD., & cowpany registcred  in
-

acknovledges that The Queensland Electricity Generating
Board has =agreed (subject to the following signed
guarantees) to pay an interim price increase of $2.24
per tonne for all coal supplied under the terms and
conditions of coal supply agreement CS29/2 during the
period 1 July 1982 to 31 December, 1982;

guarantees:-

(1) that the company will continue to supply The
Queensland Electricity Generating Board the
contracted tonnages up to 31 December 1982,
and

(2) the company agrees that all moneys paid in the
form of an interim price increase together
with any interest charges incurred by the
Board shall be repaid +to The Queensland
Electricity Generating Board in the form of a
deduction from the cost of any coal purchased
by the Board from this company after 1
January, 1983, or such other method as
determined by The Queensland Electricity
Generating Board.

(3) If +the company ceases ‘o trade, curteils
output or restricts production in any way, 14
day's notice in writing shall be given to The
Queensland Electricity Generating Board and
the amount of the interim price increase and
interest costs shall be a legitimate claim by
the Board on the company or its assets.

this

T7day of Llecewvinirs , 1982,
by authority of a resolution of
the Board of Directors and in the
manner prescribed by the Articles
of Association of the company and
in the presence of the persons
whose signatures are subscribed
hereto (and who by their
signatures hereto certify that
they are the proper Officers of
the Company to attest the fixing
of the Common Seal) and in the
presence of:-

3
)

1 .
1ao32.
A Justice ©of the eaw . Colcalmn 1y
7 — D AAGULSY
_,ﬁi____d MAnD ez 8. .J',L"/
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Copy letter, . EX
Defendant
to Plaintiff
10th February
1982
recn IR
10
Pobruary 10, 1982,
The Secretary,
Qld, Eleotrioity Generating Board,
Kational Bank House,
255 Adelaide Street,
BRISBANE QLD. 4000
Attentiony Mr, F,A. McKay
20

Dear Eir,

RE: _CONTRACTS C629/2/3

He refer to discussions held lapt yoar betwesen your Mr. F,A. McKay,
Chairman of the Queconsland Llectricity Cenersting Board, and Messra,
Robertson and Harria of this Company. Reference was made at these
discussions to continuing cost preuvasures beiny oxperienced by Gouthern
Crops Collieries ond New Hope Colliaries in fulfilling the aupply of
ooal to Swanbank Power Station under the above contract, It was theught
30 these oost pressures related to & combination of changes in mining
conditions and circumstances and to the Board's requust for coal supplies
to continue =2t the 1978 rate and not on the declining tonnaye sat out
in the contract, It is now very apparent that the last mentioned factor
has had a considerable effect on the coat astructure of the operation of
Bouthern Croas Collieries and that it is responsible for vory rcal
finencial strains on the operations.

Examnination of these matters and thelr effects has taken considerable

time -~ much longer to evaluate and to document than was envisaged when
undertaken last year. It is anticipated that the company's officers will

be in a position shortly to plaoce detailo before Messro, Spry Walker &

Co., Chartered Accountants who act as the advisors to the company in matters
of cost and escalations under the C529 contract, We anticipate that
detajled esubmispions for increases in the selling price of coal under the
abovementioned contract on behalf of Southern Cross Collieries and New liope
Collferies Pty. Ltd., will bte ready for the consideration of thc Doard
immediately thereafter.

Yours faithfully,
NEW JOPE COLLIERIES GROUP

fens

50 1.7

P,H:Jl MCMANUS
Deputy General Manager

(Finance & Administration)

60
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20

PHoMILC

March 19, 1982

The Secretary,

Quezenslend Eloctricity Generating Board,
National Bank House,

255 Acelalde Street,

BRISBANL QLD., 4000

Dear Sir,

REa CONTRACT CS529/2

Further to our letter of February 10, 1982 we advise that as part of our
cost investigation we have reviewed events leading up to the letting of
the contract and in particular discussions surrounding finalisation of the
base price as at June 30, 1977 which disclose factors now requiring urgent
romedy, At the same time we would emphasise that cost increases are atill
under review and could be the subject of a further subinission,

Reference to the Company Tender indicates that it tendered & price of

§26.96 per tonne and that the composition of this price was set out in a
letter accompanying its' tender and dated September 29, 1977, Subsequent
discussions were held with officers of the State Electricity Commission

and the Board relating to the justification of and background to the
tendered price. The further submissions requested and reconciliations of
the then price approved by the Queensland Coal Doard and the tendered price,
were made, The major items which encompass areas of opinion of this Company
ae compared with those of the officers of the Board and the Commission,
related to the mining risk factor and the level of profitability accepted
ap a rate of return per tonne detailed in the tendered price,

Subsequent discussions between Mr, St, Daker and our Mr. F.A. Robertson,
clearly indicate that in Mr. St. Daker's opinion the price tendered was too
high and that the mining riesk factor was not required and should be excluded
from the price. 1n essence, Mr. St, Daker, acting for the Power Generating

-Authority, made it quite clear that he was seeking a reduction in price to

enable New liope to participate in the contract to supply coal to the Swanbunk
Power Station. This reduction amocunted to $3.29 per tonne and essentially
elininated any reserve for risks and hazards associated in mining,

The Company had indicated as part of its' tender submissions that it could
suffer a recurrence of a roch creep mining condition arising from a syncline
earth movement and that this was ono of the factors oonsidered by the Company
in making an estimate of an allowance for mining hazards in its' tendered
price ap referred to above. On April 2, 1979, the Company was forced to close
its' main mine known-as New liupe No.5 (operating four continuous miner units),

as a result of a heating problem which could have occurred as a possible part
of this syncline problen,

eee/2

Exhibit No. 5
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e /2 March 19, 1902

TO1 QLD, ELLCTRICITY GENERATING BOARD REs CONTRACT €S29/2 (cont'd)

The closure of its* main operating mine required the Company to open additionsl
nlnes to continue supply under the C529/2 Contract. The cost factors involved,
using alternative replacement mining methods with considerably lower ylelding
seams, have been far higher than the current price and were off-set initielly
by the mining of open cut coal, The Company's open cut reserves are now
substantially depleted and the accumulation of cost pressures arising from a
disparate underground mininy operation has been in cvidence with rising
intensity for at least 18 months,

The Company considers that &s the mining risk factor was removed from its'
price it must apply for the reinstatemont of that amount into {ts' base price
with effect from June 30, 1977. It 18 respectfully submitted that had this
sum been permitted to remain in ite' sclling price the existing gap between
underground costs and the current selling price would be narrowod significantly
and would have placed the Company in a position where It would have been able
to continue supply without incurring losses.

Yours faithfully,
NEW JIOPL COLLICRICS PTY. LTD.

-}
/f‘:;////
¥ ,
Sals

P.W.J, FCMANUS

Deputy Generel Manager
{Finance & Administration)

Exhibit No. 5
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b Queensland Electricity Generating Bozrd
EANN
o \5\ Head Officc
o W 255 Adclaics St , Brizhanc, O 4000, Australiy
Qecid G.P.O Bor 1424, Brishane, O 4091 Austis'iy

Telephons 222 2111 Telex 42308

Cabies ‘Generator” Brisbane, ]
CEWEU
Rel. G53/227/60 {E

G53/277/45 R A
4 May 1982 LTS P
= 7
Mr. R.W.J. McManus, 1)~
Deputy General Manager, (7:q7”.
New Hope Collieries,
P.0O. Box 47,

IPSWICH Q. 4305

Dear Sir,

REVIEW OF COAL SUPPLY AGREEMENTS CS 29/2/3

In reply to your letters of 10 February and 19 March
regarding the submissions for coal price increases ve would
like to emphasise the following points which should be
adeguately covered to justify any increases.

1. Any new pricing structure to take effect from
1 January, 1983 should reflect all the changes
in costs to the Company not adequately reflected
in the existing agreements.

2. Present and estimated future costs and conditions
should be compared with costs and conditions
.existing at the start of the contract or anticipated
at that time.

3. Wwith any claims for retrospective price adjustments,
actual costs and conditions over the full period
should be compared with costs and conditions existing
at the start of the contract or anticipated at that
time.

4. Only on the basis of changes in these costs and conditions
can any coal price increase be justified.
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With this in mind we request that you submit a detailed submission

on the points raised setting out the changes and how they affect
the cost of producing coal so that any request for a price
increase can be properly analysed and justified.

Yours faithfully,

SECRETARY

ENQUIRIES: Mr. D. Baguley
Telephone 228 2521

Exhibit No. 6
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;L:,’N:?:v,';; i;gilkl,’::::f:l Teles — HUHOPL AA 44618 with
’ annexures

17th June 1982

PMch: LC

June 17, 1982.
10

The Secrectary,

Queensland Electricity Generating Board,
National Bank Building,

255 hdelaide Street,

BRISBANE QLD. 4000

Attention: Mr. D. Baguley

Dear Sir
' 20

Re: Contract CS$/29/2

A. INTRODUCTION

We refer to discussions between officers of the Queensland Electricity Generating
Board, the State Electricity Commission and our Company concerning the under
recouprnient of the costs of mining coal supplied to the Queensland Electricity
Generating Board under the above contract and herein submit our request for a
variation in the price of coal with respect for the period up to July 31, 1981,
together with a request for a revised base price from August 1, 1981.

B. BACKGROUND TO THE CLAIM 30
(i) Geological factors affecting the No.5 Mine.

Under the mining plan which was in operation at the time of the tender and
planned to be valid for the period of the CS/29/2 contract, the main producing
mine for New Hope Collieries was No.5 Mine with access via the New Hope No.5
Tunnel and New Hope No.6 Tunnel, a new entry being developed to the inbye areas
of the mine to bypass a rock creep area which had stopped development of the
No.5 Tunnel extensions. The rock creep area was a geological phenomenon which
occurred over a period of time commencing from 1972 and was brought to the
attention of officials of the Coal Board and the S.E.A.Q. and inspections were
made by officials of these statutory bodies during 1973/74.

On April 2, 1979, an occurrence of spontaneous combustion was detected in No.3
South West dips section of No.6 Tunnel which was also connected through the rock
creep area to No.5 Tunnel for ventilation purposes. The heating occurred in an
area adjacent to the rock creep area. Prior to this occurrence the seam had
been regarded as being not liable to spontaneous combustion - there being no
previous record of any heating in the Lagoon Seam in the Swanbank area.

At the time of the sealing the mine on April 2, 1979, the Company had four

continuous miner units in production with coal being conveyed from three units

via No.6 Tunnel and by one unit through No.5 Tunnel, Also at this time the

Company had commenced a development tunnel called No.7 mine into the Rob Roy

Seam beneath the Lagoon Seam but the seam was found to be very dirty and only

capable of being worked with a very low yield of approximately 40% coal recovery. 50
As a result of the unexpected closure of the mine on April 2, 1979, the Company

was forced into the following actions in order to continue operations:

Exhibit No. 7
e f2
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vess &
TO: Quecnsland Llectlricily Generating Board Junc 17, 19B2
RE: Contract €S/29/2
(a) 1nitially in order to dcploy all labour, the Company had to work No.7

mine with its extremely low yield on a three shift basis.

{b) A Punch Mine (No.21 Mine) was commenced into the highwall of hrea 6

open cut into 2 seam with a lower yield than the Lagoon Seam. Equipment for
this purpose was borrowe@ from Southern Cross Colliery which became a subsidiary
of New Hope in May 1979.

{c) The Company had worked an open cut area involving the removal of a portion
of the railway loop line prior to the heating. Development of No.23 mine was
undertaken once the backfilling of this open cut was completed, however, because
of a major fault and underground water, it proved impracticable to continue
development of this mine and it had to be abandoned, notwithstanding the
considerable expense incurred on the project.

(a) A small open cut called Area 2 was developed beneath the main power line
in the area adjacent to No.21 and subseguently a small Punch Mine No.21A, was
established in the highwall. This mine was on the Lagoon Seam but production
was affected by steep grades and underground water while the area available for
extraction became limited by faults.

(e) As a result of the closure of No.5 mine the Company had to accelerate
extraction from open cut areas at a far greater rate than provided for under the
contract and also had to utilise open cut resecrves outside those envisaged in
the original submission.

(ii) General Comments.

We believe that the Company's action in utilising the external open cut reserves
together with the ectablishment of the replacement mines in a very short time
provided stability in a crisis situation which otherwise could have had serious
repercussions throughout the coal mining and power industries. It also maintained
a regular supply of coal to the Swanbank Power Station which we believe to be
consistent with the main objective of the long term contractural arrangements
arising from the West Moreton Coal Study. Abridged details of the original
agreement are as set out in Appendix A.

The Company has provided previous written comments on the situation relating to
neéotiation of the contract and the settlements finally achieved which led to
the acceptance of a base price of $23.67. It is stated here as a matter of
record that negotiations by officers of the State Electricity Commiscion led
to a reduction of $3.29 from the price tendered of $26.96. The reduction -
effectively represented part of the factor included in the tendered price
relative to an allowance for costs associated with mining hazards. This has
been referred to in previous correspondence. The Company was most reluctant
to accept this reduced negotiated price and only did so under extreme pressure
and on the understanding that it could look to Clause 9 of the contract to
provide the necessary protection should a mining disaster of major magnitude -
occur.,

In summary, the Company supplied coal for 1978, the first year of the contract,
and the first guarter of 1979, on April 2, 1979 it suffered a heating problem
in No.5 mine which led to its being finally abandoned in August 1981 despite
continuous recovery attempts. The No.5 mine consisted of four continuous
miners double-shift unit operation and produced 75 ~ 80% of the Company's
output from the high yielding Lagoon Seam. The effect of the loss of this
mine in broad terhs, in relation to the contract, was to remove the major
plank upon which the tender and subsequent contract was submitted and entered
into, the criteria on which the base price had been determined was no longer
relevant. Exhibit No. 7
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70: Quecnsland Electricity Generating Board June 17, 19C2
RI: Contract CS/29/2

On hpril 2, 1979, the Inspectorate of the Mines Department issued an instruction
prohibiting entry to No.5 mine with the result that the production of coal from
that mine ccased forthwith.

In order to limit disruption of mining activities and avoid the attendant
industrial problems the Company proceeded to establish emergency underground
and open cut mining activities which resulted in continued supply of the
contract tonneage.

At the outset of the problem the indications were that No.5 mine would be
recoverable in the short term and in fact recovery procedures commenced in mid
August 1979 and expectations of recommissioning continued progressively there-
after, in consultation with the Mines Inspectorate, the Loss Adjusters and

their Mining Advisers. However, as time ran on it became apparent that the
deteriorating mining conditions would prevent recovery as originally envisaged,
culminating in the decision by the Underwriters to abandon recovery of the inbye
area in August 1981.

The outcome of these events has been that the temporary open cut and underground
mining activities have become the permanent base for production for the time
being, with resulting higher costs and higher rates of depletion of open cut
1eserves than was included in the contract. The situation which emergced is

that production from lower yielding seams mined by underground methods was so
costly that the offsetting effects from open cut coal were insufficient to
produce a product mix at a price comparable with the escalated negotiated base
price. 1In this regard we believe that item 7a of Schedule A of the agreement
Cs/29/2 is specifically relevant, it states "Method of Coal Mining - Bord and
Pillar Underground and small Open Cut operations”.

(iii) Outline and data supporting this reguest.

Until the decision by the Company's Insurance Underwriters to abandon recovery
of No.5 mine effective August 6, 1981, it has been well nigh impossible to
come to grips with the problem of full examination of the effect of the closure
on all the cost elements of CS/29/2. Even so with constant application to the
task it has taken over six months to assemble and satisfactorily investigate

in detail the factors involved.

The outcome of this study is set out in the various schedules and appendices
herein which we believe provide all the data necessary to support our reguest
for a variation of the price at which coal has been s0ld with effect from
April 2, 1979. The principle the Company is seeking, by way of recovery, is
to maintain the profit margin of some $2.75 (in 1977 dollar terms as escalated
to current dollar values) throughout the period from April 1, 1979 to July 31,
1981 together with appropriate recognition of the accelerated use of both
dedicated and undedicated open cut coal reserves,

The Company also then seeks to revise the base price applicable from Augusi 1,
198) based on the current costs of mining and management account results to
April 30, 1982. These results are also set.out on the accompanying schedules.

e/t
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(conth RE: Contract C5/29/2
C. VARINTIONS IN COST OF PRODUCING COAL
10 The cost ef{fects of the change in geological mining conditions on producing coal
are set out in the attached schedules. The schedules enclosed are:
Schedule No.
. The cost of producing coal per guarter (and agreed to
the Coal Board accounts) after adjustments for the
items in C(i) expressed in current dollar values. 1
. Dissection of the above costs into underground and open cut
costs in current dollars. 2
20 . Escalation factors per quarter taken from the monthly coal
selling price calculations. 3
. Underground mining costs in 1977 dollar prices. 4
. Open cut mining costs & Total Underground and
Open cut mining costs in 1977 dollar prices. 5
. Adjustments to production costs for capital expenditure
and exploration costs. 6
. Price shortfall in coal sales to Swanbank adjusted fof
30 the contract profit margin of $2.75 per tonne to give the
price shortfall in 1977 dollar values. 7
. Revenue shortfall from the Board in both 1977 dollar
values and also escalated to current dollar valves. 8
. Cost structure for CS/29/2 contract. 9
. Summary of net excess mining costs in constant 1977
dollar values escalated to current July 1981 dollar values. 10
. Statement of calculation of claim. 11
40 . Quarterly Sales Revenve Shortfalls for the nine months
ended April 30, 1982 at current value. 12
Comments on the cost effects are:
(i) Variation in production volumes from Contract Base -
\
Appendix B discloses that the saleale output per shift from April 1979 through
to December 31, 1981, from all mines is inferior to that achieved in No.5 mine
for calendar year 1978, the first year of the contract.
The attached schedules which support the request by the Company are based as
50 follows:
Full disclosure of accounting results which have been reconciled with
both the half yearly accounts supplied to the Queensland Coal Board
and also with the Company's formal audited atcounts.
Exhibit KNo.
ees/5
60
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70:
RT: contract CS/29/2

ouecnsland Clectricity Generating Bouard

Junce 17, 1SBz

. Open cut and underground mining costs have been separated for clarity.
. Reductions have been made to the costs for:
. cost reimbursements received from Southern Cross Colliceries; .
. exploration expenses over and above the reguirements of contract
supply;

The costs have been prepared on a quarterly bacis as this givec the
Board a clear view of the movement in costs.

. depreciation of items lost through the heating problem;

. insurance reimbursements of operating costs for recovery and loss

minimisation work.

D. REQUEST FOR RECOUPMENRT

Schedule 11 sets out the basis of calculation of the sum of $4,093,000 for which

the Company seeks reimbursement.

The Company needs to recoup amounts due as a result of this claim as a matter of
great urgency as the shortfall has resulted in the Company being extremely short
of the funds and cash flow to maintain a continuing operation.
carry on beyond the 30th June 1982, the Company will require a lump sum payment
in the first week of July of at least $2,500,000 with the balance as a lump sum

settlement within 30 days thereafter.

In view of the urgency of the matter, this claim has been submitted for data up
to July 1981; a further claim in respect of the continuity of the trend shown
in respect of the nine months ended April 30, 1982 is presently being prepared
A brief outline of this trend is shown

and will be submitted by June 25, 1982.
on Schedule 12 enclosed with this letter.

We have had the benefit of extensive assistance and advice from Messrs. Spry
Walker & Co., Chartered Accountants in preparation of this submission and who

are available for joint consultation.

We should be pleased to provide whatever further information and assistance as

may be required to enable the urgent consideration of this request.

Yours faithfully,
NEW HOPE COLLIERIES PTY. LTD.

e/
VoI
P.W.J. MCMAH'US.

Deputy General Manager
(Finance & Administration)

c fAL

VI 274

S//- 6.
S v m
c .
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NIV HOPL: COLLIERILS ITY, LTD.

APPELDYY. A

ALDREVIATLED DETAILS OF CS529/2 CONTRACT

Location
MINES ML: 697 Swanbant.
423 Swanbank
464 Swanbank
508 Swanbank
695 Swanbank
711 Swanbank
737 Swanbank
742 Swanbank
744 Swanbank
750 North Ipswich
RESERVES :
Name of Seam Thickness Measured Indicated Measured
Rescrves Reserves Rescrves
}q a) Lagoon 15°* 12,379,000 4,300,000 6,276,000
{b) Bluff 25° 9,000,000 - 2,925,000
{c) Rob Roy 26" 3,600,000 3,659,000 1,008,000

BALSE PRICES & QUANTITIES

SCALE OF BASLC PRICES
YEAR FOR VARYING QUANTITIES
Firm Purchase Price of Coal of
Notified in Basic Standard
Accordance with Quality
Clause 4
(tonnes per annum {S/tonne)
“Ti97s 400,000 23.67
[
I
‘1979 360,000 25,71
400,000 23,67
1980 325,000 26.38
400,000 23.67
360,000 25.71
1981 290,000 28.67
325,000 26,38
360,000 25.71
400,000 23.67
1982 270,000 29.66
290,000 28.67
325,000 26.38
360,000 25.71
400,000 23,67

523.
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NCw NOoyr COLLIERILS PTY. LTD.

ASSUMCD ONIGINAL. COST STRUCTURE (400,000 T.P.A.)

v/G - 320,000 t x $23.62

o/C - 80,000 t x $10.00

.. Cost - 8,356,400

400,000
Ado Profit

SALES PRICE

7,558,400

800,000

8,356,400

20.90/tonne

2.75

23.65
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m LTD. - STATEMENT OF CALCULATION OF CLAIM bomievar .
i
! 2 ) 4 s. 6 7 8 3 10 1 12 13 14
30/6/75| 30/9/79 [31/712/79131/3/80 [30/6/80 [30/9/80 {31/12/80(31/3/81 (31/7/81 | TOTAL COMVEXT e
1.1517 | 1.1832 {1.,1932 |[1.2647 }1.2747 [1.3310 |1.3477 |1.3867 {1.4543 .
H . il
5) £xcess Undergreund Cost 1,001 895 539 6§94 a7 1,206 562 . |651 996 7,420 Sece Schefule 10 =f
§] 11577 §) €
? :
n &1 Zxsess Underyround Cost 1,153 1,059 643 878 1,116 1,605 - 757 903 1,448 9,562 As calcuflated :
. mm (Current §) [
LR 1o
1= p3s
{ i LES3: Open Cut Benefit Dita as er 13
- ‘12| Reseived from Q.E.G.B. Schedule| 10 _.u__
; vy b (Carzent §) (843) (697)  [(585) (645) 1591) (962} (636) (544) (558 (6,061) |Epscalatef 5“.
: wa._ wb.
I T ctaim lo 362 58 233 525 643 121 359 890 3,501 m.,
16 ..L
1711 Jury 198) PRESENT VALUE )
L3 | FACTOR AT 15% 0.719 0.756 [0.774 0.803 0.833 0.864 0.896 0.929 0.964 HM.
L3 15!
120 | REINBURSEMENT DUE 431 479 75 299 630 744 135 386 923 - p4.097 ﬁ_
121 . 21f,
S
22| 22
5 . 22}
24 ) 24
H . b
Y
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k Qucensland Efectricity Generating Board
-'." A Hrud Office
C: 2\ L5 Adelaide St . Brisibane, @ 4000 Australia
Q'—“GB G P.C. Bux 1424, Drizhane, Q4001 Ausuahe

Telephone 278 2111 Telex 42308
- Cables ‘Gencretur’ Brisbane

Rel.  53.277.45 WeCI;T
;" ) J‘L’l’ )

30 June 1982 " e
' ....f"//
The Secrectary, © > '/‘%’m
New Hope Collieries Pty. Ltd., cni o
P.O. Box 47, a« - o "
IPSWICH. Q. 4305 ’["’,//
/’w’} 'y
Dear Sir, FLE s/

NOTIFICATION OF COAL REQUIREMENTS

In accordance with Clause 4 of Coal Supply Agreement CS/29/2
notice is hereby given of the Firm Purchase for 1983.
Firm Purchase for 1983 400,000 tonnes

Estimated coal requirements for:

Tonnes
1984 400,000
1985 400,000
1986 360,000
1987 324,000
1988 292,000

It should be pointed out that the estimated coal requirements
for the period 1984 to 1988 are only guidelines to a large
extent and are dependent on the outcome first of the 5 yearly
review of the Agreement currently in progress.

It is proposed that the Firm Delivery for each half year of
1983 be half the Firm Purchase for 1963. The Manager Generation
Operations Southern at Swanbank Power Station will arrange

suitable delivery rates for each half year in accordance with
the terms of the Agreement.

Yours faithfully,

4
(e

(™" SECRETARY

ENQUIRIES: Mr. S. Verma

Telephone 228 2527

-124- Exhibit No. 8
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Queensland Electricity Generating Board

e

»

‘~
. ‘\\\\_‘ Head Office
EGS 255 Adeloide S1., Brishane, O 4000, Austratis
- G.{7.0. Box 1424, Brishane, Q ADLL. Austishia
Telephone 228 2111 Telex 42308
Cables ‘Geniratot’ Brisbane,
A\WED
Ref. G53.277.45 RECEWE
43
24 September 1982 28 S%&Ef;
0he
hpd.eeeee
.The Secretary, ‘//
New Hope Collieries Pty. Ltd., C?fﬂﬂ.'
P.O. Box 47, it /

IPSWICH Q. 4305
Dear Sir,

Coal SUPPLY AGREEMENT - €S5/29/2

The Board is concerned with the delay in receiving the
information reguested in the letter of 27 July, 1982.

Until this information on mine plans, drill hole data,
mining methods, equipment and labour is received it is
impossible to continue with the investigation of your

claim for a price variation.

Only after this information has been received and
evaluated can negotiation proceed to allow the claim
to be finalised.

In a telex from your Director, Mr F.A. Robertson
on 9 July 1982, he stated that, “Management of the
group is ready to assist as from Monday July 12°".

It is suggested that as soon as any part of the
information becomes available it should be sent rather
than waiting until all the required information is
collected.

As stated at several meetings and indicated in the letter
of 25 June 1982, the industry has considered your claim

for retrospective payments and considers that this
claim is not allowable under the terms of the agreement.

Yours faithfully, ~

I. Wilson

SECRETARY
ENQUIRIES: Mr D. Baguley '
Telephone 228 2521
~125- Exhibit No. 9
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21t October, 1982

The Secretary,
Queenslend Clectricity Genersting Buord,
255 Adelaide Street,

BRISBAKNE, Q. 4000

Dear Sir,

Re: Cool Supply Agreerent

€C.S. 29/2 and CS 29/3

We refer to your letters of 27th July, 30th July and 24th
September, 1982 end edvise that following suggestions made st the
conferences with officers of the Board aend the Stste Electricity
Commission on 7th July and 9th July, 1982 representstions were made
to the Queensland Cosel Board for an’'interim-price increese pending
conclusion of the detailed review of claims formelly submitted to
you on 10th May on beholf of Southern Cross Collieries and on 17th
June from New Hope Collieries Pty. Ltd.

As you ere well aware this submission hes required commitment of
the group's svaileble administretive resources and involved much
detail which would be common to both reviews. Your Board waes to be
given accesa to this informetion as approved at the meeting held at
the offices of the Queensland Coel Board on 31st August cheired by
Coel Board Member, Mr. M. Noume eand attended by officera of the
Stete Llectricity Commission and the Board.

¥e have today received a Jletter dated 20th October from the
Queensland Coel Boerd advising that its sssessment was complete and

edvice hed been forwarded to the Board and the State Electricity
Commission. :

We feel that an early conference with Officers of the Board end the
Commission would now be eppropriste to establish the parameters and
timetaeble for continuation of the reviews as referred to in your
letters of 2nd August, 1982. In the interim we have examined a
number of alternative formulee in relation to escalation of the
base prices so es to reflect the incresses in the costs of mining
under the Supply Agreement s8nd would propose to present our
conclusions to the meeting.

Would you le

us know when it would be convenient to reconvene.

Yours féithfully,

F.A. bertson
Exec Ei; Director
NEW HOPE COLLHRIES PTY, LTD. SOUTHERN CROSS COLLIERIES TIvOoLl COLLKIRILS PTY, LYD,
SCAMAMNDER MINING CORPORATION N.L. SUB-OCEANIC MINILRALS N.L,
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13-17 LOWRY STRELT, 1PSvaiCM,

Telos — WUMOPL AA d4bll
QULENSLAND 43Uy, AULTRALIA X

4th November, 1982

The Secretary, . )

Queensland Electricity Generating Board,

255 Adelmide Street,

BRISBANE, Q. 4000

Dear S8ir,

Re: Coal Supply Agreement CS 29/2 — New Hope Collieries Pty.
Lid.

We refer to your letter of 28th October, 1882 and advise

acceptance of your offer of an interim price adjustment on the
basis set out therein.

It is apparent that the assesswment by the Queensland Coal Board
has been made without regard to its (the assessments) adequacy to
meet all the requirements for which an interim price increase was
sought. We welcome your offer to reconvene immediately our
neetings at the specialist staff level to continue the evaluation
of our claim pursuant to CS 29/2.

Geological information in respect of the review will be delivered
to you immediately and Paul McManus, our financial controller
assisted by Mr. Jan Ovens of Spry VWalker & Company has been
directed to confer with your specialist staff in an effort to
have the review of the claim finalised forthwith.

Ve would like to take this opportunity of repeating what we
believe has been made clear in the past. It is that the company
seeks a review of the price variation provisions consequent upon
the escalation provisions not properly reflecting the effects of
changes in costs on the cost of producing and supplying coal
‘under this agreement. It will be appreciated that the company
alleges that this situation has obtained " for a considerable
period, from in or about the month of April, 1979.

Yours faithfully,
NEW HOFE COLLIERIES PTY. LTD.

ST
2
y/D.J.

TRELAND
‘Lompany Secretary

Exhibit No. 11
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Reasons for Judgment (McPherson J) — 26th July 1983

1 TS SUPTENL COURT

OF QUETHSLAND ko. 602 of 1983

Y] [

BOARD

Plaintiff

Defendant

tried tefore the

1983, Mr. Callinan of

Russell and

FlL s
L PRIEBAKRE
AINT
L : ///// NEW HOPE COLLIERILS PTY. LTD.
YA
SCs5C BEFORL THE HON'OURABLE MR. JUSTICE McPHERSOR
EIFT , THE TWENTYSIXTH DAY OF JULY, 1983
ZRED 0‘/7 THIS ACTION having been
CCKED Honourable Mr. Justice McPherson without a jury on the
20th, 21st and 22nd days of June,
Queen's Counsel and with him Messrs.
Campbell of Counsel having been heard for the Plaintiff
JUDGMENT

SEYY VR NULTY &

co.

Solicitors

9th Floor

Citicorp House

Cnr Queen and
George Streets

BRISBANE. Q.
4000.
Telephone No. 221
5033 - “Boxx
41024 fﬁr “ ¥
! ‘1»’ )
CLS :JAT:™ ™~
SBNHC 15883 [v] "
[JudgeQEGB]-

‘.
R

and Mr. Jackson of Queen's Counsel and with him Mr.
Muir of Counsel having been heard for the Defendant

IT 1S THIS DAY ADJUDGED that the Pleintiff's

claims in this action be dismissed

AND IT IS THIS DAY DECLARED:-

1. That the Defendant is entitled to have

determined by arbitration, pursuant to the

agreement made between the Plaintiff and the
Defendant dated the twelfth day of July, 1978
as subsequently varied, the following questions
disputes’ or difference, namely whether during

the period from First day of July, 1978, to
-\
X -Thirty-first

day of December, 1982, the

i

escalation provisions referred to in Clause 9.1

of the said agrecment properly reflected the

effects of changei/ig/c sts on the cost of
z
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producing and supplying coal under the said
agrecment as so variced and vhether there should
bc any and if so what alterations in the price
variation provisions of the said apreement as
so varied in respect of all or pért of such
period.

That the Defendant 1is entitled to have
determined by arbitration, pursuant to the said
agreement as so varied, the following question
dispute or difference, namely, the terms of
supply of the additional quantities of coal
after 31st December, 1982 and, in particular,
but without limitation the manner and extent to
which the price or prices for such additional
quantities of coal shall reflect 3ll the
changes in costs to the Defendant, including
economies resulting from the amortisation of
capital items still in |wuse, technological'
advances, and items of expenditure not
repeated, including the restoration of any
open-cut workings for which special allowances
have been made in the Base Price, as well as
changes in costs rgsulting from changes in
mining conditions, new mining plant and the

scale of operations.

AND IT 1S DIRECTED that either party hereto

ishall have liberty to apply to this Honourable Court

“three (3) clear days' notice to the other party

AND IT IS ORDERED THAT THE DEFENDANT DO RECOVER

*against the Plaintiff its costs of and incidental to

S51.
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No. 16
Formal Judgment — 26th July 1983

IN THE SUPREME COURT

OF QUEENSLAND

No. 902 of 1983

BETKWEEN:

QUEENSLAKD ELECTRICITY GENERATING BOLRD

Plaintiff

NEV HOPE COLLIERJES PTY. LTD. .

Defendant

JUDGMENT - McPHERSON J.

Delivered the 26 1 day of ‘/,(//\ 1983.

The plaintiff Eoard, which is ccnstituted a body corporate

by s. B0 of the Electricity Act 1976-1980 ("the Act"), has as

its principal function under s. 99 of the Act the =supply and
generation of electricity. The defendant is a colliery company
with a coal mine or mines located in the Ipswich distriet of
Queensland. By written agreement dated 12th July '1978 the

parties entered into a contract for the sﬁpply by the defendant

to the plaintiff of coal over an extended period. The agreement
was one of, it appears, a number of such contracts in nearly
identical terms, one of which was recently the subject of detailed
consideration by a Full Court, of which I was a member, in

Southern Cross Collieries v. The Queensland Electricity Generating

Board & Anor. (0.S. 850/1982: June 8th 1983). I am therefore

to some extent relieved of the need to refer with particularity
to many of the prpvisions of the subject agreement considered
in the judgments in that matter; but it is desirable to point
out that at least one problem of importance that arose in that

case does not arise in this. That isthatin thecase of the Southern

Reasons for Judement
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Cross oprecient Lhere vaes a question cbout the guantity of could to (Conﬂi)
be purchased fron the collicery after supply of the cpecificd
minimun quantity for the firs£ five years. 1t is for prescnt
purposes enough Lo say thal no such question ariscs in the 10
prescent case, which is concerned primarily with Lthe matter of
prices payable for cocal supplied or to be supplied under the
written zgreement.
So far as is hére relevant the agreement after its recitals
is divided into series of clauses, of which c¢l. 1 contains
interpretation provisions; c¢l. 2 is headed "General"; cl. 3
"Coal quantities"; cl. 8 "Price and payment for poal delivered"; 20
and c¢l1. 9 "Variation in price for changes in cost". Being, as
it is, an agreement to sell, the contract requires for its
validity that the three essentials of parties, subject-matter,
znd price be determined or determinable. No difficulty exists
about either of the first two matters. The quantity of coal,
which the defendant Company agrees to supply and the Board 30
agrees to purchase and take from the Company, is specified in
¢l. 3.1 in respect of the year 1978 as 400,000 tonnes and as an
aggregate minimum for the 5 years from 1st January 1978 to
31st December 1982 of 1,645,000 tonnes. For the period of 15
years from 1st January 1978 to 31st December 1992 the minimum
.quantity agreed to be purchased is 3,290,000 tonnes. 40
Both from this and from other prévisions of the agreement,
it emerges that the parties envisagéd that their agreement had
a potential 15 year existence. With respect to the first 5 years,
the provisions of the agreement as to brice were reasonably
specific. No doubt because of the difficulty of making accurate
predictions with respect to cost factors affecting the production 50
Reasons for Judrment
60
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261‘}9‘83y of coal in Lhe Tulure, Lthe agreenent iz thereofier lesc speceific
ntd.
(Co ) alovl the matter of pricce. £8 repgards the first 5 ycars, cl.
8.1 provides:~
"8.1 Unless otlhervise provided herein, the Base
10 Price per tonnc to be paid by the Generating
Board to the Coumpany for Ccal of Basic
Standard Quality shzll be in accordance with
Lthe Scele of Buse Prices stated in Schedule
C.II
Clzuse 8.1 is not by its own terms confined to coal supplied during
the first 5 year period, but it is introduced by the words "unless
otherwise provided herein", and it is clear from other provisions
20 of the agreement that it is intended to be so confined. One of

those provisions is cl. 2.5 which is as follows:~

“2.5 The general terms of this Agreement apply to

the quantity of coal agreed to be purchased
by the Cenerating Eoard under this Agreement
vhereas the Base Prices and provisions for
Variation in Prices for Changes 3in Cczts apply
only to¢ purchases in the first five year
period from 1 January 1978 to 31 December,
1982. The Base Price and provisions for

30 variations in prices for changes in costs for
purchases after 31 December 1682 shall be agreed
by the parties prior thereto in accordance
with Clause 8.7

The expression "Base Price"™ is defined in c¢l. 1(c¢) as the price
deterrined in accordance with ¢l. 8, and the provisions for
variation in price for changes in cost are, clearly enough, those
to be found in ¢l. 9. The other provision which makes plain

the division between the first quinquennium and the balance
period of the agreement is ci. 8.7:-

"8.7 The terms of supply of additional quantities
beyond the initial five Year period (from the
Commencement Date to 31 December 1982) shall
be finalised before 31 December 1981. The new
pricing structure to apply to such additional
quantities shall reflect all the changes in costs
to the Company including economies resulting
from the amortisation of capital items still in
use, technological advances, and items of
expenditure not repeated, including the

50
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" reotoration of eny open col workings for 1983
vhich special allovences Lisve been made (Contd.)
in the Pasc Price, as well as chengen in
cozcts resulting from chonges in mining
conditions, ncew mining plant, and the
scale of opcretions. The Generalion Eourd
shall have the right to satisfy itself
that the new pricing structure recasonably 10
reflects all such factors."

Thesc provisions will serve as an introduction to the
dispules which divide the parties, and which are capable of being
reduced essentially Lo two in number. The first is whether in
respect of coal delivered by the defendant to the plaintiff, and
paid for by the latter, during the period of the first
20
quinquenniun ending on 31st December 1982, the defendant is
entitled, as it claims, to a review of the price variation
provisions in cl. 9 of the agreement. The second is whether the
defendant is entitled to a determination of the terms of supply
of, and in particular the prices or prices to be paid by the
plaintiff for, additional quantities of coal after 31st December
1982. 30
As regards the first matter of dispute, reference has
already been made to cl. 8.1, which states that the base price
per tonne to be paid for the coal is to be in accordance with the
Scale of Base Prices in Schedule C. That Schedule sets out
the price to be paid in each of the years 1978 to 1982 in respect
of coal of basic standard quality. Schedule D comprises details 40
of the components of base prices stated in Schedule C, those
components consisting of labour, materials, statutory charges,
non-escalating, and "other", together with a total that corresponds
with a figure in Schedule C. The purpose of identifying the

components in Schedﬁle D appears from cl. 8.3:-

"8.3 The Scale of Base Prices relates to the costs 50
of labour, materials and supplies, and all

Reasons for Judrcment
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1983 " other cost factors incurred by the Company
(Contd.) in the procucticn and supply of the Coul
applying ot the Bazoe Dute.  The Counponents
of Lhe¢ Basce Irices applicable to cach cost
factor, for the various quantities and Eacze
Prices stated in Schedule C, arc stztcd in
Schedule D. A1l the prices in the Scale of
10 Base Prices shall be sulbiject to increacse or
decrcasc for chenges in costs as specified
in Clause 9.%

Clause 9.1 contuins a provision which is critical to the
defendant's claimed review of the price paid during the first
5 years. It is in the followving terms:-

"9,1 It is a fundamental condition of this
Agreement that the escalation provisions

20 shall properly reflect the effects of
changes in costs on the cost of producing
and supplying Coal under the Agreement. If
the formulae employed are not properly relecting
such changes or if indices used for the
purposes of this (Clause ccase to be available
or continue to be unavailable for a period of
six months, a review of the price variation
provisions shall take place upcn reguest by
eitner party. Vhere the parties zgree to an
alteration it will be inccrporated in the
Agreement and will apply thenceforth. 1In any
event such review shall take place at nqQt more
than five yearly intervals. Should the award
vorking hours be reduced from 35 hours per week,
then such review shall be undertzken forthwith,
especially to assess the impact on non labour
components."

This provision carries into effect in the contract itself the
common intention that is expressed in recital G of the agreement:-

40 "G. The Generating Board and the Company have agreed
that the pricing structure be reviewed at least
each five years as herein provided but that there
be variations in price related to changes in cost,
it being the clear intention of the parties that
any clauses of the Agreement relating thereto
are intended to reflect the effects of changes
in cost of producing and supplying coal under this
Agreement . "

Having regard to these and other provisions of the agreement,
50 the scheme of the contract, at least as regards price, appears

to be reasonably clear. It is that the base price of coal in

Reasons for Judrment
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recpect of caeh year of the first quinguenniurn i Lo be that (Contd.)
specificd in Schicdule C: sce c¢l. €1, That Lase price consists
of the conponenls or "cocl foctors™ identified in Schedule D:
sce cl. 8.2. There is express provision in c¢l. 9.2 for 10
adjustment of the bzse price "to the extent of changes
in the cost components contained in Schcdule D", and adjustment
is to be ¢ffected monthly znd to apply from the beginning of the
ensuing month: «¢l. 9.3. The adjustment for changes in costs is
to be effected by the application of a formula sel out in ¢l. 9.8,
and there are specific provisions in c¢ll. 9.9, 9.10, 9.11, 9.12 20
and 9.13 defining each of the components concerned: see zlso
c¢l. 9.6, which provides that in certain defined circumstances a
new factor will be inserted in the formula. It is worthy of
note that the "other component™ is expressed to include precfit,
and is tc¢ vary in the same proportion as variations in the
consumer price index. 30

Monthly adjustments in respect of changes in costis were in
fact calculated by Messrs Touche Ross & Co., chartered accountants,
acting on behalf of the defendant company: see e.g. the letter
dated 14th June 1982 (ex. B to the affidavit of N.R. Walker
sworn 20.6.1983), and their calculations were accepted by the
plaintiff for the purpose of paying for coal supplied inthe first
5 years. No question arises about the accuracy of those
calculations or the payments made on the faith thereof. However,
by the middle of 1982 the defendant had evidently reached the
conclusion that “escalation provisions" did not, to use the
language of cl. 9.1, "properly reflect the effects of changes in
costs on the cost of producing and supplying coal under the

egreement”. On 14th July 1982 (see para. 6{(a) of the amended
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gefencee), eénd again on 23rd Dboeccember 1982 (sce para. 10 of
the emended statement of clain) the defendant gave notice of
their ¢leim in that regord, requecting a review of the price
veriation provisions, and ultimatecly a reference to azrbitration
pursuant to cl. 13 of the ensuing disputec. Some slcps were
taken in the direction of having the matter determined by
arbitration; but in thc end these did not proceed, and the
present action was instituted by the plaintiff Board in order
to have it decided whether the defendant was entitled, and the
pleintiff obliged to submit, to such a determination.

"For the plazintiff Board a number of grounds was advanced
by Mr Callinan Q.C. in opposition to the defendant'!'s claim to
require a review of prices of coal zlready delivered during the
first 5 years. A principal objection was that the agreement did
not, it was submitied, contemplate or provide for a2 retrospective
review of the price or prices of coal supplied and ﬁéid for by
the plaintiff either during the first 5 yeérs or at all. It is
in my opinion not possible to accept this submission in so far
as it concerns a review within the first quinquennium. Clause
9.1 in its second sentence is directed to three contingencies
in which "a review of the price variation provisions shall take
place upon request by either party". The first is if the
formulae employed are not properly reflecting changes in costs.
The second and third are if the indices used for the purposes
of that clause (cl. 9) either (i) cease to be available or
(ii) continue to be unavailable for a period of six months.
Among the indices concerned are the materials index: el. 9.10,
and the consumer price index: e¢l. 9.13. Either of those indiccs

night have ceased to be available within the first quinquennium,

Reasons for Judprent
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or cuentinucd cduring that time Lo Lo univedluble for a rperiod of
six months. In cither of thosce events a rcyjcw migit bave been
reguired during the first 5 years. 1IU is irmposcible to seover
these two instances from the first, which is concerned with Lhe
failure of the formulae, such as those in ecl. 9.8, properly to 10
'reflect changes in cost. All three events are referred Lo in
the same sentence and entail the same potential consequence.
There is therefore ﬁo rezson either of logic or of language for
excluding the right of review under cl. 9.1 during the first
5 yecars of the agreement.
The submission in relation to what may be called the 20
retrospectivity point is rested partly on the languzge of
el. 9.1, partly on the language of the Act itself, and partly
on consideraticrs of convenience or inconvenience. As regards
cl. 9.1, the relevant provisicn is expressed in what I believe
is called the continuing présent tense (". . . are not properly
reflecting such changes . . ). N§ doubt this tense was choscn 30
because it was supposed, and probably correctly, that the failure
of the forbulae to reflect changeé’was itself likely to be a
continuing process, becoming maznifest or emergent over a period
of time, and not spontaneously or suddenly beconing apparent as
a single observable event. Some element of retrospectivity is
..inherent in e¢l. 9.1 or at leasi in the procedure for determining 40
the question by arbitration under cl. 13 if no agreement be
reached. 1In the nature of things it would be impossible to
refer to arbitration and obtain an award forthwith, and both
cl. 13.6 and el. 8.1 require the agreement to continue in the

meantime. More formidable perhaps is the language of the third

sentence of el. 9.1 which provides that "where the parties agree 50
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to zn aldicrection it will be dncorporated in the apreenent and
vil) apply thenceforth®.  That is doublless desipned Lo cnourc
thzt the relevant new formu]a'js substituted so that it becomes
part of thce agrecument and applices to fulure coul deliveries until
@ further review tales plcce. It does not however in terms
exclude the possjbility of a review vhich, when accomplished, hzs
e retlrospeclive applicetion to prices already paid for cozl
delivercd. If it did so provide! it would be necessary to fix

2 date at,but not before which,the substituted formula was>to
commence its operation. Would that date be the date of the award
under the reference to review? Or the date when the review was
requested? Or the date vhen the change became manifest, or when
it in fact first began to occur? The first of the dates suggested
would tend to encourage delay by the Board. The second would
irply that time wes of the essence of the making of the request.
That would be inconsistent with the approach recently adopted

by the House of Lords in the case of a rent review-provision:

see United Scientific Holdings Ltd. v. Buraby Borough Council

[1978] a.cC. 90?. The provisionsinquestion there and in other
such cases areby no means identical with c¢l. 9.1, but they share a
common purpose. Their Lordships in that case evinced no
particular reluctance to holding that a rent review might produce

a retrospective liability fér rent. As an aild to construction
Mr Jackson Q.C. relied on the decision of the Court of Appeal in

England in Superior Overseas Development Corporation v. British

Gas Corporation [1982] 1 Lloyd's Rep. 262, which concerned a

25 year agreement for sale of North Sea gas, providing for a
review for adjustment of prices on request “if at any time or from

time to time during the contract period there has been any

Reasong for Judrment
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sulstanlicd) chonpe in the ceoronie circumetances raloting Lo thin
errecment o . . causing . . . substontiald cconordce hardsoship o0 L.
Valler L.J. at p. 266, col. 2, analysed Lhc various porsible dalces
to vhich the adjustuent éight relote, and on the following puge of
the report concluded that there was no good reason for nol going
Lacl: to the beginning of the substantiazl hardship. VWith his view
the other Lords Justices of Appeal evidently agreed. There arc,

of course, differences of language and form between that agrecement
and this; but both the problem, and the purpose of the relcvant

provisions, are common to both, and regarding as I do, the English

decision as of assistance in the present context I propose to follow

it. In consequence, I conclude that the language of this
zgreement, and in particular of cl. 9.1, affords no obstacle to
the determination of the question whether the escalation provisions
of the égreement during all or part of that period of the
agreement to 31st December 1982 properly reflect the effects of
changes in costs, etc.

¥hat I referred to earlier as considerations of convenience
or inconvenience can readily be considered in conjunction both
with the provisions of the Act itself and with the plaintiff's
other major submission on this aspect, which is that the
deendant is estopped from claiming further payment pursuant to
.2 review of prices such as is now sought. The inconvenience of

increasing the price of coal ex post facto its supply and the

payment therefor is plain enough. It means that someone, and
presumably it will be the ultimate consumers of electricity,

will have to pay for that increase, and will almost certainly have
to do so in the form of higher charges for electricity to be

consumed in the futurc. That means, as Mr Callinan more than once
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cophorisced, thot fulure consurers will be paying for clectricity
consumed in the past and in the consunplion of wvhich not «ll of
them participalted. No consumer is likcely Lo underrate the force
of such an argunent. bBut a consideralion of the effccts of

an interbrctation upon Lhe fortunces of those who in the end rnay
have to meet its financial consequences is almost if not wholly
irrelevant to the agreemc¢nt betwecen the parties. The hct in s. 994
requires the Board to conduct its operations "efficiently and
economically and in such manner as to avoid waste and extravagance™.
It would be the profound hope of all consumers thét the Board
would do so even without

this statutory exhortation. Section 994

does, however, impose no direct sanction or consequence for its
infringement, and the plaintiff initssubmissions expressly, and in
my opinion correctly,

disavowed reliance upon it or any other

provision of the Act, as constituting the subject agreement either

illegal or ultrz vires or not enforceable accordigg to its terms.
‘hat it was sought to do was to rely on the Act as in some sense
an interpretative background or context for the agreement and the
submission with respect to estop;zl that was advanced by the
plaintiff. I am in any event satisfied that there is nothing in
the Act that affects the validity or enforceability or, in any
relevant respect, the interpretation of the agreement between the
parties.

The matter of estoppel is raised by the plaintiff's pleaded
reply. It requires for its success findings that-the plaintiff
took and acted upon a number of decisions in the conduct of its
operations which were motivated by a belief as to‘the cost of
electricity generated by one or more power stations using coal

supplied by the plaintiff. It may fairly be concluded that
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¢ecisiona vere on occasions made, ond celions taken, which mipht (Contd.)
have Leen differently made or tabken hed the plaintiff or its

officers beoen aware that the relevanl conl or electiricity mfghL

in the end be poing Lo cost morce than was supporced. But thut i 10
not encurh to give rise to an estoppel, whether at common law

or in the e¢quitable or prbmissory form. VWhat is required in

any such coase is a reprecsentation "which must be clecar before it

can found an estoppel": see Legionc v. Hateley (1963) 57 A.L.J.R.

292, 303, per Mason, Deane JJ., citing Low v. Bouverie [1891]

3 Ch. 82, 106, 113, et al. What.is meant by this appears from 20
the ensuing passages quoted in the rezsons of their konours,

i.e., "a statement of such a nature that it would have misled

2 reasorable man, and that the plaintif{ was in fact misled

by it". It is at this point that a serious difficulty emerges

in the plzintiff's submission with respect to estoppel. The
statement relied upon to found the estoppel consists of the
content§ of the invoices, as they have been calléd, of which

the letter cdated 14th June 1982 from the accountants is an
example. It encloses copies of calculations made by the
accountants and on its face refers to various figures in columns
headed "provisional price" and others in a column headed "final
price"™. It is these latter words that are relied upon. The

word "price" is by itself gquite neutral or innocuous, and it is
only its collocation with the word "“final" that might be said
to achieve the result contended for. 1In the context of the
letter, or others like it, I find it impossible to regard the
expression "final price" as capable of C6nstituting an

unambiguous representation by the defendant of its intention ncver

to seek a review of the amounts claimed in the invoice. But the 50
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J;gﬂf&‘; fundsziental difficully for the pluinliff 34 thot therce is in Lhe

«igﬁz) cnud not & shred of cvidence that any of the officers of Lthe pluainliff
vho saw or krewof invoices of that kind wes induccd by Lhe
presence of the words "final price" to assume, or to act on Lhe

10 assumption, that no review of thal price or its conmponents
vould ever be claimed by the defendant. It would, in any cvent,
have been unreasonable for the plaintiff or its officers so to
assume or act, the more so when regard is had not only to the
provisions of the agrcement with respect to such a review, but
also to el. &.11, which, after réferring to the submission of
20 pro forma invoices on the basis of information available,
concludes by saying that "subsequent adjustments shall be made
when final invoices are submitted at some later date". The
author of the invoice/letter dated 20th June 1983, and others
like it, was therefore simplj repeating the language of cl. 8.11,
and that clause is merely one part of an azgreement Wwhich in
30 cl. 9.1 and elsevhere contemplates the possibility of a review
of a price even though it is referred to as "final". In my
judgment, therefore, it is not podssible to regard the expression
in question as a repfeséntation capable of reasonably leading

to the specified conduct of the plaintiff, or td find as a fact

that it did so. It follows that the alleged estoppel is not

established.

From this I turn to the second and, in my opinion, more
difficult of the two questions earlier referred to,inAthis
judgment. That question is whether the defendant is entitled
to a determinatiéh of the terms of supply, and in particular
the price to be paid for, the coal to be supplied after 3ist

50 December 1982,
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fs 1 hove alrcudy sadd, cl. 2.5 dravs a firm live Letween

the buse price per tonme to be puid for cond in the first b ycears

to 31st Iwcenbor 1982 (which ic the price specificd in c). B.1 as
adjusted in accordance with the variations provided in el. 9),
and Lthe base pricec and provisions for variations in prices

for changes in costs for purchases after that date. Clause
2.5 expressly declares that the former are to apply "only" to
purchases in the first quinquennium, while the latter "shall
be agreed by the parties . . . in accordance with Clause 8.
words omitted from this extract are "prior thereto™, which
refer to 31st December 1982. The parties did not agree on new

prices and variation provisions prior to that date, but it had

before then become evident that zagreement would not be reached,

and reference of the matter to arbitration was sought by the

defendant before the end of 1982. Since then coal has, I

understand, continued to be ordered, supplied, and accepted, but

I was invited not to concern myself with this circumstance or

with the terms as to price on which it has been provided.

The reader of cl. 2.5 is referred by the terms of its last

sentence to cl. 8. The only provision of cl. 8 which deals

with the price of additional quantities of coal beyond the first

5 year period is cl. 8.7. Its terms are set out earlier in this

Judgment. It presents what may be regarded as two slight
interpretational difficulties and one difficulty of legal

principle. The former consists of its emphasis on "economics™

of various kinds in the costs to the Company. Nevertheless, its

fundamental requirement is that there shall be a "new pricing

structure" applicable to the additional quantities, and that this

shall reflect "all the changes in costs to théACompany including™

Reasons for Judrnent

566.

In the Supreme
Court of
Queensland

No. 16
Formal
Judgment
26th July
1983
(Contd.)

10

20

50



In the Supreme

Court of
Queensland
No. 16
Formal
Judgment
26;38";“)' the ceconenics. 1 do not think that the detailed reference Lo
(Contd.) the possible forms of sveh cconorics can be regarded as qualifying
the fundarnental requirerent that the new price shall reflect 11
costs to the Compony. The other matter of interprctation ariscse
10 from the presence &t the cnd of cl. 8.7 of a provision giving the
Board the right to satisfy itself that new pricing structure
rcasonably reflects all the factors of econony. It was argued
that this meant that the Board could never be bound to buy
additional quantities of coal because the right so conferred is
at most one that is to be exercised only with honesty and not
20 reasonably. Even if this were so, it would not in my view in
law preclude an effective and enforceable agreement one term of
vhich becing that the Board undertook to make its decision or
exercise a discretion honestly. But in any event I do not consider
that the provision in questidn is directed to a stage after the
new pricing structure has béen fixed, whether by agreement or
30 otherwise, but to an earlier stage, i.e., where the parties are
still in the process of negotiation about that new structure.
The provision may, as Mr Jackson suggested, go so far as to enable
the Board to require production of evidence or of documents in
the possession of the defendant Company, said td justify the
new pricing struéture sought by the defendant. But whether or not
40 it extends so far, it is I think clear that its funétion is
simply to emphasise that the plaintiff Board.is not bound simply
to accept what is put before it as an appropriate new pricing
structure said by the defendant to reflect all changes in costs,
including ecénomies, but is entitled to insist upon the right to
satisfy itself of the accuracy of such a proposal. I cannot
%0 regard the relevant provision as one that might operate as some
Rezsons for Judgment
60
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bind of condition subscauent ¢nabling the Board to rejeet the

new pricing structurc after it has been apgrecd upon or has Loen

deterrined by arbitration.

Thi:t would tend to make a nullity

of cl. 8.7 and.is Lherefore an interpretation which for that

reason a court would naturally sirive to avoid if the reproach

of being a destroyer of bargains is not to be incurrcd.

The difficulty of legal principle which I said ariscs from

cl. B.7 is that it appears to import an agreement to agree, and

that, for reasons which I
case, does not constitute

the problemn concerned the

set out in the Southern Cross Collieries
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Judgment
26th July
1983
(Contd.)

10

an enforceable agreement. There however

consequences of omission to specify

the additional quantities (if any) of coal to be purchased after

the first quinquennium. Because of the different provisions of

cl. 3.1 of the agreement in the present case, no comparable

difficulty arises here. The guestion remains of how the price

is to be deternined. There seem to me to be several possible

solutions. ©One is to be found in s. 11 of The Sale of Goods

Act of 1896, which, after

price in a contract of sale may be fixed by the contract, or left

providing in s. 11(1) that the

to be fixed in manner thereby agreed, proceeds in s. 11(2) to

provide that, when not determined in accordance with the

foregoing provisions, the buyer must pay a reasonable price, which

‘is said to be a question of fact dependent on the circumstances

of each particular case.

The statutory implication by s. 11(

of an agreement to pay a reasonable price was held by Viscoun

Dunedin to be excluded where, instead of simply being silent

the point, the contract provides that the price is to be agre

May & Butcher v. The King

f1934] 2 K.B. 17n (H.L.) at p. 21.

might be argued that the same would apply in the case of cl.
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and cl. £.7, both of which conterplate en cpreement botucen Uhe
partics to #gree Lhe price. Bul in ny opinion the shorl zuswer
to Lhat lies in Lhe focel thal, in Lhe case of bolLh of thocze
clavsces, whot is expressly provided is that the pricing arrange-
ments will be "agreced" (cl. 2.5) or "finalised" (cl. 8.7) before
31sl Decemnber 1982. That has in fact not occurred and, the
express provision for agreement being confined to thal period,
there is no relevant contractual provision now applicable. The
contract is silent as to the position after that date, and that
means that there is no obstacle to the statutory implication by

s. 11(2) of a reasonzble price in respect of future coal

supplies by the defendant to the plaintiff.

The agreerient is therefore a valid contract for the sale

of the additionzl quantities at a reascnable price. I am aware

that in Hz211 v. Busst (1960).106 C.L.R. 206 Fullagar J. (with
whom Dixon C.J. agreed) expfessed the view that s. 11(2) might
apply ohly to a contract for the sale of goods which had been
executed by delivery of the goods. Menzies J. in his judgment

appears to have adopted a similar“attitude. But Hall v. Busst

(supra) was a case of sale of land, not goods, and the remarks
of their Honours, which are in sharp contrast té those of Kitto
J. and Windeyer J. in the same case, are therefore strictly

obiter. They were not followed by the Full Court of New-South

Wales in Wenning v. Robinson (1964) 64 S.R. (N.S.W.) 157, nor

more recently by Connolly J. in Timmerman v. Nervina Industries

(International) Pty. Ltd. [1983] Qd. R. 1; and they are as

Professor Sutton implies (The Law of Sale of Goods, 2nd ed.,

at p. 92) inconsistent with the statutory definition of a

"contract of sale" as including both an agreement to sell as well

Reacsons for Judement

569.



In the Supreme

Court of
Queensland
No. 16
Formal
Judgment
26th July
as © sele: sce s. 3 and ef. c. 4. 1983
(Contd.)
Ir, howcver, the agrecment js, cven afler 31st becconmber
1962, to be regurcéed as an eggreement to agree on the price, it
is nevertheless an agreement that provides for arbilretion in
the event of failure of the parties to agree. To the details 10
of the arbitration clause I shall come in due course. For present
purposes it is enough to say that for reasons given in the
Southern Cross decision I remain of the view that an agrecment
vhich provides simply for the determination of the price by
arbitration is not a valid contract, if by arbitration what is
intended in this context is arbitration in the strict sense; that 20
is to say, a judicial or quasi-judicial procecding involving
the determination of a formulated question, and not simply the
fixing of the price by a third person acting in the office of a
valuer. It is true that in Attorney-General v. Barker Bros. Ltd.
[1976] 2 N.Z.L.R. 495, the New Zealand Court of Appeal considered
that an>agreement that a rent should be fixed by arbitration 30

vas valid and binding. Their Honours in this regard relied upon

Foley v. Classique Coaches Ltd. [1934] 2 K.B. 1 as authority

for the proposition that the presence of an arbitration clause
expressed in sufficiently wide terms operated to displace thé

principle in May & Butcher v. The King (supfa). But the better

view of Foley v. Classique Coaches Ltd. (supra) is, I think, that the

decision there turned on the circumstance that, although there
were to be sales of petrol over a period of some years "at a
price to be agreed", the parties had in fact performed the
agreement for somé three years before the dispute arose. In

the light of that circumstance, it would have been artificial for

the law to insist that no agreement existed when the parties had
50
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2ﬂ9g;b' by their conduct deronstrated a contrary intention, and accorc-
(Contd.) ingly an agrceement for a reascnable price was implicd. Oncce that
implication was made there was & malter (namely, the determinastion
of a reasonable price) that was cepable of forming the subject
10 of the arbitration clzause, and an c¢nforceable contract existed.
The case may therefore be taken as an illustration of the
principle that, where an agreemcnt is not merely executory but
is executed wholly or at least in part, the courts will, by
resort to implication or otherwise, treat the parties as bound
by a2 valid contract notwithstanding that the agreement may other-
0 wise ‘be wantingin finality or certainty. Of this principle
the decision in Brogden v. Metropolitan Ry. Co. (1877) 2 App.
Cas. 6606 affords a leading example.
This view of Foley v. Classique Coaches Ltd. (supra) has
the support of a number of subsequent decisions. An instance is
British Bank for Foreign Tréde v. Novimex Ltd. [19493 1 K.B. 623,
0 629-630. The two oppoSing views of Foley's case appear in the
report of the arngent in those proceedings and, although the
case itself is not referred to in“the judgment, it is clear that
the Court of Appeal reached their conclusion because the contract
before fhenwas fully executed. More recently, thé same approéch
commended itself to that Court in Beer v. Bowden'[1981] 1 W.L.R.
% .522 (note), where Goff L.J. specifiéally rejected the submission
that the presence of an arbitration clause was the critical factor
in the decision of that case; cf. also F. & G. Svkes (Wessex)
Ltd. v. Fine Fare Ltd. [1967] 1 Lloyd's Rep. 53. 1In the present
instance it is no%, I think, possible to regard the agreement as
50 qualifying for description as an executed agreement. As to the
first five years the égreement is, it is true, entirely executed.
Reasons for Judgment
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& new jpricing regime should prevail. It Js a pice cuctlion
vhether the anclogy in this case is wilh the renewul of a lcasc
pursuant to an oplion; or of a lcase conlzining a rent revicew
clause: cf. United Scicentific MHoldings 1.4d. v. Buruly Borourh 10
Council [1978) A.C. 904, 961, per Lord Simon. The rescemblarnce
seems closer to the former; but, whichever it is, it is clear
that, without a determined or delerminable price, the agreement
for additional quantities of coal in the ensuing five year
period will not be enforceable: cf. Randazzo v. Golding [19068]
Qd. R. u33; King's Motors (Oxford)Ltd. v. Lax [1970] 1 ¥.L.R. 20
426. |
¥hzt is required, in order to make that agreement valid ig
either "some means or some standard" by which the essential
term of price can be fixed. The words quoted are takesn from the
opinion of Lord Wilberforce in delivering the advice of the
Judicial Committee in Cudgzen Rutile (No. 2) Pty. Ltd. v. Chalk 30
[1675] A.Cc. 520, 536. I have already rejected the presence of
the arbitiration clause, standing z2lone, as a sufficient "means"
in the context of this agreemeﬁt. Is there a sufficient standard
to enable the priée to be determined by an arbitrator acting
in a Jjudicial capacity? The answer to that must be found by
an examination of el. 8.7 and cl. 9 of the agreement, and, 40

again, what is required is an objective standard capable of being
ascertained or determined by reference to evidence, and not
merely as a result of experience or intuitive judgment or perhaps
even caprice. Th; requirement of an objective standard was

emphasised by Hutley A.J.A. in Australian Mutual Provident

Society v. Overseas Teleccommunications Commission [1972) 2 N.S.W.L.R.

50
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806, C17, €18; and cf. alco Pooker Inducstrics Jid. v. Wilson

Parking (01¢.) Pty. ltd. (1980 no. 3048: "unrep.) per fndrews J.,

vhose decision was ultimately affirmed by the High Court: sce
(1982) 56 L.L.J.R. 825. It is of the essence of the distinclion

between an zrbitration striclo sensu and a “"mere" valuziion

or price-fixing by a third party. Whether such an objcelive
standard or critcrion exists in the present case depends primarily
upon the provisions and content of e¢l. 8.7 and cl. 9. The

former reguires that the new pricing structure applicable to the
additional quantities of coal "shall reflect all changes in costs
to the Company". Prima facie such changes are susceptible of
objéctive ascertainment and zssessment. Modern accounting
methods are quite capable of exposing the extent to which costs
have varied over a period of 5 yeérs, and this is so even in

the case of what may be the cbmplex activity of producing

coal from underground workihgs. Clause 9 does, as"I have said,
contain in cll. 9.6 to 9.13 a series of provisions incorporating
variation factors including published indices by reference to
which both past and current costsy as well as likely costs in’
the future, are capable of being determined or rendered deter-
minable. It would not, I think, be inconsistent with the
fundamental requirement of cl. 8.7, or with the judicial nature
of his function, for the arbitrator tp take as a starting point
the existing structure and to determine whether and to what
extent, if it at all, it accurately reflects the changes in costs
to the Company, which can only refer to the cost of producing

and supplying coal under the agreement:. ef. cl. 9.1. That it
is legitimate for this purpose to refer to what the parties have

done in the previous period of the contract secems to me to be
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supportcd as a melter of iuthorily Ly Lhe zpjrouch acopied Ly

the louse of Lorde in Hillas & Co. Ltd. v. freorn Lid. (1932) 147

L.T. 502; [1932] A1) E.X. Rep. 494, bul in zny evenl il appeors
to be implicit in the reference to "chenpes in costs". Dy this
means all changes in cosls, and appropriate escalation factors
thercfor, are in my view capable of being dctermined. The only
iters which might be thought to present a difficulty are in

cl. 9.13, "Other Components", which, as I have said, expressly
include a profit factor. This factor alone might be thouglht to
introduce a subjective element into the determination; but it
does not seem to be going too far to expect that evidence may be
availazble of prevailing or comparative profit rates in the coal
extractive or other like industries; and, again, the standard
agreed upon by the parties in the first 5 years may, in the
absence of such evidence, be thought to provide some guide to
the assessment of the profit factor in the future. In Thomas

Bates and Son Ltd. v. Wyndhams (Lingerie) Ltd. [1981] 1 W.L.R.

505, the English Court of Appeal concluded that the amount that
a reasonable tenant-and landlord would agree upon as the rent

of premises, taking account of "all considerations which would

affect the mind of either party in connection with the negotiation
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10

20

of such a rent", not being simply a market rent, was a fit subject

for arbitration: see [1981] 1 W.L.R..505, 517, per Buckley L.J.
If that does not go too far, the present case falls well within
the boundaries of what may legitimately be made the subject of
a reference to arbitration.

My coﬁclusion therefore is that the matter of review of the
pricing structure of the additional quantities of coal to be

supplied in the 5 years commencing after 31st December 1982 is,

Reasons for Judrment
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litie the natter of the prices in recpect of cool delivered

c¢uring those first % yeers, capzble in law of being svbmiticd

to arbitretion.  The provisionc of c¢l. 3.1 are, @s Mr Jack=ocn Q.C.
hos pointed out, monl exlensive in their terms and include

Yany questions, dispute or difference whatsoever . . . which
cannol bLe rc¢solved by the contracting pzrties within a period

of 3 months". Attorney Gencral v. Barker Bros. Ltd. {(supra) on

this point suggests that a nerrowv interpretation should not

be imposed on such a provision, and, indeed, it was not before
me submitted as a matter of construction that ¢l. 13.1 was not
wide enough to cover the matters here sought to be arbitrated.
What was submitted was thet cl. 13.2 wazs, in view of the

decision in Nationzl Enterprises Ltd. v. Facel Communications

Ltd. [1975]1 1 Ch. 397, not czpablc of sustzining an order under

s. 17(a) of the Arbitration fet 1973 for the appointment of an

arbitrator by the court. There are verbal differences between
the arbifration clause in that case, and that in c¢l. 13.2, which
may well render that decision distinguishable; but I am here
relieved of the need to decide tﬁ%t point because in the end

Mr Jackson for the defendant did not press his claim for a
present order for such appointment. It seems to me in all the
circumstances to be a prudent course not to make such an order
now because the parties may, in the light of this judgment, agrce
on the identity of the arbitrator to be appointed; or if, as secns
more likely, the decision proceeds to an appeal or appeals,

it will certainly be some time before such appointment falls to
be considered. To make an order now appointing a specific
individual as arbitrator therefore involves the risk that when

he 1is ultimately called upon to act he may no longer be available
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or villing Lo do so, and a further appointment will then Lecone
nceesrary.  In all the circumstonces il appesrs Lo me Lo be
preforalile Lo Jeave Lhet matler for another day.

In the result, 1 proposc to rmake Lhe declarations sought
in puregraphs 1(a) and 2(a) of Lhe aﬁcnded defence and
counlerclain; but before doing =so I will give the parties a
further opportunity of being heard on the form of those
declarations. Apart from that, there will be judgment in the
action with costs for the defendant and against the plaintiff

on both the claim and counterclaim.
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In the Supreme No. 17

Court of
Queensland Reasons for Judgment of Full Court of Queensland — 6th December 1983
No. 17
Reasons for IN THE SUPREME COURT
Judgment
of Full Court OF QUEENSLAND
of Queenland Ho. 902 of 1923
6th December BETVELR:
P THE OUEERZLAZD EILECTRICITY CLHURATING BOSTD
) (Plaintif{) Appellant
1 JANIE
10 -
IEW HOPE COLLIERIES PTY. LTD.
(Dcfendant) Fespondent
FULL COURT_PIFORE: THEIR HOI'OURS MR. JUSTICL DOUGLAS,
. e .-~ —== MR, JUSTICE D.M. CAMPEELL, MR. JUSTICE DEMACK
THE SIXTH DAY CF DELCEHMDER, 1983
0 THIS ACTION having on the 24th, 25th, 26th and
2 -
27th days of October, 1983 and this day come on for
hearing by way of appeal from the judgment of the
d:l”@? —~ Honourable Mr. Justice McPherson pronounced at Brisbane
FESve
—_— on the 26th July, 19283, whereby it was adjudged that
the Plaintiff's claims in the action be dismissed
i SUFRTME CGLRT o AND WHEREBY IT WAS THIS DAY DECLARED:-
30 | OF QUEZISLAND i
! 15 DEC. 1GR3 1.; That the Defendant is entitled to have
el s i
FILED l determined by arbitration, pursuant to the
BRISBANE
SEY}OUR  RULAY & ' agreement made between the Plaintiff and the
%%H '3011C%§g:§’ Defendant dated the twelfth day of July, 1978

Citicorp House,

Cnr. Queen and as subsequently varied, the following
gg?éiiNgfreets, questions, disputes or difference, namely
N Tel: 221 5033 whether during the period from first day of
CLS:CMD July, 1978 to thirty first day of December,
??ﬁdégggggii] 1982, the escalation provisions referred to in
clause 9.1 of the said agreement properly
reflected the effects of changes in costs on
the cost of producing and supplying coal under
. the gaid agrecment.as so varied and whether
)
Y ) ‘/j /
60
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there should be any and if =o wvhat alterations
in the price variation provisicens of the said
agreement as so variced in respeet of all or
part of such period.

That the Defendant is entitled to have
determined by arbitration, pursuant to the
said agreement as so varied, the following
question, dispute or difference, namely, the
terms of supply of the additional quantities
of coal after 31st December, 1982, and, in
particular, but without limitation the manner
and extent to which the price or prices for
such additional quantities of coal shall
reflect all the changes 1in costs to the
Defendant, including economies resulting from
the amortisation of capital items still in
use, technological advances, and items of
expenditure not repeated, including the
restoration of any open-cut workings for which
special allowances have been made in the Base
Price, as well as changes in costs resulting
from changes in mining conditions, new mining
plant and the scale of operation.

AND WHEREBY IT WAS DIRECTED that either party

hereto shall have 1liberty to apply to this Honourable

Court upon three (3) clear days' notice to the other

party

AND WHEREBY IT WAS ORDERED THAT THE DEFENDANT

DO RECOVER against the Plaintiff its costs of and

incidental to both the claim and counter-claim in this

578.
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action including reccrved costs to be taxcd.

AND UPCN HEARIN Mr. Callinan of OQucen's

Counsel with him Messrs. Russell and Campbell for the
Appellant and Mr. D. Jackson of Queen's Counsel and
with him Mr, J. Muir of Counsel for the Respondent:-

IT IS THIS DAY ORDERED that the said appeal be

dismissed and that the Respondent recover against the

Appellant its costs of the appeal to be taxed.

BY THE COURT

e lad
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No. 18 In the Supreme
Court of
Formal Judgment — 6th December 1983 Queensland

No. 18
Formal
Judgment
IR TI SULENE COURT 6th December
- 1983

No. 902 of 19&3

THE QUZLNSLAND ELECTRICITY
GLivLPATING BOLERD

10

(Plaintiff) Appellant

NEW HOPE COLLIERIES PTY. LTD.

(Defendant) Respondent

JUDGYENT - D.M. CAMPBELL J.

20
Delivered the é/t/\, day of plkctantiry 1983,

The éppellant, The Queensland Electricity Generating Board,
entered into & coal supply agreement with the respondenf, New Hope
Collieries Pty. Ltd., for the supply of coal to the Swanbank power
station. The agreement No. C5§-29-2 was dated July 12, 1978,.and 30
was amended from time to time, and was one of several agréements
entered into by the appellant with companies operating mines in
the Ipswich District providing for the supply of a total minimum
quantity of coal over a fifteen year period. The minimum guantity
contracted to be supplied by the respondent over the first five
year period from January 1, 1978 (the nominated commencement date),
up to Decerber 31, 1982, was 1,645,000 Tonnes Eq. and over the
whole period of the contract 3,290,000 Tonnes Eg.. A “tonne eg."
is a quantity of coal with an as received heat content of 23.72
gigajoules.

As the cost of producing coal was obviously not going to ho
the same from year to year, or even from month to month, the

50
agreement took the form of a "cost-plus" contract. The parties
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firxed on & buse date and agreed on a basc price for diffcrent
annueal guantities of coal of standard guality. They introduced
escalation provisions and provided for a review of the pricing
structurc at five yearly intervals and of thec price variation
provisions upon request by either party. Accordingly, the term
"contract price" is defined in cl. 1(g) to mean the price per
tonne for coal of standard quality determined from time to time
by the application of all relevant escalation factors to the base
price and any review thereof.

There is an arbitration clause, cl. 13, couched in wide
terms covering "any, questions, dispute or differences whatsoever"
between the parties.

In the preanble to the agreement it is recited as follows:

"G. The Generating Board and .the company have agreed
that the pricing structure be reviewed at least

each five years as herein provided but that there

be variations in price related to changes in .cost,
it being the clear intention of the parties that any
clauses of the Agreement relating thereto are
intended to reflect the effects of changes in cost

of producing and supplying coal under this Agreement."

An attempt was not made to lay down a base price for a
period beyond the first five years. Clause 2.5 provides that
“the Base Prices and provisions for Variation in Prices for
Changes in costs apply only to purchases in the first five year
period from 1 January 1978 to 31 December 1982". The sub-clause

continues:
"The Base Price and provisions for variation in
prices for changes in costs for purchases after
31 Decexber 1982 shall be agreed by the parties

thereto in accordance with Clause 8."

On July 14, 1982, the respondent gave a notice in writing

581.



to the appcllant under cl. 9.) of the agreement requesting a review
of the price variation provisions. Clause 9.1 provides (so far
as is presently material):

"It is a fundaméntal condition of this Agreement that
the cscalation provisions shall properly reflect

the effects of changes in costs on the cost of
producing and supplying Coal under the Agreement.

If the formulae employed are not properly reflecting
such changes or if indices used for the purposes

of this Clause cease to be available or continue to
be unavailable for a period of six months, a review
of the price variation provisions shall tzke place
upon regquest by either party.. Where the parties
agree to an alteration it will be incorporated in
the Agreement and will apply thenceforth. In any
event such review shall take place at not more than

five yearly intervals."

Since.the parties were unable toc agree vpor a review, the
respondent gave a second notice in writing to the appellant on
becember 23, 1982, calling for the points at issue between them
to be referred to arbitrationh. The points at issue were stated to
be whether during the.period until December 31, 1982, the escalation
provisions of the agreement properly reflected the effects of
changes in costs on the cost of producing and supplying coal under
the agreement, and whether there should be any alteration in
the price variation provisions of the agreement in respect of the
aforementioned period.

A third notice was given by the respondent to the appellant
on January 7, i983, calling for other points in issue to be referred
to arbitration relating to the terms of supply of additional
quantities of coal after-December 31, 1982, and the extent to
which the price or prices for such additional quantities'of coual

should reflect all the changes in cost to the respondent. Clause
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£.7 provides as follows:

“"The terms of supply of additonal quantities beyond

the initial five year period (from the Commencement

pate to 31 December 1982) shall be finalised before

31 becember 1981. The new pricing'structure to apply

to such additional guantities shall reflect all the
changes in costs to the Company including econoTies
resulting from the amortisation of capital items still
in use, technological advances, and items of expenditure
not repeated, including the restoration of any open

cut workings for which special allowances have been

made in the Base Price, as well as changes in mining
conditions, new mining plant, and the scale of operations.
The Generating Board shall have the right to satisfy
itself that the new éricing structure reasonably
reflects all such factors."

The appellant's response to the notices was to commence an
action on February 28, 1983, seeking declarations to the effect -
that the respondent was not entitled under the agreement upon
request to a review of the price variation provisions in respect
of coal delivered prior to December 31, 1982. No issue wés
raised concerning future deliveries. However, such an issue
was raised by the respondent by way of a counter-claim in which
a declaration was sought based on the notice of January 7, 1983.

In reply to the respondent's defence the appellant pleaded
tha; the respondent was estopped from a;serting any right to any
increased payments for coal delivered prior to Deéember 31, 1982,
or, as an alternative, for coal delivered prior todly 14, 1982,
when the review was sought. In support of an estoppel the appellant
pleaded that, in.fixing "the merit orders™ dealing with the order
of preferred use of its generating facilities, and in making
“the purchase decisioﬁs" dealing with the sources of supply of

coal, and in settling insurance claims dealing with increased
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prices of coal as notified to it by the respondent in pro forma
invoiccs and as adjusted later in final invoices submitted
pursuant to cl. 8.11. This sub-clause reads: 10

“"If the appropriate indices or determinztions which
establish the price variations under the Agreement
are not available at the time of submitting an
account, pro forma invoices shall be submitted on
the basis of previous information available.
Subseguent adjustments shall be made when final
invoices are submitted at some later date."

Although uncertainty was not pleaded it was nevertheless 2
argued on behalf of the appellant on the.hearing of the appeal
and at the trial of the action that the agreement was uncertain
being an agreement to agree and was unenforceable. The appellant’s
contenticn now is thzt the agreement is at an end.

Declara*tions were made by the trial judge that the respondent
was entitled to have determined by arbitration pursuant to the 30
agreement as varied points in issue stated in the notices of
December 23, 1982, and January 7, 1983, and the guestion is whether
thesé declarations should have been made. The former notice
refers éo the period of the agreement ending on December 30, 1382,
and the latter refers to the period after that date.

With respect to the earlier period, the starting point is 40
cl. 2.5. The base prices and the provisions for variation in
prices apply only to the first five year period. Both are dealt
with in cl. 8. The base prices are to be determined inaccordance
with a scale of Base Prices in Schedule C-(cl. 8.1) . The base
price which is to apply ih any year is that corresponding with the
Firm Purchase (cl. B.2). The firm purchase in 1978 is 400,000 50

tonnes, but, in succeeding years, is the annual guantity which the
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(Contd.) appcllant notifics the respondent will be reguired by a Pirm
Purchase Notice (cl. 4).
While on the subject of the firm purchase, it is neccessary
10 to say, firstly, that guarantced minimuth purchases for each of
thé years 1979-1982 are laid down and it is stipulated@ that the
firm purchase in any year subsequent to 1978 shall net be less
than 90% nor greater than 110%of the firm purchase in the preceding
year subject to certain guarantees about production capability
and quality; and, secondly, that written estimates of the coal
20 requirements for each of the ensuing five years are to be given
at the same time as the notices of firm purchase are given. See
cls, 3, 5 & 6. These provisions serve to underline the long-
term nature of the contract.
Base prices are built around the cost components set out in
Schadule D (cl. 8.3). The components are listed under Eﬁe heads
30 of "Labour", "Materials™, "Statutory Charges®™, "Non-Escalating",
and “"Other". (As to “Other" see cl. 3.13). An escalating provision
is included in cl, 8.3 which-states, "All the prices in the Scale
of Base Prices shall be subject to increase or decrease for changes
in costs as specified in Clause 9".
Monthly adjustments of base prices are provided for in
gls. 9.2 and 9.3 in addition to the wider feview of fhe price
variation provisions of the agreement provided for~in cl. 9.1.
Formulae are laid down by cls. 9.8, 9.9 and 9.10 for adjusting
the base price to reflect changes in costs taking into account
variations in cost components and; by the clause, indice; are
made use of, such a§ the.Consumer Price iAAeﬁ and the Materials
50 Index(S). In the event of changes in the guality of coal, there

is a table enabling adjustments to be made in the contract price

(cl. 10).

60
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In putting the casce for the appellant Mr Callinan submitticd 1983

. (Contd.)
that on the proper construction of the contract the respondent

was not entitled to retrospective reviews of price. He referred

to the use of the present tense in the opening sentence of cl. 9.1 - 10
to the term that the escalation provisions are 10 "properly

reflect the effects of changes in costs on the cost of producing

and supplying Coal under the Agreement™. But the monthly adjustments

to take care of increasing (or decreasing) costs will be mainly

brought about by the indices and are clearly retrospective, and

I do not think any great significance can be placed on the use

of the present tense. The sub-clause goes on tO provide for a 20
review, upon regquest, of the price variation provisions if the
formulae are not properly reflecting such changes or if indices
used for the purposes of the clause cease to ge available. This
would seem to contemplate periodical reviews of thaz pricing
structure being undertaken with para. G of the preamble in ming.
The restriction is that there must be an interval of five.years
between reviews. A review might not result in a price alteration
with .a retrospective operation. It might be made to operate
prospectively, as Mr Jackson pointed out, to accommodate past
deficiencies. However, considerable reliance was placed by Mr
Callinan on the terms of cl. 9.1 providing that "where the parties
égree to an alterétion it will be incorporated in the agreement 40
and will apply ‘'thenceforth'®. But the sub-clause is here

referring to alterations by agreement; and there would be nothing

to prevent the parties agreeing to an alteration having a retrospective

operation. In my opinion, there is no imblication that én alteration

of the price variatién provisions can only be made to take effect

with regard to future deliveries. Indeed, there is a clear 50

indication in the escalation provisions of the agreement that
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retrospectivity was not meant to be excluded. Ve are not, of
course, coucerned with the guestion - and the point should be
emphasised - whether the review sought is justifiable because
of changes in costs contemplated by the: agreement.

t*he restriction in cl. 9.1 that a review is not to take place
more frequently than once every five years is subject to award
working hours not being reduced below 35 hours per week. An
argument was foreshadowed but was not pursued before us that with
this exception the agreement does notenvisage a review until five

years have elapsed.

The decision of the Court of Appeal in Superior Overseas

Development Corporation v. British Gas Corporation (1982) 1

Lloyd's Rep. 262 was much debated, as it was pefore the judge
at first instance who purported to follow it in interpreting the
language of cl. 9(1). Under an agreement a panel of experts was
entitled to adjust the price of gas to off-set or.alleviate any
substantial hardship caused to sellers by any sﬁbstantial_change
in economic circumstances. it was held that the hardship referred
to was hardship from the beginning. Waller L.J. said (at p. 267)
that the adjustment could include a two-tier award, with a price
being fixed to remove substantial hardship for the future together
with a limited extra price to compensate for the cumulative effects
of substantial hardship between the date of the request and the
date when the award was to take effect. The case was not concerned
with a review haQing retrospective effect but partly with
compensatio$ by imposing a surcharge on future sales and is
readily distinguishablé from the present case.

As I have already mentioned, an estoppel based on representation

is pleaded. The representation relied on was found in final

invoices. These invoices were prepared the respondent's
prep P
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accountanis, Spry Valker & Co., Touchz Ross & Co., cach invoice

showing how monthly adjustments of the price of coal delivered

in the previous month were calculated in arriving at current

coal

displayed in each final invoice under the heading "Final Price”.

prices. The current price for the:.previous month was

It is around the word "final" that the submission abqut an

estoppel revolves.

The submission was that the presence of the

word conveys that no review of the price variation provisions

under cl. 9.1 could be had in the circumstances.

pro forma invoices and final invoices.

Provision was made in cl. 8.11 (set out above) for submitting

The procedure adopted

was explained by the chief finance officer of the appellant,

Mr Walker.

Towards the end of each month the respondent forwarded

to the Finance Department of the appellant a pro forma invoice

relating to the guantity of coal delivered in that month.

This

was followsd during the next month by a final invoice in which

payment was sought of a price differential in respect‘of coal

delivered in previous months due, as a rule, to changes in the

indices used in the formulae and in the price of coal delivered

in the prior month at the then current provisional price.

The final invoice was a copy letter with enclosures from the

respondent's accountants, and took the form of the sample

invoice which was produced dated June 14, 1982. Prices

are expressed in dollars per tonne. The substance of the

letter is:

Enclosed for your attention are copies of the
calculations of the current coal prices escalated
according to the provisions of theabove contract.

The provisional price for the current month
and details of the adjustments necessary to prior
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"months that should be invoiced to the Generating

Board are as follows:

Month Previous Current Final Price

Provisional Provisional Price to be

Price Price Invoiced
March 38.58 38.64 .06
April 38.81 38.97 116
May 38.97 38.97

A copy of this letter and the calculations has

been sent to the Generating Board."

The evidence was that the cost of coal is the major item
of expenditure in generating electricity. In its pleading the
appellant claims to have acted to its prejudice in the following
ways in reliance on final prices notified in the invoices:-
(1} By plazing Swanbank Power Station ahead of the Collinsville
and Gladstone Power Stations at full output in determining the
merit order of its generating facilities. (2) By preferring
to buy coal from the respondent in excess of the qua£tity-which
it was required to buy from the respondent under the agreement.
(3) By failing fo settle insurance claims upon terms which reflected
higher génerating costs, in pérticular the claim in connection
with the breakdown of Unit 5 at Collinsville B.

In addition Mr Walker deposed that he relied on current
coal prices in preparing budgetary forecasits which were submitted
to the state Electricity Commission each year to determine bulk

supply prices under s. 71 of the Electricity Act 1976-1980.

No specific findings were made by the trial judge in relation
to any of these matters, though he intimated that he was prepared
to conclude that decisions and actions were made or taken on

occasions which might not have been made or taken "had the plaintiff
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iight in the end be going to cost more than was supposed". But,
referring to the sample invoice of June 14, 1982, he held that it
vas impossible to regard the expression."final price" as capable 1
of constituting an unambiguous representation by the respondent
of its intention never to seek a review of the amounts claimed
in the invoice, or to regard the expression as capable of
reasonably leading to the “specified" conduct on the part of the
appellant. His Honour pointed to what he termed a fundamental
difficulty, namely, that "There is in the end not a shred of
evidence that any of the officers of the plaintiff who saw or 2
knew of invoices of that kind was induced by the words ‘final
price' to assume, or act on the assumption, that no review of
that price or its components would ever be claimed by the
dependants”.
In crder to raise an estoppel the representation must have
been acted on in the manner it was meant to be acted on or in a 30
manner that a reasonable man would suppose it was meant to be
acted on. Mr Baguley, the operations resources engineer of the
appellant, conceded that he did not turn his mind to cl. 9.1 in
making recommnendations as to the preferred uée of facilities, or
as to coal purchases above the 90% of the last year's firm
purchase that the appellant was bound to take, or as to the 40
settlement of insurance claims. ~Mr Walker's evidence was that
he worked on current coal prices in preparing budgetary forecasts
merely addiﬂg on a percentage to take care bf inflation and
escalating costs. There was no evidence of him having formed
any view about the epération of cl. 9.1 which influenced his
decisions. The view he expressed was that because of the terms

50
of the contract one of the easiest things to predict in making
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their forecacsts was the price of coal.

It was strongly argued for the appellent that the inference
was that it was induced to act on the statement of the final
price appearing in the final invoices. 'Some rcmarks of Mason

and heanc JJ. in legione v. Bateley (1983) 57 A!L,J.R. 292 at

p. 304 were guoted wvhich read:

"The requirement that a representation as toO existing
fact or future conduct must be clear if it is to
found an estoppel in pais or a promissory estoppel
does not mean that the representation must be
express. Such a clear representation may properly
be seen as implied by the words used or to be
adduced from either failure to speak where there

was a duty to speak or from conduct.”
1f an estoppel were récognised to exist in this case I would
think it would fa2ll into the class of promissory estoppel.
However the words "final price®™ do not, in my opinion, amount

to a representation that the respondent would not seek a retrospective

price review. The words refer to the current coal price for a

particular nonth escalated, as the accountants explain in their
letter, according to the provisions of the contract.

It follows from what I have said that I think the learned
trial judge was right in making the first declaration.

Now, with regard to the next five year period, the starting
point again is cl. 2.5. The sub-clause looks to cl. 8 and the
question is whether the judge was right in concluding that the
matter of the review of the pricing structure governing the price
to be paid for "additional" quantities of coal (i.e. coal additional
to the guantities supplied up to December 31, 1982) is capable in
law of being submitted to arbitration. For a question, dispute

or difference to be submitted to arbitration it must be justiciable
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by rcference to the contract co that there is a subject matter
for judicial inquiry. Clause B.7 is the relevant sub-clausec for
present purposcs. It states that the new pricing structurc
shél& reflect all the changes in costs to the company. But the
changes in costs arc to include certain "economies" if brought
about by the company. These economies are envisaged, as possibly
resulting from the amortisation of capital items still in use,
technical advances, and items of expenditure not repeated
{(including the restoration of any open cut workings for which
special allowances have been made in the base price) as well as
any changes in costs resulting from changes in mining conditions,
new mining plant and the scale of operations. The appellant is
given the right to satisfy itself that the new pricing structure
reasonably<reflects all such factors. I do not agree that this
means that the appellant mey in the end accept or reject the
new pricing structure out of hand, as Mr Callinan seemed to
suggest. I am of the opinion that the object of the provision
was to give the appellant access to information when the parties
were in the process of trying to finalise a new pricing structure.

It was pointed out in Council of the Upper Hunter County

District v. Australian Chilling & Freezing Co. Ltd.(1967) 118

C.L.R. 429 that the fact that the application of a clause

providing for variations in price to reflect changes in costs

will occasion difficulty does not make the clause uncertain.
Coincidentally, the case concerned the supply of bulk electricity.
By the clause it was provided that if the supplier's costs

should vary "in other respects than has been hereinbefore provided"
the supplier should have the right to vary the price payable by

the purchaser.

The agreement also contained an arbitration clauso.

Barwick C.J. (with whom McTiernan, Kitto and Windeyer JJJ. agreecd)
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(Contd.) said (at p. 431):
"A contract of which there can be more than onc possible
meaning or which when construed can produce in its
-application more than one result is not therefore
10 void for uncertainty. As long as it is capable
of meaning, it will ultimately bear that meaning
vhich the courts, or in an appropriate case, an,
arbitrator decides on its proper construction; and
the court or arbitrator will decide its application.
The question becomes one of construction, of
ascertaining the intention of the-parties, and of
applying it."
20 .
If price is left to be agreed upon between the parties
there is no contract, but it may be left to be determined by a
qualified third person. The distinction has become well recognised;
see, for instance, May & Butcher v. The King {1934) 2 K.B. 17
and Booker Industries Pty. Ltd. v. Wilson Parking (Qld.) Pty. Ltd.
(1982) 56 A.L.J.R. B25. Mr Jackson submitted that the trial
30
judge was wrong in assuming, as he did, that where. the price is
left to an arbitrator what is required to make the agreement valid
is "some means or standard" by.which the price can be fixed:
Cudgen Rutile No. 2 Pty. Ltd. v. Chalk (1975) A.Cc. 520 at p. 536.
The contention was that a means or standard for asbertaining a
price had not to be prescribed where the price is to be fixed by
40
arbitration. References were made to Godecke v. Kirwan (1973)
129 C.L.R. 629, 643, P.G. Sykes (Wessex) Ltd. v. Fine Fair, Ltd.
(1967) 1 Lloyd's Rep. and Attorney-General v. Barker Bros. Ltd.
(1976) 2 N.Z.L.R. 495, 500. However, there is no need to decide
the question for it seems to me that a means or standard is
50 sufficiently indicated in the present case. In determining
a new pricing structure, the arbitrator has not to start de
. novo; he has an existing price and a complicated pricing
60
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sitructure to work from. The implication is that (Contd.)
his function is not to dismantle the pricing structure
and substitute another in its stead but to review or 10
revise it following the failure of'the parties to agrce.
Consequently, my opinion is that both ‘declarations
were properly made and the appeal should be dismissed.
In the Supreme 20
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and Campbell of Counsel for THE QUEENSLARD ELECTRICITY

GENERATING BOARD (":ihe Applicant’) AND UPON_HEARING Mr. Muir

of Counsel for NEW KHOPE COLLIERIES PTY. LTD. {"the

Respondent") AND UPON READING the Notice of Motion filed

herein on the Third day of February 1984, the Order of the
Full Court made on the 23rd day of Decerber 1983 and tne
Notice of Security filed hevein by the Applican: on the

6th day of January 1984 TalS COURT DOTH HEREBY ORDER that

the Aoplicant be and is herebybgranted final leave to appeel
tc ‘er Majesty in Council from the Judgment and Orders

made the 6th day of Decemver 1983 by the Full

Court of Queensland made in this action whereby thce

Full Court dismissed the appeal of the Appellant

against the Judgment of the Supreme Cour: of Queensland
pronounced on the 26th day of July 1983 wherein it

was adjudged that the Plaintiff's claims in this action

be dismissed and it was declared:

1. That the Defendant is entitled to nave determined
by arbitration pursuant to the.ag:eemen: made
between the Plaintiff and the Defendant dated
the Twelfth day of July 1978, as subsequently
varied, the following questions disputes or
differences, namely whether during the period
from the First day of July 1978 to the Tairty
First day of December 1982, the escalation
provisions referred to in Clause 9.1 of the said
Agreement properly reflected the effects of changes

in costs in the cost of p395UETEg\ﬁnd supplying

. Fo 7 T % .
coal under the said Agre ient _as ggvarzed and
N _ 2 [ e
wnecher there should be g:z'aﬁd i~wgb what
) Ny
-

> e 4 . 0
alterations in the price vaxéegzgpyprov151ons of
the said Apreement as so varied in respect of

all or part of such period.

2. That the Defendant is entitled to have determined

by arbitration, pursuant to the said Ag-eement

as so varied, the following questions disputes

595.



or differences, namely, the terms of supply of
the additional quantities of coal after the Thivty
First day of December 1982 and, in particular,
but without limitation the manner and exten:

to which the price or prices for such additional
quantities of coal shall reflect all the changes
in costs toAthe Defendant, including economies
resulting from the amortisation of capital items
still in use, technological advances and {tems

of expenditure not repeated, including the
restoracion of any open-cut workings for which
special allowances have been made in the Base
Price, as well as changes in costs resulting from
changes in mining conditions, new mining plant
and the scale of operations.

AND THdIS COURT DOTH FURTHER ORDER AND ADJUDGE that

the costs of and incidental to this motion abide the
event unless Her Majesty in Council should otherwise

order AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE

that the costs of and incidental to this motion be
paid by the Applicant in the event of the appeal not
being proceeded with or being dismissed for

non-prosecution.
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