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. “. IN THE SUPREME COURT

OF QUEENSLAND The plaintiff's claim is for:-

S - (a) an injunction restraining the defendants by themselves,

o ' ‘ ' their servants or agents from selling and/or leasing or
otherwise dealing with their interest as registered
proprietors in all that piece or parcel of land described
as Subdivision 1 of Resubdivision 1 of Portion 126 contain-

.. . ing an area of 29 acres 2 roods 18 perches situate in the

! County of Churchill Parish of North and being the whole of
" : the land contained in Certificate of Title Volume 4865 Foli
R o . 142 and Subdivision 1 of Resubdivision C of Subdivision 1
= _ " of Portion 126 on Registered Plan No. 45048 containing an

" i N area of 10 acres 31 perches situate in the County of

L ~ ol . Churchill Parish of North and being the whole of the land ~

el ‘ contained in Certificate of Title Volume 4865 Folio 143

" T and Subdivision 2 of Resubdivision A of Subdivision 1 of

Portion 126 containing an area of 37 acres 3 roods 29

perches situate in the County of Churchill Parish of North

and being the whole of the land contained in Certificate

of Title Volume 4865 Folio 1444 contrary to the interests

conferred upon the plaintiff by a certain lease dated the

¥ the lessees of the defendants in respect of first day of February, 1978;

the subject lands for a period of five years (b) a mandatory injunction requiring the defendants, their
from the seventeenth day of February, 1978; servants and/or agents to do all necessary acts and things
- on their part to secure registration in the office of the
(d) in ogdigfphgttclagssigéagooghghelI?ii?f?oggment Registrar of Titles of the plaintiff's interest as lessee
oetgog tole*rcgageothe sub ject ?aﬁds durir of the said land pursuant to a lease entered into between

tge five yggr term of the fea;e or at theng the parties on the first day of February, 1978 whereby

=Y . .
expiration thereof for a consideration equivalent the plaintiff was to become lessee of the lands for a

pericd of five years from the seventeenth day of February
to ONE THOUSAND DOLLARS ($1,000.00) per acre. 1978;

* GLEN ROBERT PHIPPS

-V= Writ of Summoans
JAMES JOSEPH WATSON and

PAULINE ELAINE WATSON

(Address)

DALE & FALLU, (e) in the alternative, specific performance of an agreement in-

Solicitor s Tor plaintiff

Wwriting dated the first day of Februa 1978 between the
142 Brisbane Street, ¢ ! A

plaintiff and the defendants whereby the plaintiff became *

IPSWICH. - | . THIS WRIT was issued by Messrs. Dale & Fallu, Solicitors
Telephoae No. 281 4999 of Ifgs{%féﬁbane Street ypose address for scrvxccRxs Cc/- Neszrﬁ Nicol
- on
town ageot for Messrs. Dale & Fallu ? 388 eenlggreet
risbane
By authority: The Law Book Company Limited solicitor S for the plaintiff ~who resides at Ipswich
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No. 2 - Amended Statement of Claime.

IN THE SUPREME COURT
OF QUELNSLAND

No. 4554 of 1082

AMENDED
MENT OF CLAIM

. FALLU,

tors,

isbane Street,
H.
one: 2814999
\GENTS:

ROBINSON & KIDD,
tors,

ieen Street,

\NE.
one :

311256

BETWEEN:

GLEN ROBERT PHIPPS

Plaintiff

JAMES JOSEPH WATSON and

PAULINE ELAINE WATSON

Defendants

AMENDED STATEMENT OF CLAIM

Delivered

the day of 1983.

1.

At all times material to the issues in this

action the Defendants were the Proprietors in fee

simple of:

(a)

(b)

(c)

All that piece or parcel of land described
as Subdivision 1 of Resubdivision'q,df‘ .
Portion 126 situate in the County of
Churchill Parish of North containing an area
off 29 acres 2 roods 18 perches and being the
whole of the land contained in Certificate
of Title Volume 4865 Folio 142;

A1l that piece or parcel of land described
as Subdivision 1 of Resubdivision C of Sub-
division 1 of Portion 126 on Registebed Plan
No. U5048 situate in the County of Churchill
Parish of North containing an area of 10
acres 31 perches and being the whole of the
land contained in Certificate of Title

Volume 4865 Folio 143; and

All that piece or narnel of land described
Supreme Court

No.2 Amended Statement
of Claim
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as Subdivision 2 of Resubdivision A of Sub-
division 1 of Portion 126 situate in the
County of Churchill Parish of North
containing an area of 37 acres 3 roods 29
perches and being the whole of the land
contained in Certificate of Title Volume
4865 Folio 144,
| 7%
2. Bx an Agreement for Lease made on the 4st
day of uary, 1978 and made between the Plaintiff
and the Defendants, it was agreed that the Defendants
would lease to the Plaintiff for a period of Five (5)
years commencing from the 17th day of February, 1978
the land described in paragraph 1 hereof.
3. By an oral aéreement made in or about the
month of December 1977 between the Plaintiff and the
Defendants it was agreed that the said Agreemént for
Lease would contain a clause conferring upon the
Plaintiff an option to purchase the Defendants' land
during the subsistence of the Lease or at the
expiration thereof for a consideration equivalent to

ONE THOUSAND DOLLARS ($1,000.00) per acre.

b, The said Agreement for Lease was intended to
embody the agreement made between the parties as set
out in paragraph 3 hereof and not otherwise.

5. The said Agreement for Lease was so signed
by the Plaintiff and by the Defendants in the belief
that it'embodied.the agreement set out in paragraph 3
hereof, but it does not in fact contain or embody the

said agreement.

Supreme Court
No.2 Amended Statement
-3- of Claim
Undated
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6. Particulars of the way in which the written
agreement differs from the oral agreement are as
follows:~

The actual agreement and true intention of
the parties was to confer upon the Plaintiff an option
to purchase the said land from the Defendants at any 10
time during the term of the said Lease, or at the
expiration thereof for a consideration equivalent to

ONE THOUSAND DOLLARS ($1,000.00) per acre whereas the

written agreement provides for the Plaintiff to offer

to purchase the said land at the agreed price. 20
7. The said written agreement was drawn up and
signed as aforesaid under a mutual mistake of fact in

both the Plaintiff and the Defendants were at all

material times of the belief that the agreement

contained a valid and enforceable option clause. 30

TA. In the alternative, if there was no prior

oral agreement as alleged in paragraph 3 hereof, it

Defendants continuing up to the time of execution of

the Agreement for Lease that a term as alleged in 40

paragraph 3 be included in the Agreement for Lease and

by mistake it was not.

8. On the 11th day of February, 1982 the

Plaintiff by his Solicitors purported to exercise the
option to purchase which he believed was conferred 50
upon him in the written agreement.

9. On the 17th day of February, 1982 the

Defendants by their Solicitors refused to recognize

the existence of any option to purchase and rejected

Supreme Court

No.2 Amended Statement
—lfen of Claim
ndate




the purported exercise of the option.

10.

The Plaintiff is ready and willing to sign

and execute a written Contract of Sale embodying the

terms of the oral agreement, but the Defendants have

refused to be bound by the terms of the agreement.

11.

(a)

(b)

(c)

AND the Plaintiff claims:-

An Order that the written agreement dated
the 1st day of February, 1978 and signed by
the partiés be ;ectified so as to embody an
option to purchase conferring upon the
Plaintiff the right to purchase the lands
described in paragraph 1 hereof during the
subsistence of or at the expiration of the
Lease referredAto in paragraph 2

hereof at the price of ONE THOUSAND DOLLARS

($1,000.00) per acre and to have the said
agreement treated as being so rectified;

A Declaration that the Plaintiff's purported
exercise of the option to purchase on t he
11th day of February, 1982 be deemed to be a
valid and proper exercise of the said
option;

Specific performance of the agreemen£ as

rectified.

Do Pt

Solicitors for the Plaintiff

Supreme Court

No.2 Amended Statement
-5 of Claim
Undated
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This Pleading was settled by Mr. Myers of Counsel.

NOTICES

The Defendants are required to plead to the
Statement of Claim within twenty-eight (28)
the time limited for appearance or from the
of the Statement of Claim, whichever is the
otherwise the Plaintiff may obtain Judgment

them.

within
days from
delivery
later,

against

Supreme Court

No.2 Amended Statement

-5- of Claim
Undatad
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| AGENTS:
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4000

No. 3 - Defence.

IN -THE SUPREME COURT
OF QUEENSLAND

No. 4554 of 1981

BETWEEN :

GLEN ROBERT PHIPPS

Plaintiff

JAMES JOSEPH WATSON and
PAULINE ELAINE WATSON

Defendants

DEFENCE OF THE DEFENDANTS, JAMES JOSEPH WATSON and
PAULINE ELAINE WATSON

(/:/ 4, < /)
DELIVERED the . -« <¢-"N" gay of /Uégv' 1982.
1. The Defendants admit the allegations contained

in paragraph 1 of the Statement of Claim.

2. The Defendants admit the allegations contained
in paragraph 2 of the Statement of Claim; the Defendants
will, on the Trial of this action., refer to the said

Agreement for Lease for its full meaning and effect.

3. The Defendants deny the allegations and statements
of fact made in paragraphs 3, 4, 5, 6 and 7 of the

Statement of Claim.

4. The Defendants do not admit the allegations and

statements of fact contained in paragraphs 8, 9 and 10 of

the Statement of Claim.

5. Both the Plaintiff and the Defendants, in making
the Agreement for Lease referred to in paragraph 2 of

the Statement of Claim, believed that the said Agreement
Supreme Court

- No.?% Defence
17 May 1982
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2...

expressed the oral agreement made between the Plaintiff

and the-Defendants.

6. If the Plaintiff signed the said Agreement for
Lease under a mistake of fact (which is denied) as to
the Agreement containing a valid and enforceable option
clause, then such mistake was a unilatera} one on

behalf of the Plaintiff.

7. Although the Plaintiff was at all material times
fully aware of the facts relied on in his Statement of
Claim, he was nevertheless guilty of prolonged, inordinate
and inexcusable delay in bringing this action and seeking
the relief claimed herein, and he thereby caused or
permitted the Defendants to believe, as in fact he did,
that he, the Plaintiff, di d not intend to make the claim
herein or any claim against the Defendants, and in this
belief the Defendants acted to their prejudice, and they

have otherwise been prejudiced.

PARTICULARS:

On thé First day of February 1978, the Solicitors
for the Defendants forwarded an Agreement for
Lease in triplicate executed by the Defendants,
which Agreement became, upon execution by the
Plaintiff, the Agreement for Lease referred to

in paragraph 2 of the Statement of Claim. Under
cover of a letter dated the Ninth day of February
1978, the Solicitors for the Plaintiff returned
the‘said Agreement for Lease duly executed by the

Plaintiff. 1In the premises, the Plaintiff, by his

Supreme Court

-8~ No.3 Defence
17 May 1982
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conduct, waived his right, if any (which is
denied) to claim the alleged or any relief
against thg Defendants, and it is inequitable
and unjust to grant the Plaintiff the alleged

or any relief.

8. Save as hereinbefore expressly admitted, the
Defendants deny each and every allegation contained in
the Statement of Claim as though the same were herein

set out and traversed seriatim.

Z%;{ [N I /{4L“; L‘v/'\/(_/\,- .

Soldcitors for the Defendants

This Pleading was settled by Mr W T McMillan of Counsel.

The Plaintiff is required to reply to the within Defence
within fourteen (14) days otherwise the pleadings will
be deemed to be closed and all material statements of
fact in the Defence will be deemed to have been denied

and put in issue.

To: The Plaintiff
And To: His Solicitors
MESSRS DALE & FALLU

142 Brisbane Street
Ipswich

TOWN AGENTS:

MESSRS NICOL ROBINSON & KIDD
Solicitors

360 Queen Street

Brisbane,

Supreme Court

-9~ No.3 Defence

T7 May 1982
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No. 4 - Traﬁscript of Shorthand Nhotes,.

IN YWdi SUPRiMi COURT OF URENUSLAND

CIVLiL JURIOSVDICLIUN No.45%4 of 1981

BEFORL MR. JU.TICE SHiPH-DSON

pRILSANL, 26 JULY 1983

(Copyright in this transcript is vested in
the Crown. Copies thereof must not be made
or sold without the written authority of the
Chief Court Reporter,Court Reporting Bureau.)

BETWEEN
GLEN ROBsRT PHIPPS Plaintiff
~and-

JAMES JUSEFH WATSON and
PAULINE ELAINE WATSON Defendants

Mr. Davies, Q.C., with him Mr. Myers (instructed by
Messrs., iicol, Robinson & Kidd, town agents for
Messrs. Dale & Fallu, Ipswich), for the plaintiff,

Mr. McMillan (instructed by Messrs. C. A. Sciacca &
Associates, town agents for Messrs. Sciacca and
Mitchell, Ipswich), for the defendants.

HIS HONUUR: I have had a look at the pleadings.

MR. DAVIES: VWie ask leave to amend the statement of
claim in accordance with that part of the statement of claim
which is underlined in red in the copy which I hadd up to
Your dHonour.

HIS HONUUR: Inserting the new clause 7PA. What do
you say to that Mr.McMillan?

MR, McMIuLAN: I have no objection to that amendment at
this stage.

HIS HONOUR: Leave is given, and I would Le pleased if
you would let me have a copy, no, do not worry about that.

MR. DAVIES opened the case for the plaintiff,
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During the opening -
MR. DAVIES: I tender at this stage the original of that

contract between the defendants as vendors and the plaintiff
as purchaser dated 6 January 1978,

HIS HONOUR: What is your attitude to this, Mr. McMillan?
MR. McMILLAN: I have no objection to its being tendered.

(Admitted and marked "Exhibit 1.")
MR. DAVI:iS: <ontinued opening the case for the plaintiff,
During the opening -

MR. DAVIES: I call for the original lease dated 7 April
1978. :

(Document produced.)
MR.DAVIES: I tender that.

HIS HONOUR: This one is dated ? April, and the one
pleaded is dated 1 February.

MR.DAVIES: Yes, Your Honour.®

HIS HONGUR: Do you want to amend your pleadings?
MR.DAVIES: Yes.

HIS HOKOUR: Have ya any onection to that being done,
Mr.McMillan? Perhaps you needn’'t answer me straight away
because Mr.Davies did say there was another document.

MR. MoMILLAN: Yes, there is another document. In fact,
the other document my learned friend referred to on 1 February
was. also signed by both parties.

HIS HONOUR: Mr.Davies, you had better straighten it out.
Which one are you suing on - this one, Exhibit 2?
Yes.
MR.DAVIES: It probably doesn't matter-—————

HIS HONCUR: It might - you never know. It depends how the

evidence comes out.

(Admitted and marked "Exhibit 2.")

MR. DAVIES continued opening the case for the plaintiff.
KT

¥ During the opening -

MR. DAVIES: It might be convenient at this stage to tender
some of the corresmndence. I tender a letter from Richard Zande

& Associates to Dale and Fallu dated 19 December 1977.
(Admitted and marked "Exhibit 3.")

Govt, Printer, Q1d.

Turn 2 Xk/64 -1l-
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from Dale and Fallu to Richard Zande and Associstes.

from Richard Zande and Associates to Dale and Fallu.

from Richard Zande and Associates to Dale and Fallu.

letter dated 9 February 1978 from Dale and Fallu to Richard
Zande and Associates.

MR.DAVIES: I call for letter dated 21 December 1977

(Document produced,)

MR. DAVIES I tender that.

(Admitted and marked "Exhibit 4."2
MR. DAVIES: I ‘tender a letter dated 25 January 1978

(Admitted and marked "Exhibit 5.")

MR. DAVIES: I tender a letter dated 1 February 1978

(Admitted snd mearked "Exhibit 6.")

MR. DAVIES: It has been produced to me and I tender

Admitted and marked "Exhibit 2." S

MR. DAVIES: I have had produced and I tender letter date

(Admitted and marked "Exhibit 8.")

10

d

7 April 1978 from Dale and Fallu to Richard Zande and Associates.
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" correct.

MR.DAVI.S: I call for a letter dated 11 Februury 1982
from Dale and Fallu to Mr. and Mrs.Watson. It is produced,
and I tender it. That is a letter exercising, or purporting
to exercise an option, '

(Admittcd and marked "Exhibit 9.")

HIS HONOUR: I am ignoring the mark at the bottom.

MR.DAVI=S: And a reply to that letter of 17 February
1982 from Sciacca and Mitchell to Dale and Fallu.

HIS HUNOUR: You had better have a look at these notes
that are on the bottom, both counsel,

MR,DAVIES: Yes, I certainly did not intend them
to be part of the exhibit.

HIS HONOUR: I am ignoring it.
(Admitted and marked "Exhibit 10.")

GLEN ROBERT PHIPPS, sworn and examined:

BY MR. DAVIuLS: Is your full name Glen Robert Phipps?--
That is correct.

Do you reside at Fernvale, and are you a dairy farmer
by occupation?--That is correct.

In 1977, about the middle of December, did you hear
from your brother that Mr.watson, the male defendant in
this action, ha#ﬁis property up for sale?--1 did..

Did you go to see llr.Watson ?--Yes, I did.

Was that still in the middle of December?-~That is

Did you go out to see him on your own or with someone
else?--No, I was accompanied by my brother.

1

10

20

30

40

Can you recall what was said on this occagon?--There was

a lot of general conversation as to lir.vwatson's health, but--j--

About the property, though?--About the property - 1 aaked

Mr.Watson in the presence of my brother was he for sale, and
he said, "Yes," he was, and I also asked him would he be .
isterested in selling - tre top portion of his land and
leasing me the remaiunder of the property with the machinery.

Let us Qust pause there for a moment. The top portion
of Mr.wWatson's property; wht did thut have on it?--~It has
a house, dairye.

The dairy building, you mean?--Yes, a dairy building,
r.gistered dairy and several othcer outbuildings.

" supreme_Court
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per calendar month.

When you are talking about machinery here, you are not l
talking about-dairy machinery?-- No. - cultivating machinery,
tractors, things of that nature. ’

Was the amount for your house mentionéd in this
conversation, do you think?-- It could have been suggested,
or it could have been - there is one -~ I'm not sure which ~==-

What was the amount that was concerned, either in this

or the earlier conversation?-- $#25,000 I wished for my own
home.

BY HIS HONOUR: Was it proposed you would put that in
as part of the purchase money?-- That is correct.

That is what was discussed?-- Yes.

20 BY MR. DAVIES: Then, shortly after that conversation, #0
did he again a day or two later - did he come to Ipswich-—---

MR. McMILLAN: I object to this leading.
HIS HONOUR: Well ——-e-

BY MR. DAVIES: What happened after that conversation? '
When was the next time you saw him?-- It was then up to l

Mr. Watson to view my property, my house, and to see whether 230
30'\he felt it was worth $25,000.

Did he do that?-- Yes, he did, and to the best of my .
knowledge, I believe his wife had come with him.

BY HIS HONOUR: Were you there with him?-- I was at
the house when he did come.

BY MR. DAVIES: As far as you can recall, his wife came

too?-- I think she may have been with him. I'm not sure.

40
40

What was said?-- He had a look through. He was quite !
happy. He agreed that the house would be worth $25,000, and |
we both agreed that -~ well, I agreed that his property -

I would be prepared to take it on for the amount of money he
was asking.

That was?-- $39,500 for the top portion bare, and
the five-year lease over the rest of the land for {$200 per

s calendar monthe. 50

Shortly after that conversation, did you go to see some
solicitors?-- Yes, Some time after I went f$o Dale and
'Fallu and they referred me to lMr. Bloxsom of their office.

l After initial talks to Mr. Bloxsom did you go back to
Mr. Watson?-- I did, because Mr. Bloxsom advised —=w==-
. Do not tell us what Mr ~e-—-

|
| . :
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! BY HIS HONOUR: Mr. Bloxsom gave you certain advice, !
as a result of which you went back to see Mr. Watson; is
that correct?-- That is correct.

You cannot tell us what that advice was. Go on7-- I
went back to see Mr. Watson that same afternoon, and
it was late. It was about 4 or 5 o'clock. He was milking
the cattle at the time.

BY MR. DAVIES: First, I want to ask you was anyone
with you when you went to see him on that
occasion?~-- Yes, my wife accompanied me at the time.

She hadn't seen the top of the land and she went with me
because she wanted to view the land herself as well.

10

This is still in mid-December?-- I believe so, yes.

You said about four or five o'clock in the afternoon?--
Yeso
20 He was milking at the time?-~ He was milking at the time, 20
and when we walked up, my wife and I parked the car, walked
up to the dairy and he was in with the cattle milking,
and he came out to us at the side gate over - out into the
yard to talk to us. I believe his - one of his sons were’
helping him milk at the time. I don't know which one.’
I believe it may have beepn Tim. His son stayed inside and
carried on milking and he came out to the side gate and
I asked him had he thought who was going to pay the
;o ' Tates and he said that he believed that was up to me, and
I said to him, "Well, I believe', you know, the rates
would be still in his name although I was leasing the land
and the notice would go to him, I believe that it would be
up to his part to pay the rates. Anyway, it was sort of
a stalemate so I said to him, "Look, what say I give you
and extra $20 per calendar month on the land or the lease
and you keep - you look after the rates?".

30

Which makes up the $220 a month instead of $2007--~
4sc |That is correct. He agreed - he said, "Yes, that would be 40
right." After that I asked him would he give me an option
to purchase the 79-acre block of land that I was going to
lease, and he said he would and he then went on to explain
to me how good they were —e——-

How good what were?-- How good the land was. He said
it was very good land. It was river soil, and he also said
that considering the lease is a five-year lease he believed
he would have to ask $1,000 per acre.

How did that price compare so far as you knew with
current prices of land of that area?-- Well, I believed it
was rather steep. I also know that ———--

What was the going rate?-- Well, the going rate, I believe,
was about #6000, $#700 to #800, dependlng on the land, of course,
but similar land, and that was top going in my opinion at

that time.
60 e 60
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I interrupted you. You said that he said seeing as !
the lease had another 5 years to run he would have to ask
$1,000?--That's correct.

Wht did-you say to that?--I agreed to it.

Was anything further said? What else was said then?--
There may have been other ordinary general conversation.
It wasn't just simply cut off as quick as that, but he was
milking at the time and we left him to get back to it - the
o Job tht he was doing - and we also asked would he mind if 10
we took a walk up the back and had a look over the property
and he said that would be quite okay, and my wife and I walked
off. , .

Did you then go back to your solicitors and tell them
about the~-=--?=--Yes, told them that we had come to an
agreement about the rates and that he had accepted the option
to purchase.

20 At that stageZ§bd thinking of using te land as a dairy 20
farm -the property as a dairy farm?--No, not at that stage at
all.

WVhat did you have in mind for it?—-Lucerne and other grain
Crops.
I Did you have some further discussions with your brother?w—-
did. '
30 Was he more experienced in this area than you?--Well, 30

he is ny older brother and I always took pretty good confidence
in his advice. _

After having some advice from your brother did you decide,
you would like to go into dairying?- Yes, that's correct. +-

Incidentally, shortly after this conversation you have
related did Mr..atson do something with respect to his
cattle and his dairy equipment?--Yes. He had a clearing sale 40
40 of his cattle and dairy equipment.

Did he sell it all?--Most was sold, I believe, except,
the bulk milk vat.

Then did you have some discussion with him about his
bulk milk vat?-~Yes. It initiated, actually, from my brother.
I discussed ——=e—e- '

I don't want you to go into that, but you had some 50
50 discussion with him about that?--Yes, we did.

And did you have some discussion with him about his milk
€ - quota?--Yes,

And in fact ultimately did you and he sign an agreement
about the milk quota?--We did,

i In the course of those discussions did he agree to go with!
l yo. to a meetlng of the Qneensland Farmers Cooperatlve Associatian
.80 - e - —————
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Linmited?~--Yes, he did.

Can you recall attending a board meeting - a meeting of
the board of directors of that association on 27 January
19787~-Yes, 1 do,

The purpose of you and he going was to see if Hs
milk quota could be assigned to you?--That was correct,

You were called into that meeting - you and Mr.Watson?--Yes.
10

Can you rocall now what was said at that meeting?--No,

I can't recall word for word what was said at that meeting

because I was fairly nervous. I only vaguely knew the

directors. Mr.Watson knew them,very well as he had been

in the industry and he did mostbf the talking,

He did mosybf the talking?—-That is correct.

Can you recall what he said?--No, I couldn't say for sure
what he said. I know we Just talked about the lcase and things,;
like that. I do recall that the board on the first occasion
wen we went into them requested——=—w-

Don't say it. I Just want to know if you know what Mr.
Watson said. I don't want to know anything the Board msay
have said to you?-Not exactly, no.

You then moved into the property and you commenced dalrylhg
on that property; is that right?--Yes, after some time,

30
And you have been dairying there ever since?— That 1s correct,

There has been tendered in evidence a letter from your i
solicitors to Mr.and Mrs. Watson exercising an option. ZThat was

in February 1982. Did you have a conversation with Mr.Watson|
in 19817-~Yes,

About when?--Well, to the best of my knowledge I would
believe it was about April 1981.

40
About April 19817--Yes.

What was that conversation?~-The conversation was ~ Mr.
Watson said to me, "Now, Glen, what's your 1ntention about this
lease land?", and I said, "Well, look, Jim, I won't tell you a-
lot of nonsense; I'll come stralght to the point. I've recently
put my 30 acre block of land up for sale and I intend to use

the money from the sale of that land to purchase the leased \
area,"~—=—- '

MR. MCMILLAN: I wonder at the relevance of this evidence.
HIS HONOUR: Are you objecting?

MR.McMILLAN: Yes, I am objecting. !
. |
HIS HONOUR: On what grounds?

MR. McMILLAN: On the grounds that it is irrelevant to thlé

|_sait, This is a_rectification_suit and the relevance of .the . 0
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] intention of the parties goes only to the time it was exectted.
This took place in 1981 and I am submitting it isnot relevant:
to the intentions of the parties tihave evidence of what was
Baid in 1981.

(Argument ensued.)
HIS HONOUR: I will allow the question,

BY MR. DAVIES: You said you had come to the point where
10 you had put your top block on the markete=—we- 10

HIS HONOUR: He said, "I have recently put my 30 acre
block up for sale and I intend to use the money”® - that
is as far as he got.

BY MR. DAVIES: Yes. You intended to use the money-—-—=7--
The money to purchase a leased area, and it was then that Jim
replied, "I don t believe that Pauline and I wish to sell

that area of land now."
20 20

Did you say anything to that?--I said, "Well, as far as
I'm concerned I don t think you have any option at all."

What did he say to that?--He said he would have to look
into that.

Was there any further conversation?--Yes., He hod some
house plans in his hands and he was about to build a house~———-
, |
30 Nothing to do with this land?--Nothing to do with this land,°
and we went on to discuss these house plans.,

MR.DAVIES: I have nothing further, Your Honour,

CROSS-EXAMINATION:

BY MR. McMILLAN: It has been said that you were in the
40 area, or you grew up for five years, anyway, on that block 40
of your hother's; is that right?--That is correct,

Were you born in the area?--1 wasborn at Beenleigh.

And you came to that area at approximately what age,
can you tell me?--The age of 1.

And you stayed there for how many years in that area?--
I ﬁ gnthere for about 10 years and then we moved for 18 months,
an § returned to the farm next it was for a further 5 years. | °°
That is your brother's farm, is it?--That is correct.

*hat is your brother Ken?--Ken Phipps.

And you were there for a while and then left again, .
did you?--Yes. My father passed away - at that stage the farm
didn 't belong to ny brother; it belonged to ry father. My

o father passed away and there was only my mother and myself. l
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!

My other brothers were away and at that stage we didn't want
to carry on, must my mother and myself, and myblder brother
wished to purchase the farm and he subsequently bought the
farm and I moved to Ipswich with my mother at that stage.

Did you ever work on the _property you subsequently
bought from Mr. and lMrs.Watson?--I did.

In your younger yearsi--Yes.

In fact, would it be correct to say that most of your 10

familz-- your brothers - have worked on that farm and neighbouring

farmg?~--f{es, that would be correct. My brothers I do not
believe wver worked on that farm, but they worked on
neighbouring farms.

The area that is in dispute, the leased area, we will
refer to as the riverflats, because it actually borders
the Brisbane River, doesn't it?- Thatﬁs correct.

That area was well known to you before you approached
Mp . Watson?--Yes,

And it is a fairly good property, isn't it?~-Yes, it is
a good dairy farm.

Is it also useful for growing lucerne and other crops?—-
Yes, it is.

You had in mind, of course, that you were going to grow
lucerne on it; is that what you said?~--That is correct.

And you moved into Ipswich and you were in Ipswich for a
while, were you?- That's right. _

“For how many years, apyproximately?--Approximately 4 or 5
years,.

Then did _you come back into the area €ter you left Ipswich?--
I ceme back. That was when I bought the property from Mr.Watson.

|

S0 you were still in Ipswich and vyou hacd had it in mind to
cone back to that area?--1 had it in mind to come back to
the land and at the time my brother said that Mr.Watson's
was for sale. :

Did you and your brother approach him initially?--Yes -
KenPhipps - yes, he went with me - my brother,

HIS HONOUR: You mean this is on the first visit?
WITNESS: <Yhe very first visit.
HIS HONOUR: No, Mr.McMillaneee——m
MR. McMILLAN:  Yes.,

i
BY MR. McMILIAN: Initially the first approach to lir.Watson
wes with your bdbrother Ken?--That is correct. i
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Who did most of the talking from your side?--I'd say it
was a pretty 50/50 situation because Mr.Watson and uay dbrother
had been neighbours for approximately 3 years or so. Mg
brother knew Mr.Watson much, much better than myself, only
knew Mr.Watson by sight, and my brother talked to Mr.Watson
as well as myself,

Can you tell the court how the question of the property
for sale cameup ? Did you bring it up first or did your brother?--
I couldn't answer that for sure but - I don t know who brought
o | itup first, but we did discuss it. 10

And when it is said that the property was up for sale whot:
property was being talked about?--The whole property was up ;
for sale, I believed. That was what my brothers had told me.l

You were led to believe, and when yoq&ent to the meeting
you were under the impression that the whole of the property was
for sale?-~Which meeting? |

20 The first meeting?—-Yes. 20

Whgt do you mean by "The whole of the prpperty"?--‘hat was
the area that I eventually purchased, plus the leased aresa. |
|
Vid you suggest that to Mr.Watson, that you were interested
in buying the whole of the property?’--No, I did not.

What did you actually offer th Mr.Watson at that first
meeting:--To purchase the top block portien of lands, which |
30 was the 30 acres, and lease the remainder of the farm with P30

.  the machinery.

Was your brother present during the whole of the
conversation?--Yes, he was present.

Vias there anyone else there other than Mr.Watson?--We .
spake to Mr.Watson outside near the garage. If there was anyone
else present they would hae had to be inside.

a0 BY HIS HONOUR: You didn't see anybody?=--No. 40
You can only say what you saw—~—w—

BY MR. McMILLAN: Can you give any indication of how
long that conversatio ook?--It could have been quarter of an hour,
could have been half an hour. It wasn't long.

4nd was there an arrangement made to continue talking
about it or was it left up in the air?--No, it was left to
50 -| Mr.Watson to come back to us with a price for his top block and.SO
a lease.

When did the next conversation between you and }Mr,vatson
take place?-~I believe it was only a day, maybe two days later.

Would it have been the next day?--That is possible.

Who initiated that meeting -~ wio started it off ~ who
brought it about?--What, who spoke first, do you mean?

€0 ;60
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i Yes, who arranged the meeting, do you recall?--It was R
left to Mr.Watson to get back to us.

Are you smaying lMr.wsatson arranged thgﬁeeting?-*He would have,
yes.

Did he or didn't he; can you recall?--I can't recall for |
sure, but he would have because it was left to him to get back .
to us.

10 What if I was to suggest it was your brother who arranged | 1o
a meeting the following day aftexr that first visit - I will |
go on and put it in perspective - and thepeetig was arranged‘
about the milk and the dairying aspect of the property?--No,

that is - not correct.

That is not correct at all?--No,

It might be that you or your brother arranged the meeting,
nevertheless - it is possible?--I don't believe so because it
20 was some time later before we had discussed milking cows. L 20

30 30

40 40

50 50

i
GO Lo
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You have discounted milking cows at that meeting - 1
I will come back to that later?-- Yes. '

But you cannot say one way'or the other whether -
who arranged- that meeting, the second meeting?-- Well, it was
left to Mr. Watson.

That is all you can say about it?-- Yes.

Where did that meeting take place?-- I helieve it may
have been at my brother's, but I can't say for sure. 10

That is your brother Ken?-- That is correct.

BY HIS HONOUR: That was the old family property?--
The old family property, yes.
Wt AT

BY MR. McMILLAN: Who was there at that meeting?—- I’
couldn't say for sure.

Is that his place, is it likely he was there?-- No, 20
I don't think he was there,

You do not think he was?-- No, I don't know for sure.

You were obviously there and Mr. Watson was there?--
I can't say that for sure either, because I'm not sure whether
we spoke about it or whether he left us with the price, with |
papers.
S0 it could have been in writingj it might not have been?—=
It might have been.

Mouth to mouth, speaking, but whether it was talking or
whether it was you getting some information in writing,
it took place on Ken's property?-- I believe it did.

You believe so?-- 1 believe so.

Was it in the house at Ken's property or on the land - 40
away from the house?-- I don't recall.

If it was in writing, do you have that writing still?--
No, I don't.

Would you have given it to your solicitors?-- No, I don't
believe I have that writing.

But you said it could have beenin writing?-- It could
have been. I can't remember specifically. That went back 50
five years ago.

Something as important as figures, if it was given to
you in writing, you would have given it to your solicitor,
would you not?-- I belicve not. It was only up to me to
tell my solicitor what we'd agreed.

Whether it was in writing or .hether it was by word of
mouth, can you recall what you got from Mr. Watson?-- He wanted

|_$39,000 for the_top portion of land lLare _and he was willing _; «o
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\ to give a five-year lease on the remainder of the property 1
at $200 per calendar month.

Did you debate that with him at all?-- No, never
on any occasion did I debate the prices he had asked.

You Just accepted what he said on prices?-- Exactly.

Even as to the length of time in the lease?-- From
the initial discussion there was no time limit talked about
10 of the lease. That was up to Mr. Watson, and his proposal 10
was for a five-year lease.

Did you ever suggest a three-year least to him?-- No,
I did not.

Did your brother ever suggest a three-year lease?-- I
can't say what he may have said.

To your knowledge, in your presence?-- No. 2
20

Armed with thatinformation, whether it was in writing,
what had been told to you, what did you do with it then,
the price of the house property, we will call it that,
the lease for five years at #200 a month?-- Yes, well,
it was up to Mr. Watson to view my home to see if he felt
ny home was worth %25,000,.

Did you discuss the machiner& at all?-- That was part
of the lease. I wanted to lease the machinery from Mr, Watsongo
30

Was that discussed on the second occasion?-- That was
in the very initial discussion when we first went there.

The first discussion?-- Yes.

No time of a lease was mentioned on the first occasion?-4
No. ’

So, we get to the point where you said it was up to

Watson to view the house?-- That is correct. 0

40

That is at Coal Falls?~- That is correct.

Wasthat a matter of days or weeks after that second
conversation?-- Be more like days.

You are not sure whether Mr. Watson's wife came with him?--
No.

50 50

Was your wife present at the houss on that occasion?--
Yes, she was.

Either Mr. or Mrs. Watson, both of them, or Mr. Watson
went through the house, did they?-- That is correct.

Was there any other discussion about the buying of the
, property at Fernvale or the leasting of the land on that
occasion?-- I don't believe so, not to my recollection.
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i old one."?-- I think you're mixed up, because 1 say the ‘

Did Mr. Watson express an attitude to you about the
house after he had been through it?-- Yes. He said it
was quite good and he felt that it had the value of $25,000
that 1 was asking.

The differeunce, which is #14,500, was cash that was
going to be provided; is that rlght?-- Yes,

At that stageyou had in mind that you would not be
dairying or milking cows on that property?--~ That 10
is correct.

When do you say the subject of milking came up?-- Well,
it was some time after Mr. Watson had sold his herd because

he was having difficulty in selling the bulk tank, bulk milk ;
vat,

Would that be December or January?-- That would be in
January, I would say.
20
Did you go to the sale?-- Yes, 1 was there.
Did your brother buy any of the cows?-- Yes, he did.

That was Ken?-- That is correct.

Were you present when Mr. Watson spoke to your brother
about buying some of the cows at the sale?-- Noy, I don't
know anything about that conversatione.

30

The milk vat was an old one, was it not?-- No, not
very old at all.

You said Mr. Watson had difficulty selling it?-- That
is correct.

He did not sell it in fact, did he?-- No, he didn't
sell it at the sale, no.

Did he not say to you, "It can stay there. It was an 10

article you are talking about is the dairy can fridge
that hadn't been used for quite a number of years. I am
talking of the bulk milk vat. 5

You say it wasnot an old one?-- No., No, not the bulk
milk vat. Dairies had only changed to two bulk vats some years
prior. It may have been five, seven years.

It was after that clearance sale that the subject of >0
milking came up. Who brought it up between you and Mr. Watson?--

I believe it may have been my brother that spoke to Mr.
Watson first.

i
As a result of that conversation your brother spoke =
to you and approached !Mr. Watson; is that the senarlo?-—5a81cally,

| yes.

Then you saw Mr. Watson, whereabouts, on his property j
or your brother's property, or where?--I don't really recall,

[

wrubut I believe it would have been at his property. gupreme Court
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You made the initial approach - you had the initial
discus8ion about milking, did you?--It was my brother's idea.

But at that conversation you brought up the matter, did you7--

I couldn't say.
You can't remember?--No,

HIS HONOUR: DMr. McMillan, when is this event said to
have occurred? Is it the same as what is called the fourth
meeting or was it before then?

MR. McMILIAN: It was after that; if the third meeting
is the inspection of the house this would be the fourth
neeting.

HIS HONOUR: I had a note that there was a fourth meeting |
when Mr.Watson was milking the cattle and the plaintiff and his
wife went. What I want to know is, is this discussion you
are referring to now that fouth meeting or another one?

MR.McMILIAN: I don't know. I am going to put that to
the witness. ,

HIS HONOUR: Because I understoadl the witness to say in
evidence~in-chief what I am calling the fourth meeting when |
Mr.Watson came out the side gate was in mid-December. Now he g

said to you t:is discussion came up some tie in January. That
is what I want to get clear.

BY MR. McMILIAN: %It is so - your discussion about getting
into the milking game took place in Jamuary after the clearing |
sale?--That is correct.

And you belicve it was on Mr.Watson's property, as it then
was. It is now your property - is that the——e-- ?=~That is
correct.

And this took place, did it not, after the conversation
at the side gate?--Yes, quite some time after.

The side gate discussion took place, you said in evidence
earlier, in mid=December?--Yes.

At four or five o'clock?--Yes, it wes late afternoon.

Can you remember the time of day youﬁad this conversation
with Mr Watson in January about the milk quota?--No.

You can't ?--No.

How did you find Mr. Watson's approach to you when you
' brought up the question of taking on the milk quota?--I don 't

. recall. He must have been happy zbout it because we subsequently

went through with the deal.

Well, he may not have been happy 1n1t1a11y, might he?
Yoz might have broken him down to a degree?--I don!t know.

Your brother was present at that meeting, was he?--I don't

o
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~.awnership of the person it was going to be given to, or could! -
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my brother who initially--—=

Yes, who arranged the meeting with the milk factory?--
I can't says It was between Mr.,watson and myself. I don't
know. As a matter of fact' I do recall that we didn't have -!
oh, what do you say - I can't think of the word at the moment.'

But he could have been?—No, I don't think so. It was ‘ .
|

Take your time?--We hadn't arranged with the Board |
to meet with then.

You hadn't made an appointment?--That's correct.We went |
down, and it must have been a Friday, because I believe that is!
when they have their board meetings, and we asked could we get
in to see them, I went with lMr.Watson. He took me up, and
I went with him,

Do you know a Mr. Zabell who is on that committee?--There:
were two mem_bers on that committee by the name of Zabell,
father and son. ' '

20
Do you know either of them?--Yes, I do.

You knew then before this meeting?--I knew the elder onme
but I wasn't - I didn t know the son. I believe I didn't
know him. If I did, it was only by sight.

Your family end the Zsbell Samily know each other?--Oh,
yes. :

And you were lucky to get into the meeting?--I believe so, 30
yes.

The meeting you turned up for without an appointment you
were able to----?--We were able to get in to see them,

And both you and Mr.Watson were asked questions?--Yes,
I believe we were asked some questions,yes.

Do you know much about the milk quota scheme?--Are you
talking about at the present moment? 40

No, then?--Well, then - no, very little.

What little did you know about it7--A quote belonged to \
a property - well, I believed it went with the property, but
it actually was given out or belonged to the factory and was
allocated to each dairy farm.

Did you know whether the broperty had to be in the

it be given to a lessee?--1 never had any idea but I always !
believed that in the past it had always been that it went to the
owner of the property. |

And as a result of advice given to you by a member of your
family you were keen on getting that quota; is that right?--Yes.
I was persuaded to change my mind and nilk cows instead if it .
was possible to be granted a quota. |
|
b oo
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1 So you went there with the idea of perhaps convincing k
theBoard” that the quota should be tmnsferred to you?--Yes. !

_ The quota, in fact, was eventually transferred to you?--
Yes, eventually - no, that is incorrect. Yart of the quote
was eventually transferred to me and the remainder was leat
to me during the period of the lease by the factory.

And what is the historg of the quota since then? Have
you been able to keep it up?~--Yes, no worries at all. o
10

And your dairy herd - have you been able to keep it up
to good strength?--Yes.

BY HIS HONOUR: Just tell me, what do you mean by
: "the factory"? Is that sone form of cooperative?--Yes,
Queensland Farmers. I call it the factory.

« Lthat is the Board to which you went on that day?--That is
c8rrect.
20 20

' BY MR. MclMILLAN: Did you have to go back and see the |
factory after that initial meeting with them?--We went twice !
to see that Board in that same day. On the first meeting they
requested to see the lease and wehadn't brought a copy with q
us so they sent us away to get a copy, and we were allowed '
back in 1n the afternoon, I believe it was, l

After that day did you have ang further contact with the
Board or an officer of the factoryf{-By writing, yes.

MR. McMILIAN: Iwas about to go on to another mgtter.
i HIS HONOUR: We will adjourn now till 2.30.

The Court adjourned at 12.59 p.m., till 2.30 p.m.

40 40
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The Court resumed at 2.30 p.m.

GLEN ROBERT FHIPPS, further cross—exgmined:

BY MR. McMILLAN: Would you agree that at the time
the first meeting was held the meeting was held on the lawn ., .
of Mr. Watson's house property that you now own?--Yes. Just
outside the garage on the lawn. ‘

And I suggest to you that at that meeting actual

prices we:re discussed - that is, of the land that you eventually,

bought?-~Not to my recollection.

What if I were to suggest that the price of $39,500
was mentioned by Mr. Watson and that on a number of occasions |
you repeated the figure - of $39,000 and that lMr. Watson said |
to you, "Look, don't get upset."; do you remember that?--No. |
That was definitely not correct.

You don't remember it and it is not correct?--No.

I do suggest that that did hapoen, and I suggest the
price was definitely discussed on that first occasion?--(No
a0BWer.

You have got to answer; don't Jjust nod your head ——-—-

BY i4IS d4CNGUR: What do you say?--What do I say?
No. That didn't happen at all.

BY MR. McMILLA{{: On the second occasion I would suggest'
that you were invited to come along to talk abut the milk
quota by your brother and that was the main point of dlscusolon
at that second meeting?--No. 1 believe not.

EVen on the first occasion I would suggest that you,
in answer to a staztement by Mr. Watson, said,"I don't want
to milk stinking cows."?--1 don't recall saying those wordas,
but I had no intention of milking the cows, no.

After that second - and you do agree there was a second
meeting that occurred very soon after the _first one?--Yes.

We discussed that earlier. You thought it was a day
or so afterwards?--Yes.

Wag there a meeting in Mr. Zande's - the solicitor
for Mr. Watson - office at which you and your mother were:
present?--That is correct, but this was some time - quite!
some time - later. It wasn 't a day or so after that first
meeting.

I didn't suggest it was. I suggested it was after
that second meeting?--Could you please ask me again.

After that second meeting?--Yes.

In Vecember you and your mother were present at a
conference in Mr. Zande's office?--Yes.

t
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With Mr. Watsou being present?--Yes, that's dorrect.

And that would have occurred, would you agree, perhaps
! a week or so. after the first occasion?--No. I would agree
| that it could be quite some time longer than that.

Quite some time, you say?--Yes.

Could you give any estimate of time?--Oould have been
10 three weeks to a month at least from after the first visit 10
or the first meeting.

. So in your view it couldn't have been before 19 December?--
Can you ask me again, please?

On your estimation then it could not have been before
19 lecember 7--In '7?7 you are talking about?

” Ygs7-~No. It couldn't have been before the 19th. ’
Did Mr. Watson say what the meeting in Mr. Zande's
office was about?--Yes. It was to - it was about the milk
agreement that we had come to, and Mr.Watson was going to
have the agreement drawn up by his solicitor, and we were
to go and look it over and sign it if we agreed with it.

So it was only the milk agreement, nothing related to
| the agreewent to sell the land?--No. I believe not.

| 2o you know when you first saw the contract of sale?-- 30
I could not say for sure, no.

Perhaps if the witness could have a look at the contract
of sale, which is Exhibit 1?-~(Handed to witness.)

You agrece, do you, that the signature of the purchaser
shown there is your signature?-~Yes, I do agree.

In fact, does that contract represent the contract
relating to the sale of the land of which you still are the

owner?--Yes. I believe it would. It has wy signature on |
it. :

40 10

You see that the date is 6 January, don't you - at the
foot of the first page?--Yes.

You say that the meeting in Mr. Zande's office would

have been after 6 January?--1 could not say for sure. .

. 50

> Lo it was - Just pinning times down, it would be sometime
between 19 December and 6 January - or it could be after

6 Jgnuary ~ that you had the meeting in lMr., Zande's office - |

I will stop at that point?--Can 1 think about that for a '

. few seconds? I know it would have had to have been before !

5 February. i

why do you say that?--Well, 1 know on - 5 IFebruary was
when we took up the dwelling on Mr. Watson's property, and

60 it was before then. L S e
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Was it before yéu had the meeting with the milk factdry?-
That is very possible if it was - elther before or right aroun
that specific time.

-

Can you recall when you had the meeting at the milk
factory?-~was it - 27 January I think it was.

If you turn over to the back ,page of that contract - |
10 | page 4 - the very back page - you've got the middle there?—-
Witness looks.)

You will see the clauses - paragraphs - are typed in
on the back at the top?--Iles.

Do you see that?--Yes.

1 The first type-written sentence is "This contract is

| subject to the vendors ..."; do you see that?--les.
20 :

And then there is set out how the price is going to 2
be made up, how you are going to arrive at that. There
is the exchange for your Coalfalls house, and then there

is "Cash"?7--Yes.

Then you see "The next paragraph in this contract
is also subject ,.."7--Yes.

"eeeo to the vendors granting to the purchaser a lease."?--

30 | Yes. 30

That says, "For five years over approximately 78 acres
» adjoining the property the subject of the then contract."?--
That's coriect.

You agreed to that clause going in, did you?--At that
time?

Yes. That is your signature at the bottom of that page?-
% | Yes. +hat was so that if I -~ I wasn't left signing a 10
convract on a piece cof the land and then suddenly perhaps
changed his mind, sald ‘*T don't want to lease the other now."*

| I've got my money. *hat s why it was set out that way - so
the whole dc¢al had to follow through.

!

Was it explained to you in that form?--Houghly, yes.

By your solicitors?--Yes.

20 The typing of that clause - do you see it there - 50

paragraph C?--lesg,

wo you see any difference in typing between that clause !
and the clause above it7?--It looks slightly lighter in colour”

Can you assist the court in any way to suggest how that |
may have happened?--No., No, I wouldn't have a clue. !
' i
co You don't know whether you looked at the contract and
"“““"'i“thdt clause wasn't-in - it - and you asked -for-it-to go in- afterwards-
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ig that a possibility?--Don't know.
You don't know?--No. I don't know why it's like that.

. That pafagraph does not refer to an option, does it7--
O.

When you looked at it, it was obviously before - either
on 6 January or before that you looked at this contract,
wasn't it?--Ubviously, if it was signed on the 6th. 10

Or am I wrong there? <+erhaps it might have been dated
after you signed it?--Oh, well, that I wouldn't know.

But, in any event, whenever you signed it you saw there
that the reference to you getting an option was not included
in that clause?--~1 suppose I did, but I don't read - write =-
through everything. That was left to my solicitor.

You left it to your solicitor?--That's correct. 20

Did you ever ask him about it - the fact that the
word "option" or granting an option was never put in that
clause?-~No.

You didn't?~--No.

What do you imagine by the term "option”? What does it
mean to you?--Option? s

Yes?--In itself or in a context with other words - or
Just "option" itself?

Just "option" itself?--It means to me it gives me an
opportunity - or if I wish - sort of clause.

Have you ever heard the words "“first refusal"?--I have:
heard of that, yes.

Have you heard of that only in the last five years or 9
had you heard of that expression prior to then?--1 wouldn t
know. dJust part of the English language to me. .

(

Yo you know what that means?--I would have to take a’

guess.

Yes. 1 am open?--"First refusal". I would have thg
first chance to be refused.
Did you ever hear Mr. Watson use that term?--No, I did | °°
not.

You are quite sure of that?--Very sure.

Because 1 suggest to you that when any mention was made
about you wanting the 79 acres Mr. Watson used the termlnology
of the "first refusal"?--ie definitely did not.

__On the second occasion - Just recapitulating, there:was }QJ
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no mention of an option or a fist refusal or any.other
reference to buying the 79 acres on the second meeting?=-
Could you repeat that, please.
10
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] There - wajho mention by any person, either Mr.Watson \
or yourself or your brother, regarding an option or first !

mfusal overlthe 79 acres ':d:tkesecond meetxng(-mo, 1 believe‘

there wouldn t have been.

On the'first time that you told us that occurred,
reference to that was when you and your brother vigited
the property?--that s correct.

. And that, you suggest, is in the middle of December?-
10 es. | 10

Had you seen your solicitors by that stage?-=Yes,
I had; the very same day. :

The day that you went out--=--7?--To gee Mr.Watson.

About three to four in the afternoon, you said?--Yes.

When you saw Mr.Watson, did you look at the property '
20 first - go for a walk first, or did you go for a walk after .
you spoke to him?--It was after we spoke to lMr. watson. :
Could you tell us thewords that yourecall you put to
Mp,Watson regurding whatyou say was a discussion about an ,
option?--Yes. I said to him, "Jim, would you give us an !
option to purchcse the lease area dur.ng the lease?" I said,
"Would you be interested?" And he said, "es, I would." i
Then he went on to say how good they were. He went on for !
quite a while how good they were, and I do recall very '
30 1 plainly at the end of - if I could say - a spiel or whatever 39
i it was, he said, "Seeing as the lease runs for 5 years",
he said"Il would have to ask a thousand dollurs per acre."

I say what you said to him were words to the following |
effect, "I won't be able to do it. ", in reference to the
leased area?--"I won't be able to do it"?

40 You prefer your version?--I prefer mine. 40

I suggest in answer to that question, "I won't be able to
do it" by you, lMr.watson said to you, "My wife and I, if we
desire to sell, you shall have the right of first refusal."?--
He definitely did not.

}
i
'
!

You remember thd quite clearly, do you?w-Very cl.arly. |
I

And then there was a discusion about priceg you Just told

>0 us that, did you?--Yes. He said he would have to ask a | 50

thousand dollars per acre. I

Did you offer $75) per acre?--I definitely did not. !

There was no haggling over that whatsoever.

1
i

I find that strange-==-=

I'Re DAVI=3: I object to this comment. |
|

6 | . NR. McMILLAN: __I. am making. a. comment on-~-g----__.c t’<ﬁ
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HIS HONOUR: The objection is valid. You ask questions,
1 you don't make comments. "I find it strange" - I think 1
you will have to rephrase it.

BY MR. McMIL AN: It is unusual, isn't it, that there
was no haggling at any time over prices, whether for the
cost ¢f the land you purchased or for the figure of #1,0007--
I don t think so.

I am suggesting the meeting thut was had at Mr.Zande's |
office wus in December, and that it was in mid-December, and |/
10 the purpose of the discussion was to talk éboutlthe terms of |
the cmtract for the sale of the property and for the exchange
of your house property?--I1 don t recall that,

And that you then asked that the contract sale, when |
it was prepared, be sent to your solicitors lMessrs, Dale and
Fallu?--Could be possible, but I do not recall it,

o what you are saying now is that it is possible ;
there were two mectings in Mr.Zande's office, one in December
20 at which that was said - the contract was talkedabout and P20
you suggested that the copy go to your solicitors Messrs. i
Dale and Fallu, and there was another meeting st the end
of January to gain the milk quota?--Thut is possible, but

I do not recall the meeting.

Did you ever see a draft lease some time in January?--
1 saw several, but I couldn't say when I saw them. There
| were quite a few made,

W
o©

Just keeping to January, can you recall seeing a draft = 3¢
lease in Januarys--It is possible, but I couldn't recall i
for sure, no.

0 you did get it in January - the draft lease;
did ym read through it at all?-—-———e——

HIS HONLUR. Before you answer that question - it has
been put to ihe witness he got the draft lesse into his

own possession. 1 think you should make that clear to the
40 witness. 40

BY MR. McMIL.AN: TYou are not sure vheter you received |
and were able to looi: at a draft lease in January‘--Not gotally.
There were that many druwn up that 1 lost track, and being |
so long ago I can't remember exactly when it happened. ' |

Can you remember how many different lease documents -
whether they were draft or not - how many separate documents
you looked at?--I could not say for Bure, but L would believe
50 st least three, if not four. 50

On each of the occasions thut you looked at it did you
read the leise document throught?--No, mainiy that was left to
the solicitor because it was really double-Dutch to me; :
it was very technical and legal. '

| . |

: The question of havig the right to buy the leased area,

| was that important to you?--Yes,

o | S TR
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Would you say that it was as important as the amount '
%f rent that you were goingto pay for theleased area?--
es.

When you looked at the lease documents on each occasion, |,
did you look at what the rent was gang to be?--1 could not
say for sure. That was left to the solicitors to handle;
I believe that was why I was paying them.

So when yai got the document, did you get tae document on | o
ezch occasion from your solicitors?—-k¥rom my solicitor? 1
Do you mean did I view it?

Was it put into yocur hands physically, or sent by :
post to you by your solig¢itors?--I believe on one occasion |
it came to me, but I don t know which occasion that was.

On that occasion was it brought to you by Mr.Watson?e-
I think it msay have been, but 1'm not totally sure.

Do you recall him coming to the dining room of your . 42
house on the farmland in April 1978 while you were having
breaktast one morning?--It is possible. He used to call :
in cvery few months, sometimes only just for a general discusgsion
about the weather or anything else.

|
Did he on one of tuose occasions bring with him the |
lesse document Y--He may have, ygs. '

If he brought it to you, becaure it was him who was P
bringing it to you, did you have a look thrg -h ggg document -
before you did anytning with it?-<If anythni Egﬁa given to me
I gave it straight to my solicitor; it was up to him to go
threough those sort of documentse.

would it be correct to say that you never read through
any of the lease documents that were given to you?--lio, it
wouldn't be correct. I looked through severalof themg but !
like I say, it was very technical to me, so it was always
left to the solicitor to handle. | y

So the several you looked at, did you look in particular,
for the clause or the,part « it that dealt with this
option business?--I couldn t say for sure.

You couldn't sayshether you looked for it7Y--No, not in
particular, no.

You have, no doubt, read many times in the last five
years clause 5 A?--Yes, 1l have seeni Several times, yes.

When was the first occasion that you saw the clause in
the light of deciding - with a view to your rights under it(-w
I don't understand tht question.

When was the first occasion that you looked at the '
lease document for the purpose of deciding or doing somcthing
about purchasing the leased property?--\iell, it was after this

discussion with HNr.Ww.tson and me telling him that I was intending
selling my own property to purchase the other. -
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Was that in #pril 19817-~Yes, thereabouts, and I had
been contacting my own solicitor seveml times in the past
about registration of the document and what conccerned me
\ was the fact -that Mr.VWatson didn't seem& all like he was
' intending to sell me the property at all then. '

|
| ‘ That was after that convers:stion?--Yes., So in due time

l I had discussions with my own solicitor as to the registration,

i which was the only thing that concerned me at the time as

10 to how legal the document was, because it hadn't been registered,
and it was through that process that eventually I was told

that the option clause wasn't as good or valid, whatever.

You got some 1nformatlon. At any of the meetings that !

you md in Mr.Zande's office did you bring up any aspect
of the option¥=-io. ’

i
| You are quite sure of that?--As far as I remember, I
i only had the one meeting, but it is possible there vas another,
20 and at that one what I recall was only the milk agreement.

| Would you wgree with the comment that lMr.watson helped |

you get the transfer of the milk quota, either completely 1n
respect of the land you bought,or the temporary transfer :
for the balance:--Yes, that is partially true because he did’

. accompany me on the occasion and it was he who spoke to
| the Board on our behalf.

I suggest also he spoke to you in early December at P
;0 | one of the meetings and tried to influence you into taking 39
. up the milking side of things - if I can refer to it in
| that way?--I don t recall it, but it is possible. At that

stage I was only interested in growing crops.

] Did you ever inform your solicitor that a portion
of the transaction ip discussions with lir . Watson involved :
an optioni-~Yes. That was part of the lease. '

BY HIS HONCUR: No. You have been asked whether or not you

4o ¢ ever informed your solicitor part of the discussions of the @
t  transaction with Mr.Watson involved an option - that is as

I understand the question. It is what you told the solicitor

that you have been asked about.

[ 50
50
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Do you understand the question?-- No, I'm sorry, Your Honour. ‘
Could I have it again?

HIS HONOUR: We will have it read out.
(Shorthand notes of relative passage read.)

WITNESS: This was right at the beginning when the lease .
was to be drawn up?

BY MR. MoMILLAN: Yes?-- Yes, he was in full knowledge 1o
that there was an option in thatlease.

Did you use the word "option" when you talked to him?--
Yes.

Is it possible that you told him that you had discussed |
the prospect of buying the leased lands at some time in the 5
future? Is that the way you may have put it7-- I don't know
how it came up but he was aware in that lease there was to be o,
put in an option to purchase the land. | =

What I am seeking to obtain from you is did you use g
the word "option" when you spoke to him or did you generalise,
or use a general expre551on, and say, "Look, I've had a talk |
with Mr. Watson and we've agreed that at some time in the future
I'm going to buy the leased lands."?-- No, because it was
through my solicitor's advice that I asked Mr. Watson for an

option to purchase the land, and that is exactly what I asked
foro an

|
That was a discussion you had with them prior to going to

this property?-- Exactly. Also the rates - he asked me

who was going to pay them, and that was also why I went to see
My, Watson.

Do you know whether Mr. Watson went up to Ken's house

after you had been with him to the milk factory in late January?--
I bvelieve not but I couldn't say for sure.

40
It is only if you knew, that's all?-- No, I believe not.

You mentioned geing for a walk over the top, as you call ite.
That is the land you eventusally boughti-- Yes.

Did you take your wife over the flatse the leased area
that you vwere going to lease?-~ No, I did not.

Was there any reason why you didn't do that?-- I suppose not -
no particular reason. 50

Do you recall having to sign the lease document late in !
1978 ~wm-m

HIS HOXOUR: Mr, McMillan, which lease document :«re you
talking about? We know there are two.

MR. McMILLAN: I am talking about exhibit ~ the one that
was put in to the Titles Office.
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HIS HONOUR: That is Exhibit 2.

4 BY MR. McMILLAN: Exhibit 2 - do you recall in late
i 1978 having to once sgain look at a lease document?-~ That is
very possible. |

Perhaps if I might 8881 ;t your memory; it was something
to do with what Mr. Watson's bank wanted. They wanted a !
signature from you?-- That was possible, yes. i

(Handed to witness.) !
Do you see your name mentioned on the front page of that7
Are you referring to my own handwriting there?

|

No, your own name, Glen Robert Fhipps, about a third of {
the way down from the top?-- Yes, yes. _ !
|
i

Do you also recognise the signature in the column on
the left-hand side of the page?-- What, half way down?

Yes?-- Yes. |

Is that your signature? Do you recognise it?-- That is
| my signature, g

i If you go to page 8, about tyo-thirds of the way down,
. or really at the bottom of the page - we will work out way up =
. do you sce a signature there?-- Yes. |

Yes, that's my signature. i

| And the date beside it is 6 February 1978%7-— Yes.
And as you go further up the page you see two

signatures of Watson?-- Yes., There is one there - 1'm not i
sure what the one is above it. Is it Watson, too?

One is a bit indecipherable?-- Yes.

And beside it is the date, 1 February?-- Yes.

Iﬂ you would go to page 5, about a quarter of the way |
down you see a figure "3 and it is hereby mutually agreed" -
do you see that in block type a quarter of the way down from
the top of the page? Do you see a figure "3" on its own
on the left~hand side?-- What pace, please?

I
. |
Five”-- Sorry, I'm on the wrong page. (Witness does as !
2 requested) A figure 3 ~ yes. i
|
"And it is hereby mutually agreed by and between the
parties hereto as follows...", and then a small "a"and the
clause?~- Yes,

; And that says, does it not, "At all times during the sald
i term or, at the expiration of the said term the lessee may :
|

L offer to purchase the demised land from the lessor for the

«: considerabion equivalent to one thousand dollars ($1,000).
uupzeme Court

I would like you to have a look at this document, please?-- o

t 30
Do you recognise that signature, the last one on the page”--

40
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|
|
per acre." Is that what is written there?-- Yes, that's right

lease?-- No,-not in particular.

MR. McMILLAN: I tender that for identification, Your Honour.

|

l

i Do you recall reading that clause before you signed that
|

|

T

HIS HONOUR: Lease dated 1 February 1978 is Exhlb;t A
for identification.

"A" (Morked "A" for identification.)

} BY MR, McMILLAN: Would you have a look at Exhibit 2,
] please?-- (Handed to witness.§

]
1

Could you turn to the last few pages ~ perhaps the
second last page. At the bottom of the page you will see a

date, 6 December 1978. Do you see that?-- (Witness does as
requested.) Yes

ral

! And the signature on the right-hand side of that page?--Yéé;
| ,

Is that your signature?-- I believe so. l

|

Do you remember signing this document?-- Not exactly i
because I'd seen quite a few of them.

i

\

If you go back into the document about two pages in
you will find a page with your name up the very top, }
"I, Grant Robert Phipps...."; do you see that?-- Yes. L

L
D

And a date there, "Dated 7th day of April 1978"?-- Yes.

i
1

| Is that your signature against your name half way down?--Yes.

And if you turn the page back in again you w111 see

another page also with your name up the top; do you see that7--
Yes.

|
It has got a number on this page, but also it has got i
"7 April 1978", has it?-- Yes,

i
l And your signature is also on that page?-- Yes. !
Could you turn further into the document - actually,
' it is three paies in from the front, and on that page i
there are two figures and paragraphs 2, on the left~hand 51de,.
and 3. Do you see that?-- Yes.

1
!
3

50 [ "And it is hereby mutually agreed as follows:- (8)eees® = 50
* | I won't read it out again -—--= .
| |

HIS HOROUR: Is that after 2 or 37
; MR. McMILLAN: Three (a), Your Honour.
| BY MR. McMILLAN: You have read that clause?-- Yes.

You would agree that is the same hordlng that I read out
¢ | in that other document?---=-- —

o o 77 supreme Court
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| Noe I believe that is correct, Your Honour. :

'BY MR. McMILLAN: Do you recall reading that paragraph ;
i in particular when you signed this document?--~ No, not really - !
not in particular. i

I .

i BY HIS HONOUR: Do you want to look at that other document’-»
|

|

j If you had read it in particular what would you have done
. about the wording of that paragraph?-- I'm not a solicitor —-—-=-

MR. DAVIES: I object to the question. |10
§ HIS HONOUR: On what grounds? The witness has answered.

MR. DAVIES: He has answered. It doesn't matter nowe.
It is Jjust speculative, but it doesn't matter now.

HIS HONOUR: All right. Go on, lMr. McMillan.

| BY MR. McMILLAN: You have told us about the meeting in |
gbout April 19817?-- Yes. 00

| You were aware, were you not, that lMr. and Mrs. Watson
‘ had bought the block next door to your ——=--?7-- I was aware of
that, yes.

HIS HONOUR: What's that again?
MR. McMILLAN: Next door to his property.

BY MRi. NéMILLAN: The property you had purchased?-- Yes. A
HIS HONOUR: Mr. and Mrs. Watsorf

MR. McMILLAN: Yes.

HIS HONOUR: They bought another property?

MR. McMILLAN: Yes.

!
HIS HONOUR: I wasn't aware of that before. | 0

. BY MR. McMILLAN: Yqu were aware of that, weren't you?-- Yes,
+ I was aware of that.

Was this meeting on that particular block? Let's call it
now the Watson block?-- Yes, it was right at the gateway,
or his driveway - or whatever you want to call it. |

|
i Did you go onto the property?-- It was a chance meeting,
i actually. He was driving out and I was driving up the road

| on my bicycle - motor cycle, I should say. :

‘ BY HIS HONOUR: Did you go into the property; that is i
what you are being asked?-- Yes, I would say - well, there is

' no fence line there. It was at the edge of the road. I could

- have been on his property.

It was somevhere near the boundary line —-—-—-

)
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20

50

BY MR. McMILLAN: Can you reccall whether a bulldozer
had been working on the Watson property?~- Yes, it had been
becausce the driveway was cut in already.
Do you recall saying to lMr. Watson, "What are you doing?"?--
Oh, I may have. It is possible. ,
And do you recall Mr. Watson saying, "We are building.
Ve are getting ready to come back.,"?-- I cculdn't recall
if those were his exact words, but he may have said something - |
like that.

He may have said something like that?-- Yes, he could have.

I suggest he did say something like thati—- He may have.

I suggest that you then raised with him that you, "can't
afford the farm" - that is, the whole farm - "would you sell me
sections."?-~ I don't believe so. :

You say you don't believe so. Could you have said that?--
No, I don't think so. i

This is in 1981, isn't it?-- Yes.

You can't remewmber but you don't think you said it?-- No.

§
Ly
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I suggest that in answer to that question which I Jjust
posed to you, Mr. Watson said, "No, it is not for sale at all."?--
No.

You sald "We can force you into an agreement to sell.
You will hear from my sollcitor."?--No.

| You did not say that?--No, I definitely did not say
anything like that.

. S0, nothing was said about letting the solicitors find it
out?~-NNo.

I suggest that in one of the December meetings the
questlon of the price per acre came up, that you did suggest
a price of #750 and that Mr. Watson said, "I wouldn't be
satisfied with that, but if we do sell we'd sell for i1, OOO."?
Definitely not.

20 You say there was no —----7--Never, 20

«+s conversation at all?--There was never any haggling
over price, either on his prices or mine.

Did you know that Mr. Watson had not been well? You
said, mentioned earlier that you discussed his health?--~Yes.
| Well, I knew from what he had said at that discussion that
| he had not been well.

30 ! BY HIS HONOUz: This is the discussion in April 19817--No. 39
ME. McMILLAN: December 1977.
HIS HUNOUR: Yes, you have referred to one of the
discussions relating to the price. That is what you are
referring to, is it not, Mr.licMillan?

MR. McHMILLAN: Yes. No further questions.

40 40

| RE~EXAMINATION:

| BY MR. DAVIES: At your first meeting with Mr. Watson
and, indeed, at no time in Vecember, did you ever offer

to buy the whole property, that is, the house part that
you purchased and the part that you eventually leased?-=~No.

<0 why did you not offer to buy the whole property?
: What was your reason for not asking to buy the whole property
! then?--Finance.

S0

Could not afford it?--No.

; You said in answer to a question by my friend that you
' were concerned with how legal the lease was because it
- wasn't registered and you said that you had been contactiug

| your solicitor on a number of occasmons about registration [
_"wﬁgv{ of that document?--Yes. A | o
19718 Ul Govt Pryeter Gid, R Supreme Court ’
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That is, a number of occasions prior to the meeting
in April ﬂ98ﬂ?--‘es, quite often

On how many occasions prior to April 1984, . Bay,
since mid-1978 did you contact lMr. Bloxsom ?7-~At least six
tinmes.,

With a view to ascertaining whether it had been registered;

is that right?--That is correct. _

| 10
Did you contact anyone else over that period besides

Mr.Bloxsom ?~-tes, at one stage.

Who?-~I don't know if I spoke to Mr. Zande himself.
I believe it was, but it was Zande & Associates that I rang.
|
You rang Zande and Associates. Why did you ring
! 4ande & Associates? Why did you not Just keep on —==e=?--
.o | 1'd been trying to see that I got my moneys worth and I
paid to have a lease, 20

Why did you not go back «=--

BY HIS HCONOUR: "why did you go to Illr, Zande? Why
did you not Jjust keep on with Mr.Bloxsom? "?--Well,
after several years I was getting nowhere with ir., Bloxsom.

BY NMR. DaVIies: You cannot say what he said, but the

reason ‘was that you werenot getting anywhere wn:h Mr.Bloxsom
O I

ou

After your meeting with Mr. Watson in about April 1981
you went back to Dale & Falluj is that right?--Yes.

On this occasion did you talk to, speak to Mr. Bloxsom?--
No, I didn't. I felt I had not got good results from him l
in the past. I went to Mr. Fallu himself, Mr.Fallu Senior. !

MR. DAVIZS: I have no further questions. 40

e
(o)

HIS HONOUR: Do you want the. witness excused?

MR. DAVILS: Yes, jJust in case.

50 50

I
ok
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- WARRsN HAROLD PALFREY, sworn and examined:

BY MR. DAVIES: Is your full name Warren Harold Palfrey?
You reside at 66 Arcoonah Street, Sunnybank?--Yes,
You are a solicitor of this court?--Yes.

Y You were a solicitor of this court in 1977 and 19787--
es.

In those years, were you employed at Richard Zande & Ass
Yes.

In that capacity, as an employed solicitor of Richard
Zande & Associates, did you act for Mr. and lMps. Wateon
in a transaction with a Mr.Phipps?-~les.

-"Yes L]

10

ociates?-

You have signed a statement which you have provided to

my solicitor. Would you have a look at that document?--'Hand
to witness.)

Igs that the statement that you have signed?-~Yes.
Are the facts contained in that statement correct?--Yes.,

The opinions expressed in that statement correct, to the
best of your ability?--Yes.

MR. DAVIES: I tender that statement.
BY MR. DAVIES: Perhaps I should add that statement

€eq,

30

has annexed to it a photocopy of some notes in your handwriting?--

Yes.

And it has a photocopy letter which you wrote as an
employee of Richard Zande & Associates?--les.

MR. DAVIES: '"That letter dated 19 December 1977
is Exhibit 3.

HIS HCNOUR: Have you seen this, Mr. McMillan?

e R R B nq—'

MR. McMILLAN: I have not seen the statement.

_ HIS HUNOUR: That statement and attached documents is
Exhibit 11.

(Admitted and marked "Exhibit 11".)

HIS HONOUR: This exhibited photocopy or noe appears
to have some opmission. 1 do not think the photocopy
is complete. 1 think that the left-hand margin on this
photocopy was —=wwe- '

MR. DAVIES: On which page?

HIS #HuNOUR: The first page. For instance, it appears |
to me that 1mmed1ately below the wavey llne across the page g

“Supreme Court
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12 (Admitted and marked "Exhibit 12".)

20

30

40

50

60

i to witness.)

MR, DAVIES: }

I call for the original of those notes. Yes, Your
Honour is quite right. “That appears to be the only copy
we have, '

HIS HONOUR: Probably it was an incorrect photocopy
made initially and the mistake has been repeated, yes, 1 have
read these.

MR. DAVIES: If I could hand up, first of all, the four
pages which we thought were the only pages prov1ded to us of | 10
Mr. Palfrey's evidence. That is, the original - I tender that -
they are the originals of the four photocopy pages which are
annexed to his statement.

HIS HONOUR: Those four pages, I will have them stapled
together and marked "bkxhibit 12.

20
MR, DAVIES: We have been provided for the first time

with a further page which appears tobe relevant and importaant.
I will ask iir. Yalfrey to translate it.

BY MR. DAVIES: Would you look at that document?--(Handed

Is that also a note in your handwriting?--Yes.

Could you translate that for us?--At the top of the 30

page "Mr. ‘Watson", a clause underneath with the words “not
' furniture® Should be 'fixture'". I can't translate that
as to what significance that «~=w—-- ' '

No, Jjust translate what is there, if you would not mind?--
And the word "lease" underlined followed by "option to purchase
to be at #1000 per acre,"

40

50

—— - (
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in Mr.vatson's pr:sence?--Yes. It would appear to me to be

it?

And in that, "I am to pay rates; he will pay electricity .
rentaly® 280." And further down there is "Advise lir. Bloxsom !
of R.r.0. description.".

MR. DaVIES: I tender that document separately.

HIS lIONOUR: That further single page is LExhibit 13.

(Admitted and marked "uwxhibit 13.")

BY lMR. DAVILS: Do you have any recollection of taking
that note?--No. I can't recall taking the note.

Can you answer this in accordance w1th what your practice

would be and with the person in which that is taken down,

"I am to pay rates..." and so on. Does that appear to you
to have been a statement or a note which you would have made !
part of instructions received from Mr.watson.

MiR.DaVIoS: I have no further questions.

CRUOLLG~SAnliIINATION 3

and 157
(Handed to Mr.Mclilian.)

MR. McHMILiAN: Could I please have a look at kxhibits 12

10

20

30

BY MR. McHMILLAN: If you could have a look at these, please

?--(Haiided to witness.)

Fik. McHIiLLAN: The statement must be kxhibit 11, I take |

HIs HONG.:R: That is the statement. |
MRe McMILLAN: Could I have a look at that also?
(Handed to Mr.McMillan.)

(Handed to witness.)

BY MR. McllIL_AN: In December 1977 you had been how long .
dith Mr.Zande as his employed solicitor?--. matter of weeks.

Frior to that you had been working as a solicitor elsewheref~

I was admitted in april '76 and I - sorry - I began work with:

10

Richard Zande in December '76. I had been with him about a year.

12 months?--12 months or so.

In that 12 months you were working with him did your work

involve conveyancing matters or litigation or was it a good
cross-section of all?- My work was perhaps exclusively in

the common law field. I did very little conveyancing. i

e i bupreme Court
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1 such transaction you had done?-~-It was the first farming '
lease item.

BY HIS HONOUR: The first farming lease you had done?--l
Yes.

BY MR. McMILLAN: . I merely ask this for background:
the c¢.ntract of sale that was drawn, do you recall - there
was a8 contract of sale in which a portion of the farm of
| Mr.Wwatson was sold to lr.Fhipps?--I didn't recall that
10+ until I saw the notes.

i

:]0
. |
Perhaps the witness could have a loo. at Lxhibit 1?--(Handed
i to witness.) |

Do you recognise that? Uoes it refresh your memory that
you were involved in the drawing of that contract of sale?--It =

. L recall that the contract - that it was associated with the
| preparation of the lease.

20 | Had you been involved in the drawing of  many contracts *’
of sale~=w-= i

HIs HONGUR: He has net said he was involved in drawing j
that contract of sale. %
! MR. McMILLAN: MNo. I realise that, With respect, Iwas !
i just puttirng this question to him.

|
. |
| WITiisSk: IMay I have the question again? ;
i BY MR. McMIL AN: had you been involved prior to December!
i 1977 in the drawiug of many contracts of sale?--No, not many.

i If you did uraw that one - and 1 accept that ymuon't knéw
' whether you were involved in drawing that - would that have been
the first one you have drawn?--No.

I

|
Could you turn over the contract to the final page?--
| (Witness does as requested.) :-w
40 ‘
You will see there at the top a set of subject clauses. |
the clause whicli is the final clause typewritten - (c) - do
. you recall having read that before today?--No. I can't re: all
i that clause.

IThe witness to the vendor's signature at the bottom of that,

is that your signature?--Yes, that's mine. |
' !

would you agree that clause (c) is in a lighter type than .,

>0 the typewritten portion above it?--Yes. I would agree with that.

. Would you have any knowledge from your memory as to how that
ST oceurred?--No.

1 You can't help at all?--No, I can't assist.

Can you recall in what circumstances Mr.Watson came to you
to give you instructions about acting for him in this matter?—-
It would have been an interview in my office. I cannot recall .
ol T T e S Stk Supreme Court
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any - whether there was a combination of iuterviews or whether
there was Just one meeting. What I can recall is lir.watson |
and Mr.chipps being in mybffice together and discussing the
lease of a farming pr.perty. <That s the extent of what I can
recall about the ——=—w=-

Would that have been definitely in Uecember '19777--1 i
can't recall just when that was, but my notes are not dated. |

Attached to one et of notes there is a copy of a letter
0f 19 December 1977-—=—== ) "

MR.DAVIES: 1t is attached to the statement. [y léarned
friend is mis-stating something. I am really just objecting :
to the way he is mis-stating. ‘

HIs HONGUR: Attached to the statement. That is what lir.
McMillan intends.

BY MR. McMIiuAN: My learned friend did put to you that |
that letter was attached to his statyment. Lhat let.er, 1 P
take it, was written byyou?--l1t wasn t signed by me, but it
has my reference on it; I would haffe dictated it.

Does thatin anyway assist you with fixing the time when
you got instructions - what time of the month it was?-~I1It
would assist me to the extent thut 1 feel the instructions
would have been received shortly before 19 December 1977.

You have ni doubt come across the expression "a right
of first refusal"?--Xes. 30

Had you come across that expression prior to December
1977 t--Yes.

You are aware - 1 am putting this to ,ou for obvious
reasons - you are aware of the difference between a right of
first refusal and an option?--Yes,

. Did Mr.watson ever mention to you the expression “right
of first refusal"?--1 can t recall. The extent of my recollection
regarding the transaction is related to the notes. <That phrase
doesn't appear in the notes. !

Was there anyone else at the conference? fou sald that
Mr,Phipps and ilr.wWwatson were present. Was there anyone else ;
also at that meeting?--1 seem to recall lir. rhipps' mother
may have been present - I seem to recall meeting her at ume
stage; whether she was present at the tine these notes were
taken 1'm not sure.

Tfhose notes, as you say, are not dated, are they?¢--No.

50 those notes could have been drawn by you prior to
19December or even after tit date?--Yes. Lhey could have 1
been drawn before or after that date. ﬂ

The word "option" is mentioned in those notes in a couplé
of places?--Xes. ;

|
L b
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] ‘here i3 no indication, I suggest - correct me if I am |

wrong - that it was Mr.watson who told you or used the
expression "option"?7--Lhere is no indication whom that came
from.

i b0 that expression could have been used by either of
the other people who were present at the.conference?--Yes,
I don't think-—-=-

At a conference?--I don't think I have said that they
10 were - Mr.Phipps and lMr.Watson were both present at the time
these particularnotes were taken.

HIS HONOUR: Yor the record, the witness is saying "these
particular notes"; he is referring to exhibit 12 and he has
pointed to them.

BY MR. McML.LAN: That is really the point, isn't it?-- |
Yes.
| |

20 | (a) yoqban :ot say if those notes were taken at a meetlng
solely with IMr.watsou or whether they were taken partly at
a meetlng with fir.\iatson and partly at a conference with Watsun

and Qr.thipps - or lir.Watson, Mr.lhipps and lMrs.ihipps?--— '
Yhat s correct.

30 30
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So there could have been a running account of notesg?--
Yes, that's possible.

|
l n

| Perhaps to sum up on that point, they could have been

taken on one day and then another page of notes could have been
|taken down at a later time?-- Yes, The last page is indifferent
coloured pencil or coloured biro (indicating Exhibit 13).

} You can't exclude the word "option" as used in those notes |
o was expressed by Mr. FPhipps or his mother to you at a meeting p 1

in your office?-- That's correct.

B

% The statement which is Exhibit 11, that was prepared by

Tou, was it?-- No.

It was prepared by whom?-- Mr, Myers of counsel.

! You read it through before you signed it?-— Yes.

| There were a numbgr of drafts of the lease prepared, {49
that is the lease thatawWas the intention of the parties to
enter into?-- I have no independent recollection of that.

! I take it you can't recall vhen the lease was engrossed?-—
That's correct.

? You checked the engrossed lcase against your notes?--
I can't recall if I did that or not.
|
|
i
|

30 You can't recall whether you did that?-— No. 30
; The letter of 19 December 1977 which is exhibited to your
statenent, can you recall whether that was forwarded out to

M, Vatson or Mrc. Watson - a copy of that?-- No, I can't recall
that ..

MR. HcNILLAN: Can I have another look at Exhibit 11,
the statement?

w0 |  (Exhibit 11 handed to Mr. McMillan.) 10

| BY MR. McMILLAN: In that statement on page 2 of it
appears the paragraph, "I have in recent times examined clause B(a)
of the lease, and I now acknowledge that the clause does not
create a legally enforcible option. It was intended to do so."
What do you mean by, "It was intended to do so.", in the sense,
was it your intention, was it the intention of Mr. Watson,
was it the intention of Mre. FPhi pg?~- I qualified that Qtatement
with Mr. Myers. It was to mean thatit was ny intention to do so,

sc and bearing in mind the notes that I have made jprior to
preparation of the lease.

H S,’\I

|
|
l

| ‘I want you to have a look at this document?— - (Handed to
w%tness.) :
i ~Do you recall that document?-- Yes, I remember that document.
.. Do you recall the background to that documenti-- Yes,
it's a statement prepared by Iir. Mitchell, solicitor, on behalf
-étof Mr. Watson. I_signed that document on Monday morning.
Gt P S;preme Court
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MR. McMILLAN: No, Your Honour.

RE-EXAM INATION

BY MR. DAVIES: Whenever it was that Mr. Phipps came
along to your office with Mr. Watson, it was only on one
occasion?-- To my recollection, yes.

And you did tell us before that if you look at Exhibit 12,
that is the four pages, and Exhibit 13 which is the one page,
they were in different inks, you said7—— Yes,

I would indicate to you Exhibits 12 and 13 were taken on
different occasions?-- Yes, that's right.

And both in Exhibit 12 and Exhibit 13 the word "option"
appears?-- Yes,

MR. DAVIES: I have nothing furthere.

10
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NEIL LESLIE ZABEL, sworn and examined:

BY MR. DAVIES: What is your full name, please?--Neil
Leglie Zabel.

And your residential address?--Mt. Parampa.

In early 1978 were you a director of the Queensland
| Farmers'. Co-operative #ssociation Limited?--I was.

| And did you attend g meeting of the board of directors
of that association on Friday, 27 January 1978?7--1I did.

! You had an opportunity to refresh your memory of tQat
meeting from the minutes, or you saw the minutes?--That's
right.

Yes, I can remember that meeting clearly.

Can you remember !Mr. Phipps and Mr. Watson attending
that meeting?--les.

And they attended the meeting - what - in the morning
or the afternoon, as best you can recall?--Initially in the
morning.

Who did most of the talking out of Fhipps and Watson?--
Mr. Watson did.

Can you recall what he said?—-Ifes - well, I can't recall
it word for word but I' can remember the gist ~—--

. The gist of what he said?--That's right; that he was
Eélling part of his property to Mr. Phipps inmbtially and that
Mr. Phipps had an option to purchase - a lease with an
option to purchase the remainder in five years time.

Was any price mentioned for the option by Mr. Watson?7--
at the tinme.

Do you remember who mentioned that?--I think Mr. Watson
did.

What did you think of #1,000 an acre at the time?--Vell,
knowing the area and the market at that time, it was pretty
high.

_ What would you say would have been the going rate?
You knew Mr. Watson's river flat land?--Yes, I know it well.

You knew that was the land which was the subject of the
| lease and the option?--That's right. Yes. My own valuation
' would have been $600/$#700 an acre at the time.

Would you have a look at the minutes please, of the
' directors' meeting of that date? I will hand you @p also,
| for convenience, because 1 propose to tender it, a photocopy
J of the minutes-of that meeting?--(Handed to_witness.) o
OB Gt B g Supreme Court
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Do you have an independent recollection of that meeting?--|

' Well, I can recall the figure of $1,000 an acre being mentioned:
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Would you have a look at the book - the minutes of the
meeting of that date, 27 January?--(Witness does as requested.)
88. ) )

You see on the first page of those minutes where it starts |
at approximately 10.20 a.m.?--That's right.

Loes that accord with your recollection of what
took place?--Yes.

If you go to the last page of the minutes - perhaps
if you could give me that photocopy back agaﬁg; % think I've
only given you three pages, is that right?--lthat's right.

(Witness does as requested,)

BY MR. DAVIES: I meant to give you a fourth page with
the signature. If you turn four pages over in that book
50 | Jou will see a signature?--"es.

Do you recognise that signatue?--I do.
Whose signature is that?--That is my father's.

He was the chairman of directors at the time?--That's
right, yes.

MR. DAVIES: I tender the minutes of the directors
of 27 January 1978. I have a photocopy rather than putting X
- in that whole book. I am quite happy to leave it there for 39
Your Honour and my learned friend to check that I am not
putting in anything other than the full minutes.

30

MR. McMILIAN: I would obJect to the tendering of these
| minutes.

HIS HONOUR: What is the basis?

40 MR, McMILLAN: They haven't been proven as to the signature:
of Mr. Zabel Senior. "

WITNESS: I will swear to his signature.

HIS HONOUR: Just a moment, you keep quiet. When !
you say "not proven" you mean the person who signed is
not called?

MR. McMILLAN: They are being put forward as a record
so | of minutes of proceedirgs of g certain meeting on that day. A

| The person vho took the minptes has not been called; it  hasn't™
i even been suggésted that hqge called. ‘

| (Argument ensued,)

; HIS HONOUR: Mr. licMillan, I propose to admit the minutes

| of 27 January 1978. They are tendered only insofar as they i
relate to the record of what the witness says Mr. Watson |

i sald at the time. i
60_ | j
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~anyway, so they are in there.

MR. McMILLAN: Yes.
HIS HONOUR: They will be Exhibit 15. ?
gAdmitfed and marked "Exhibit 15".)
HIS HONOUR: Might I see the exhibit?
(Handed to His Honour.)

MR. DAVIES: That part of it appears on the first page
of that photocopy.

HIS HONOUR: There is something further, Mr. Davies,
on the third page, isn't there?

MR. DAVIES: Yes. I don't mind their being limited
to what I have asked this witnessj that is, as to what

Mr. Watson said.. . . R T

HIS HCONOUR: All right. You have tendered the whole lot

MR, DAVIES: I have for completeness, but I don't mind
if Your Honour says the rest should not be admitted, or I
don't mind the whole lot going in.

HIS HONOUR: THe whole lot can go in so that it remains i
for both counsel. They may try to make something out of the
second geference to this transaction. Have you a copy of that
exhibit

MR. DAVIES: I don't know that I have g complete one.
HIS HOROUR: Would you mske it available to Mr, McMillan?

MR. DAVIES: Yes, certainly. I have no further questions.

CROSS-EXAMINATION:

BY MR. McMILLAN: You said in the first part of your
testimony when you were answering my learned friend that
you remembered the meeting of 27 January 1978 and you had
no need to refresh your memory from the minutes?-- No, I can
remember the meeting clearly.

<

What was there about the meeting over five years ago
that enables you to say that?--The fact that Mr. Watson and
Mr. FPhipps attended the meeting. That stands out clearly
in my mind, gnd possibly it was an unusual case at the time.
It wasn't astraightforward case and it Just stands out so
clearly.

That has not happened before or since?--No.
Normally it is a straight out sale - a straight out sale
from o:e vendor to the other and there is no need for the

RENE
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that Mr. Fhipps wasn't buying the whole of the property I
initially. That is why they had to attend the meeting
and explain their situation.

Do you ‘own any dairy country yourself?--Yes, I do. ¥

And haveyou bought and sold at gll in your lifetime
dairy country?~-I have only purchased my own property 17
years ago. That is my only transaction.

Have you ever been involved in assisting people to buy
or sell dairy country?--Not in a sense like a real estate
agent or anything like that. You know, sometimes geople
ask where there are dairy propertles for sale and Just

say such and such a property's for sale, or something like
that.

How long had you been on the board of this co-operatlve?-
Almost seven years. !

20
20

Are you still a member?--I'm still a member, yes. |

Leasing of dairy country - in your experience and -
knowledge do you know if you have heard of any others,
other than this one?--Not so in our supply area - that is,
our Booval supply group. It has happened in other areas but
we didn't particularly permit it in our area at the time.
We insisted on straight out sales.’

30 ! That is when it is concerning quota?--That's right, yes. 330

Before that meeting of 27 January were you aware of the |
| proposed sale gnd the purchase by Mr. Phlpps of some land i

at Fernvale?--'es, I had heard it. I'm not sure where I
heard it - 1 think perhaps at the cattle sale or something
like that - I heard the dealers in there, s0 to spesk.
40 40
50 50
\
|
- N e O
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You know the Yhipps family,doyou?--Yes, I do.

Would it be fair to say that you know them and are friends
with them?--I know them on a friendly basis, and not personally,
because I don't live near them, so - but 1 kow the family well.

Have any of the Phipps people ~ there is a son called Kent,
is there not?--That's right. |
He is a dairy farmer?--Yes. %
10
Has he got a quota with this particular property?--He has.
' I
Have any others in the Phipps family got quotas with yuour
company?--No, it is only Jjust the two bruthers that have quotas -
there's other relatives, cousins or uncles and things like that,
but not particularly Phipps.

Have they ever approached you, when they purchased property

before a Loard meeting Jjust for unofficial advice from you-—--—
[ 20
Mr. DAVIES: I object to this -~ did they ever approach
you - I just w.nt to know who my learned friend means by
"they"?

HIS HONOUR: I do mot think you can =—e—e-e

BY MR. MCMILLAN: Did any of the Phipps family and related
cousins -~ when tuose people are intending to purchase for
increased quotas, have they ever approached you prior to a
neeting-———=- 30

MR.DAVILS: . object.

HI5 HONUUR: What is the basis?

FRDaVIsS: It is not admissible.

HIS HONOUR: It seems to me irrelevant as to whether any
of the others apprvwached him. It cannot bpossibly be relevant:
to this question as to what was the ugreemcnt between the i 19
parties, and also to the question of the credibility €=—=—=- |

|
MR. McMILLAN: Very well. |
|

BY IiR. McHILLAN: Vid Mr.Phipps or anyone on his behalf,
that is, lr.Glen Phipps, theplaintiff in th s actions, '
anyone on his behalf speak to jyou before this meeting about the
proposed purchase ofthis country?--It was Just mentloned,
but #s to reasons for advice, or anything like that, I'd dust
known about it coming to the board, but not for advice, or |
anything like that. I

What did you know was going to come before the Board?
What were the facts as you knew thnem¢--~I'd heard thdt tir.
Phipps was buying Mr.Watson's property, but 1 didn't know to
what extent.

were you aware that there was alease of further area 7--.
As soon as they come to the Board I was made fu]lyzwarc of the whole
" Supreme Court

No.4 Plaintiff's evidence
N.L. Zabel
Cross-examination

Turn 14 c1/64 -58-




20

2C

40

2 -

60

'secretary, or Cooperative's secretary.

But before that meeting, were you aware that there was
a lease in the wind, also?--No, I just thought it was a
straight out purchase, you know, the whole property.

Did you ever hear anything about an option before the
meeting?~-No, I heard - not before the Board meeting.

These minutes, how are they taken down?--Secretary of
the company.

that is, taken down in shorthand, is it? At that time 10
in 1977 or 1978, I should say?--laken . down in long hand.

BY HIS HONOUR: By whom?-—ﬁy Mr.White, the Company's

BY MR. McMILLAN: They are then processed after he
takes them down in longhand?-~Yes, he prepares tuem. He
writes them out and they are given to his secretary to
type and then they are distributed to bousrd members for
perusal to prove whether they are a correct record of the 20
meeting.

S50, all the members of the board get copies before the
next meeting?--Yes.

If, for example, a member were to say that points taken
down were not correct, are they --~-?--they are corrected.

And discussed with Mr.white?--They are corrected at the
Board meeting with all members agreeing if there was a misprint
or some word not correctly - they correct it at the next meeting.

You say that Mr.Watson did most of the talking at the
meeting?~ ‘hat's right.

Did he initiate the discussion, can you recall?--Yes, I
would say he initiated the discussion.

Did the Board have any papers before them before dlscu381on
started?--Yes.

HIS HONOUR: What do you mean by before discussion?
Before the meeting commenced?

BY MR, McMILLAl: Mr.Watson and Mr.Phipps?--No, we didn't.
You saw them "cold", as it were?--That'g right, yes.

The note of minutes indicatds that - you have it there

in front of you, do you?--Yes. 50

Mr.Watson stated that the reason he sold 30 acres, his
dairy and house to hir. Phl]ps and leased the other ?O acres i
to Mr.Phlpps with an option to purchx ----?—-That s right. i

Can you recall positlvely that Mr Watson used the expre831on
"Lease a furthr v0 acres to iir.l’hipps with an option to purchase"
A==1 can remember that distinctly, and if I may say that - SOrry,
1 won’ t say that unlesSg——~=-
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Please go on?--The Board would not have issued the quota
to Mr.Phipps if there was no option or a straight out purchase,
and that is why we insisted on that being in the dcal. |

Do you know whether he actual.y used the word "option"
or was there an expression of "a right of first refusal' ?e- |
Yes, I can clearly recall"option" being used.

That was the term that was used?--Yes.

0 Did Mr.Phipps say anything to add to what Mr.Watson
sald about the transaction itself?--Yes. Phipps also spoke,
and I sort of ex,lained the situation to help clarify that
anything that may - he did address the Soard as well.

bo1d
i

Do you recall what he saidj--He went on to say he was
a young farmer and that he didn t have all the money to |
buy the whole property initially and he was going to work !
the property and by the time the five - at the end of the |
| tice, the five years, he would hope to have sufficient deposit
20 to by the property. Lo

BY HIS HONOUR: In five ycars time he hoped to have
sufficient to buy the whole lot? That is what Phipps s said?--
Something along those lines, yes.

BY MR. McMILLAN: Do you recall how long that discussion
took? It is unoted it would mwe been at 10.20, anyway, |
received by the Board. Do you kfow if it was a lengthy |
discussion or a short one while they were in the room?-- l
a0 1 It was somewhere around about half an hour. I can't be sure if,

. it wus 20 or 40 minutes, but it was approximately half an hour.

l ' i

! Y HIS HOROUR: Yhese minutes, I take it, are really E
Just a precis of the day's events. I am saying that notlng %
that th?meetlng went right through to 6.32 pem.?--that's right,
yese.

I see at the top of the thid page you resumed. You went:
for lunch at 12.50 and resumed at 1.257--That's right, yes.
40 40

BY MR. Mc#ILLAN: “*hen th.te is a further note in the |
minutes regarding an afternoon session, at page 554=—==-7-- |

o548,
BY HIS HONOUR: 5548, is it?--Yes.
HIS HONOUR: The "8" does not appear on the photocopy.
BY MR. McMILLAN: <"he first item in small type - this

30 discussion - the meeting went for lunch at 12.50 p.m., =0
resuming at 1.25 p.n.?--Yes. I can see that, yes.

LG Y TN
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Then you see the business "J.J. Watson sale to Yhipps"?--
That's right, yes.

It doesn't say there that Mr. Watson and Mr. Phipps

came back into the meeting. Do you recall whether they did
or not?-- No. I can recall Mr. Watson coming into the office,
but I don't think he came into the meeting. I know he called
into the office to see Mr. Watson, but I'm doubtful - I couldn'
swear to the fact that he came back to the meeting, but I
recall him coming to the office to see Mr. White, and that
was mentioned in the meeting.

You said that in the discussion that Mr. Watson had
with the board in the morning that the option to purchase - |
there was a price of $1,000 an acre?-- That was mentioned, yes.

|
i
i
i
!
|
J

Was it Mr. Watson who said that or Mr. Phipps?-- Well,
I can't say 100 per cent but I think i¥ was Mr. Watson,
I think. |

Could it perhaps have been mentioned and you heard it
generally before the meeting?-- No. I hadn't heard it
before the meeting.

MR. McMILLAN: I have no further questions.

~8Y HIS HUNOUR: I have just one or two questions to
ask you. In Yhe minutes it appears that you resolved that
you wanted to see accompanying documentation to establish, ;
among other things, proof of the lease arrangements?-- ;
That's right, yes. |
|
You can check it ----7-~ Whether it's a sale or whatever,
we always reqguest that of any vendors.

If does appear that later on you did see what was
described as copies of the contract of sale and
lease agreement?-- That's right, yes.

Do you recall whether that was a signed lease agreement
that you saw?-- I'm sorry, 1 can't recall if it was signed -
ty either Mr. Watson or Mr. Phipps?

Yegs?-~ I don't - I can't recall it, but I don't think
Mr. White would have preseuted it to the board if it wasn't
signed; he's very particular on that - that it must be properly
fixed up. - |
|

The other thing is this: that in the result you agreed

t

10

29

0

to trensfer part of the quota in proportion to the 30 acres |

you were satisfied as being bought. But in respect of the
balance of the land was anything later done regarding the
quota?-- The balance of the quota was transferred to lMr. Yrhipps
when we were absolutely certain that there was an option to
purchase the property.

Can you tell me this: does that quota apply to the
whole of the land that includes what we call the river flats?--

Supreme Court
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the whole of ths quota goes with the whole of the property.
If part of the property is sold it is divided by how many
acres and how much guota. ¢Cnly part of the guota goes
normnally. -

In your experience does the fact that a block of land
has attached to it a guota for milk supply have any bearing
on the vaiue of the property - the value of the land?--
It does if the property is capable of producing milk. Yes,
the - would have a value on the land. There is a quota with it.
1t increases the vaiue of the land?-- Marginally.
H1.s HCUROUR: Any questions arising out of that?
Mite DaVIws: No, Your Honour.
IS HOGOUR: It is a suitable time to adjourn.

The Court adjourned at 4.3%1 p.m. till 10 a.m. the
following ddyae
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IN THE SUTIREME COURT OF (UEENS

CIVIL JURISDICTICN

No. 4554 of 1981

BEFORE MR. JUSTICE BHEPHERDSON

BRISBANE, 27 JULY 1983

(Copyright in this transcript is vested in
the Crown. Copies thereof must not be made
or s0ld without the written authority of the
Chief Court Reporter Court Reporting Bureau.)

BETWEEN:
GLEN ROBERT PHIPFS Plaintiff
- and -
JAMES JOSEPH WATSON and
PAULINE ELAINE WATSON Defendants
SECOND DAY

The Court resumed at 10.01 a.m.

KAREN JOY FHIPPS, sworn snd examined:
BY MR. DAVIES: Is your full ngme Karen Joye Fhipps?--Yes.

You are the wife of the plaintiff, Glen Robert rhipps?--
Yes.

You were married on 18 December 19767—-That is corre9t.

Do you remember on an occasion before you purchased the
farm where you now reside visiting it with your husband?--Yes.

in the middle of December 1977. It could be a fair while before |

Christmas, and it was on a Wednesday or az Thursday afternoon. |

How do you know it wag on a Wednesday or g Thursday
| afternoon?-—At that time I was working for the T.A.B. at

Egst Street in Ipswich and we used to go out after work.

Y Do you remember being picked up and going out gfter work?--
es. 5

What time in the aftermoon was it that You went out
there?--1t would be approx1mate1y 4 or 5 o'clock.
S — . “Supreme Court
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When you arrived at the farm where was Mr. Watson?--
He was up the dairy milking cows.

Did you go up there?--Yes,
Did he come out of the dairy :-- and speak to you?--Yes,

he did. ‘
Did you see Mrs. Watson at any time that day?--No,
0 not at all. 10

Can you recall the conversation which took place i
between your husband and Mr. Watson?--Yes, I can.

What was said?--After a general discussion Glen had
asked Mr. Watson about who was going to pay the rates on ;
the leased property and Mr. Watson sgid that he thought ‘
it would be up to us. Glen said, "How about if we pay )

| you extra for the lease, would you then do the rates?"
20 | and Mr, Watson agreed to it.

| 20

Was any figure mentioned?--I think it was an extra
$20 a month.

That was from $200 to $2207--Yes.

Y .BY HIS HONOUR: Was that the figure that was mentioned?7--
es.

30 BY MR. DAVIES: After that discussion what else was 30
; said?--Glen asked him would he consider an option to ?
purchase within the lease period.

l And what did lir. Watson say?--He said - well, he said
! he would have to consider how well the flats were and -

; what the price rise would be within five years and he asked
| for $1000 an acre.

|

|

Was it all said as quickly as that?--No, there was
a0 other general discussion between ~—--- 40

Was this discussion about the flsts area as short as
that?--No. He went on to say how well they were, and that's
about it - just how well they were.

He said he would have to ask $1000 an acre?--Yes.

What did your husband say to that?--Glen agreed to it.

Was anything else said?--We then asked him if we could ! so
go up the back and look over the property that we now own. !

50

And he agreed to that?--Yes.

And you went and had a look?--Yes. i
| You hadn't been up there before?--No. !

Can you remember Mr. Watson coming to your home in

| :
€01 Ipswich?==Yeso .. . _ w0
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Can you remember any discussion on that day? Was that
before or after this occasion?--After

How long after?--I couldn't be exactly sure.
Days or weeks, or what?--Could be a couple of weeks.

Can you recall anything said on that day?--Nothing to
do with the option to purchase.

No. Was anything said about the house or the price or
the purchase’—-Glen went with Mr., Watson and showed him
through the house. The deal had to do with Glen and Mr.
and lMrs. Watson so I didn't go with them =zt all.

You didn't go around the house?--No.

MR. DAVIES: I have nothing further.

CROSS-EXAMINATION:

BY MR. McMILLAK: You told us about an occasion that
occurred in the middle of December 1977, and it was g
Wednesdgy or Thursday and Mr. Watson was milking at the
time?w—

Was this conversation that was held Just with Mr. Watson”-—
Just himself with Glen and myself.

Was it in the dairy?--No, it was outside by the side
gate.

Who started off the talk?-<« Well, we walked up and
we said , "Hello" first, and then we talked to Jim from
then on.

And the first subqect spoken gbout wgs the rates;
is that correct?--That's correct.

And §ou recall the figure of $220 being mentioned,
do you?--Ies,

You can remember that?-—-Yes.

You said Glen asked him whether he would give an
option to purchase the flats. Are you able to remember
the words that were actually used?--What Glen used?

Yes?--Glen said would he consider an option to purchase
within five years - or within the lease.

That is still more or less indirect. Can you recall
the actual words that were used?--No, I cannot.

You can't? You don't know whether the word "consider"
was used, do you?--No.

Supreme Court
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And the word "purchase" - it could have been "buy"?--No,
"purchase" was definitely used.

You can” recall that?--Yes.

And the word "flats" - was it the use of the word
"flats" that you can remember?--River flats, yes.

He didn't mention the leased property or the leased
land ?--Not that I can recall. Lo

And the word "option", was that used?--Yes, it was.
It was definitely the word "option"?--Definitely.

I suggest that it wasn't used, but words to the effect
that your husband was interested in buying - words to that
effect were used?--No.

s

Definitely not?--Definitely not. ' -
This is over five years ago?-xes,
And you can remember quite well?--Yes.

You and your husband have spoken about what happened
that day since then?--Since then we have been together —-----

?Bug have you and your husband gpoken sbout it since
then?--les,

Did you speak about that conversation in the first
12 months?-~-The first 12 months of being there, yes.

You did talk sbout it?--Yes,

Obviously you have spoken about it since the position
became strained in late 19817--les.
L ag

In fact, you have probably spoken about it in the

last week or so before coming to court?--We have aglways
spoken about it in the lsst five years. ;

And no doubt Glen has spoken abgut the word "option".
He has related to you his account?--tes. I have even read
the lease.

)

You have read the lease?--Yes, because I handle all ° ,

of Glen's paperwork. C2g

When did you first read the lease, can you recall?--
NO’ I don'to

Was it in the first 12 months?--No, because we didn't
have a copy of it then.

Do you recall your husband receiving a copy of the
lease in the first 12 months?--I can remember him goirg
into Dale & Fallu and reading through the lease with

- HMr. Bloxsom. Supreme Court
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Did you go with him?--No, I don't think so.

Do you recall Mr. Watson coming to your house at
Coalfalls and bringing the lease document with him?--He brought
something but 1 couldn't say exactly what it was.

He brought a written document?--Yes. i

: Do you recall gour husband sitting down and looking _
10 at it in the lounge?--No, he was in the dining room. 10

And he looked at it when Mr. Watson was there?--Yes.
And that was when you were living at Coalfalls?—Yes.
Before you moved out to the farm property?--Yes.

You can't recall what that document was?--No, I cannot,
because that had to do with Glen and !lr. and Mrs. Watson.

You have given the words that you think were actually
used by your husband and you said in answer to my learned
friend that Mr. Watson said he would have to ask $1000 per
acre?--Yes.

Can you remgmber whether those words were the words
actually used?--"es.

He wouldn't have said, "I would have to ask", I'd
suggest?--"¢ started off by saying about how good the
river flats were and he said he would have to ask for :
¥1000 per acre. !

30

You can remember those being the actual words used?--Yeé.

Did you go in at any stage with your husband to ?

Mr. Zande's office?=--No, I did not. !

o Not at any stage?--No. o
In the conversation at the side gate in mid-December

1977 do you recall whether the words "right of first refusal"

were used by anyone?--No, not at all.

Do you recall whether a figure of $750 was mentioned
at that meeting?--No, not at all.

Not at all?--No.
> I suggest that your husband said to Mr. Watson, i
"I'1ll offer #750,' or words to that effect?--No, he did not,
no.

! I éuggest that Mr. Watson said to both you and your
' husband, "My wife and I - if we desire to sell you shall
have the right of first refusal."?--That afternoon?

That afternoon at the side gate?--No, he didn't. |

[
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Who used the word "option" first in that conversation, |
can you recall?--Glen did.

Glen did?--Yes.
MR. McMILLAN: I have no further questions.

MR. DAVIES: No re-examination. I have only one
other witness: whom I have not opened. iHe is g valuer.
The only basis upon which I can put the relevance of his
evidence is regarding the stated value of the prorerty,
and although that may only be relevant to what the
parties thought we would submit that the evidence of a
valuer is of at least some marginal value on the question.

HIS HONOUR: I don't know what Mr. McMillan's attitude
to it is. What is your attitude, Mr. !McMillan?

MR. McMILLAN: I agree with my learned friend that
the valuation by an expert valuer is of marginal relevance.

HIS HONOUR: I would have thought it might have been of
more than marginal relevance and the reason I am saying
that is this: we have evidence of milk quotas. I know that
.MQMJZabel marginally increased it, but where you have got
*a situation like this where your cllent has to prov1de »
clear cornvincing proof of this prior agreement, if in
fact the land has a very high value it may be that where
areas of credibility exist that is an incentive for your
30 client to be dead keen to get the prorerty, so that it
may not be quite so marginal as you think.

| MR. DAVIES: No, perhaps not. Well, if Your Honour
: thinks so and my learned friend does not object to it,
I propose to call lr. Pearson, who is a valuer.

MR. DAVIES further opened the case for the plaintiff.

40
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ROT,AND HARVEY VALL PEARSON, sworn and examined:

BY MR, MYERS: What is your full name?--Roland Harvey
Vall Fearson. .

‘ And your residential address?--53 Alice Street,
Silkstone, Ipswich.

EXam.-1in-chiel

And your occupation?--1 am a registered valuer. 10
Could you give His Honour details of your qualifications
as a valuer and your experience in that field?--1 have been
valuing since 1960. I was registered by the Valuers' :
Registration Board in July 1967.
|
- 20
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40
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|
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I have been valuing as a registered valuer since 1967. ]
Prior to that I was only an approved valuer.

What experience have you had as a valuer g?-—Inwpggpect
sir? |

HIS HONOHR: What sort of land?
BY MR, MYEiS: Have you been involved with both rural

and residential?--I am reglstered as botha rural and urban
valuer.

What areas have youwlued in your capacity as a rural
valu:r?=-Practically all areas in the West Moreton District,
the Fassifern Valley, Lockyer, around Lowood, Fernvale,
up as far as Mt. Beppo and Toogoolwah.

Does the subject land come within that particular 5phere?--
It does. |

Did you have occasion to prepare a valuation of the subaect
land on 21 July 19837--1 did. |

Did you value that land as at 17 February 1978?7--1 did. !

Would you have a look at this document?--(landed to witness.)
That is the original of the valuation that I prepared. :
Are the facts set out in that true and correct, to the '
best of your own knowledge and belief?--They are.
30
and are the opinions expressed in that valuation your

own opinions?--*hat is correct.

Re MYERS: I tender that documt.

(Admitted and marked "Exhibit 16.')

. l
MR. DaVI.S: Whilst you are looking at that,Your Honour,

because you mentioned the milk quota, 1 should really tender
the milk agreement. I call for the original of the agreement ' .-
between the parties dated 3 rebruary 1978. The effect of that
agreement is - and it may have some effect on your Honour's
concern - the ‘wvaluation, is that when the milk quota is
eventually sold, the proceeds were to go to the defendant,
although we had the use of the milk quota during the term they
had the quota on the farm.

HI:HONOUR: It looks as if Mr. Pearson, I think, has not
got the description of the property right, paragraph 1A.

MR. DAVIES: Is it wong?

.50

HIS HONOUR: Yes. It has got an omission in it. |

FR.D.VIES: Has it? Once a ain, my learned friend hands me
two in identical terms on different catese. _

HIS HONUUR: Take your pick, lMir.uavies. 5
!

n~-m—__MR. DAVILS:- .1 am.taking the.second one. . ___ .. _. e
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HIS HONOUR: What date is it; 3 February?
MR. DAVIES: I cannot understand it.

HIS HONUUR: You might like to have a discussio: while
I read thise.

MR, bvAVIES: I tender that now. It is dated 3 February 1978.

HIS HONOUR: Milk apreemcnt dated 3 February 1978 made
between the plaintiff and the male defendant is kxhibit 17.

(Aduitted and marked ' Exhibit 17.") |

BY MR. MY:RS: Could 1 ask you to look at Exhibit number
17, the agreement that has been made between the parties in
relation to the milk quota attached to this land?--(Witness
does as requested,)

Do you understand the effect of that agreement to be that
Mr. Phipps would have the use of the quota, but that in the
event of the property being sold - I am sorry - in the event
of the milk quota being sold, Mr. and Mrs. Watson woudd have the
proceeds of sale?--~I do., That is my understanding of it, yes. .

Does that agreem:nt affect the valutation of the property
in any way?--Well, in the sense that the land - I think this
is what you are asking me - I hope I am right - but the land in
guestién, the cultivation land, the loss of that - or perhaps
I should put it this way - were it not for that cultivation
land, the property that iir. Phipps already owns would be
econorzically unviable. You see, he has got no agricultural
land on the hillsides at ali and this land down on the
river where he can grow his cultivation, that land is essentlal
to a milk quota, if you understand what I mean?

BY HIS HONOUR: I don't, because you say there is no |
agricultural land on the hillsides{--No.

Why is the lower land essential for a milk quota?--With the
1ande—————

|
What would he use the land for?--On the flats? !
Yes?--Yor cultivation, for growing crops.

What would he do with the crops?--He would feed them to :
the cattle. It is all green feed. i

That is what you did not make clear?--My apolegies.

BY MR. MYERS: Could we put it on this basis, on the basis

' that the milk quota in effect remains the property of Mr.Witson.
. In the event of it being sold, what effect would that have upon
- the price, if any, that vou have reached here, of 782 per acre?

kould it incrcase, degrease the price, or would it have a

. effect at all?--I don t think it would have any effect, really,:
5 becau e I put on ?hat property at the relevant time in 1978 what

Supreme Court
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] it would have sold for oh the open market. I didn t take a miik:
quota into consideration. I wasn t aware there was a milk quota
attached to it.

! And the -comparable sales to which youhave referred in the
course of your valuation; are you aware of whether or not there
weremlk quotas attaching to any of those. properties?--No,
there were no milk quotas whatsoever attached to any of them.
To the best of my unowledge, the one sale of Peters to Bean,
. and the other two - ther wcre relatively small blocks adjoining
10 | this subject land. Jzhey were only 5 acre blocks. +hat was land®
i  that had been bought in Globo and developed for resale into
i 5 acre blocks. ]

You have taken into consiceration the sales of smaller :
blocks of land. Could you tell His Hjnour just in what way the
sales of smaller blocks of land are relatlve to sales of a
larger parcel, as suggested, the one in question here?--Yes,
A smaller block of ground, once it is developed, will attract
- a higher price per acre or per hectare than, say a block
20+ of ground of 70, 80 or 100 acres. It is a matter of the

! purchaser's ability to pay. If, say, 5 acre blocks areselling
for $1,000 an acre, it does not necessarily mean that a 10J .
acre block will sell for $100,000, because the larger the block,
the lower .the price that is normally realised. i

tJ
&

Of the sales tht you analysed, are you able to say that
any one or two of them is more comparable, when valuing the
present land, than any other that you looked at?--Well, they'd.
. be more comoaréﬂe in the respect that they are very, very
:0 | close to the subject land as far as locality is concerned, but
there were no sales along there in that immediate area for some
years prior to 197/8.

‘ Br HIS HONUUR: Yhat is, sales of unimproved land?--Sales !
| of unimproved land, and the Valuer General informs me, or from
ny searches that I have made down there, there have been none

since 1978 of comparable land along the river. !

BY MR. MYER: How did theland involve with the Petsrs/Bean .-
sale compare to the subject land?--vwuite favourably. It was
- a 90 acre block with an old home on it. It had been neglected,
i it wanted a few minor repairs and paint. There was no stogk
on the land, but a large area of it was arable - all high, swect
| country.

40 |

| BY HIS HONOUR: But not on the river?- Not on the river. <here
is a well there which has been tested as 10,000 ¢allons per hour.
You could irrigate from that, but it is not on the river..
l'so
> You have referred to three large stora%e dams and a pump !
over a well?--Yes, a pump over a well. <4he large storage dam
is there merely for stock wuter. They are not big enough for
irrigation. i
BY MR.IM/:RS: Was the homegko which you have referred taken
into consideration as part of the purchase price?--No, I didn't.

% You ignored that?--1 ignored that. !
P
L“““ql7/ 3/ Tee 02 o T 7" Supreme Court
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1 HIS HONOUR: He said he dicscounted it all. It came to
$500 an acre.

| IR MYERS:  Thank you.

CROSS~EXAMINATION ¢

BY I'R. McMIL.AN: What would you say the uarket in this

' | type of land, river flat land generally in the Fernvale area 10
was like at the end of 19777--It would have been in fair demand,
yes. There's always fair demand for good agricultural land,

Were you aware that thcre were instances of dairy farmcrs
£lling land in 1977?--*here would have been dairy farmers
selling out in 1977, yes.

Away from dairy flats?--Pardon?
20 Away from dairy flats?--You mean Hill~w—~-- ' 20
Yes?--Hill country?

i Yes?=<Yes.

]

In fact, the industry was going through some travail

was it notf—~I believe they were trying to stabilise the 1ndustry,
yeSe ;
30 Are you aware in your practice as to whether the market | 30
picked up again after the end of1977?—~Yes, the market did
pick up after 1977, slowly, then it slumped agai:i. I think !
it is gradually on the rise again now. I

|

So,from 1977 it rose slowly. There was no leap at any :
stage?-~1 wouldn t say therqzas any grecat leap, bu?it prog:-essively
rose from 1977 onwards, yes. .

Would you agree, however, that between early 1981 and
. early 1982 there were good increases generally in cairy .40
. country in that general Fernvale area and around it?--iow do
1 you mean? Increases in values of land? |

30

] Values of land?--Yes.

And the figure that you arrived at here, $782 per acre,
if you had to look at it in 1981,/1982, would you be valuing
that at a higher figurc?--I would

50 Would that figure be perhapw double thate——-- 50

MR, MY:ES: I object.

Supreme Court
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HIS HCONOUR: On what basis? !

MR. MYelko: With hindsight the value in 1981 amd 1982 -
is completely irrelcvant to Your Honour's eventual determination
as to what these parties might have agreed to in 1977.

|

HIS HONOUR: I have to assess the credibility of the !
witness. I cannot see that it is irrelevant. Your client's
case 1s that there was an agreemcnt whereby he got an optio.
to purchase. <Lhe defendunt's case is, as 1 understand it,
that he was to give then flrst refusal. There is an obvious '°
difterente between the two. rhe document as drawn, as I ruad
it, supports the defendant's ,case, and if in fact there has
been a substantial 1ncreas$§§our client can sustain his claim
or wishes to sustain his claim that there was an option to
purchase, that increase will ve relevant on the issue of
credibility. 1 will allow the question. This man is an
expert.

|
| |
BY [iR. McMIiLaN: Ferhaps I will repeat it again?--If you
would, please. 120
In early 1981 going through to 1982 - perhaps I will !
fix on a date; that is probubly fairer to you - February
1982 -~ would you be able to put a figure on your estimate
of the pricepcr acre that you would value chat river flat
land at?--well, I wouldn't. 1 am not given to guess ing.
I like to do my investigations and go and seek comparison
sales., My instructions were to value this as at 1978 values,
but from other sales that I have looked at I would estimate -
I could be %100, #2020, #3500 per acre out - but I would . 10
estimate in dbout 1989 that land would have had a value - |
that is, the river land - would have had a value of approximately
#1500 per acre.

BY HIS HONCUR: You make it clear that is Just an
estimate?--That is only an estimate.,

And not made with the advantage of having looked at
comparable sites?--I haven't had that advantage. 0

BY MR. McMILLsN: Would it be fair to say that at
February 1985 that river flat land woulid be worth more per !
acre than in l'ebrusry 19887-—It could be worth marginally
more, but, as I said, I hadn't searched any areas there.
But possibly it could be worth marginally more, yes.

It is indicating what you said earlier?--There is a
gradual trend upwards, yes.

In December 1977 would you be able to estimate what the *°
value was in five years time?--In December 19777 |

Yes?--No way. You wouldn't know how the trend was gcing

to go. |
If we could turn to the milk quota aspect, you have valued

other land, not Jjust this particular block that that milk

quota was attached to?--I wasn't aware therc was a milk guota

e e )
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| Have youwlued properties with milk quotas attached to| )
them?--No.

You haven't?--No. Norumally the nilk quota is sold wlti
the property -and the valuer doesn't come into it. Lhe
farmer puts his price on, and we rurely sec - or 1 - valuers
rarcly have to value farms with a milk quota atuched unless
it is compulsory acquisition. Up to date I haven't had one'
of conmpulsory acquisition where there has veen a milk quota:
attached.

g The situation though really is this: a dairy farm

i could either be & dairy farm being operated with cows being:
| milked daily and milk being supplied to the factory--—--—- ?-=
Correct.

| Or it could Le land still with cows on it but not :

i being milked - there are cows on the property but they are !

. not oeing milked and there is no milk being supplied off the

| property?--Lrue. :

| P20

| It you were valuing those two properties side-by-side,

! everything else being equal, would you give the one that

| is actually sup.lying milk to a factory a higher value per

acre than the other one?--No. 1 don't think I would because

1 if the farmer turns in his milk quota the factory buys him

| out. They pay him for the quota. If a farmer gives up
dairying, his guota goes back to the factory and they

buy him out.

37 Is it the major objective of working in different 30
' dairy farm country to get a return off the land?--1 beg your
pardon?

Is it the object of operating a dairy farm to get a
return off itY--Yes.

If it is a dairy f-rm and it has all . the facilities |
for milking, you wculd expect that the farmer - operator - |
is going to turn it to mllklng cows and supplying milk?7--
40 If he can get a quota. But it's a closed shop. 40

Doesn't that make that land, if you were vVying
to buy it - if it had a quota attached to it, wouldn't it;
make it more valu:ble if you were in the business 0f ———-e—- ==
1f I already had a guota or I could get it transferred to me,
but 1 couldn t Just go and buy rural land and say, "I want a
milk quota.” They'd laugh at me. ‘

I am assuming you have a farmer who has a milk quota
50 and is supplying milk to a local factory?--les. 50

You would be very interested in buying it?--Yes.

But what if the farmer had cows on the property but
he was not and did not have a milk guota? You would look
at this price in a difierent way, 1 would sug est?--1f depends
on wh:it he wanted the property for.

i
i

| 1f you were going to mili off that propertyr--If I was

0 ] 0
‘1;:%mg§01q§ ?o milk off it, yes,- I would be- 1nteres%edieme Count d
| 2 SJM _re_ No.4 Plaintiff's evidence
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Because you would realise you would h.uve problems, wouldn't
you, after you took over the property approaching the local
milk factory to try to get @ allocation or buy somebody ele's
quota’--io get an allocat.on to day you have to buy somebody
else's quota.’ ;

50 ;really dollar for dollar————- ?=~0r .buy their farm with
a quota.

S0 a farm with a quota is more valuuble, I am suggesting,
than a farm without a quota?--(uite so. uite so. Because
a farm without a quota can only be used for, say, agriculture -
like the growing of crops and grain - but there again, what
you can grow on land depends on what the land is suitaole
for, ;

You i never been in the position, though, of having i
to value d?p operty with a quota?--1 have never had the
occasion to value a farm property with a quota, no.

In theory if you had to do the job you would have to ' 90
put some figure on what that gquota is worth?--You would get
that figure from the factory - what they put on the quota - :
because if it is retfurned to the factory they pay the farmer
out.

lsn't it worth something more than that because it is
not Jjust the figure that the factory and the firmer are
dealing with: it is because it adds a glow to that land - .
itg! § m=—m——— ?--that would be up to the parties conce:ned. I
can't say how a prospective purchaser would feel - whether n
he would feel that it would be worth anymore to him.If he's .
already got a quota and he's oversupplying , that will have |
a big bearing on the quota that he will receivehext year.
In other words, if he is over supplying this yeur and they
are looking for extra milk, his quota will be extended next !
year, whoreas if he is undersupplying his quota could be

dmpped.

MK. McM1LLAN: I have no further questions.
I 40

|
|
|
|
|

RE<EAANINATION:

BY MR. MYERO: If a property does have a quota, is that
so0ld separately or is it reflected in the price of the i
property itselt?--it would reflect, 1 think, in the price
of the property itself, If I have a farm and 1 am selling
it - well, I know what I am c¢arning off it and I know what
1 want for it - 80 1 sell the quota with the farm. iso

As far as the Valuer-ueneral's Depurtment is concerned,
does the gunta appear as a separate item of the consid-= ratlon?-—
NO. ;

|

BY HI3 HUNGLR: “here is special legislation, is there.
not?~-les. &or priwary produc:iSe

upeclal leglsldtlon - for instance, for cane farmers?-+
: I (¢3a]
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what the Valuer-General does under his act is of no
concern to you in giving your opinion?--No., None at all.

MR. MY£Ro: Thank you.

MR. DaVIZo: “Lhat is our case except for two minor
matters of amendments. Une was discussed yesterday and
was really not finally corpleted. J{hat is paragraph 2 of
the statement of claim. where it reads "First of February"
we ask leave to amend that to "7 April 1978".

HIS HONCUR: You don't have any objection to that, I
take it?

MR. McMILLAN: No objection.

HIS HONCUR: I give you leave to do that.

MR. DaVIiS: The other is the area you picked up this 22
morning in the deuscription of the land in par graph 1(a). |
Insteaw. ¢f "Re bub-Division 1 of ..." I ask leave to 1nsert
"Re sub-Vivision 64 of oub-Vivision 1 of..."

HIs HONOUR: I will give you leave - you don't object
to that?

MR. McMILioaN: No, Your Honour.
Ilte DeVIZs: That is our case,

MRe McMILLAN: I did hand to my learned friends this
morning a photocopy of a umep which is a photocopy of the i
Government series of the area. It has coloured in portions:
of land which has already been referred to by the ?ldlntlff s
witnesces and will be refe:red to by the defendant's witnesses.
1t is not proposed to put it in as evidence but merely as a-
guide to yourself. 1 don't iknow whether my learned '
friend lus any objection to that.

| 40

MR, DaVIZs: No. I cannot see it as being relevant to.
any issue in the action. I don't mind Your Honour locking at
it.

HIs HONUUR: I will use it for my assistance in
understanding the evidence,

MR. MclMILLAN opened the case for the defendants,
50

I
]
t
i
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During the opening -
MR. DAVIES: I will be obJecting to that evidence.

HIS HOKOUR: We might as well deal with that now.
First of all, Mr. McMillan is entitled to know the basis
of it.

MR. DAVIES: Yes. In our submission a party cannot
give evidence of what his intention is by giving evidence
of what he told other people his intention was.

- HIS HONOUR: Self-gerving statements?

MR. DAVIES: Self-serving statements, and if my
learned friend says it is not from a statement but from
what the person believed, rather than from a statement,
then it is even further from something that is properly

admissible evidence. In other words, if the son is simply

saying what he believes the father believes without even
having been told by his father ther it is evidence of an
opinion and is not admissible.
HIS HONOUR: What do you say sbout it, Mr. McMillan?
MR. McMILLANN: His evidence —=—=-

HIS HONCUR: Perhaps you had better open it fully.
So far, from what I have heard, I would be ruling against
you.

MR. McMILLAN continued opening the case for the
defendants.

During the opening -

HIS HCNOUR:  Presumably Mr. Watson will be saying
that himself?

MR, mCMILIAN: Yes.

HIS HONOUR: And all you want is for the son to
reinforce the veracity of that?

MR. McMILLAN: Yes.

HIS HONOUR: Isn't that objectionable? We have come:
a long way since the 16th Century —-=-——- 5

MR. McMILLAN: I take Your Honour's point but in a

~rectification suit it has certainly been held that any

fact is relevant to the issue where it proves that the
parties' testimony in court is correct, because it is
a matter of intention at the time that he is alleged

to have made statement which has been sworn to by Mr. Yhiprse.

That is the only basis I can put it on.

HIS HONOUR: Unless you can show me some case I am
against you. I cannot see how this evidence can possibly

be admissible. It is self-serving and it is hecarsay evidence

end, if I may s,y, secondary evidence.
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MR. McMILLAN: I teke all of that ~—-w—-

HIS HONOUR: They are not statements against interest,
really.

MR. McMILLAN: No, they are not. They are certainly
for interest.

HIS HONRO R: So unless yog §'n do better than that o
I won't allow the son to give/ 9 ence, -
MR. McMILLAN: I won't call the son in those circumstancess

MR., McMILLAN continued opening the case for the defendants.

JAMES JOSELH WATSON, sworn and examined:

BY MR. McMILLAN: Your full name is James Joseph Watson,
you reside at 11 Globe Street, Gailes, you are a property
owner by occupation, and you are one of the defendants
in this action?~--That's correct.

Could you tell the court your ambition in short terms
relating to farming on the properfy ==—=—-—-

MR. DAVIES: I obJect to th:t evidence in such general
ternms., What his ambitions might now be in respect to
ferming is really irrelevant.

HIS HONOUR: It isn't really what was opened, Mr.
McMillan. I understood you to say that from the very early
stage he has always been keen to go on the land and when

he bought the property in 1974 he realised his life-long
ambitions. ‘

BY MR. McMILLAN: From an early stage was it your
intention to go on the land?--Yes, from a very small
boy.

And was that intention realised somq%ime in 1970?--Yes,
after 20 years of very hard work. '

And when was that?--I'm sorry?

When were you able to realise that ambition?--When
I actually accumulated enough property to be able to sell 9
it and buy the farm. '

BY HIS HONOUR: I think Mr. McMillan wants to know
the date and year?--Yes. That was 1974,

BY MR. licM ILLAN: You purchased the property fronm
whom?—A lir, Fryberg.

And, very briefly, the details of that purchase were
that there was still something owing to Yryberg; is that
right?—Yes, there was a second mortgage. Supreme Court
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If we could come to 1977, what was life like for you
and your wife on the property}--As the court has probably
realised, the downturn in the dairying industry was tremendous
and, of course, our debt was very huge and I suffered ill
health as well and finrnancial difficulties. It was a new
business to me as well and it was getting to an end -~ the \
pressure of keeping the debt paid and running a very large !
farm on my own. i
|

I would like you to hgve a look at this sketch plan?--
(Handed to witness.)

Who prepared that plan?--My wife,

What does it represent?--It represents almost the
complete outline of the farm. There is one pgddock
missing there, but that is the farm in question and the
new portion that I have almost finished a © home on,

And that accords with your understanding of the layoum
of the pro: erty?--Yes, it is not to scale but,yes, that is
virtually it.

| MR. McMILLAN: I tender that plan, Your lHonour.

. BY MR. MclMILZAN: Would you have a look at Exhibit 182--
(Handed to witness.) i

! How did you work your farm whilst you were operating

. the farm at Yernvale; if you could indicate to the court
what the various blocks were used for?--Well, yes. Lots 2,3,
4,5,6,7 and so on were literally the backbone of the country.
That is the fertile farm flats that are strip grazed and
cultivated. Without that a dairy farm is completely useless. .
There was a walkway paddock, number 1, just a holding padaock
i then up here, back towards the two together, there was the

' 0ld dairy and the house and sheds and yards, and what have
you - g very infertile area. We have never liked it,
actually - a very old home. Next door is a closer block :
i to the farm; 1t isn ‘t illustrated properly, and a better |
|  position gltogether,

BY HIS HONCUR: That is the battle-axe block where
you have a new house?--Yes.

That is the property you have bought since?--fes.

| J.J. Watson
’ Exam.-in~chief
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One thing you mght clarify for me is, you said paddocks
numbers 2, 3, 4, 5, 6, 7, and so on - how many of those
paddocks that you have numbered there up to 10 were on your
property?—-At that time?

Yes, December 19777?--Yes, they wcre all on the
prperty.

That is, two up to 10 inclusive were all on the
property‘=~-Yes, and the vne with 12 acres written on it and,

plus, over on the right-hand corner there was another 40 acre |

block there. It was a dry paddocx or a back paddock, It is
not shown.

Itis not shown?--No.

BY MR. McMIL:AN: It was one that was so0ld to who?=-
Mr. Doug. Phipps.

*he working oﬂ%his property would be carried out in what
vay?=-The 30 zcre paddock that iir.rhipps has that 1 sold to
him was Jjust a night paddock for holding the cattle for
morning milking. It was Just a means of milking. They'd
only be there overnight, and they were then taken down to
the river flats, the irrigated river flats and strip-grazed

through the day. ZThat was the wiole use of that particular !
property. i
\
“hen they would come back at night?--Yes, every evening,
yes. Every rain they'd bte held. 1

BY HIS HONUUR: Do you have improved pastures?--Yes, they
are more temperate pasturesm, we call them. They are lucerne
and oats. It is like force-feeding dairy cattle. You need
a lot of green feed.

{
|
When you : trip-feed, did you have an electric fence?—- :
Yes, an electric fence. i
BY MR. M,li1LLAN: fThat river flat country, would you have'

(&

C A
20

conpared that tgother country in the area, Fernvale areaf-—Ygs,::

1 could, but we are very proud that the fact - accordlng he
D.P.I. they were the best flais in the valley. lhat was abroad
statement,of couse, but tey are excellent flats, and some parto
there the soil is 20 feet deep in the gulleys. <Yhey are top
flats. I am sure the valuation is way down. :

The property at the top of the page, with the dalry, house,

the residence is there also?=--Yes.

In 1977, what was the state of the running of the farm?--|
I am sorry, I don't understand that question. ’

. i
.What?Were you encountering any problems‘~ In 19777 |

Yes?--Absolutely, yes.

What were theyf~-Drought. Ve 'q had a very heavy drought.
We were irrigating continually whicn meant that the :

50

1rr1gatlon had to go at nlght. As a reuult oi handllng that farm
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that size and irrigating continually and.: mllllng up to 100
cows was a very big job for one man. I couldn't afford labour;
the milk prices were absolutely rock bottom. <There was nothlng
else the farm was good for at that stage, because I couldn't

lose the quotd - financial difficu:ties, and the fact that I was
losing the thing that I'd worked for all my life was a threat.
This was worrying me sick, and so I had an economist come :
out and he was really wonderful in advising me, and this was |
when I started to sell an odd paddock that was useless. I

mean, that back paddock that Iir. Doug Phipps bought, it's

a good paddock, but during a period of time it will only ;e
carry a dozen head of cattle but it may carry 50 for a month

or two, so I culled away the unnecessary, keeping the valuable,
and, that is, the river flats.

}

Towards the end of 1977 you have spoken about financial

ma ( ters. What was the state of the finances then?--~I was - I
can't quite remember the exact amount, or the tlhe, but I remeber
the New South .ales Bank were wonderfule. They rissisted me.
1 was only paying the interest at that time. A4lso, iw. Fryberg,
with all respects to the old gentleman, would not carry me one : v
bit. He was foreclosing and giving me a very difficult and |
hard time. |

|

HIS [.ONOUR: Mr. MelMillan, to complete the picture, we have not
heard who Mr.fryberg is other than a statement made from the
Bar Table, but that is not evidence. I

BY MR.McMILLAN: From whom did' you buy this property?——rrom

Mr .Fryberg. He is a dairy farmer there. !

In 1974, was it?--Yes,

KIS HONCUR: lir, MclMillian, I think we are going on to a
new matter. We will adjourn now for a short break.

The Court adjsurned at 11.29 a.me

50
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! Phe Court resumed at )l.5)l a.m. !
l

Mre McMILLAN: By an oversight I did not raise in my
opening matters which are material to one of the paragraphs
of the defence, and that is the gquestion of delay. If I
could perhaps continue opening on that point?

| HIS HONCUR: Mr. Davies, have you any objection to
this? ;

10

MR. DaVILs: No, Your Honour.

i
MR. McMILLAN further opened the case for the defendants.

JuMiss JOSEPH WATUON, further examined:

: HIL HONOUR: I think you had got to the stage where you
20 ! told us he bought the rarm from Freiberg in 1974. “There was ,,
a second mortgage and-—-—w-- |
BY MR. MceMILL&aN: we are talking about the farm. You
conducted a dairy buginess from that farm and you supplied
dairy products to what organisation?--Yes. To the Jacaranda
Dairy ractory or - what is the title? I just can't think
at the moment what it is.

Mr. Zabel, who gave evidence yesterday -~ do you know
30 him?--Not personally, no. No. ! 30

Do you know his connection with that factory?--I belieée
he is a HBoard umember,

i Up until vecember 1977 you continued to supply——---- 7=
i Milk to the Jacaranda - yes, yes.

: t

' HIo HONLUx: Just to get one thing clear, lir. licllillan:
you put the phrase "dairy products" to the witness. He used
0 the term "milk". 40

BY HIo HONULR: Is it milk or something ether than |
nilk?--dust milk.

BY MR. McMILoaN: Mr. Freiberg was pressing you for
payment?--Very heavily.

Wt decision did you come to?--It was either being
foreclosed on . or selling a portion of the country that |
50 wasn't so valuuble and cutting the farm down. 50

What did you do about it?--This is when we sold the g
| first property to Mr. Dou$ Phipps -~ the 40 acre paddock. :
| I just don't know how you've numbered it here, but that was:
- the first one to go. I certainly didn't want to sell it '
| or - actually, I had to sell it - certainly used to enjoy,
= but it wasn't a terribly good p:=ddock - it was called our
back paddock or our dry cow paddock.

60
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What else did you do?--Lhat saved the day for a short ' ,
time, but later on it - the drought continued and more debt -
and what have you, and, of course, a lot of replacement g
machinery was necessary on the farm - and all sorts of ~
cosvs. Iy wife had to get a job as an assistant nurse
at the wolston Yark - 1 should say the Challinor - to try and
keep us alive, so all hcr money went into the farm as well.
ohe worked massive hours trying to keep it going, and in the
end we both alwmo.t crucked up - well, I did, and I had a time
in nhospital - so that's when we decided that we must sell
more. i 10

i
f

What did you do about that?--1 let it be known around
the district and also a couple of agents thit I was interested
in selling - well, at that stage I had thought of selling
the whole farm. Now I admit to that.

When was that?--That was earlier in 1977 - 1'm not sure !
of the date, but it was before I got ill and went to hospital,
But it was on my mind to sell the whole farm. <1his didn' t
eventuate; 1 never pushed the matter. 1 don't think I
even - can't reuember even giving it to an agent.

120

|
|
You came out of hospital about when?--around the end
of '77 - some time in lecember. Yortun.tely my son was on '
holidays and he was able to keep the dairy going. {iy brothers
stepped in to help. 4nd that's when I reclised that-the .
struggle my wife was putting up and everything - it was Jjust
too great. :

In December 1977 were you approached by the plaintiff?-- 30
Yes. 4and his brother.

You have heard that it took place - it has been
suggested - in tue middle of December 19777--1It cculd be
true, yes. 1 can't reun.mber the exact date.

You say lir. Phipps and his brother who was ———e-- T—-
Our good neighbour, lNr. Ken rhipps.

Can you tell us about the iacident?--~I was dtting in L 10
front of the garages; there's a bit of a lawn there. I :
think 4 was just relax1ng - 1'd finished sme work - and I
was playing with the dogs, and 1 was quite surprised they
approached me and I just don't remember the exact conversation
to start with, but I soon gathered that they had come to try :
and purchase the farm.

Can you remember any direct speech - exact words that
were used?--Yes. I can remember quite a bit of it, actually,’
because it vwas very interesting at the time, naturally, for = 29
ny future. <+‘hey wanted to know would it be possible to ‘
purchase the %0 acres with the farm on, and on condition that
they could lease the balance of the flats. an. they wanted
to know diud I have aprice. I did. It was - I gquoted them
39 and a half thousand. <Yhat was on the first meeting.

1 asked you about direct speech. Could you tell the
Court who said what, if you can remenber?--l1 can remeuber

them ———-= {
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Which of the Phipps asked you what in particular?—- |
There was a few things discussed at first about the - mainly
the purchase of the 30 ocres as the - what machinery would |
go with it, whether it would be bare or whether the machinery
would be granted in the lese. They asked for a five yesurs.

I said no, I'd prefer it over three years - words similar,

! When you say "they" are you able to pin it down to
which of the brothers raised various mutters?--No. Not
really, no. Both brothers were talking. I think Ken knew
more about farming land and more about the farm. 10

uo they asked for five years?--les,

Someone asked for five?--Yes. I couldn't give them an |
answer on that day without talking to my wife. She's a full
partner.

Lo was that the extent of the converbatlon - what you
20 have told the Court?--More or less, 1 don't think thure i
was much more discussed that first time - Jjust that we
were all interested.

i

Anything more said about the terms of the lease?--No.
Not really, no. Just that it would be a lease - ¢ither three
or five years. i
! Then wasg anything said about mllxlng?--not at that
; stage. 1Thut's why he - that's-one point that Glen rhipps

brought up was that he wunted to grow lucem, and this ,
concerned me because I didn't know whe*her he'd ever grown 0
it before. =apparenzly he has? but I didn't know at Chat
stage, and of course I couldn't see¢ - I knew he wasn't the
; richest man on earth; I thought would he keep the payments
! up? These were the things that went through my mind.

50 |
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That meeting then concluded, did it?--xes, it wasn't P!
that long. |

What arrangements were made to continue the negotiations?--
Well, the arrangements were that I would see my wife, of
course. It all stemmed on her approval as well as mine, .
and, of course, then to get back together as soon as possible
and I would let the older brother Ken know at that time. |

\
Did that happen?--Yes. It was a day or two later - o

I just can't remember - but we did get back together and L

it was discussed further. i

Where did that meeting tske place?--On my property
again,

And who was there?--Both brothers and myself,
They were the only people there?--Yes.
Can you recall how the discussion started?--No, |

Can you recall what was discussed?--Yes, a lot about
the milk quota.

Who brought that up?--I can't remember, but certainly
Ken and I were out to encourage Glen to take the quota
because we, as dairymen, realised, just how vital a quotag
is, and that farm is only good for dairying unless you

are a qualified agricultural farmer, %30

What was the reaction of the plaintiff to this discussion
ebout the quota?--It wasn't too enthusiastic, if I remember
rightly, although it was possibly said in jest - I can
remember the words - it seems strange after all these years,
but there are a few thln?s you can remember - but it stuck
in my mind that he didn't want to nilk "stinking cows", and
1 suddenly thought that he didn't appeal to me like that.

|

How did that conversation about the quota end up?-- :

End up? =
Yes, how did it conclude? Did it come to any point?-- |

I think we decided that we should first then approach the

board itself because they had control of the quota, to see

then if it could be transferred because I realised the

business of the quotas in that day to a certain extent,

50 we realised we had to go to the board.

And so it was left on that basis, or what else transplred?——
I think there may have been a little bit of talk about rent -
who was going to pay what - rates, electricity, etc. It ;
wasn't settled that day - not the second meeting. !

Did anything else come up at that meeting?--Not really,
no, just that they were ~ well, the fact that I had granted
them - this is the second meeting -~ that we would go the
five years lease; that was it.
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Was there any more detail about the lease?--No, oh,
Just the machinery - the necessary implements and tractors,
and what have you to work the balance of the farm.

What about the machinery in relation to the lease?
What was discussed?--Just that it would always remain in
good care and attention, and what have you.

Are you suggesting that was to be incorporated into
the lease?--Yes, 10

How did that meeting end up? Who was to do vhat}
do you have any recollection?--I think 1 was to approach
Mr, White, the secretary, to see if we could attend a meetlng -
the next board meeting. I know I had a fair bit of conversation
with Richard Zande after that time.

You are talking about the board meeting. That is the
board meeting of which organisation?--Of the Jacaranda Butter
Factory. P20

That meeting eventually took place when?--On a Friday.
The date escapes me, but it was the very next meeting.

Which month, can you recall?--No, I'd be guessing now.

You said you had a discussion with Mr., Zande. He was
your solicitor, was he?--les.

And what did that result in?7--It was just explaining L
to him the situation that I wanted to sell and lease.

Did that conversation lead to anything happening?--I |
think he was prepered for us all to come in to sign a contract.

Between that - we will call it the second meeting -

with the two brothers Fhipps and yourselves. Did you see
Mr. Phipps again?--In between times?

I n between that second day and a proposed meeting 149
at Zande's office?--We saw each other almost every second
day. We were very good friends.

HIS HONOUR: Which Mr. Yhipps are you talking about?

MR. McMILLAN: Mr. Glen Yhipps.

WITNESS: No, I'm sorry. I thought you meant Ken Fhipps.
.
BY MR. McMILLAN: Did you see him after the second day | °°
in relation to gnything?--I think it would have been to !
look through his house - yes, that would be =all.
Did you go?--Just myself, yes, the first time.

And that house was situated where?--Coalfalls in
Ipswich.

Who was there at that houve?--Mr. and Mrs. Fhiprs

00
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with Mr. thipps and Mrs. Phipps?—-About ———==-

--in Zande's office took place?--Yes. It must have been .
19718780 C earlier in January. bupreme (/OUI’t

Did you discuss “anything there about the provposal

The proposal - the sale and the lease?--No, I didn'f
have a lot of time. I wouldn't have discussed - if I did
it wouldn't have been in detail. 1 spent very little time
there. I was running late.

Can we come to what was the next development in the
negotiations?~~Well, I had agreed to the house, that it
was worth the money and what have you, and it was just
a matter of us all getting together at Zande's office,
the solicitor- my solicitor - and signing the necessary
contract of sale. That was gbout it.

And that meeting did take place when - what month,
can you recall?--I think it was around about early January
we signed a contract.

BY HIS HOROUR: No, that is not what you are being
asked ——=——e-

BY MR. McMILLAN: No. Can you recall when the
meeting took place?--Oh, the meeting - no. ’

Who was present at that meeting?--Mr. Phipps, his
mother - that was all - myself and Falfrey, my solicitor.

Can you recell what was discussed at that meeting?--
A little about the lease - I think a clause nay have been
mentioned to be inserted in the contract that it would be
a five-year lease subject to this sale; nothing extra
special about it.

Do you recall whether the contract was typed while
you were there?--Ies, we waited for it.

Would you look at Exhibit 1, please?——(Handed to
witness.)

Do you recognise the signaturcs on thst document?--Yes.

On the front of the document you will see a date
6 January 1978?--Yes,

And on the last page of the document the vendors'
signatures?--Yes.

Do you recognise those signatuns?-—les, my wife and
myself.

That is the contract that was signed, is it?--Apparently
yes.

The date on the front, 6 January 1978, does that give
you any indication of when the meeting took place?--I'm
sorry?

Does that give you any indication of Wwhen the meeting

-~
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Did you see Mr. Yhipps sign the contract?--Yes, we both |
signed together.

Whereabouts?--In Zande's office.

% The back of the contract has Clause (c) typed in. Do
i you know how that came to be typed in? Was there snything
: that differentiated it from the other clauses?--This was
0 | the extra clause that I was speaking about that made this :
i a conditional contract of sale of the 30-acre block. This
i apparently was put in .

MR. DAVIES: I obJject to that.

; iBg H%S HCNOUR: You can't speculate. Did you see it
. put inf-=No.

No - well, you can't speculate ————-

]

T 20
A By MR. McMILIAN: The details of the lease - were they

. discussed at that meeting in Zande's office with Mr. Palfrey?—
i 1 believe so, yes, they were. i

! |

| Can you recall what terms were discussed?--The terms
i of five years and the machinery, and one bit of machinery
. was missing, apparently, which was down at my brother's

| place, which I retrieved.

0 | And anything else agpart from those matters in the
| lease?--=No,

i
|
Do you recall an incidgnt when Mr. Phipps and his wife
came out to the property?--tes. . [
|

o e TAxm . eugrew i
Cayou throw any light on when that happened?--It .
was one evening. It is quite clear in my mind. It was ————ee .

| When you say "evening", can you be a bit more definite?--
20 ' Yes, It was milking time and I was a little bit embamyssed -
I was in a mess. I do remember that. We were almost finished
and my second oldest son said that I could go and talk to

them - "Dad, I'll carry on. You go and talk to them."

And was it in December or Janmuary, to your knowledge?=-
. 1t was in January, I think. |

Was it before the meeting in Zande's office or after?—-
| It was before. |

S0 | : 50
' Can you tell the court what happened at that meeting?—-

We were mainly concerned about the figure —w-—=- =

..~ Who was there, I should ask first?--Mr. and Mrs. Phiprs,

'~ purchasers of the property, were there,

And it took place on your property?--Yes, near the
cow bails.

¢_i___.. __Near a side.gate?-—xes,,if.that is the one they meant. e
Diar S T Supreme Court
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There are three side gates but that would be the one they
are talking about. ‘

Near the bails?--Near the front of the dairy.

Who mentioned what?--Well, it was mentioned about
the price. We hadn't really settled the figure. There

was a figure of %200 ~——-==-

0 This is for the lease?—-Yes. The rates were brought 10
up. I think I would have brought them up, and also the
electricity. We were ironing out these items. We

then agreed that the Fhipps would pay the electricity and
I would pay the rates and the figure would then go up
$20 per month.

To what figure?--$220.

20 20

That was what occurred?--xes, absolutely.

Did .gpnything else come up7--1es. He gaid that théy' e
would like to purchase the flats and, well ——=——- -

Can you recall the exact words that were used, if it
is possible?--Not exact words but similar words to the extent !
thaet if there is an agreement between my wife and myself :
that the property become available for sale, sure -~ but at
30 that time, no waye. 30

, Was therc anything else mentioned about price?--xes;
and this surprised me. Clearly I remember that Mr. Ythipps
said to me that the price - would I accept $#750 an acre
if we ever sold, and I said, no, it would be more like
#1000, and it would have to be $1000. I was very determined
on that matter.

How did you come to that figure? Was there anything
thaE made up that figure in your mind?--I think Mrs. Dorman 4C
at Lowood -
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Mrs. Dorman was a good friend of mine. She wasn't a valuater,
but she was in charge of Peter's Realty in Lowood, a good ]
friend of the family. I am very sure that this information
would have come from her as I spoke to her about the sale.
This . is where I got the thousand dollars from.

Wrs anything else mentioned about that aspect of
negotiations?--No.

Then, what happened on that cay?-~I do believe we spoke .
more about going to the Milk *oard and then th-re v:as something
about they wanted to look over the property, just the 30 acres: o0
which they were buyin:i. That is natural, and I sagreed, of course.

You say that that conveesation took place before the meeting
in Mr.Zande's office with Mr. Palfrey. Yid any part of that i
conversation come up in discussion?--1 don't think so. 1 beg|
your pardon - just the amount of the lease that we'd agreed on.

That is, the rental?--Yes, the rental, and the conditions
of the rental and of the lease as far as all the machinery,
and that. 20

In evidence, Mr.Palfrey has indicated inhis notes=the
word "option" appears ?--Yes, I am hearing that a lot lately.

Can you throw any light--—-?--None whatsoever. This is
amazing me.

Who brought that up, if it came up in the course of
discussions?=-~Not to my knowledge. He wou}%ﬁ't - I was
terrified of options. ¥ Dad went through/mich trouble with 20
options, and there is no way in the world 1 would havqﬁet
Palfrey bring that up or put it in the lease.

After the meeting and the signing of the contract, what
had matters progressed to then?--Well, I think the next thing !
was to - was the lease, th§g§§gparation of the lease which took
quite some time going back forwards to solicitorse.

What? Did ygu go backwards snd forwards?~-Yes, I was .
running around. +hat is why I am no longer with Zande. I had t&
pick the lease up and take it to Mr.Phipps at his home.

Do you recall when that happened?--Yes. Not the exact day -
I am sorry.

What month; can you recall?-No, sorry. It wouldn't be
much longer after the contract was signed, I suppose, but he -
we did have communication. Whether I rang Phipps or what,-I
can't remember, but I know that he wanted to read it andhe told
me that he wanted to rezd it before he talked to his solicitor, °°
and that is why I went to his house. I think he wouldn't sign
it.

His house being where? Which housei--Lhis is the one at
Coal Falls.

Can you recall when Mr.and !Mrs. Phipps moved out of that
property?~ Yes, it bas vefore settlement, which surprised me,
but they . anted to get on to the farm as quickdy as possible.

[ S —
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1 | I allowed them to work, start working the flats before settlement.
This would be before 17 February.

To your knowledge settlement took place on that day, 17
February {--Approximately. I couldn't be dead set sure. I
just couldn't quite remember that.

How far out would that date be, a matter of days or weeks:=-—
" A matter of only a day or two, because, I,Yyou know, I was
quite -~ everything was ready to go.

You took a document to Mr.Phipps at his house and that _
document was - would you tell the court again?--The document |
was the lease to Coal Falls.

The lecase?--The lease of the bottom flats.

If you were shown a document, can you identify whether
a particular document was taken, which document was taken?—-
There was quite a few, but no doubt I've seen the lease many
20 | times, yes. 20

But of one of two or three you could not identify which
one you took to Mr.Phipps' house?--Only by the extra clauses
that were put in. There was a bank clause that had to be
entered. This was the hold-up.

Did you leazve the lease with him?7--Yes.
]

Had you signed it before you left it with him?--1 believe
30 ! 80, I believe I signed it in front of Palfrey. 30

You then left Mr.Phipps' house with him in possession
of this lease document?--Yes.

What happened after that?--Well, things progressed and

| slowly we changed houses. He come out to the farm house.

Ve actually used the same vehicle, same removal truck. I was
trying to be as helpful as possible and-w—=-

40 ! Was there a clearance sale at all?--Yes, I had a clearance : *°
sale of my cows. It is sort of not heard of, someone taking
over your cows unless = you usually have a clearance sale.

Can you tell the court when that took place?--Not the exact
date. It was some time in January. I can't really remember.

Are you able to tell the court whether it was before or
after your visit to the milk factory?’--It was before.

50 A matter of days or weeks?--Weeks, I'd say. >0

That sale

BY @g§“HONOUR: Was it conducted by an auctingper?--Yes.
Did you bother checking up with him?--No, I have not.

At that sale, were you able to sell all your cattle?--Yes,

. they were all sold. ] 60
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And equipment?--A small amount of equipment, unnecessary
equipment - just small items.

You have heard about a milk vat yesterday. What transpired
about that?-~I sold the stuff that would never be of use to
me again. I wouldn't have used that vat again. oftiyas old,
regardless. It still had the measure in gallons afid it was
outdated. It was a square vat, was difficult to clean. It

had had a lot of use, and also the milking machines were a lot -
|

they weren t the best brand ever made, so if and when 1did
start a dairy again I certainly wouldn't use that equipment.

Was the milk vat actually sold at the auction?--No, I
couldn't get a bid on it.

You discussed something about it with Mr.Phipps?--Yes.
It certainly would have been helpful to him, and the .price
was reached.

Did Mr.Phipps buy any of ycur cattle, Mr.Ulen Phipps?--
No, not that I know of. All dealings went through the agent,
of course, but not that I know of.

You were at Coal Falls, he was on the property, and you have

mentiored a number of lcases. Did you have anyt:ing to do with !
other lease documents?- -Yes, I had another lease to deliver to :
him, and this was one morning after milking I arrived at his |
farm,//

//and he was still having lis breakfast. He finished the
milking. Once again, that was left with him.

Perhaps if you would look at Exhibit 2 with Exhibit A
for Identification?--(Handed to witness.)

The documentthat,}ﬁhe smaller of the two, the one in the
right -hand, that has your name and your wife's name up the
top of the document?--Yes.

Initials in the left-hand column - you recognise them?--
Yes, they are mine and my wife's. -

If you turn to the second-last page, you see signatures
at the foot of page 87?--Yes.

Do you recognise the first set of signatures?--Certainly.
They are ours.

"Ours", being yourself and----=-?7--My wife and myself.
Do you see a date there, 1 February‘--Yes,

And underneath there is another date, 6 February?--Yes.

Iooking at that document and going to the next one,your

name and your wife's name appear at the top of the document——==——-

HI.. iONUUR: The next one is Exhibit 2.

BY MR. McMILLAL: Exhibit 2, I should say?--Yes.

19718/82-
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If you ‘could turn to the third-last page, do you see
a date there?-—? April, yes.

And names?--lMy wife and myself,
And underneath it, another signature?--Mr.Palfrey.

And another signature against Glen Robert Phipps;
is that rlght?--Yes.

Ana the two documents you have before you, can you tell

the Court which is theone that you say appears to be the document

you took to iir.Phipps at his house at Coal Falls?--At Coal
Falls?
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]l Yes?~-It would be the one without the bank clause in it.
| :
|

BY HIS HONCUR: The smaller of the two? Is it the
; smaller in size of the two?7--I will have to glance through

. (Witness-looks.) Yes, it is definitely the first small
|

g HIS HONCUR: It is Exhibit A.

EO? BY MR, McMILIAN: So that is the document that you
' took to Mr. Phipps at his Coal Falls house?--~That's correct.

You saw him doing something with 1t when you took it
. there?--He had it in his hsnds; I didn't see him write it,
lbut thaot was his intention.

; MR. DAVIES: I obJect to that. E

} BY MR. McMILTAN: You don't know that, do you?=—w———-

: HIS HONOUR: The objection is valid unless there is a
- gtatement to that effect by the plaintiff,

MR. McMILILaN: Yes, it is quite a valid obJection, Your
 Honour,

: BY MR. McMILI.aN: The other document - can you recall

'if he hcd som.:thing to do with that?--Yes, that would be -

‘it is the definite one that I took - unless there is another
;c ‘one similar floating nround - this has got the bank clause in
it. It is the one that would h:ve went to the house at Lowood
:to the farm house,

MR. McMI "AN: For the record, that is Exhibit 2, I tender
as an exhibit the document mnrked A for 1dent1ficat10n. -

HIS HONCUR: You have seen that, Mr. Dnvies, haven't you?
MR. DiAVIES: Yes.

: A0
i o Ar

an
. HIS HONOUR: The lease d&ated 3 February 1978, Exhibit A,
is now Exhibit 19,

Ex.1l (Admitted and marked "Exhibit 19".)

3Y MR. McMILLAN: Prior to the conversation at the side
gate between you and Mr. and Mrs. Fhipps, what was your
intention in relation to the disposal of the proverty that
was sold to Mr. Phipps, and the leased areas?--Clearly to .
30 fulfil the second mortgage - to finish with Mr. Freiberg. -

j
.

Vag that able to be done?--Yes.

S0 after the settlement of that matter, what was the
situation between you and Freiberg?--¥Well, there wns no longer
a second mortgage; 1s thst what you mean%

| He was paid out, you mean?--He was conpletely paid out.
__~(-,U e e o e i i T e T T T h ) Sgpreme 4 col'lrt |
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1 Lo
~ Wt wos your intention in relation to the lrused areas?—-
’ The leased sreas, of course, then we breathed a sigh of relief.
We still had our farm, and the intentions were to farm on the :
i lond, but we knew we couldn't do it straight away. !

} Why was that?--We had to commit ourselves to a lezse for .
i five years nnd, of coursei we had to take Jobs, to continue in

' employment - my wife working, and I went to pget a Job at the
' local real estate.

! Wh -t were your intentions after the end of the lease?--

Our 1ntent10ns have always been to farm that land and to keep ;

it. That's why I have always had in mind to build a home

there. I have had plansg for yeecrs for that purticular farm.

Did you do anything about a house?--Well, from there it !

' was a yesr or two before I decided I would start building slowly -

- very slowly. I diin't know where the money was coming from,

: but I decided I would have 2 go. But then, of course, I was

2¢ . guccessful in real estate and 1 was nble to pay out my farm - * 20
. pay for it after a long struggle of yeers and start building s;
' new home on a block of ground. ;
| ?
g When did you acquire snothr block of land in the area?-- g
' It would have been - it is a date that always escapes me. ;
IIt would have been '7?9 - sometime late in '79; I will h-ve to'
| stand corrected there. I am fairly sure it was around that !
{ time of the year. i

30 | Have you tried to check? Have yoﬁ mnde any inguiries?-- @ 390
Ro, not really. I

. What did you do sfter you purchased the land? Woufd you -
: tel' the Court how close it was to the land that is = - being:
. discussed in Court today?--Really I had had my eye on that block
- for years. I couldn't afford it. |

. blocke. ' I had had my eye on this for a couple of years.

. A couple of times it had come up for sale and my wife wos alwsys-

| pressing me and, of course, I realised it was even closer to

i our dairy - to the flats, I should say - which makes it valusble
. and more pr-cticable and, of course, being - adjoining the

, farm, adjacent to the furm, also it was perfect for what we had

' in mind. Now I could have bought the block anyway because there

' were a few blocks, and I was in real estate - probsbly better
bgs, but this one was perfect. _ |

|
| |
‘ Which block is that?--It is right in view, the 30 zcre |
40
|

| You bought it, you say you believed, in 19797--Yes, I'm

0 | pretty sure.

S50

Would that have been @rly?--Late '79.

|
I
{
i
|
|
!

The next time you had a discussion with Mr. Phipps after
' he hnd sipned the lense - do you have in front of you Exhibit 2?
'When was that dlscuss1on°-—ihe next discussion? :

| Yes?~~There were two. There was one when I come to the _
0 | dairy to s:y hullo. They were busy milking; actually, I was
”"*i—“'hoplng to give-them-ahand, but-the welcome: wasg 't ther8 -
upreme ourt
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That is the first occasion; when was the second?--The
second time would have been on my property next door th-t I
hsd purchased. |

Can you —==e-- ?~-I had pulled up for some reason=———w-—-

Can you fix a date?--It would be around April, middle of
the year sometime.

loi April what year?--1980. I can't r emember nows it would‘lv
* have been asround -bout that time, I would say.

You said you were working on your property?--Yes, I was
up - the bulldozer had put a road up for me and had levelled
© a site for a house, and slso had put a dam in. That's the
' time Mr. Glen Phipps rode. into the property on his motorblke.
I was stop-ed sbout 50 or 70 yards in; I don't know now. I
had stopped there for some ason. I remember it well, :
I was in a blue car that I owned, and I remember quite a bit
2 about that; not the date so much, but I remember stopping B
there. Whether it was for fence posts or what, I don't know,
but I was working all over the property at that stage. '

Who spoke first; can you recall?--No, I can't recall,
but I recall most -~ some of the conversation. !

Could you tell the Court?--after the preliminaries of - |
no, "What sre you doing?", were the words. It sort of struck
| me as, "Why would you want to know?" But, "What are you doing?"

300 I said, "I am preparing to build for when we come hsck." I could
. see that this upset Mr. Phipps and he said words similar to -
oh dear - "You know, I can't afford the flats. Would

you consider selling me a portion at a time?", and I said, "No,
they are not for ssale.), He then said - yes, i renember it very
well, although he denx%?— he ssid, "We will let our solicitors
 fight about it," and then I said, "What a shame. I don't w:nt

i to feall out wlth you." They sre almost the exact words I sald,
| and he departed, and we certainly were very angry.

G Did you hear anything more from Mr. Phipps or anyone on *
' his behalf about wanting to buy or purchase the property?--
. Not for a while. There was nothing done. The next thing I

. knew, my own solicitors ;nformed me that he had put a caveat

or something over it. I don't understand that. I was quite '
amazed.

| Nothing happened after that?--No, we went on building.

, We kept our plans going and we. appro::ched the factory for

| getting the quota back and travelling back onto the property ..
I

|

|

>0 and 81l sorts of things. We then went ahead with our business.”

Bere you aware thnt Mr. Phipps wrote a letter to you, or
his solicitors, regarding the exercise of the option?--Yes,
I think I gave that to Mr. Mitchell. DPossibly the correspondence
would have been given to him.

o | ' b
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- them what we wanted.

: You mentioned the milk factory and the quota. Do
you recall going along to the meeting with anyone?--Uh,
yes. I remember it well. I went along with lMr. Phipps.
I arranged it _with Mr. White.

Who ig —---=7-~lhe secretary of the Jacaranda Milk Factory.
I went along on his invitation and we waited outside for some
time and then we were ushered into the meeting. Mr. thipps
asked me would I speak, and so I did, and 1 Jjust simply told

What was that? Can you remember what you said?--I told
them that we'd had a lease drawn up - that is not the exact
words, of course - but we had a lease drawn up, that Mr. Phipps
had purchased the 30 acres with the dairy on it, that L was
prepared to transfer the registraticn into his name - the
registration of the dairy, that is - and we were now appealing
to them for the quota to be put into his name so he could -
s0 that he could continue on.

Did you say anything further to the board other than
words to the effect of what you have just said?--1 think they
wanted to see a copy of this lease and - yes, they did, becaus
I had to deliver it back. 1 was still running around with
leases, We weren't there long - five or ten minutes. We
hardly got to sit down. They fired a few questions at me -
or at us - and they were answered.

o

Vo you recall whether the word "option" was used?7--
Certainly not. <Yhis option business seems to be getting
used a lot lately, but —=--

Do you recall whether you used it?--Certainly not.

Did Mr. thipps use it?--Not that 1 remember. I wouldn't
have had a bar of it. I was terrified of options.

You mentioned in evidence that the proposed purchase
price of $1000 an acre came up with the board meeting?—-I
don't see why it would, and 1 don't remember saying it.
They've got it in their minutes., 1lt's news to me, and I
dou't know how they got hold of it, and I am sure the
cattle sale would have taken care of all that. }

MR. DAVIES: 1 object to this witness speculating.

BY HIS HONOUR: You cannot speculate. If retference to.
the cattle sale was not made there it just cannot be made’
here. .

BY MR. McMILLAN: When Mr. thipps approached you
in April - and you believe it was 1980 - that is the best
estimate you can give?--Yes.

If you had been informed then that he had the right
to buy the lease leased land, what would you have done?--i
certainly wouldn't have built a beautiful home on a hill
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that house from the time you had this discussion with him
until you got that letter from his solicitor?--You are saying
that - when he actually came on the property?

Yes?--I'don‘t believe there was anything done to the i
house at that stage. Ythere was Jjust the pad - the building
pad.

When you got the letter----- ?7--1 beg your pardonf?

When you got the letter from his solicitor what had
been done to the house then?--We had - I think we had -
we could have - 1 think there would have been only trees
planted and small buildings erected, Jjust for convenience
and what have you.,

When you got the letter in which he said he wished
to exercise the option that 18 all that had been done to
that property?--‘es.

20 20

That is the point regardlng the house - that he 1ndlcated
to you that he was interested in purchasing some of the farm, |
said he couldn't afford the farm?--les,

What would you have done if you had been told he had the
rlght to - been advised that he had the right to buy the |
river flats?--Well, 1 would have « 1 just couldn't have
carried on because that's the whole exercise of my life
out there. 1 wouldn't have carried on with the building
of the house. I would have stopped.

30 30

Were you still interested in dairying at that pcint?--
At that point, yes.

Were you aware of the cost of dairying country at the
time that you got that letter exercising the option?--tes.

In pelation to how much an acre for eguivalent country -
10 | could you tell the court - are you able to tell the court?-- 40
We are talking about the flats themselves?

Yes?--Not looking from a real estate point of view -
because it's a crime to cut flats like that up - but looking
at a farmer's point of view - to a dairy farmer, with a
quota attached to those flats, they would definitely be
worth, on today's market, according to the newspapes that

come out w—e—a—ea
50 I want you to go back to the day that you got that 50
letter exercising the option —w-<--

MR. DAVIES: Ordinarily I would object to this because
.it is speculating and he is talking about the newspaper.
1 am only not objecting because everyone else seems to have
had a go at saying what it is -« with the qualification that
when he is talking  about the newspapers it cannot be givdn
much weight. I am not going to object to it going in.

60 . ) | 60
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HIS HONOuR: Also he is one of the parties, of course.

BY MR. McMILLAN: Are you aware from your general
knowledge in the area =——e—=-

HIS HONOUR: He hasn't answered the question. Mr. Vavies

has made it clear he does not object to the guestion,but
he is pointing out that the question of weight is a matter
for me, based on the qualification that reference to the
newspapers which the witness has made —==---

WITNESS: $3,000 an acre.

BY MR. McMILLAN: The difference between $1,000 an acre
and $3,000 an acre —~——=-

HIS HONOUR: $2,000.

BY Mite McMILLAN: If you were to replace the 79 acres
could you have afforded being in a position to buy 79 acres
at ¥2,000 an acre when you got that letter?--Never.

You have told us about plans for building a house -
a new house, I think you said?--Xes.

You were building one on the block which you bought
next to the block you sold to Mr. thipps ?--Yes.

Are they the plans you were talking about earlier in
Your evidence ~ that house?--No. I had plans to build
another one earlier,before I purchased that land,on =
12-acre block.

Can you identify that from the sketch plan?--%‘es,
It's got "12 acc." written on it.

BY HIS5 HONOUR: Marked on Exhibit 187--That was never
leased.

BY MR. McMILLAN: That 12-acre block, what has
happened to it now?--It was sold to a hobby farmer.

What year?--It would have been later on, after
Mr. thipps leased the flats and bought the 30 acres.
The exact date I can't quite remember, but it was
certainly later because we had some trouble with a
dividing fence.

BY HIs HONOUR: What was the name of the hobby farmer?--
Mr. Richter.

BY MR. McMILLAN: Can you recall how much you received
from him?--Yes. ©$13%,900.

That site was - in acres -~ how big-=-=w=
HIs HONOUR: 12 acres. He said it was 12 acres.
WITNESS: 12 acrese.

Govt Prnter, Qd 4 ? Supreme Court
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! HIS HONOUR: If 1 am allowed to use the sketch. it is !
5.228 hectares.
BY MR. McMILLAN: WHen were those plans drawn up for that
house? Can you recall?--the first house?
Yes?--They'd been drawn up for some time - a year or two +
before. They had to be re-drawn by the Ipswich Drafting service.
10 A year or two before when?--Before I sold to Mr. Phipps.| 10
S50 that would be December 1976 -~ thereabouts?--Roughly.
May 1 comment on that block, ilr. McMillan?
BY HIS HONOUR: No. You answer the questions. Mr.
McMillan will ask the questions that he thinks are necessary.
1t might be an appropriate time to adjourn.
The Court adjourned at 12.! .M. till 2.30 p.m.
20 20
30 30
40 40
50 '50
|
|
60 : . . i beo
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The Cowmrt resumed at 2.30p.m.

MR. McMILLAN: I havemo further questions.
JAMES JOSEFH WATSON, continuing:

CROSS=-EXAMINATION:

BY MR. DaVIES: From some time farily early in 1977 you | 10
were being presed by the mortgagee, Mr.Fryberg?--Yes.

And that was when you commenged selling off parts of
your property?’--Exact dates I don t remember, but in that
period of time.

In the first half of 1977 you started putting parts
of your property on the market?--I can't be sure, but in
that time.

20

In the period approximately the first half of 19777--
Thereabouts.

In fact, your financial position worsened during the
course of that year’--Yes.

Y Apd your health worsened during the course of that year?--
es,

And you reached a low point, if I may put it tht way, 30
in terms of finances and health in December 19777--Yes. -

I think, to put it in your terms, you came out of hospital
in December 1977 and your words, as I recall them, were, "The;
struggle my wife -.:as putting up - I realised it was too great."
Do you remember using those words this morning?--Yes.

|

|

Zhat was then the time when you decided you wmented to geﬁ

out campletely?- Yes. I thought it was the only way. |40

And it was then that you were for that purpose endeavoaring

to get rid of, in some way or other, your g@g}e holding -

to get out - sell it all or lease it; what you could?—-—
les,unfortunately.

The house block had the dairy on it, the 39 acre block?=-—
Correct.

That was a registered dairy?--Yes. 50

One Ean 't get a quota without having a registered dairy,
can one?-lhat's correct.

And it was very difficult then, and still is now, to

get new quotas, isn't it?— Impossible. almost. i

And it was then impossible almost?--Yes. It wags=——e—= I

In fact, if someone surrendered their quota to the board it

19718/82- (T' 1ﬂ ]&/64 -102-
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was allotted to people who had existing registered dairies?=
1 I think so, yes. I think it was done that way at the °
time.

If I may take you a little further forward in time
I will come back to some ealdier events in a moment. I want to
take you to the occasion when Mr. and Mrs. Phipps came to the
dairy(--Right.

You recall that occasion?=e—ew- ——
10 HIS HONCUR: This is to the side gate? 0
MR.DAVIES: This is to the side gate.

HIS HONOUR: I mentioned that because there was some
other evidence about a dairy.

BY MR. DAVIE&S: There was only one occasion when Mr. and
Mrs. Ppipps came to your dairy, was:'t there?--Yes.
' 20
20 I'm sure you told us this morning that was before the |
meeting in Mr.Zande's office. That is what you said this
morning?--Well, that will be correct, yes.

I suggest it was probably weeks before the meeting in
Mr.Zande's office?~-Could have been.

A couple of weeks?--Could have been.

And that puts it, really, some time still in about mid- ! 3
30 | December?-l thought it was a little later, but in December
some tinme.

Could have been mid-December?=-I'm not sure.

Could have been?=-I'm rot sure.

; You recall, as you said also this morning, discussing

i the rates an you aren't sure who brought this up - who first

20 mentioned the rates?-No, I can't quite remember. 40
It may have been him, it mayhave been you; you aren't

quite sure?--1I dare say it would have been me.

You are speculating because it was something which you !
think now must have been of concern : to you, but your actual
recollection does not leave you to conclude who it was?--No,
but 1 remember well.

% You remember well it was discussed?--Yes.

But.you can't recall who broughQAt up?--I dare say I did,,
g L

Are you saying you did from your pecollection: Can you
actually recall or are you Jjust thinking now it probably
would have been the case?=-~No. It vwas a vital question. i
Hates are heavy out there. i

I o
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! No-one is disputing rates were discussed, and one of . 1
the things you and Mr.Phipps agreed upon is that the rental
would be increased to #220 a month to cover the rates, but
what I am putting to you is that it might have been Mr.Phipps
who raised the rates in tle first place and finally you
agreedy=—==——=

HIS HONOUR: That is really two questions. We will
have that read back. :

(Shﬁrthand notes of relative passage read.) 10

BY HIS HONCUR: What do you say to that, that Mr.Phipps
raised the question of rates in the first place® Thzt is the
question, really - the first part of it?--Well, I'm sorry.
I'm pretty sure I raised the question.

BY MR. DAVIES: And then your evidence this morning was,
if I can refresh your memory about it, "They said something
%ike" - or - "he said, 'I'd like to purchase the flats,'"?7--
20 es, 20

And you said something like, "If that is in agreeance

. .. Wwith my wife and myself and they become available in the future,
sure, but otherwise, no way." Does that correctly state what you
said?--Yes - for sale.

There was no question about the word "option" being
mentioned?--“bsolutely not,

30 Never mentioned?--No. : 30

And you, as I think you said to us this morning, were
terrified by the word "option"?--*hat's right.

So if he had mentioned the word "option" to you you would
have said, "Certainly not. You can'; heve an option." Would you
hsave said something like that?- I don t think that is what I said.

20 No, I'm not saying you did say that--=-- "
BY HIS HOIOUR: Mr.Davies is putting a hypothetical situation
to you?--Yes.

If you assume-—=e=e-w

BY MR. DAVIES: You have told me the word "option" wasn't
mentioned. You have also told me you were terrified by ithe
word "option" because your father had had some problems with
5o options; is that right?--Yes. 5

.And if theword "option" had been mentioned - if he had .
said, "Look, I'd like an option." - supposing he had said '
that to you, you would have said -,y were so terrified by the
word "option" - "you certainly can t have an option. I'm not
having a baxr of options", or something like thati=-That would be
right.

And what if he said "a right of first refusal"; would
you have said, "I'm not having.a bar of that either."?--No.

60 Jw
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But he didn't say that. There was no mention of that?-—- ‘
I mentioned it.

I thought you said this morning, and I aslg%rou again
now, and you-agreed that your words were, "If in agreeance
with ry wife and myself, «nd the pmperty becomes available,
sure, but otherwise, no way." Weren't they your words?--Oh,
yes. :

I You had never used the words, "Right of first réfusal"?-;Yﬁ§,
did.

This is the first time, isn't it - the first time in
this court that you have told us that you used the words
"right of first refusal"?--Well, I did, sir.

And in what context did you use those words?--In what
context?

Yes?--~I'd say it would have been virtually ir the same | 20
line -~ the same sentence almost,

. ™You can have a right of first refusal."?--Sure - I knew
that well.

You say then that Mr.Fhipps mentioned a figure of $7507--
Absolutely.

You are quite certain of tha't figure?--Positive,
Absolutely no doubt at all?--No doubt. 0

If soreone suggested that he had mentioned a figure of
$60C you'd say that was quite untrue?--I disagree to it.

It would be untrue that he mentioned a figure of $600%7--
I remember $750. |

Clearly?--Clearly.
40

And you then said $1,000; is that right?--Words similar. |

And you said to us in evidence this morning you were very!
determined about that - very determined about $1,0007--Only
if e wished to sell.

But you said you were very determined about $1,0007--
Well, I think gﬁ all are when we put a price on something.

were 50

If you not binding yourself to sell why were you
so determined about the price?--Well, who knew the future at
tiet stage?

But you weren't binding yourself. If you weren't binding.
yourself, either tren or in the future, why would you be so
concerned about the price?--Because we were about to sign a lease.

But the $1,000 had nothing to dowith the lease, did it?—-
No, not really. oo
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Let me put tt to you again. If you weren't birdng yourself
to sell then or at any tie in the future why were you so
Hieﬁnzd -~ why were you so determined to fix a price?--
?u overing myself in case it ever did arise that we had
to sell.
You have to sell? Wall, did you understand then that the
agreement you were reaching was that at gome time in the future
you may be obliged by that apgreement to sell?--No, that wouldn't
be right.
Did you understeand that the agreement you were reaching ;]0
didn t bind you in any way to sell at any price to Mr.Phlpps?:
Is that the understanding you had of the agreement---I m sorry,
I'm not quite clear on that question.

I will start a;ain: did you understand that the effect
of your agreement with Mr.Fhipps that day Was that at some time

in the future you would be bound to sell,if he chose to make
youy at the figure of $1,000°--No, deflnltely not.

20

Y34 you understand then that you were not, bound in any |
way to sell to him at any price at any time' - ‘hat's correct

If that was your understanding why were you so determlned,
to use your words, to fix the price of $1,000 an acre ?--No
real reason.

And you told us, I think , this morning that you had even
obtained an opinion as to what was a proper yprice from a Mrs. L3
Dorman - is that the name?--Yes.

She was a real estate agent?--Yes.

You had obtained her opinion as to what was a proper price
to ask?--Yes. ‘

And because she had given you that opinion that is why
you weren'y prepared to go below it; is that right?--To
a certain extent. I had no valuator. 40
‘hat was your price and you weren't prepared to go below
it?--If the - no, that wculd be correct.

Why did you care if you weren't binding yomrself to sell?
I think money meant a lot to me in those days; we were so
desperate.,

As you understand it the effect of what you were agreeing:
to that day was that it didn't matter if he came up with $1,000:
an acre, you didn t have to sell?—It certainly only took 5
minutes to discuss ~ewe=-

Listen to my question instead of telling me what you think.
Why were you so determined to fix a price of #1,000 an acre
if you were not binding yourself in any way to sell at any '
prlce?--I d say because we were - no, I do say because we were'
about to sign a lezse and everything that went into that leuse
had to be right.
e
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] i . ' 1
I put it to you again that your understanding was, as
you have told us Just now, that you were bound in no way
at all to sell to him at $1,000 an acre; then or at any
time in the future, is that right?--According to the lease.
According to what you understood you.were agreeing on
thatday - nover mind what the lease said?--4ccording to what
we were putting in the lease.
10 10
20 20
30 30
40 40
50 50
. 5 Court ™
19718/82- Goviy Rarteg ! upreme our
%/{{‘kk/64~ ~107- No.4 Defendant's evidence
Je.J. Watson
Cross-examination




1

What is your attitude that you are relying on? What is in
the lease, in that, in you are standing by that?--Definitely not.
! Let us forget about the lease for the moment and talk sbout
. what you and lMr. Phipps discussed that day at the dairy, and
. what I am putting to you is why would you have any concern about

:  the thousand dollars, if you understood that the agreement, the
discussion you were having was not binding you in anyway at all
to sell at any price? Have you an answer at all?--I think it

: is important to .=_ji g Jmportant at that stage Jjust to discuss

'“ ' it as matter ofcony%ﬁﬁ%§¥%%pthe future, if necessary, if we
decided to sell - no other reason.

| Now, the meeting which took place in Mr. Zandy's office

. with bip, Palfreyt Mr, Phipps and I think you said his mothexr;
' is that right?-~les.

| You were shown the contract which is dated 6 January;
. you recall that?--tes.

20

20
; Do you want to see that again?--No.

% Y Mr. Phipps and you were present in the office, you say?--f
i €8e

And Mrs. Phipps?--Mmmmnm. o
Was it on the day the contract was signed?--Yes, ]

o Because you said you and he signed in Mr. Zandy's office
™, and you saw lr. Phipps sign the contract?--Ies.

Quite sure of that?--les.

|
i No doubt at all?--(No answer.) . k

; Do not shake your head,tgggewill have to answer. There was
- no doubt at all?--He signed 771 remembexr watching. ‘

W i You remember watching him sign the contract?--Mmmmm, ! 1
MR. DAVIES: Might I have Exhibit 2 which is the cbntract?;
HIS HONOUR: Exhibit 1 is the contract. 1

: MR, LAVIES: Exhibit 1 - I am sorry, the contract. '
HIS BONOUR: It is in front of the witness.

.« | MR, DAVIES: And Exhibits 3 and 47 s
(Handed to witness.) |

1 BY MR. DaVILS: First of all, would you have a look at
this document which is Exhibit 3. It is a letter from your
solicitors to Mr.Phipps' solicitors dated 19 December, and it
says in the first paragraph to be enclosing a copy of the first

of the contract for signature by lMr. Phipps; do you see thatl=-
- Mmmmmm . '
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~ There was not any other contract. It must have been the

contract ofkale for the block of land for#39,500, must it not?--

Yes. !

|

Would you have a look at this document next?--(Handed to
witness.)

Perhaps before I ask you this - do you now Mr. Bloxsom?e-
No.

Never met him?.-No. .10

Have a look at the front page of that contract. Iook at
your signature there?--(Witness looks.)

Who witnessed that signature?--Palfrey. :
Iook below that. Do you see Mr. Phipp's signature?-—res.:
Who appears to be the witness of that signature?--Don't

. know. s

Does .the name appear to be 'Bloxsom"?--Could be.

Would you have a look at this letter while you have those
in front of you. This is a letter dated 21 Yecember which, as
you will see, is a letter from Dale and Fallu to your solicitors
and it says it is returning the contract,"Duly completed by our
client"; do you see that letter?--Yes. ,

What sipgnature appears at the bottom of that?--The same as
on the contracte. ;

Mr. Bloxsom's 31gn ture. I am putting to you that you told
an untruth just now. JThat you did not see ltir. Phlpps sign the
contract, but he signed it not in your presence but in the
office of Dale and Fallu?--He signed something. I stood thae
and watched hime.

You have told us unequlvocally that he signed that contract
in your presence in Mr. Zande's office?--1 was sure of that.

I put it to you novthat that is untrue. Do you agree it is
untrue?--I am sorry - it must have been , but not a lie from me.

é I believe that that is what he signed.

' I phoned him quite a few times.

“2712 cl/rd

Hand those¢hack——=weem

HIS HONOUR: Mp. Bailiff, bring all those exhibits back.

If Mr. Davies is finished with that Exhibit 1 could I see it? L,
E

(Harded to His Honour.)
HIS HONOUR: Do you want those exhibits back?
MR. DAVIES: No, I do not, thank you.

BY MR. DuVIES: Ygu went to Mr. Pdfrey on several occasions
during the course of this transaction, is that right?--Yot really,
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And Mr. Zande. ®“ow many times did you go to lMr. Palfrey?--
I can't remember. ;

Phoned him quite a few times?--And Mr, Zande, -

More than once,. though?-~fes. |
|

Only once with Mr. Phipps?--‘es.
Do you sey that onm occasion you spoke to Mr. falfrey i

either on the phone or in his presence? Qid you mention the
word "option"?--No, certainly not.

10

You are quite confident of that. You are so terrified of
options that you would never have mentioned t.at word?--It would
have been mentioned to him, but not to be put into the lease.

I

I see. You would have mentioned it to him, would you?--I dare
say that we would have spoke about it, because that is the main
thing 1 didn't want in.

I see. You did mention option to him, did you?--To Palfrey.
You did mention the option to Palfrey?--I don't reeall. '

I thought you said it would have been mentioned to himfe-
It may h ve been. i

No. Ygu said to me just now "it would have been mentioned
to him.,"?--Surely it would have.

And you said to me Just now "It would have been mentioned
to him."; do you wih to retract that stagtement?--No, because it
must have been. i

|

It must have been - not by you?--Iither myself or Zande. f

Not by you ?--Not directly, but I am afraid I didn't have a
lot to do - but I spoke mainly to Zande.

You may have mention option to him?--Only in the negative
sense.

You may have mention " option in the sense of saying,”on °
no account is an option to be granted.”; is that right?--I don't
remember that,.

Is that the only way you would have mentioned option?--
I can't remenber. b
s
Mp, Watson, I am trying to understand you. u said "Only
in a negative sense.” What do you mean by that?--&n a negative
sense - 1 mean that I certainly wouldn t want it have put in
because it hadn't been discussed with me and Phipps.

Did you mention option, the word option in either ?bositive
or negative sense to either lMr. Zandy or Mr., Palfrey?--1'm sorry -
I don t remember,
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| |
b Might you have done s0?--I may have. % ‘

Might you have mentioned it in a positive sense as forming
. part of the agreement you reached with Mr. Phipps?--Certainly
i not.

If you mentioned it, it could only have been in a negative
sense?--% knew what it meant. '

1f you mentioned it, it could only have been in a negative
v gense?=--Against the lease, yes. L

By that you mean, do you, & negative sense, in the sense
of, "On no account is an option to be granted to lMr. Phipps.";
is that what you mean by "in a negative sense."?-- can't
answer that. I think you are Jjust putting words into my mouth.

I am asking you what you mean by "in a negative sense."?--
Negative means completely against. '

Does that mean, °® no account is an option to be included -
in the agreemént - in the lease agreement?--ihat would be right.

MR. DAVIES: MNight I see Exhibits 12 and 13?7
(Handed to Counsel for the plaintiff.)

BY Mite DAVIES: Now, lir., Palfrey made a note which is
headed "lir. Watson" and underneath' . it are te words "Not
'furniture', should be 'fixture'". Tnen underneath that, the _
word "lease", unierlined and underneath that - perhaps I should -
hand it to you so you can have a look at ite I will start
agalne

HIS HONCUR: That is “xhibit 13. |
(Handed to witness.) ' |

BY MR. DaVIES: Mr. Yalfrey told us that those words are
- "Nr, Watson" and underneath that "ot 'furnjture', should be ;
Wt 'fixture'", underneath that the word "lease underlined; under-
neath that, "Uption to purchase to be at $¥1,000 an acre. I am

. to pay rates he will pay electricity, rental $220."; do you
see that note?--Yes.

: You say wherever Mr. Palfrey got that it couldn't have been
from you. You did not tell himvhat is in that?--Maybe I'q say
Mr. Palfrey, he was very curious, but he may have ——w——e

No, Just answer my guestionzx. Did you tell him that

BY HIS HONJUR: IMr. Watson, just listen to the question.
~Just answer the question. Do not try and guess at what the
. questioner is after, =e———w= |

BY MR.DAVIL3: Did you tell him what is in that or not?--
I don't know.

You do not know?--I1 wouldn't honestly «now where he got it
from,. I have not signed this. I don't know. I am answering your

(-(_3 . I
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f You do not know whether you told him that or not?--That's_ ’
| You have-told us that in conversation with Mr. Phipps you
would not havementioned the word "option" because you were
terrified of them?=--That's correcte. '

Do you say you would not have mentioned the word "option"
at the mecting in Illr. Palfrey s office for the same reason?--
o | 1 don 't think so, noe.

You do not think so. Yyuae not sure now?--Five years ago.

" You may have mentioned the word "option"?--Definitely not.
Couldn't have.

Definitely not?--That's right. !

You would not like to believe 3%gt you said it, but you
.., may have; is that putting it corret¥?--I wouldn't have.

And so terrified of it, were you, if someone else had
mentioned it you would have said, "Certainly not". Do you
put it as highly as that?=-the word frightens . me,

If someone else had mentioned}in Mr, Palfrey's office,
you would have said Certainly not"?--That's right.

Mr, watson, you agree that you went to the Board meeting
on 27 January 1§78 with Mr. Phipps?--"es.

You agree that you did most of the talking?--Yes, I did
most of it,

Do you say that notwithstanding that you did not mention
theword "option" to the Board on that day?--I certainly don't
remem_ber.
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‘ Can you swear positively that you didn't?--Why would I? !

'tNo, can you swear positively that you did not?--No, I
can't.

That board meeting,you told us, was the very next
board meeting after Mr. Phipps indicated to you that he
wanted to milk?--I believed it was the earliest one we could
get on, really.

You described it this morning as the very next board 10
meeting. They were your words?--Yes, I will have tocorrect
that; it was the earliest possible one. I believe it was the
next one.

I am not suggesting it wasn't the next one?--Right.

Your clearance sale of cattle had taken place a couple
of weeks before that?--I believei so. I will stand corrected
20 there. 20

I won't correct you on that. The cattle you had there
at the time were quite good milking cattle?--The majority
of then.

A good herd, you would say?--Yes, could be better.
But quite good?--Yes.
30 Could be built on?--Absolutely. 30

A good nucleus to start a dairy herd?--No, I wouldn't
start a dairy herd with them.

Had no trouble selling them?--Yes.

You sold your dairy equipment except your bulk vat
at that clearance sale?--les.

40 Had no trouble selling it7?--Yes, had trouble. ' 40

But you sold it all?--Yes, but it went for a very low
price.

It was reasonable milking equipment at the time?--Yes,
there were a lot later models. -

But it was reasonable equipment?--Reasonable.
50 Reagonable for some person who didn't have a great deal | so
of money, starting out, that would be about the strength
of it?--That would be correct.

The plaintiff never offered to buy any of your cattle?--
No.

Never offered to buy any of your milking equipment?--
No, that was Hayes' job. He could have, I don't know.

60 He didn't come to you?=-I couldn't have sold. it_to_him,._| 60
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Why not?--Because it had all been put into the hands
of the auctioneer.

It didn't come to you before you put it in the hands of
the auctioneer?--No.

I am putting it to you it was after your clearsnce sale
that the plaintiff first decided to go into milking cows.
Could that have been right?--No, we discussed it before.

You discussed it ut in the context in which
you discussed it, he :?Sﬁgagﬁgainterest at all., You and

his brother discussed it; he said he wasn'd interested?—-Yes,i

he wes interested.

But the last discussion you had with him before that
in your evidence was the discussion in which he said he

didn't want to milk stinking cows. That is the last discussion

you had with him?--If you read the rest of it ——---

That is the last discussion you hed with him sbout i1t?--| *°

That is part of it - Jokingly he said that.
Jokingly, was it?--I told you that this morning.

I thought you said it wasn't the interpretation you
put on milking cows?--Thet's correct,

So he was joking when he said that, and really quite
keen to go into milking cows,in that discussion?--I dm'ta
think he said he was quite keen.

He wasn't interested at all at that stage?--He still
did. '

Subsequently, but he wasn't interested at gll at that
stage, was he?--1I would say he was.

Nothing he said indicated he was?--He spoke to his
brother.

Nothing he said to you indicated he was?--Yes, he had
beforehand.

There is something else you have not told us, is there?--

No, that was the time we were joking that particular day.

Some other part of the conversation you have not told us

about, is there?--Some of the conversstion I can't completely :

remember, and I don't want to lie about it.

I don't want you to lie, either. Can you tell it what
it was?--I cen't remember.

I put to you tge truth of ﬁge matter is that it was
after your clearance sale that - first indicated the
intention to go into milking?--That's not true.

And in fact, it was at the very next board meeting

c0 | on 27 January that you snd _he went to %the board together - J
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! the very next board meeting after his indication of an

interest in milking?--I'm not sure it was the very next
board meeting; it was the first one we could get on.

I am using your term this morning?--And I corrected that.

There was & board meeting on 13 January, wasn't there?--
I'm not sure.

10 It appears in evidence. There was a board meeting on 10
Christmas Eve?--Could have been,

Could I take you now to the conversation which was on
your property, you told us, in April 1280. That is the
conversation which commenced with his saying to you, "What
are you doing?" Renember that one?--les.

In fact, not only do you remember it, but you have a
clear recollectlon of that conversation’--I do.

20 20
So clesr, you are able to put it in direct speech to us?--

Almost.

Your recollection of the converstion was - Just correct
me if I have taken you down incorrectly - he said, "VWhat
are you doing?". You said, "I am preparing to build for
when we come back." He was clearly upset by this - this
is your evidence - and he said, "You know I can't afford
the flats. Would you consider selling me & portion at
3c | a time?" You said, "No, they are not for sale."” He said, 30

""We will let our sollcltors fight about them,"” and you said, |

‘"What a shame. I don't want to fall out with you."7--Almost
word for word.

That was the conversation and that was tgg whole
conversation almost word for word?--That was S whole
conversation.

Tell us the rest of it?--It was as much as I can remember.
40 40
Was it the whole conversation about this matter?--I1

can't quite remember that. It was as much as I can remenmber.

You went on to say this morning that if he had said
anything about having an option or having advice that he
had an option, you would not have commenced building,
and it wes shortly after that you commenced building?--Yes.

Is that correct?--Yes.
50 50

So he didn't either say or imply that he thought he
had an option? He asked you only if you wovld consider
selling a portion, and when you said, "They are not for
sale," he said, "We will let our solicitors fight about it."?--
They are the words.

You thought that was a terrible pity; you wouldn't favour
anything like that?--No, I would rather discuss that between

uSe
60 ) e 00
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And if anyone asserts you said, "Let our solicitors
fight about that," that would be quite untrue?--I beg
your pardon?

If anyone asserts you said, "Let our solicitors fight
about that," that would be quite untrue?--Absolutely.

And it would be quite untrue if anyone said that he
said that he had an option and his solicitor had told him
you were obliged to complete?--I don't quite understand 10
the question, I am sorry.

It would be quite untrue to say that he said to you
on that occasion that he had an option, and his solicitor
said you were obliged to complete?--That's right.

That is quite untrue that he said anything like thst,
because if he had, you wouldn't have commenced building;
is that correct?--I must apologise. I am not picking up
20 your question. 20
I will start again. I will take you to your evidence;
you don't want to go through the conversation again, do you%--
No. .

You said this morning after reciting thst conversation
that you commenced building shortly after that. Do you recall
that?--‘es.

30 You hadn't commenced building then?--No, we hadn't. 30

Shortly after that you commenced building?--Yes.

You said that you wouldn't have commenced building
after that; you wouldn't have put yourself to the exvense
of commencing building if @~ he had on that occasion, on
that day, asserting he had an option? Remember saying
that?--1 possibly did. .

70 Because that is the truth, you say, because you wouldn't 0
have commenced building if he had had an option that day?--
I certainly had nothing to fear.

But if he had sgid - I am going on what you said this
morning?--No.

You said this morning - correct me if I am wrong -
this is my clear recollection of what you said this morning:
50 if he had said he had advice he had an option, or advised
you could be obliged to complete, you would not have gone
ahead and begun building; is thet trve? That is what you
said this morning?~-If that's what I said, that's right.

50

That would be'the truth?-—zes.

So there is no question he simply didn't say you were
bound to complete - that he had an option and his solicitor
said you were bound to complete?--He didn't mention "option".

60 ) _ 60
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t part that I swore to that.

- He didn't mention the word "option", and didn't say
anything to the effect that you would have to complete -
or would have to sell to him? He didn't say anything like
that because, -if he had, you wouldn't have gone on building?--
Yes, he did. "

He did what?--He said. ‘he could force me to sell.

He did say thet?--Yes.

You went ahead and built, despite that?--Why not?

It is simply that your ciase, as you have put it in
the box this morning, is that you wouldn't have gone shead
building if he had said anything of that kind. That is
the reason you gave in this instance. You said that this
morning?--1 have misjudged the question.

My question or the one this morning?--This morning.

So he did say he would force you to sell?--Words
similar to that.

What did you say?--I never said much, if I rightiy remenmber.

And you certainly didn't say, "Let our solicitors fight
it out."? He said that?--No, 1 wouldn t have seaid that.

Just look at this document?--(Shown to witness.)

Is that a document which bears your signature at the
bottom of the front page?--That is my signature.

Perhaps you should read the first page of that document,
if you wouldn't mind; then would you have a look at the secondi
page when you have done that?-~(Witness looks.)

Have you read that?--Yes, there is a mistake there.

Look at the bottom of the second page; is that your
signature there?--Yes.,

Would you Jjust, if you wouldn't mind, read paragraph 6 -
the conversation?--(W1tness looks).

In particular, where Mr. Phipps, you say, said, "I warn

you I am going to take up the option. My solicitor said you ;
will have to sell,"” and you say you repl ed, "Let the solicitor

fight it out then."?—-Yes, I shouldn't have said that.

That is quite untrue?--Yes, I should not have signed it.
Quite untrue, isn't it - what you swore there is quite

untrue?--It is an absolute - it is & mistake on the solicitor's

A nistake on your part, too, isn't it?--No, it is not.
It is & mistske thet 1 sxpned that.
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! what he said, my friend. '
That is not your signature on that page?--Yes, it is.
MR. DAVIES: I tender that.
MR. McMILLAN: Could I see that?
(landed to Mr. McMILLAN)
10 ' 10
20 20
30 30
40 40
50 50
60 e |00
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(Handed to His Honour.)

HIS HONOUR: The copy affidavit sworn 24 February 1982
and annexure is Exhibit 20.

(Admitted and marked "Exhibit 20.")

BY MR. DaVIuS: I think you and Mr.Phipps are agreed
that it was on the second meeting that the final figures for
the property and the l:uase were agreed?--No,

I see. You say the figure for the sale - the $39,500 = 1o
was agreed at the first meeting?-~That's right.

And at the second meeting the term of lease - five
years and a rental of $200 was agreed?--Was discussed.

Your evidence this morning was that you suggested a
three year lease; is that right?--Yes.

And Mr.Phipps suggested a five year lease?--Yes.
| 20

When was that: on the first or the second occasion?e-
Firsta

And it was on the second ocasion that you agreed to five
years?{--After seeing my wife, yes.

Could it ever have been the other way around - that is,
that Mr.Phipps suggested a three ‘year lease to you and that
you wanted longer?--No. Certainly not.

30

Did you ever tell your legal advisers that that was the
casc?~~I don't think so. Not that I can remember.

Mr.iclillan, your counsel, put to ifr.Yhipps that Mr.
Phipps supggested a bbkree year lease?--.. Well, he was wrong
then.

Or that he, Mr.rhipps' brother suggested a three year
lease?-le was wrong.
40
And you didn't tell anyone that?--1 refused a three
year lease.

You didn't tell anyone you suggested a three year lease?
I beg your pardon?

I'm sorry. You didn't say they offered a three year
lease?/--1They wanted a five year.

If 1 can just put to you the sequence of the meetin,;s 50
80 1 understand your evidence, the first meeting, you agree,
at your property was in mid-December; is that right?--Lhereabouts.

At that meeting you say the $59,500===-- -

MR. DaVIES: Yhat passage 1 was referring to ison page 15,

BY IMR. DaVIxu: At that meeting you mentioned the #3%9,500,

and the next weeting was the next day?--wa're not quite surer s
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HI1s HONOUR: One or two daya.
BY MR. DAVILS: One or two days later?--Yes,

“nd again it was only a day or two after that that you
looked at the house at Ipswich?--Not quite sure.

But approximately?--Possibly.

And again it was only a day or two after this that Mr.lhipps
10 and his wife came to the farm and talked about the rates?-- 10
Unce again I'm not quite sure of the day.

But it was a matter of days, anyway - I don't want to
gln you down to a precise date, but it was a matter of days?-
t wouldn't have been long.

And it was after this that the meeting took place in
Mr.Zande's office?~--Yes. Ik would have becn.

20 And then you have told us the clearance sale was early 20
in January; is that right?--In January, yes.

I put to you that it was after that clearance sale and
before 27 January that yov and Mr.Phip;;s had a discussion
about his doing some dairying and his buying your land?--Yes.

I don t know whether you need to look tack at that

affidavit again, but you said when you were looking through
it there was some mistakeson the first page?--Yes,

30 30
One of those you would now say is a mistake?--Yes.
#6007~-Yes., I trusted my solicitor.

Because you have sworn today that if ,anyone said that
you said %600 that would be untrue?--ithat's right.

MR.DaVILG: Thank you.

40 MR. McMILiLAN: I have no further questions. I call 40
Elwin Clifford Denman.

50 50

o | 2/14  sdl/64 . ¢

I———
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ELWYN CLIFFORD DxNMAN, sworn and examined:

'BY I'R. McMILLAN; Your full name is &lwyn Clifford Denuan(—-
That '8 correct.

You reside at 17 llacquarie Street, Booval?--Yes.

You are a registered valuer both in respect of rural and
urban valuationg?--l am,

10 You operate a business at Brisbane Xoad, Pooval?--I do, 10

Wwould you tell the court your background as a valuer - your
"experience as a valuer?--I joined the Valuer General's department
from school in 1954. I had approximately 19 years with them
in most parts of wueensland. 1 attained the position of a
valuer, Division 1, witih the Department.

BY HIu . ONOUR; 19 years in the Valuer General's UOffice =
that doesn't tell me anything. You could have been a filing
50 | clerk?--1 was a valuer - division 1 valuer over the latier
years of that time, starting off as a cadut in 1954 to valuer
in 1972, when I left them. At the time I left the department
|'X was stationed in the Wide Bay area in charge of all urban

valuatiins in that area. In the last 10 years 1 have bcen
in the Ipswich rea in private practice doing valuations on
all forus of real estate for all purposes.

20

BY MR. McilILLAN: You have had occasion to prepare a
valuation for the defendants in this matter over a certaln
;0 | property at Fernvale, have you?--I have. 30

I want you to have a lovk at these two documents, please?:
(Handed to witness..)

Do you recognise those?-=I1 do,

Are they the valuations you have prepared in respect of
certain river flat lands?--lhey are.

40 MR. McMIL.AN: I tender thoée valuations. ' 40

HIS HONGWR: The valuation of 27.334 hectares is ixhibit 21.
Exhibit 22 is the valuation of 4.125 hectares.

Ex.21 (Admitted and marked "Exhibit 21.")
Ex.22! (Admitted and marked "Exhibit 22.)

BY MR. McMIL.LAN: You have copies of those valusatiuns wit?
so | you?=-1 have, yes, 50

If you could look at Exhibit 21 - that is the valuation
in respect of the 27.334 hectares -« that is the Valuatlon over
two allotments borusring the Brisbane riverv-~-That's correct.

And the other valuation in respect of 4.125 hectares =
that is in respect of an area of land on the other gside of the
railway line frou those first two blocks --that's correct.

60 . 60
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It you could turn to page 2 of your valuation?--
(witnes does as requested.)

In the bottom section headed "valuation” where you refer
td&our valuation in 1977, at what date in 1977 are you
referring to?--lDecember.

That shows 27.%34% hectares at $1800 a hectare?--Per
hectare. +that's correct.

Could you tell the court what your conversion is for
price per acre?--That's approximately $730.

Could you go to the valuation for the other block

be per acref?--Approximately 800,

In February 1982, going back to the larger valuation, the
figure of 4,000 - would #1600 per acre be--——=?--that's an
approximate figure, yes.

Approximate conversion?--Yes.
convert that for the court into an acreage rate?--~Lthat would be
approximately $2,000 pcr acre.

When you valued both thuse parcels - if I can refer to

them as such - did you bring to mind the aspect of a dairy
quota?==No, '

$#20,000 at February 1982 fpom the other block - could youl

10

where you see "December 1977" on page 2. Can you see the figure
"$8,000"? Can you calculate for the court what that rate would

20
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"Milk quota" I should say?-~No, not at alle I valued .
the lands purely as they were -~ the river front block with the
probability of the availability of water to any owner - that
is, irripatiop water - and the other site, or the other smaller
property, the ten ac:e property, busically as a rural residential
home site rather than as its use as a farm adjunct.

We will come back to that point later, but if those blocks
had a milk quota attached to them would you value them any
differently?--Well,the milk quota is worth an added value to
the property, although the milk quotsa really, I think, attaches -
to the person more than to the property, or to both. Over the
last threeor four years it has been clearly common knowledge
within the industry that a litre of milk is worth $50, but in
all. probability in this modern day and age with milk farms
having a ready return as far as banks and lending institutions
are concerned, it could wellbe that it does add more than $#50.
Actually, I have got no evidence to prove that.

Have you valued a block with a milk quota on it and
included in it a factor for that milk quota?=--l1 never differentiate,
When I am doing a dairy I include that in with the property -
because in general there I am comparing dairy properties with
dairy properties because the quota is within,

If you had to, for example, value what was a dairy
producing property without that milk quota, what quota would
you use to value it7--Looking to the property, I would be looking
to sales of properties that didn't have a quota attached.

In your experience would the be less acre for acre then
one with a milk quota?--I believe so, but I haven't any
evidence to actually prove that.

. Turning to the larger block, the one at the equivalent
of#730 an acre in December 1977, that was valued, as you say,
without a milk quota attached to it?--That's correct.

With the knowledge that there was a milk quota attached
in December 1977 would you incresse that figure, and if so,
to what degree?--Well, I guess I would increase it by a minimum"
of#50 a litre for the quota that was there. Whether I could
justify any further amount over and above that, I don't know.
I haven't done any research in that area, but 1 would think
that at least it would increase by that %50 per litre.

Are you aware of the litreage quota attachine t%hose two
blocks 7-—-I1 believe that there is a quota for that area - to
cover that srea of 170 litres.

You have checked that out, h-ve you?--Not with the factory.
You obtained that information from where—————-=

MR. DAVIES: I objectto that unless he checked it with -
the factory. Obviously t'ese witneszes are allowed some
latitude, but unless he checked it  from proper sources =—e——=

HIS HONCUR: Yes, I think that is a proper objection.
I uphold it, - A
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BY MR. McMIIIAN: You mentioned that the valuation for
the smaller block, that is sub-division 1 of re sub-dvision C,
was based on a residential figure?--iWhat JAerm a rural r091*ential
home ‘site basxs.

It is prop-rty fit to carry dairy cattle though?--Yes. It
has been useqtor grazing and it is suitable for that purpose
but in the market place today it would more likely be used for
rural residential home site purposes.

BY HIS HONOUR: Whot you are saying iskhat on its own it
would carry very few cattle?--That's correct.

It is a hobby faerm for a weekend - a ten acre block, really?--
That's correct.

BY MR. McMILLAN: If it was farmed in conjunction with the
other two blocks would you have valued it at the same rste?—-~
I would have valued it in an amalgamation with the other two
properties at a lesser rate.

At a lesser rate?-=Yes,

Couﬁguzﬁg give any indication at all what that would be?e—
Without any cognizance of the residential site on it I'd
say#500 to $600 per acre.

Were you aw: re of what the market was like in the year
1977 in relatlon&o dairy properties 1n the Fernvale and contiguous
areas?--Not particularly. There isn't a lot of sales to go on,
particularly on the river, which would indicate to me that the
market generally wis slow, although I think it must be remabered
of the last 5 or 6 years, with the cxception of the calender
year 1981, the market has been slow. _

What significance does the calender year 1981 h:ave?--=1
would term it as being in reneral a min boom withinthe Real
Estate Industry, more particularly in relation to residential
and rural resicdential home sites but with some influence L01ng
onto the rural areas, as always happens.

Is that reflected in the figure per hectare that you have
estimated in February 19827--That is correct.

There has been in something like five years quite a Jjump?--
In my opinion it is most likely that the rur:l regment, if we
con work in average increases, probably rose about 1O per cent
per annum in 1978, 1979 and 1980, and by a much larger percentage -
probably 30 per cent - in the 1981 year. There arain I haven't
got a great magnltuggdagtggles to prove that, but being involved
in the real estate ver the period that would be my o
estimate of what did occur.

And did that mini boom start right in January 1981 or did
it start to rise and pick up over the months?--My memory of
my rcal estate office was that it happehed directly from the
start of Janusry 1981 and went through into February 1982, and
then tailed off.

MR, McMILLAN: Thank youe

t
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MR. DAVIES: No cross-examination.

PAULIND ELAINE WATSON,sworn and examined:

BY MR. McMILLAN: Your full name is Pauline Elaine .
Watson and you reside with your family at 11 Globe Street,
Gailes?==That's correct.

And you are one of the defendmts in this action?e-
That's righte. '

You and your husband have had an interest in the rural
areas for scme time?--That is correct.

N And that came to some succes® in 1974, did it?--That is
rig t.

¥hen you bought some land at Fernvale?--That is right,

What was the intention when you and your husband went
onto that property?--The idea was to farm it and run a dairy
farmthere, and also to stay in the district for as long as we
wanted to and to rar our children there.

And how did things go over the ycars from that time on?--
Well, we started there in 1974 - at the end of 1974, The dairy
industry shortly afterwards took & downturn. The milk industry
just wasn't what it used to be, We had droughts, we were
being pressed very, veryheavily from our second mortgage person,
Mr. Fryberg, that we owed a considersable amount of money .to.
Wewere also being pressed by the Bank of New South Wales that
had the first mortgage over the farm, and we found that we Jjust
couldn't make ends meet. We had to subsequently sell of a
portion of our property—-——-- ~

When did this occur?--About 1976, I think - I would not
quite be sure, We sold it to Mr. Fhipps' brother. That w as
a 40 acre block - a dry block. We wused to Just run some dry
cows on it.

That was Ken Phipps, was it?-——No, this was Mick - I cen't
remember,

Doug Phipps?- Doug Phipps, that's right. Ve also still
had financial difficulties. We didn't have very much rainj
we were using our electrical equipment for pumping for irrigating
our crQps which was causing considerable hardship as much as we
couldn t afford to pay our electricity accounts all the time.
We had to eventually make a decision what we were going to do.
Ve wanted to stay in the arcaj; we wanted to live in the areaj
but we had to make another dccision what we were going to do.
We kept a 12 acre block - I think it was around about the end
of 1977 because we did have a buyer on that block.
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| to witness.

We decided that we would pos«sibly have to sell the whole of !
the farm, that was, the rest of the farm.

When were you coming to this decision?--That was - actually
it would have Dbeen round about June/July of 1977. Ve had been
discussing what we were going to do for quite a considerable
amount of time, and it caused us a great deal of distress.
We saw what we had been working for all our years suddenly
crumble in front of us. We didn't want to leave the area
but we knew that we would have to make a decision, and the
decision was made later on that we would sell another portion 10
of that farm which was the 30-acre block that we subsequently
80ld to Mr. Glen Phipps. It was another ~ it was a house block:
with an older type home on it, with a dairy shed on it and |
some other out buildings. Then =——-.

The decision was made to do that towards the end of
1977, was it?--Lhat's right, yes, round about - I think,
about “Yecember.

You recall your husband discussing with you, the meetings?-~°

We had not stopped discussing those for months and months,
but he did discusg ===
MR. DAVIES: I object to what they may have «ww—-

HIS HONOUR: Yes. Inadmissible.

BY IMR. McMILLAN: You were aware that your husband was
speakingto. . Glen Phipps about the sale?~-Yfes, I wac aware of itq30

But you were not involvedat any stage in the negotiati&ns?—-
No, not directly. |

You were working, were you not?--l1 was working, yes.
Do you recall your husband coming to you and telling you =——=—-

MR. DAVIZS: No, I object to that.

» 40

HIS HONOUR: How do you make that admissible, Mr. McMillan'

BY MR. IMcMILLAN: Do you recall a contract being signed?--
I recall a contract being signed. '

With Mr. Phipps as the =---7--Mr, Phipps as being the
purchaser, yes.

You also recall the leases?--lMany. There were quite a
few, yes. They seemed to be floating around everywhere. ISO

Do you recall reading through those?~-i read them conpletely
at the time.

Would gou have a look at ¥xhibit 2, I think it is?--(Handed

You see your name at the top of that document?--Yes, I do. .

60
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Do you recognise that document: dJust have a quick look
at it?--Yz2s, this was one of the leases.

Could I.direct your attention to paragraph 3(a). It is
on page 4, halfway down?--%hat's right, yes, I have it.

Would you just read that to yourself there?--(Witness does
as requested.) Yes, I have read it.

~ That is not the first time you read that clause?--No,
I've read it many times.

HIS HONOUR: Mr. lMcMillan, it is a little ambiguous.
Does the witness mean she has read it many times in that docume

MR. McMILLAN: I was going to go on, Your Honour.

BY MR. McMILLAN: Have you read that clause in that document

on more than one occasion?--Not in - only once in this document
and I have just read it. .

Have you seen it in other documents, that clause?--I have
seen this clause in other documents.

What it says there - did gou_discuss any of the terms
of that clause with Mr. Phipps?--Never,

Your intention in December 1977 in relation tothe 30-acre
block was to do what?--In 19777

BY HIS BONOUR: The 30-gcre block is the one with the

house and dairy, so that you know what your barrister is talking

about ?--The 30-acre block in question was sold to Mr. Phipps.

nt?

9
20

30

BY MR. McMILLAN: That was your intention to do that?--Yes.
!
In so far as the rest of your farm was concerned, what !

was your intention in December 19777?--Never to sell the whole
of the farm. The idea behind it was that if we did decide to
sell at a future date within the lease period, well, the lease
wasn't even mentioned at that time, but if we did decide to
sell later because of any number of reasons - ill health, ,

or whatever - that Mp. P,ipps could have the opportunity té
purchase our propertye.

MR. McMILLAN: I have no further questions.

CROSS-EXAMINATION :

BY MR. DAVIES: You did not discuss any of this matter
with Mr. Phipps because you left all of the negotiations to
your husband?--I didn't leave all the negotiations to my
husband. We had ====-

You did not do any of them?--I1 didn't do them exactly,
but we did have indirect - I had ====-

L 40

50
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You had discussed ———-7--We had talked about it.

No doubt you discussed it with your husband, but you
left him with authority to talk to lMr. Phipps about it ¢--On
my behalf? -

Yes, on your behalf?--Yes,

Is that right; and you agree, with Mr. Phipps, on your
'0 | behalf?--Not entirely. If we came to an arrangement abouf 10
certain things, that would have been all right. 1 wouldn't

agree to anything. It had to be something that was agreegble !
to us. - i

Byt so far as - perhaps I have not put it correctly,
clearly enough to you, but so far as you and Mr. Phipps were
concerned, you left your husband to be the intermediary,
to be the initiator?--that's right.

20 | Mrs. Watson, finally, I put it to you that your intention :
in December 1977 was to lease that 79 acres to Mr. Yhipps
with an option for him to purchase?--Never.

During the lease period?--Never.

MR. DAVIES: I have nothing further.

MR. McMILIAN: If the witnessscould be excused?

30 HIS HONOUR: Yes, you are excused from further attendance. | 3o
MR. McMILLAN: That is the case for the defence.
HIS HONOUR: Any evidence in rebuttal at all?
MR. DAVIES: No.

MR. DAVIES addressed His Honour.

40 MR. McMILLAN addressed His Honoure. 40

o]
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IN THE SUPREME COURT No. 5 ~ Reasons for Judgument.
(Shepherdson J.g

OF QUEENSLAND

No. 4554 of 1982 1
BETWEEN:
GLEN ROBERT PHIPPS
Plaintiff
AND: |
JAMES JOSEPH WATSON 10
and PAULINE ELAINE WATSON
Defendants
JUDGMENT -~ SHEPHERDSON J.
Delivered the G day. of 1A\J53bﬁg1 1983. 20
The plaintiff seeks an order for rectification of a lease made
on the Tth April 1978 between the plaintiff as lessee and the
defendénts as lessors under which the defendants leased to the
plaintiff an estaté in fee simple in the land therein mofe 30

particularly described for a period of five years commencing from
17th February 1978 at a rental therein specified. The land in
question which is registered under fhe RFal Property Acts 1861-1981
has a total area of 77 acres 2 roods 38 perches (31.459 hectares)
and is situated at Fernvale. The lease itself is not yet registered 40
in the Titles Office but had been lodged for registration in that
office on Uth May 1979, rejected by that office on 9th July 1979
and lodged once again on or about 17th December 1981. Thé lease
contains among the mutual agreements between the parties cl. 3(a)
which reads as follows:- 50
"(a) At all times during the said term or at the
expiration of the said term the lessee may offer to
purchase the demised land from the lessor for the
consideration equivalent of one thousand dollars

($1,000.00) per acre."

Supreme Court
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A9 August 1987




It is this clause which the plaintiff seeks to have rectified 1
"so as to embody an option to purchase conferring upon the
plaintiff the fight to purchase ﬁhe lands .... during the subsistence
of or at the expiration of the lease ... at a price of $1,000.00
per acre". If rectification is ordered the plaintiff seeks a
declaration that the plaintiff's purported exercise of the option 10
to purchase on 11th February 1962 be deemed to be a valid and
proper exercise of the option. The plaintiff further seeks specific
performance of the agreement asrectified.

Before me the principal issue was whether or not the plaintiff
had made out a case for rectification.: 20

The plaintiff's case was that there was a prior oral agreement
made between the plaintiff and th% defendants whereby it was agreed
that the lease would contain a clause conferring on the plaintiff
an option to purchase the defendants' land during the subsistence
of the lease or at the expiration thereof for a consideration
equivalent to $1,000.00 per acre, that the lease was intended to
embody that prior oral agreement, that the lease was so signed by
the plaintiff and the defendants in the belief that it embodied
that prior oral agreement but thgt the lease was drawh up and 4C
signed under a mutual mistake of fact in that both the plaintiff and
the defendants were at all material times of the belief that the
agreement contained a valid and enforceable option clause. The
defendants put all these claims in issue. By a late amendment to
his statement of claim the plaintiff pléaded in the alternative 5¢
that if there was no prior oral agreement as alleged it was the
common intention quthe plaintiff and the defendants continuing

up to the time of execution of the lease that a term such as that

alleged be included in the lease and by mistake it was not.
Supreme Court
=130~ . No.5 Reasons for Judrgment

(Shepherdson J.)
19 August 1983




The plaintiff's case depended largely on the evidence of the 1
plaintiff and-his wife and of a Mr Palfrey, a solicitor in the
employ of Messrs Dale and Fallu the firm of solicitors acting
for the defendants.

There were serious issues of credibility. The plaintiff is
a young man who in mid December 1977 had heard that the defendants 10
had their property at Fernvale up for sale. This property consisted
of the land which is the subject of the above lease and a block
containing 30 acres. On this latter block was a dwelling house,
a dairy, a garage, a barn andva shed. In evidence the 30 acre
block was calied "the top portion™ and the remaining land of some 20
77 acres was called "the river flat area". Thelatter area had quite
a large frontage to the Brisbane River. The top portion and the
river flat area were separated by a road and the top portion appears
to have been so@e distance to the south and east of the piver flat
area. In mid December 1977 the plaintiff's brother named Ken Phipps'ao
had lived on a property adjoining the defendants' and the plaintiff
himself had earlier lived with his brother on that property for
about five years. ©On the top portiqn the defendants operated a
registered dairy and all the land was used in this operation. The 40
river flat area which was cultivated with lucerne and oats provided
grazing for the dairy herd and the defeéndants strip fed the herd

on this part of the land. Any person using the top portion as a

dairy needed the river flat area to have any chance of success as

a dairy farmer.

50
In mid December 1977 the plaintiff and his brother spoke to

the male defendant at the defendants' property and asked him if it
would be possible for the plaintiff to purchase the top portion of

the farm on condition that the plaintiff could lease the river flat
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area. A price for the top portion was mentioned - it was $39,500.00. 1
The term of a lease was discussed and possible terms of three and
five years wefe mentioned. I pause to point out that in respect of
this first discussion there was disagreemeﬁt between the parties as
to certain aspects of the discussion. For his part the plaintiff
asserﬁgd that the male defendant agreed to give a five year lease 10
with a rental of $200.00 per caléndar month - the male defendant
said there was no agreement as to term or rent.

Oné or two days later the plaintiff, aécompahied by hié brother
Ken, again met the male defendant on the defendants' property.
According to the plaintiff he and the mgie defendant agreéd that 20
"the plaintiff would buy the top portion bare of stock for $39,500.00
and the defendants would give him a five year leasé over the river
flat area at a rental of $200.00 pér calendar month. The $39,500.00
was to be satisfied to the defendants by the plaintiff transferring
to the defendants a house at Coalfalls Ipswich said to Se'worth 30
$25,000 and by paying the balance in cash. The male defendant
was to inspect the Cbalfalls house. There was basic agreeﬁent between
the parties as to the matters to which f'have Just referred. The
male defendant however said that save for agreeing on the five 40
year term there was at that stage'no agreeﬁent as to who was to
pay rates, electricity, etc. |

The plaintiff said that shortly after this conversation he
went to the office of his solicitors, Mesérs Dale and Fallu, and
there saw a Mr Bloxsom. The date of this interview was not discloseq50
in evidence although the plaintiff said it was in mid December.
The plaintiff received certain advice from MY Bloxsom as a
result of which onithe same day at about 4 to 5 p.m. he and
his wife went to.the defendants' farm and there saw the male

defendant who was in the dairy milking. The plaintiff swore that the
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male defendant had a discussion with him and his wife at the side
gate to the dairy.v |

According to the plaintiff there was initially a discussion
about who was to pay the rates on the leased aréa and as a result
of this discussion the plaintiff offered to pay an extra $20.00
per month on the lease of.the land and the defendants would pay the
rates. The plaintiff said the male defendant agreed to this. The
plaintiff claimed that he then'had a discussion with the male
defendant which resultedsin the agreement on which he bases his

claim for rectification. His evidence was:-

"

‘After that I asked him would he give me an option
to purchase the 79-acre block of land that I was going
to lease, and he said he would and he then went on to
explain to me how good they were -----

How good what were?-- How good the land was. He
said it was very good land. It was river soil, and
he also said that considering the lease is a five-
year lease he believed he would have to ask $¢1,0080
per acre.

How did that price compare so far as you knew
with current prices of land of that area?-- Well, I
believed it was rather steep. I also know that -----

What was the going rate?>- Well, the going rate,
I believe, was about $600, $700 to $800, depending on
the land, of course, but similar land, and that was
top going in my opinion at that time.

I intérrupted you. You said that he said seeing
as the lease had another 5 years to run he would have
to ask $1,000?-- That's correct.
What did you say to that?-- I agreed to it."
The plaintiff's wife gave evidence ‘to support her husband.
Her evidence so far as related to the discussion after the agreement
by the plaintiff to pay an extra $20.00 per month in return for the

defendants' paying the rates was:-

" BY MR DAVIES: After that discussion what else
was said?-- Glen asked him would he consider an option

to purchase within the lease period. Supreme Court
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" And what did Mr Watson say?-- He said - well, 1
he said he would have to consider how well the flats

were and what the price rise would be within five

years and he asked for $1000 an acre.

Was it all said as quickly as that?-- No, there
was other general discussion between -----

Was this discussion about the flats area as
short as that?-- No. He went on to say how well they
were, and that's about it - just how well they were. 10

He said he would have to ask $1000 an acre?--
Yes.

What did your husband say to that?-- Glen agreed
to it."

For his part the male defendant admitted an occasion when the
plaintiff and his wife had come to the side gate near the dairy. 20
He agreed thét there was there a discussion with the plaintiff and
his wife as a result of which he agreed that the plaintiff would
pay fhe electricity and the defendants would pay the rates and
the rent on the lease would increase to $220.00 per calendar month.
However, he denied the accuracy and veracity of the claims by the 50
plaintiff and his wife as to the conversation thereafter. According
to the male defendant he said that the plaintiff had asked if
he would "accept $750.00 an acre if we eyer sold and I said no
it would be more like $1,000.00 and it would have to be $1,000.00. 40
I was very determined on that matterﬁ. The male defendant said
in evidence during cross-examination that he had told the plaintiff
and his wife that they could have a right of first refusal.

This meeting at the side gate to the dairy and what was said
at it was a focal and vital point in the plaintiff's case. I should 5C
here say that £he exact chronology of all events including meetings
between the parties was difficult and‘indeed impossible to piece
together accurately.

What was clear however was that the following.events did occur
but in some instances the date of éccurrence was uncertain:-
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1.

3.

At some date probably in mid December 1977 the

male defendant visited the plaintiff's house

at 1 Ashgrove Avenue, Coalfalls and satisfied
himself that it was worth $25,000.00 and that
the defendants would accept a‘transfer of this
house to theﬁ as parﬁ payment of the pu?chase
price of $39,500.0Q for the 30 acre block.

By a letter dated 19th December 1977 Richard
Zande and Associates, the solicitors acting for
“the defendants wrote to Dale and Fallu a letter

which,omitting formal parts, read:-

" Re: Watson sale to Phipps

We enclose herewith contract for sale
in duplicate for signature by your client
and return to our office at your earliest
convenience.

ve understand from our clients' instruc-
tions that your client will have the option
to purchase certain other lands during the
currency of a lease yet to be prepared and
that such option shall be contained in the
said lease.

We await receipt of 'your further advices
herein at your earliest convenience."

(See Exhibit 3).
By letter dated 21st December 1977 (see Exhibit U)
Dale and Fallu wrote to Richard Zande and Associates

as follows:=-

WRE: PURCHASE G.R. PHIPPS FROM J.J. & P.E. WATSON

With reference hereto we return herewith
contract of sale in duplicate duly complected
by our client and shall be pleased to receive
the original thereof when same has been executed
by your client vendors.

We shall also be pleased to receive the lease
contained in the option to purchase in due course."

There was a meeting in the office of Richard Zande
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and Associates at which were present the plaintiff,
the plaintiff's mother, the male defendant and
his';olicitop, Mr Palfrey.
On 6th January 1978 the defendanfs signed a
contract in writing whereby they sola to the
defendants for $39,500.00 the 30 acres forming the
top portion of their farm at Férnvale (see Exhibit 1).
This‘contréct expressly provided in a special type-
written condition:; |

"(¢) This contract is also subject to the

vendors granting to the purchaser a lease

for five years (5) over approximately 78

acres adjoining the property the subject of

the within contract."
On 25th January 1978 Richard Zande and Associates
wrote to Dale and Fallu & letter (Exhibit 5) which
(omitting formal parts) reads:-

" Further to our previous correspondence we

enclose herewith your client's copy of the
relevant contract of sale together with draft
lease for your perusal.

We acknowledge receipt of deposit of $100.00
and expect to be in a positign to advise you

of the vendor's application for finance persuant

to special clause (a) of the contract in the near
future. ' '

We invite you to complete the draft lease

where blanks occurr and we would appreciate your

further advices in the near future."
The $100.00 deposit therein referred to appears to have
been the deposit refeﬁred to in the contract (Exhibit 1).
On 27th January 1978 the plaintiff and the male
defendant attended a meeting of the full board of
directors of the Queensland Farmers Co-operative

Association Limited.

On 1st February 1978 Richard Zande and Associates wrote
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10.

a letter to Dale and Fallu (Exhibit 6) which
(omitting formal parts) reads as follows:-

" We enclose herewith lease in triplicate

duly executed by our client. Kindly

request your client to execute same and

return these documents to us for payment of

stamp duty and registration. We also

enclose herewith our account for consideration

by your client."
On 9th February 1978 Dale and Fallu wrote to Richard
Zande and Associates a letter (Exhibit 7) which
(omitting formal parts) reads:-

" We refer to your letter of the 1st instant

and to our recent telephone conversation and

enclose herewith lease in triplicate duly

signed by our client. We will forward you our

client's cheque in payment of your account on

‘receipt thereof ... P.S. Cheque for $372.20

herewith. Please acknowledge."
This letter appears to have been signed by Mr Bloxsom.
A document styled "LEASEY" made between the defendants
aé lessors and the plaintiff as lessee over the river
flat area was executed. This lease which is Exhibit
19 was signed by the plaintiff on 6th February 1978
and by the defendants on 1st February 1978. It
contained among the mutual agreements between the
parties a clause, Clause 3(a) which is in identical
terms to the Clause 3(a) of the lease in respect of
which rectification is sought.
On or about 17th February 1978 the sale and purchase

of the 30 acres being the top portion was completed

at settlement.

At the meeting of the directors of the Queensland Farmers

Co-operative Associaﬁion Limited the male defendant made certain

statements. Minutes of that meeting were tendered in evidence
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(Exhibit 15) and these minutes show:- 1

" At approximately 10.20 a.m. Messrs Watson and
Phipps were recceived by the Board. Both the

suppliers had appeared at Head Office requesting an
opportunity to discuss with the Board matters relating
to a sale from Watson to Phipps and the involvement

of the quota.

Mr Watson stated that he had recently sold 30
acres and his dairy and house to Mr Phipps and leased
a further 90 acres to Mr Phipps with an option to
purchase. He had not supplied since 15th January
1978 .

10

After answering questions the visitors retired.™

I should here say that in oral evidence the male defendant
denied that‘he'had madé to the board the statement attributed to 20
him in the minutes. He was unable to swear poéitively that he
did not mention to the board the word "option".

In the plaintiff's case no evidence was led to prove the
circumstances under which.the plaintiff on 6th February 1978 had
signed the lease (Exhibit 19) which lease had obviously come into 20
the plaintiff's solicitors' hands before the plaintiff signed it
(see Exhibits 6 and 7).

It was not in issue between the parties that the lease

e

(Exhibit 19) was not in a form which could be registered in the

4
Titles Office and therefore a fresh lease thought to be in 0

registrable form was executed by the‘parties. That lease ?Exhibit

2) 1s the document dated 7th April 1978 of which rectification is
sought. One notes that on 7th Abril 1978 the plaintiff's.solicitors
wrote to the defendants"solicitors a letter (Exhibit 8) which

50

omitting formal parts reads:-

" ~RE: LEASE PHTPPS FROM WATSON

With reference hereto we advise our client has
now called on us and completed the lease herein which
in spite of our instructions to have same forwarded to
us was handed to your client who took same to Mr
Phipps and requested him to sign same.
Supreme Court
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" We have been through the lease and point out 1
that we have marked errors on pages 2 and 5 which

require amending and request that you will attend

thereto before lodging in the Titles Office.

We would also wish to bring to your notice that
.our client has informed us your clicnt has not
delivered to him the Tyne Rippers and the Blowamist
Portable although he has stated on several occasions
he would have same delivered. We bring this to your
notice as these items are contained in Schedule No.
2 which are not yet in the possession of our client
and in the event of any termination of the lease we
require it put on record until such time as we notify
you these items have been delivered to our client."

10

I pause to point out that that letter indicates clearly that the
plaintiff's solicitors had been through the lease apparently -with 50
some care because certain items referred to in Schedule No. 2
to the lease were said not to have delivered to the plaintiff.

One noteé also that the plaintiff's signatures to botﬁ leases
(Exhibits 19 and 2) were witnessedfby the same person.

A major witness in the plaintiff's case was Mr Warren Harold 30
Palfrey a solicitor who in December 1977 had been employed in
the office of Richard Zande and Associates for about twelve months.
Mr Palfrey was admitted as a solicitor in April 1976. He was a
young man. His work with Zande and Asso¢iates was, he said "perhaps
exclusively i@ the cémmon law field. I did very little cdnveyancinghqo
He also said that it was the first farming lease he had done. His
evidence-in-chief was provided principally in a signed statement
dated 25th July 1983 attached to which were photocopies of certain
notes he had made and a photocopy of the letter dated 19th December
1977 (Exhibit 3). It was clear from that statement (which is 50
Exhibit 11) and indeed from thé whole of Mr Palfrey's evidence that
hé had virtually no recollection of hié dealings with of involving

the defendants or either of them and that what he said in evidence

before me was really based on what he said was his memory refreshed
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from thce notes he had made at the time. Four pages of such notes
were put into evidence (Exhibit 12). When they were made did not
appear. I formed the view that they were made at the same time
and probébly some short time before the létter dated 19th December
1977 (Exhibit 3) under cover of which the contract of sale was
sent to the plaintiff's solicitors.

The first page of Exhibit 12 is almost all in the hand-
writing of Mr Palfrey and thét indludes the follqwing:—

"Lease bottom flats for 5 years. Option to purchase
for this (?) as well." (The question mark is mine).

The third page'of Exhibit 12 is all in the hand-writing of

Mr Palfrey and this hand-writing includes the followiﬁg:-
"Lease 5 yrs option to purchase.

Rental $200 - calendar mth. .... Rates to be

paid by lessor." :

Pausing here I find it difficult to place the latter reference
to the rates before 19th December 1977 because if the plaintiff is
correct this matter was not agreed until the meeting at the gate
when he said agreement was reached that the rent would be $220.00
per calendar month. At the top of p. 3 of Exhibit 12 the rent is
said to be $200.00 pef calendar month. This point illustrates well
the difficulty I have had in attempting to piece together in
reasonably‘accurate chronological order the meetings between the
parties and the discussions at those meetings.

Exhibit 13 is a single page containing hand-written notes by
Mr Palfrey. He translated this hand—writiﬁg.in evidence in the
witness box and it reads:-

"Mr Watson

not furniture should be fixture

lease

option to purchase to be at $1000 per acre
I am to pay rates

he will pay electricity

rental $220.00
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"advise Mr Bloxsom of R.P;O. description." - f
I shall have more to say about Exhibit 13 later - it was the document v
on which the blaintiff relied heavily.

The defendants tendered in evidence through Mr Palfrey another
signed statement by Mr Palfrey (Exhibit 14). This was a statement
signed by Mr Palfrey at the request of the defendaht's soliciﬁors 10
shortly before he gave.evidenee before me. It dealt with a meeting
in Mr Palfrey's office at which the male defendant and the plaintiff
and the plaintiff'é mother were present to discuss, as Mr Palfrey
said, the preparation of a lease. At the time of making the
statement (Exhibit 14) Mr Palfrey had before him hand-written notes <0
which he said were made by him at thq time pf the interview. In
the witness box Mr Palfrey indicated the four pages of notes (Exhibit
12) as beihg the notes which he there referred to. 1In his statement
(Exhibit 14) he said.that he was unable, even after reading the
notes, to say what the intention of the parties was. 1In feference *
to cl. 3(a)'in the lease he said in his statement "I agree that the
clause in its present form does not constitﬁte an absolute option to

purchase",.

In the witness box Mr Palfrey agreed that he could give no 40
indication of the identity of the person from whom came the ;word
"option" used in the notes (Exhibit 12). To return to Exhibit 13 -
the plaintiff relied heavily on this bécause in the plaintiff's
submission this.clearly showed that the male defendant had told

Mr Palfrey that the plaintiff, who wés tﬂe lessee under the lease,
was to have an option to purchase the leased land at $1,000.00 per
acre. The plaintiff also relied heaviiy on the letter of 19th
December 1977 (Exhibit 3) and the statement therein relating to an

option to purchase. This letter was composed by Mr Palfrey but not
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signed by him.

Although in his signed statement (Exhibit 11) Mr Palfrey said 1
(in referring to the letter of.19th'December 1977):~

"In using the word option to purchése in that letter

I again intended to use the word in the sense and to

convey the meaning of 'legally enforceable option'."
I am not at all satisfied that wheh Mr'Palfrey used the wofd "option"
in that letter he intended ﬁo convey the'meéning he now says ﬁe did. 10
I take the same view of Mr Palfrey's'use of'the word "option" in
-the hand-written notes (Exhibits 12 and 13). Mr Palfrey was I |
though easily suggestible'in evidence before me and that virtually
all his evidenée was his present reconstruction based on his notes
and other documents which had come int6 existehcé at about that time. aC
Mr Palfrey was well aware of the importance of his evidence in this
case. In assessing what weight I wshould give to Mr Palfrey's
evidence, I was not helped at all by a complete lack of evidence
about how this young solicitor, inexperienced in conveyancing and
especially in preparing farm leases, went about drafting tﬁé lease 20
and in particular drafting cl. 3(a) whiéh.appeared in'the first
lease (Exhibit 19) and}thg second lease (Exhibit 2). Did Mr
Palfrey have a suitable precedenﬁ? If so, ffom wﬁence did he obtain
that precedent? Or did he, without the aid of‘any suitabie 40
conveyancing precedent for an option to' purchase, draft cl. 3(a)
and therein set oﬁt'what'he then believed was the'inténtion'of the
lessor at that time? I thought these were matters of vital siénifig-
ance because after all it is part of‘the plaintiff's case that both
| the leases were signed by both the pléintiff and the défendants in
the belief that each embodied the oral.agreement conferring the
option to purchase'af $1,000.00 per acre which the plaintiff alleges
was made at the side gate to the dairy.

No’evidence'was called as to the circumstances under which the
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plaintiff signed each lease and more particularly of what attention
the plaintiff's solicitors paid to the lease when it was received
by them first in draft form under cover of the letter of 25th
Jan?ary 1978 (Exhibit 5), later when it was sent by the defendants'
solicitor to the plaintiff's solicitor under cover of a letter
dated 1§t February 1978 (Exhibit 6), later when on 9th February
1978 (see Exhibit 7) the executed first lease was sent by the
plaintiff's soiicitors to the defendants' solicitors and later still
when on 7th April 1978 the executed second lease was sent by the
plaintiff's solicitors to the defendants' solicitors (see Ekhibit
8). |

That letter of 7th April 1978 makes it quite clear that the
plaintiff's solicitors perused the leasé and T infer examined it
fairly closely - they pointed out certain errors. No complaint
was made then that cl. 3(a) did not express the true agreement
betwéen the parties. Clauée 3(a) is in identical terms in each
lease. The only sensible construction that can be placed on
cl. 3(a) is that during the term of the lease or at the expiration
thereof the plaintiff as lessee had the right to offer to buy the
land for $1,000.00 per acre and there is no obligation on the

defendants as lessor to accept that offer. In short cl. 3(a) is

what may be commonly called a right of first refusal or very loosely, an

agreement to agree. Such an agreement has no binding effect in
law.

I thought the absence from the witness box of any person from
the plaintiff's soliciﬁors' office and especially the absence of
Mr Bloxsom was surprising because it was thé plaintiff's case that
it was as a result of Mr Bloxsom's advice that he and his wife

went back to see the male defendant to try to obtain an option to
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purchase the land. If that were true one would reasonably have 1
-expected therefore that the.pléintiff's solicitors would have been
cgreful to eﬁsure that the lease containcd_this option. There was
indeed evidence from the plaintiff's wife that she could recall the
plaintiff going to Dale and Fallu and reading through the lease
with Mr Bloxsom. 10
I have mentioned at this stage these particular aspects'because

of the onus of proof lying on a plaintiff who seeks rectification

upon the ground of mistake. 1In Joscelyne v. Nissen & Anor. (1970)

2 Q.B. 86 Russell L.J. in givihg the judgment of the Court of

' - 20
Appeal said (at p. 98):-

" Lastly, reference was made to a decision of Megaw

J. shortly noted in London Weekend Television Ltd. v.

Paris and Griffith (1969) 113 Sol J. 222. He expressed

the view that the propositions of Simonds J. in Crane's

case [1939] 1 All E.R. 662 were binding as a result of

their express approval by this court. He then used this

phrase, according to the report, a phrase which if correct

covers the present case, at p. 222: | 50

‘Khere two persons agreed expressly with one
another what was the meaning of a particular
phrase but did not record their definition
in the contract itself, if one of the parties
sought to enforce the agreement on the basis
of some other meaning, he could be prevented
by an action for rectification.’

In our judgment the law is as expounded by Simonds J. in 40

Crane's case with the qualification that some outward;

expression of accord is required. We do not wish to

attempt to state in any different phrases that with

which we entirely agree, except to say that it is in

our view better to use only the phrase 'convincing ,

proof!' without echoing an old-fashioned word such as-

‘irrefragable' and without importing from the criminal

law the phrase 'beyond all reasonable doubt'.

Remembering always the strong burden of proof that 50

lies on the shoulders of those seeking rectification,

and that the requisite accord and continuance of accord

of intention may be the more difficult to establish

if a complete antecedent concluded contract be not

shown, it would be a sorry state of affairs if when

that burden is discharged a party to a written contract

could, on discovery that the written language chcsen

for the document did not on its true construction

reflect the accord of the parties on a particular point,
take advantage of the fact."
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To summarize my views on the value of Mr Palfrey's evidence -
his evidence failed to satisfy me that the male defendant told him
that he had agreed to give the plaintiff an option to purchase the
léased lands at a price.of $1,000.00 per acre such option to bé
exercised during the currency of the lease or at the expiration
thereof. I thought that when Mr Palfrey used the word "option™"
he was probably using some form of shorthand and that his drafting
of el. 3(a) produced a result entirely consistent with what the
male defendant said was one result of the discussion at the side
gate to the dairy - the other resﬁlt was agreement to increase the rent.

I should at this stage comment upon criticism made by the
defendants' counsel of the absence from the witness box of the
plaintiff's mother. His mother was, I am satisfied, present at a
meeting at the office of Richard Zénde and Associates when there
were also present the plaintiff, the male defendant and Mr Palfrey.
In my view the defendants' criticism of her absence carries little
weight if Mr Palfrey is correct when he says that the four pages of
notes (Exhibit 12) were made during the meeting at which she was
present. I find these notes probably wegxe made at that time. The
notes séy nothing about the purchase price be it option or first
refusél and thus her evidence as ﬁo what she might say occurred at
that meeting seems to me to be of little or no value. It is to be
remembered that these notes (Exhibit 12) refer to a rental of
$200.00 per month and thus this meeting in the solicitor's office
was probably before the vital one at the side gate to the dairy.

Mr Palfrey conéidered that Exhibit 13 came into existence on an
occasion other than the meeting in the office - I find that Exhibit
13 probably did come into existence after the meeting in the

solicitor's office and after the meeting at the side gate to the
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dairy.

The plaintiff called oral evidence from Neil Leslie Zabel, who
on 27th January 1978, was a director 6f ngensland Farmers Co-
oberative Association Limited and preéent at a meeting of . the
board of directors 6f that organization held on that day. He swore
that ﬁe could remember that meeting cléarly and that he had no need
to refresh his memory from the minutes.  He said that he could
femember the plaintiff and the malé defendant being at the meeting.
According to Mr Zabel he remembered the gist of what the male
.defendant had éaid to the meeting. This gist was, he said:-

"That he was selliﬁg part of his property to Mr Phipps
initially and that Mr Phipps had an option to purchase -

a lease with an option to purchase the remainder in

‘five years' time."

When asked whether any price was mentioned for the option by

Mr Watson he replied:-

"Well I can recall the figure of $1,000.00 an acre
being mentioned at the time.™"

He thought Mr Watson mentioned it.

Mr Zabel was adamant that the defendant had used the word
"option". The minutes (Exhibit 15) which cover some three foolscap
page;%:Zre, he said, a true and correct record, include what Mr Zabel said
the male defendant said at the time. There was evidence that the
minutes of the meeting were taken down in longhand by Mr Whyte, the
Co-operaﬁive's secretary. .According to Exhibit 15, the meeting
lasted from 9.30 a.m. to.6.32 p.m. with a break for lunch from
12.50 p.m. to 1.25 p.m. According to the minutes éopies of the
contract of sale and lease agreement were presented to the meeting
later in the day, the minutes noting that fhey ﬁad been left there
by the male defendant.

I should here say that there was no explanation given as to how
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1
a copy of a lease agreement, which was not executed until 1st February

1978, could be left with the meeting on 27th January 1978. Mf
Whyte, the secretary, was not called as a witness.

I told counsel during addresses that when Mr Zabel first
entered the Court he waved and smiled to the plaintiff‘in a friendly
gesture. This behaviour was unobserved by any counsel - the 10
plaintiff was sitting towards the rear of the Court and not close
to his legal representatives. This perhaps unfortunate first
impression of Mr Zabel was confirmed in his evidence. In my view
he attempted in the witness bdx to help the piaintiff as much as
he could - embellishing the contents of the minutes by mentioning 20
a price. In short he did not impress me as a person on whose
evidence I could safely rely. I reject hié claim that the male
defendant told the meeting that he had given the plaintiff an option
to purchase the leased area ané at a price of $1,000.00 per acre. 0
I reject too the accuracy of'the relevant statement in the minutes ’
vhich are to say the least sparse indéed when one considers the
length of time of the meeting.

In rejecting Mr Zabel's evidence and the evidence of the
minutes I take into account the admission of the male defendant 40
that he could not swear positively before me that.he did nrot mentipn
"option” to the board on 27th January 1978. Déspite this admission
I have formed the view that,cnuthe balance of probabilities, the
male defendant did not tell the board that he had given ghe plaintiff
an option to pubchase the land which was to be leased to the 50
plaintiff.

I turn now to the evidence in the defence case which rested

principally upon the male defendant. His‘credibility was stronély

attacked. In the witness box, when under cross-examination, he was
Supreme Court
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shown to have made a number of inconsistent statements. Attention 1
naturally focussed on the meeting at the side gate to the dairy.
According to the male defendant the plaintiff asked if the

defendanfs would accept $750.00 per acre. . Iﬂ cross—-examination 1t
appeared that in an affidavit sworn by the male defendant on

24th February 1982 (Exhibit 20) he had stated that the plaintiff 10
mentioned $600.00 ber acre. Next, the hale defendant mentiongd for

the first time in cross-examination that during this conversation

he had told the plaintiff he could have a right of first refusal.

He was adamaﬁt that he had useq these words. In cross-examination
there also appeared a variation in evidence as to a conversation 20
between the plaintiff and.thé male defendant in April 1981. The male
defendant also swore that he had seen the plaintiff sign the

contract of sale at the meeting with.Mr Palfrey in the solicitor's
office when an examination of the contract (Exhibit 1) shows that

the plaintiff's signature as purchaser waé apparently witnessed by >
Mr Bloxsom who was not present at thaﬁ meeting.

The plaintiff's counsel submitted that these incidents coupled
with what he said was the male defeﬁdant's poor performance in the
witnesé box showed thét the male defendant was not teliing the 40
truth about the discussion at the.side gate to the dairy. He submits
that I shouid find that the male deféﬁdant's conducﬁ has been
deceptiveandtheréfore, he submits, the'plaintiff's ultimate burden

of proof is made lighter.

In the view which I take of all'the evidence before me I have

50

come to the conclusion that I prefer the male defendént's version
of what occurred and what was said at the vital conversation at the
side gate to the dairy. I find that the male defendant did not
agree to give the plaintiff an option to purchase the leased lands

during the currency of the lease or at the expiration thereof at a
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price of $1,000.00 per acre but that he told them that they could 1

have what he Qalléd a right of first refusal at a price of $1,000.00

per acre. I ﬁake this finding taking into account the criticisms

made of the male defendant's performance in the witness box. I

should here say that I have found it important in assessing the

evidence in this case to bear in mind the onus of proof iying on 10

the plaintiff and to which I have earlier referred. I have considered

all the evidencé in reaching the conclusion just expressed. I

had doubts about the plaintiff and his wife while they were giving

evidence and these doubts were‘not dispelled by the lack of

evidence in respect of various matters to which I have already referrgg.
The principles applicable in a case such as the one before me

were recently restated by the High Court of Australia in Pukallus

& Anor. v. Cameron (1982) 56 A.L.J.R. 907. At p. 909 Wilson J.

(with whom Gibbs C.J. agreed) said:-
u The case raises no issue as to the principles

which govern the rectification of a contract. Those

principles are not in dispute. There need not be a

concluded antecedent contract, but there must be an

intention common to both parties at the time of

contract to include in their bargain a term which

by mutual mistake is omitted therefrom: Crane v.

Hegeman-Harris Co. Inc. [1939] 1 All E.R. 662, at

p. 66L; Slee v. Warke (1949), 86 C.L.R. 271, at p. 280;

Joscelyne v. Nissen [1970] 2 Q.B. 86, at p. 98; 40

Maralinga Pty. Ltd. v. Major Enterprises Pty. Ltd.

(1973), 128 C.L.R. 336, at p. 350. So long as there

is a continuing common intention of the parties, it

may not be necessary to show that the accord found

outward expression, notwithstanding the views

expressed to the contrary in Joscelyne (at p. 98), and

Maralinga (at p. 350). The opposing view is argued

by Mr Bromley Q.C. in an article in 87 L.Q.R. 532. It

is unnecessary to pursue the distinction in the present

case because the representation of the respondent and

its acceptance by the appellants plainly established
such an accord. '

5C

The second principle governing the rectification
of a contract which is material to this case is that
which requires the plaintiff to advance 'convincing
proof' (Joscelyne, at p. 98) that the written contract
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"does not embody the final intention of the parties.
The omitted ingredient must be capable of such proof
in clear and precise terms: Australian Gypsum Ltd.
and Australian Plaster Co. Ltd. v. Hume Steel Lid.
(1930), 5 C.L.R. 54 at p. 64; Slee v. Warke, at
p. 281; Maralinga, at p. 349. The Court must not
assume for itself the task of making the contract
for the parties.™”

Brennan J. at p. 911 referred with approval to the following

passage in Fowler v. Fowler (1859), 4 De G. & J. 250, at p. 265;

45 E.R. 97, at p. 103:-
" It is clear that a person who seeks to rectify

a deed upon the ground of mistake must be required to

establish, in the clearest and most satisfactory manner,

that the alleged intention to which he desires it to be

made conformable continued concurrently in the minds of

all parties down to the time of its execution, and also

must be able to shew exactly and precisely the form

to which the deed ought to be brought.  For there is

a material difference between setting aside an instrument

and rectifying it on the ground of mistake. 1In the

latter case you can only act upon the mutual and

concurrent intention of all parties for whom the Court

is virctually making a new.written agreement.™

I have already referred to several unsatisfactory aspects of
the evidence in the case which have assisted me in reaching my
conclusion on the issue of credibility.

There was one other area in tpe e&idence which also helped
me to élarify the issue of credibiiity in favour of the.defendants
and I shall now mention it. In early December 1977 the defendants

were encountering problems in running their farm. I find ‘there

was a heavy drought which required irrigation of the river flat

10

20

50

40

area. This, I am satisfied, required of the male defendant substantial

physical work. His health deteriorated. At that time the farm
was subject to two mortgages - one to the Bank of New South Wales
and a second mortgage to a Mr Fryberg, securing unpaid balance
purchase monies. Fryberg was, I find, in. December 1977, pressing
fqr foreclosure and giving the defendants a difficult time causing

" the defendants to decide to sell the farm. Againt this background
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the 30 acres including the house and dairy were sold to the plaintiff 1

and'on completion of this sale, Iryberg's mortgage wés paid out
in full. Thﬁs the financial pressure on the defendants eased and
ﬁhere was ho pressing need for them to agree to sell the river
flat land even at a future date.

In late 1979 the defendants bought some 25 acres of land
adjoining the 30 aéres on which was erected the house and dairy
bought by the plaintiff. According to the male defendant (and I
accept his evidence on this point) it was the defendants' intention
to build on this 25 acré block and develop it so that he and his
family could return to live there and use it as a dairy farm in
conjunction with the river flat area. According to the male
defendant, by April 1980 or 1981 - the year was uncertain but I
find it was probably 1981 - he haa put a dam in but buililding a
house had not commenced. In April 1981 the plaintiff met the
male deféndant at the entrance to this 25 acre property.' According
to the plaintiff the male defendant said to him "Now Glen, what's
your intention about this leased land" and the plaintiff replied
"Well look Jim, I won't tell you a lot of nonsense; I'll come
straight to the point. I've recently put my 30 acre block of
land up for sale and I intend to‘use the money from the sale of
that land to purchase the leaséd area". The male defendant replied
"I don't believe that Pauline and I wish to sell that area of
land now". to which the plaintiff responded "Well as far as I'm
concerned I don't think you have any optionvat all"™.

In oral evidence the male defendant denied this version of
the meeting. The gist of that converéation according to the male
defendant was thaf he told the plaintiff that he was preparing to

build fpr when the defendants came back, that the plaintiff said

"You know I can't afford the flats. Would you consider selling me
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"aportion at a time" and the male defendant replied "No they are
not for sale". The plaintiff said "We will let our éolicitérs
fight about them" and the male defendant said "What a shame I don't
want to fall out with Qou". The male defendant was challenged in
cross-examination as to the accuracy of his oral evidence of this
conversation. He was referred to a copy of his affidavit sworn
on 24th February 1982 (Exhibit 20) in which he gave the following
version of the conversation:—.

"Mr Phipps came upon my property and said 'I warn you

I am going to take up the option. My solicitor said

you'll have to sell'. I replied to him 'Let the

solicitors fight it out then'. I informed Mr Phipps

that I did not then and indeed I do not have now

any intention to sell the property."

Although there was an obvious conflict in the male defendant's
evidence I did not regard that assfatal to the defendants
credibility in respect of a vital issue, namely what was the oral
agreement reached at the side gate to the dairy. Nor do I regard
it as relevant tc the principal issue of mistake.

What has concerned me about this purchase by the defendants
and their expressed intentions 1is that it is inconsistent with
their having given to the plaintiff the option to purchase which he
claims. It seems to me most unlikely that the defendants would
buy 25 acreé so close to the river flat lands unless they believed
that at the expiration of the five year term the land would revert

to them and that even if the plaintiff did offer to buy at

$1,000.00 per acre they could reject it. An alternative view is

that the defendants knew that cl. 3(a) of the lease contained an error

that that error was in their favour and that with knowledge of
that error they decided to buy the 25 acres hoping that if the
matter of the option ever came to Court they would succeed and

retain the river flat area. Having seen and heard the defendants
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in the witness box I am quite unable to accept that alternative. 1
To accept it would mean that the defendants and especially the
male defendaﬁt were devious and cunning persons - I am quite unable
to accept this view of them.

Yet another péssible reason why the defendants bought the

25 acres was simply that they wished to live there'irréspective

of the river flat area. I do not consider this possible reason to 10
have had any weight.

Valuation e?idence was led in the case but although it showed
that the value of the leased lénd had increased substantially
I regarded it asofperipheral relevance only on the issue of 20

credibility of the parties.
In the result I have concluded that on the whole of the
evidence the plainﬁiff has failed to satisfy me that there was
made between the parties the oral agreement on which he relies.
As to the altefnative claim, namely that it was the common intentionBo
of the plaintiff and the defendants continuing up to the time of
execution of the lease that a term similar'to the alleged oral
agreement was to be included in thg,agreement for lease and by
mistake it was not, I find on the evidence that the plaintiff has
failed to satisfy me that there was such a common intention. 40
On the whole of the evidence I find that there was no mutual
mistake and indeed I have reached the clear view that cl. 3(a)
represents what was the agreement or arrangement made between the
parties at the side gate to the dairy.
I should add that there was evidence that on.11th February 198250
the plaintiff had purported to exercise the alleged option to
purchase and that the defendants by their solicitors denied any

such option. It becomes unnecessary to conéider the further ancillary
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relief claimed by the plaintiff.
For reasons already expressed I give judgment for the

defendants against the plaintiff with costs to be taxed.
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No. 6 «~ Formal Judgmenta.

IN THE SUPREME COURT

OF QUEENSLAND No. 4554 of 1981
{ BETWEEN :
“chj GLEN_ROBERT_PHIPPS
Plaintiff

JAMES JOSEPH WATSON and PAULINE_ELAINE_WATSON

Defendants

Before the Honourable Mr. Justice Sheperdson the 19th

day of August, 1983

JUDGMENT
This action having bee¢n tried before the Honourable
Mr. Justice Sheperdson without a jury on the 26th,
27th and 28th days of July and thé 19th August, 1983
g;iaﬁfg“gLANDand Mr Davies of Queens Counsel, with him Mr.Myers

20. JAN 1984 having been heard for the Plaintiff and Mr McMillan

th“é?\c of Counsel having been heard for the Defendant

203 ANE {

Bhtanianaet 410 T STPUN ! J
IT IS THIS DAY ADJUDGED pursuant to the Order of the
said Mr Justice Sheperdson that the Plaintiff do
recover nothing against the Defendants and that the

LAN MITCHELL Defendants recover against the Plaintiff their costs

licitor '

Brisbane Street to be taxed.
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sl COURT
OF QUEENSLAND

13.SEP.1983

No. 7 - Notice of Appeal.

IN THE SUPREME COURT

/78
OF QUEENSLAND NO. U554 of 1982
- BETWEEN:
GLEN ROBERT PHIPPS
Plaintiff/Appellant
AND:

FILED
BRISBANE

Ny S ———

NOTICE OF APPEAL

SW\»JZQ psoo.
' Y66

/"

ALE & FALLU,
olicitors,

2 Brisbane Street,
PSWICH.

elephone No.
81-4999.

own Agents:

TCOL ROBINSON & KIDD,
olicitors,
60 Queen Street,
RISBANE.

lephone No.

W~

JAMES JOSEPH WATSON and

PAULINE ELAINE WATSON

Defendants/Respondents

TAKE NOTICE that the Full/Court will be
ﬂy%&f(la
moved by way of appeal on Q%EZS{ d the <§/nu%

day of C)l#GU&&VL 1983 or as soon thereafter as
Counsel can be heard by Counsel on behalf of the
abovenamed Appellant/Plaintiff for an Order that the
whole of the Judgment of the Honourable Mr. Justice
Shepherdson given on the Nineteenth day of August,
1983 whereby it was adjudged that there be Judgment

for the Respondents/Defendants against the

‘Appellant/Plaintiff with costs to be taxed be set

aside or varied and that in lieu thereof it may be
ordered or adjudged that the Appellant/Plaintiff do
have Judgment against the Respondents/Defendants and
that the lease made between the parties on the Seventh
day of April, 1978 be rectified to incorporate an
option to purchase, a declaration that that option to
purchase was validly exercised by the
Appellant/Plaintiff on the Eleventh day of February,
1982 and an Order that the Respondents/Defendants do

specifically perform the agreement as rectified and
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that the Respondents/Defendants do pay the

Appellant/Plaintiff's costs to be taxed including the

costs of this appeal.

AND TAKE FURTHER NOTICE that the grounds of

this appeal are as follows:-

1.

That the findings of the learned trial judge
were against the evidence, the weight of the
evidence and were not such as could
reasonably be found and held upon the
evidence before him.

That the findings of the learned trial Jjudge
were wrong in and contrary to law, were
unreasonable and plainly unjust.

That on the evidence the learned trial judge
should have found that there was a prior
oral agreement made between the parties that
the subject lease would contain an option to
purchase or, alternatively, that there was a
common intention that the lease would
incorporate an option to purchase and that
under a mutual mistake the option to
purchase was not incorporated in the said
lease.

That His Honour was in error in acting upon
the unreliable and contradictory evidence of
the first-named Respondent/Defendant.

That His Honour was in error in rejecting
the evidence of the Respondents/Defendants'’
Solicitor, Warren Harold Palfrey.

That His Honour was in error in rejecting

the evidence of the witness, Neil Leslie

Full Court
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Zabel on tenuous grounds.

That his Honour was in error in failing to
attach weight or in failing to attach
sufficient weight to the minutes of the
meeting of the Queensland Farmers Co-
operative Association Limited which were
tendered in evidence before him.

That His Honour was in error in relying upon
the Respondents/Defendants' acquisition of a
parcel of land in proximity to the subject
land as supporting a contention that there
had been no intention to grant an option to
purchase. .

That His Honour misapplied the principle
with respect to the burden of proof in
rectification cases to defeat the

Plaintiff's claim.

DATED this Ninth day of September, 1983.

AND TO:

Solicitors for the Appellant/Plaintiff

The Respondents/Defendants
Their Solicitor,

Mr. Alan Mitchell,

40 Brisbane Street,

Ipswich.
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IN THE LR No. 8 -~ Reasons for Judgment.

(Kneipp and Kelly JJ.

F QUEE ) per Kelly J.)
No 41554 of ] 9 8]
BEMEEN:
(Plaintiff) Appellant
- and - ,
JANE SEPH WMATSOH and
!2'{3![! ![:![.‘ !‘;[ {,} !l\l t.‘ ].!211!1:\g!“
 (Derendants) Respondents
Delivered tne As ool - day of /7chf/¢6&x/ 1984,

In December 1977 tne appellant negotiated with the male
respondent for the purchase of part of a property owned by the
responagents at Fernvale containing an area of 30 acres (referred
to as "the top portion") and for the lease of thevrémaincer
of the propérty containing an area of apout 77 acres (referred
to as "the river flat area")., A registered aairy was operated
by the respondents on the top portion and tney grew feea for
the dairy herd on thé river flat area ana strip fed the hera
on that 1ana; It appearé to have been accepted that the river
flat area was necessary for tne operation of the dairy business
~conductea by the respondents.

Followipg these negotiations a contract datea 6th January
1978 was enterea into for the sale of the top portion anu this
was maoe'éubject to the respondents' granting to the appellant
a ledse for five years over the river flat area. Sucnh a lease
datea lst Feoruary 1978 was then executed but as it was not

in a form whicn could be registerea in the. Titles Office a fresn
'Full Court
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2
lease dated 7th April 1978 was executea. Each lease containea
a mutual covenant, cl, 3(a), in the following terms:~
"At all times during the said term or at the expiration

ot tne said term the lessece may offer to purchase

the demised lana irom the lessor tor the consideration

equivalent to one tnousand dollars ($1,000-00) per

acre, "

It is apparent that this clause haa no legal efiect and
the appellant brougnt an action seeking rectitication of tne
agreement tor lease and certain consequential relier. Tne
appellant's case was that there haa been a prior oral agreement
lnaue petween the appellant and tne responaénts in about December
1977 wherepy it was agreea thnat tne lease would contain a clause
conterring upon tne appellant an option to purchase tne respondents’
land during the subsistence of the lease or at tne expiration
thereof for a consiaderation equivalent to $1,000.00 per acre,
that the lease was intended to empbouy that agreement and was
signed by the parties in the belief tnat it aid so but‘that
the written agreement was drawn up ana signed unaer a mutual
mistake of fact in tnat both parties were at all material times
of tne pelief that it contained a valia and enforceapble option
clause. In the alternative it was pleaded that ii there was
no prior oral adgreement as allegea it was tne common intention
of the parties continuing up to the time of the execuﬁion or
the lease that a term such as that alleged be includedjin the
lease ana by mistake it was not.

Thne appellant's claim was to have the written agreement
rectifiea so as to emboay an option to purcnase conferring upon
nim the right to purcnase the lana auring tne subsistence of
or at tne expiration of tne lease at the price of $1,000.00

per acre and to have tne agreement treatea as being so rectifiea.
Full Court
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3
Tne appellant further sought a declaration tnat his purported
exercise of.the option to purchase on llth February 1982 be
deemed a valid and prober exercise of the option and ne also
sought speciric perrormance or the agreement as rectified.

Tne learnea trial juage found tnat the male responaent
did not agree to give to tne appellant the option to purchase
whicn ne alleges. Tne learned juage concludeda that on the wnole
Oof tne eviaence the appellant haa railea to satisfy him tnat
there was maae between tne parties tne oral agreement on wnich
he reliea ana, as to the alternative claim, the learnea judge
found on the eviuence that the appeliant hau failed to satisry
nim tnat there was the common intention alleged. The learnea
judge furtner founa that tnere ¢as no mutual mistake and he
reached the clear view that cl. 3(a) represented the agreement
Or arrangement made between the parties, &cccrdingly rectiiication
was refusea and 1t becaine unnecessary to consider £ne furtner
ancillary relief claimed.

Evidence of tne conversation during wnicn it 1s claimed
by the appellant tnat tne oral agreement to grant tne option
was maae was given py the appellant and his wife ana by tne
male respondent. It 1s common ground that sucn a conversation
took place at tne siae gate to the respondents' aairy but tnere
i1s a conrlict between the evidence of tne appellant ana his
wife on the one nana ana tnat of the male respondant on tne
other as to what was said. The learnea trial judge preferred
the male responaent's version of wnat was sald, tne efrect ot
wnich was tnat no agreement was reacneda, whereas tne efrect
of tne eviaence of the appellant, supported py that or his wife,

was that there was an oral agreement to grant thne option.
Full Court
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There was docunentary evidence in whicn reference was made
to the matter of an option, In a letter dated 19th December
1977 from the fespondents' solicitors to the appellant's solicitors
with whnich the contract for the sale of tne top portion was
forwardea for signature by the appellant, the responaents® solicitors
said:-

"We understana from our clients'! instructions that

your client will nave tne option to purcnase certain

other lands auring tne currency of & lease yet to

pe prepared ana thnat such option shall be containea

in tne said lease."
Tne appellant's solicitors 1n returning the signea contract

under cover of a letter aatea 21st Decemper 1977 said:-

"We shall also be pleased to receive the lease contained
in tne option to purchase in due course.,"

Also 1in eviaence were notes maae at the time by Mr Palirey,
a solicitor then employed by the respondents' solicitors, who
naa composed the letter of 19th December 1977 altnough it was
not signed by him and who dratted botn the original lease and
also the subseguent lease of whicn rectification is sought.
The learned trial judge formed tne view that the notes comprising
Ex. 12 in which the words "option to purcnase" in relation to
the lease twice occur were made at tne same time and probably
some short time before tne letter of 19tn December ana the learnea
judge referrea to the evidence given by MNr Palfrey that nhe could
give no inuication of the identity of the person from whom came
tne wora "option" used in the notes., The learned judge said
that it was clear that Mr Palirey had virtually no recollection
of nhis wuealings witn or involving the responaents or eitner
of them and that what he said in evioencé was really basea on
what he said was his memory refresned by the notes. A further
note written by lr Palfrey comprised Ex., 13. %This note begins
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with the words "Mr Watson" and in reference to the lease includes
the words "option to purcnase to be at $1,000.00 per acre".
The appellant relied heavily on this note a£ the trial as clearly
showing that hé was to have the option claimed. Tne learned
trial judge found that the note probably came into existence
atter a meeting at the office of the respondents' solicitors
at whicn were present the appellant and his motner, tne male
responauent ana Mr Palfrey ana after tune meeting at the side
gate to the dairy. Tne learned judge tnought tnat Hr Palfrey
was easily suggestible 1n evidence ana his evidence failea to
satlsiy the learned judge that tne male respondent naa told
nim tnat he nad agreed to give the appellant an option to purchase
in the terms claimed by tne appellapt;

Another relevant document to wnich the learnea judge referred
ana upon wnicn tne respondents placed reliance is a letter aatea
7tn April 1978 from the appellant's solicitors to the respondents’
sollicitors. Tnis letter states that tne appellant's solicitors
have been througn the lease, points out certain errors wnich
rejuire amendment and mentions certain items referrea to in
Scneaule 2 to the lease whicn were saia not to have been aeliverea
to the appellant., The learnea judge interrea from this letter
that the appellant's solicitors haa examinea the lease fairly
closely but had maae no complaint then that cl. 3(a) did not
express tne true agreement of the parties.

On 27th January 1978 the appellant and the male respondent
attended a meeting of tne full board of directors orf the Queenslana
Farmers Co-operative Association Limited for tne purpose ol
discussing with tne poara matters relating to the sale and the

involvement of the milk guota. Tne rollowing appears in tne
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minutes:-

"Mr Watson statea that he had recently sold 30 acres

ana nis aairy and house to Mr Phipps ana leased a

further 90 acres to Mr Pnipps with an option to purchase.

He hau not suppliea since 15tn January 1978.°"
Subseguently it is recorded that Mr Watson had left copies of
the contract of sale and lease agreement wnich were presented
to the meeting and that:-

"It was aecidea that atter viewing the documentation

tnat the Board could only agree to the transier of

guota 1f the whole of tne property was purcnased.,"
The terms oOf a motion giving effect to this aecision are tnen
recordeu. In his oral evidence tne male respondent denied that
he had maue to the boara tne statement attributea to nim in
the minutes although nhe was unable to swear positively tnat

L]

ne dia not mention to the board tne word "option", Evidence
was given by Mr Neil Zabel who was a director of Queenslana
Farmers Co-operative Association -Limited and present at tne
meeting on 27th January 1978. Mr Zabel said tnat he remembered
tne gist of what tne male respondent nad said to tne meeting
which was:-

"Tnat he was selling part of his property to Mr Pnipps

initially and tnat Mr Pnipps had an option to purchase -

a lease witn an option to purchnase the remainaer in

five years' time."
and that he coula recall tne figure of §1,000.00 an acre being
mentioned at tne time. Mr Zabel also said tnat the minutes
were a true and correct record. Tne learnea trial juage rejected
Mr Zapel's claim that the male respondent had told the meeting
tnat ne nad given tne appellant an option to purcnase the leased
area anua at a price or $1,000.,00 per acre ana he also rejected

tne accuracy of the relevant statement in the minutes which

he consideread to be sparse in relation to tne lengtn of time
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7
of the meeting. Tne learned judge referred to the absence of
an explanation as to how a copy of a lease agreement whicn was
not executed until lst February 1978 could be letft witn the
meeting on 27tn January 1978. 1In relation to Mr Zabel the learnea
trial judge said this:-

"I tola counsel during addresses that when HNr Zabel
first enterea tne Court he waved and smiled to the
plaintitfr in a frlienaly gesture, Tnis penaviour was
unobservea by any counsel - the plaintirf was sitting
towaraus the rear of tne Court and not close to his
legal representatives. Tnis pernaps untortunate first
impression of Mr Zabel was confirmed 1in nhis eviaence,

In my view he acttempted in tne witness vox to nelp

ti1 ;laintiir as mucn as - -ne coula - empellisning tne

contents of tne wminutes by mentioning a price. In

snort ne did not impress me as a person On wnose eviaence

I coula saifely rely."

The learnea judge formed tne view that, on the balance or
propbapilities, tne male respondent aia not tell the boara tnat
ne had given the appellant an option to purcnase the lana whicn
was to pe leased to tne appellant,

Tne learned judge dealt witn tne attack maae on tne creaipility
of the male respondent and to certain inconsistent statements
ne was snown to have made when unaer cross—examination but,
oll the view which he took of all the eviaence, came to the conclusion
that nhe preferrea the male responaent's version of what occurrea
and what was said at the conversation at the siae gate to thne
dalry. Tne learnea juage saia that he haa doubts about tne
plaintifr and his wife while they were giving evidence ana tnat
these aoubts were not dispellea by the lack of evidence in respect
of various matters to whicn he had already referred, Matters
on wnich the learneud judge previously referred to a lack or
evidence were (a) the absence from the witness box of any person

from the ofrice of tne respondents' solicitors and especially

the absence of a Mr Bloxsom wno, on tne evidence, woula appear
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8

to have nad the conduct of the matter on benalf of tnose solicitors
and who in particular was said to have given the appellant advice
as a result of which he and his wife went to see the male respondent
to try to optain an option to purchase; (b) the absence from
the witness box or the appellant's mother (although he had said
tnat he attacnea little weignt to this); (c) the circumstances
under wnicn tne appellant signed each lease and of what attention
nis solicitors paid to it at various times and (d) how HNr Palfrey,
Wwno was lnexperienced in conveyancing ana especially in preparing
iarm leases, went about arafting the lease ana in particular
arafting cl. 3(a) (althougn tne learneu juage haa dealt with
this last matter in the context of assessing what welght ne
snould give to Mr Palfrey's eviaence).

Tne learned judge rererred to one other area in tne eviaence
wnich also helped to clariry the issuve of creaibility in favour
of the respondents. Ih this regard the learnea juage referrea
to two matters. Tne first was that on completion of the sale
of tne top portion a second mortgage to a Mr Fryberg who had
been pressing for foreclosure was paid in full thus easing tne
financial pressure on the responaents so that there was no pressing
need for them to agree to sell tne river flat area eveﬁ ac a
future aate., Tne second matter was that in late 1979 tne respondents
nad bougnt some 25 acres of land adjoining the top portion and
accoraing to the male respondent, whose evidence on this point
was accepted by the learned judge, 1t was nis intention to build
on this 25 acre block and develop it so tnat he and ais family
coula return to live there and use it as a -dairy rarm in conjunction
with the river flat area. Tne learned judge considerea thnis

to be inconsistent with the respondents' having given to tne
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appellant tne_option to purchase wnich he claims and he took
the view tnat it was unlikely that tne responaents would buy
25 acres so0 close to the river flat land'unless they believed
that at the expiration of the five year term the land woula
revert to them and that even if the appellant did offer to buy
at $1,000.00 per acre they could reject it.

A fundamental matter 1is whether there is any basis on whicn
this court is entitled to interifere with the tfinaings of fact
made by the learned trial judge, Over the years this matter

has been the subject of a great deal of judicial consideration

py courts of the nighest autnority; In Craine v. Austtalian

Reposit and MHortuage Bapk Ltd, (1912) 15 C.L.R. 389 tne majority
of the court applied a passage jrom Kneo Sit Hon v, Lim Tnean

Tong (1912) A.C. 323, at p. 325, whicn is referrea to by Griffitn
C.J. at p. 392:-

"... Lord Robson, who delivered the opinion of the
Judicial Committee, commenting on tnhe duty of a Court
Oorf Appeal on tne hearing or an appeal rrom a decision
of a Judge iounaed upon oral testimony, and pointing
out tnat as a rule it is very difficult to reverse
it, saia:- '0f course, it may be that 1in deciaing
between witnesses he has clearly failea oii some point
to take account of particular circumstances or
probapilities material to an estimate of the eviaence,
or has glven creaence to testimony, pernaps plausibly
put forwara, whicn turns out on more carerul analysis
to be substantially inconsistent with itself, or with
indisputable fact, but except 1in rare cases of that
character, cases which are susceptipble of being dealt
witn wnolly by argument, a Court or Appeal will hesitate
long before it disturbs the findings of a trial Judge
based on verbal testimony.' "

In Paterson v. Paterson (1953) 89 C.L.R. 212 Dixon C.J. and
Kitto J. in a joint juagment at pp. 218-224 reviewed autnorities
up to that time incluaing Craipe's Case (supra). Tne juagment
reterred, at p. 224, to the statement of tne principle to be

appliea set out in Watt or Thomas v. Tonomas (1947) A.C. 484,
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10
at pp. 487-488:~

"I. Wnere a guestion of fact has peen tried by a judge
witnout a-jury, and tnere is no question of misdirection
or nimselt by the Jjuage, an appellate court whnicn
is disposed to come to a different conclusion on the
printed evidence, shoula not do so unless it is satistiea
that any advantage enjoyea by the trial judge by reason
of naving seen and heara tne wiltnesses, could not
be sufficient to explain or justity the trial judge's
conclusion; 11, The appellate court may take tne
view that, witnout having seen or heara tne witnesses,
it is not in a position to come to any satisiactory
conclusion on tne printea evidence; III. Tne appellate
court, either because the reasons given by tne trial
judge are not satistactory, or because it unmistakably
so appears from the evidence, may be satisfled tnat
ne nas not taken proper aavantayge or his naving seen
ana neard tne witnesses, ana tne matter will then
become at large tor the appellate court. It is obvious
tnat tne value and importance or naving seen and neard
tne witnesses will varying accoraing to tne class
oL case, ana, it may be, the indiviaual case in question."

Tne matter was agailn dealt witn by the Hign Court in Rjepe
Yo _Riebe (1957) 98 C.L.R. 212 where, at p. 226-227, the Court
in a joint judgment said:-

"I'ne rules of practice governing the exercise by a
court of appeal of its power to set aside finaings
of ract py a juage who nas trieu tne case on oral
evidence t.uve peen dealt witn in this Court coiparatively
recently in Paterxrson v, Paterson (1953) 89 C.L.R. 212
ana since tunen tne House of Lorus nas referrea to
tnem in Benmay v. Austin Hotor Co, Lta, (1955) A.C. 370.
Tne present case seems to us to fall supbstantially
wltnin tne language or Lora Sumner in $.,S5., Hontestroom
V. S.5. Sagaporack (1927) A.C., 37 to which rererence
is maae in Pgterson v, Paterson (1953) 89 C.L.R.,
at p. 223, After saying tnat tnere is jurisdiction
in a court of appeal to retry a case on the snorthana
note Lora Sumner said - 'None the less, not to nave
seen tne witnesses puts appellate judges 1n a permanent
position or aisaavantage as against tne trial juage,
and, unless it can be shown tnat he nas rfailed to
use or has palpably misusea his advantage, the hignher
court ougnt not to take the responsipility of reversing
conclusions so arrived at, merely on tne result ot
tneir own comparisons ana criticisms oOf the witnesses
ana of tneir own view of tne probapilities or tne
case. Tne course o1 tne trial and tne whole substance
of tne judgment must be looked at, and tne matter
aoes not aepend on the question wnether a witness
has been cross—examined to creait or has been pronouncea
by the judge in terms to be unworthy or it. 1r nis
estimate of tne man forms any substantial part ot
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nis reasons for his judgment the trial judge's conclusions

of rfact shoula, as I understand the decisions, be

let alone' (1927) A.C., at p. 47."

The subsequent decision of the High Court in Warrep v. Coomnbes
(1978-1979) 142 C.L.R. 531 1is not apposite to the present case
as the court was tnere consldering the situation of an appellate
court reaching its own conclusion about inferences to be drawn
from primary facts, wnicn 1s not the position here,

Tne Judicial Committee in Queenslapq Mipes lLtd., v. Hudson
(1978) 52 A.L.J.R. 399 reierred to the matter wnen Lora Scarman
in aeliveriny tne opinion oi tneir Lordsnips said, at p. 401:-

"Tneir Lorausnlps are very conscious oOr tneir auty to

respect a trial judge's findings or tact. In particular,

tney accept tne juage's rinaing that Mr. Hudson was

an unsatisfactory witness. But, if upon an examination

of events and documents, tne existence Of whicn 1is

beyond aispute, 1t becomes clear tnat the learnea

trial juuge drew tn2 wrong conclusions, 1t is tnen

the duty of tneir Lordships' Board to substitute their

view of tne facts for tnat or tne trial juage.,"

On consideration of the authorities to wnicn I have referrea
1 nave reachea the conclusion that, despite the disaavantace
suffered by tnis Court in not naving seen and heard the witnesses,
this case is one in wnicn it woula be justified in going benind
tne finaings of fact made by the learnea trial judge ana, whilst
giving tnem aue weilght, reaching its own conclusion on the rélevant
guestions or ract. Tnere are several reasons why tnis course
snoula pe adoptea. The first is that the learned judge ,clearly
failed to give sufricient weignt Lo tne evidence provided by
contemporaneous aocuments. In my view tnere is no reason to
suppose that in using the word "option" in tne letter or 19tn
becemper 1977 rfor tne composition of whicn ne was responsiole

Mr Paltrey wno was, after all, a solicitor even thnougn with

no great experience, intenued to use that word otunerwise tnan
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in the sense {n.whicn a solicitor mignt be expected to use 1it,
that is, a Iegally enforceable option. 1In view of his notes
made at the time, tne 'accuracy or autnénticity or which was
not cnallenged, the statement regarding the option maae in that
letter cannot lignhtly be disregarded., Likewise I am unable
to see a proper basis for rejecting tne accuracy or the statement
in the minutes of the meeting of the board of airectors of Queenslana
Farmers Co-operative Assocliation Limited whicn recorads tne male
respondent's statement regaraing an option to purchnase, Witn
respect, I would not have tnougnt that the lenygtn of the minutes
in relation to the duration or tne meeting was any inaication
of tne accuracy of what was recorded,

In rejecting the evidence Of  Hr Zabel 1t appears tnat tne
learnea judge was adversely influencea by tne fact that when
this witness first entered the court ne waved and smiled to
the appellant in a friendly gesture, I would not nave thougnt
that sucn a gesture snould be interpretea as an indication oL
partiality towards the appellant, nor would I nave tnougnt that,
when ne was specifically asked wnether any price had been mentionea
for the option, by nis recall pf the figure or §1,000,00 an
acre belng mentionea, a matter to which rererence was not maae
in the minutes, 1t could be said that Mr Zapel was thereby
empbellisning the contents of the minutes, The document wnicn
is referred to in tne minutes as a lease agreement was obviously
not then executea, since that agreement was not executed until
some five days later, but the fact tnat it was not executea
may well not nave been adverted to py tne writer of the minutes,
who 1t woula appe;r was a layman, S0 tnat the matter is nardly

one that calls for an explanation.
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To my mind it appears that tne learned judge was unauly
concernea by the absence of evidence’on certain matters. In
particular, it is at least doubtiul what relevant eviaence MNr
Bloxsom could have given haa he been called.

As to tne matters which tne learned juuge founu of assistance
in claritying the issue of crealbility in favour of the respondents,
I neea say no more tnan that wnilst tnese matters are certainly
consistent witn tne responaents not naving given to tnhe appellant
the option to purcnase whicn he claims, tney cannot be regarded
as proviaing any real indication tnat tnis was tne case and
they are also consistent with otner explanations. Both matters
relate to a time after tne oral agreement was allegealy maae
ana they are no more tnan two furtpner pieces of evidence whicn
must be welghed along with all the other evidence in reacning
a conclusion as to whether tnere was £uch an ayreement,

Proceeding then on the basis that this court may reacn
1ts own conclusions on the relevant questions of fact tne matter
which then requires consideration is the degree of conviction
which tne court reguires before 1t will grant rectirication
in a case such as the present. Tne principles to be appliea
in the case of rectification are set out 1in the recent judgment
of tne High Court in Pukallus v. Caneron (1982) 56 A.L.J.R. 907.
Wilson J. with wnom Gibbs C.,J. agreed, said, at p. 909:-

" Tne case ralises no 1issue as to the principles

which govern thne rectification of a contract. Tnose
principles are not in aispute. There neea not be
a concluded antecedent contract, put tnere must pe
an intention common to both parties at the time of
contract to include in tneir bargain a term wnicn
by mutual mistake 1s omittea therefrom: Crane v,
Hedeman-Harrds Co. Inc., [1939] 1 All E.R. 662, at
p. 664; Slee v, Warke (1949), 86 C.L.R, 271, at p. 280;

sce e v, Wissen, (1970) 2 @Q.B. 86, at p. 98; Haralinaa
Ptv. Ltd. v, lajor kntexrprises Ptv, Lta, (1973), 128
C.L.R. 336, at p. 350, So long as there 1is a continuing
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common intention of the parties, i1t may not be necessary
to snow tnat the accord found outward expression,
notwithstanaing the views expressea to the contrary
in Joscgel yne (at p. 98), and Maralinga (at p. 350).
The opp051ng view is arguea by HMr. Bromley Q.C. 1in
an article in 87 L.Q.R. 532. It 1s unnecessary to
pursue tne distinction in tne present case because
the representation of the respondent and its acceptance
by tne appellants plainly estaklished sucn an accord.

The second principle governing the rectification
of a contract whicn is material to tnis case is tnat
which requires tne plaintirf to aavance 'convincing
proof' (Joscelype, at p. 98) that tne written contract
aoes not emboay tne tfinal intention or tne parties,
The omittea 1ngre01ent must pe capable of such proot
in clear ana precise terms: Australian Gypsun LEd. ang
Australiap Rlaster Co, Lta, v, Huwe Steel Ltd. (1930),
45 C.L.R. 54, at p. 64; Slee v, Warke, at p. 281;
llaralinga, at p. 349. Tne Court must not assume for
itselr tne task of making the contract tor tne parties.,"

Brennan J. said, at p. 911:-

"Altnouygn the remeay of rectification is no longer
held to depena upon prootf of an anteceaent concluaed
contract (Slee v, Warke (1949), 86 C.L.R. 271, at
P. 280; [HaralinaaPty, LLa, V. Major ERLerprises PLy. LEd.
(197J), 128 C.L.R. 336), 1t 1s necessary to snow a
concurrent ::ntention of the parties, existing at tne
time when the written contract is executed, as to
a term which woula have been emboaiea in the contract
if the parties nada not made a mistake in expressing
tneir intention. Proof of such an intention is necessary
to ‘'displace tne hypotnesis arising from execution
of the written instrument, namely, that 1t is tne
true ayreement of the parties' (per Mason J. in [jaralainda
at p. 351)."

On tnhe same page tne learnea judge referred to a party being

able:-

"to satisfy the requirements to wnichn Lorad Cnelmsfogd
L.C, referred in [owler v. Fowler (1859), 4 Dbe G.
J. 250, at p. 265; 45 E.R. 97, at p. 103 in a passage
expressly approvea by this Court in Augtralian Gypsun
Lta. and Australian Plaster Co. Lta. v. Hume Steél
Ltg, (1930), 45 C.L.R. 54, at p. 64 ana in pMaralipdua
at p. 349:

'It is clear that a person who seeks to rectify
a deed upon tne ground Of mistake must be
regquired to estaplisnh, in the clearest and
most satistactory manner, tnat the allegead
intention to whicn ne desires it to be made
contormable continueua concurrently in the
minds of all parties down to the time of
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its -execution, and also must be able to
snew exactly ana precisely the form to whicn
tne deed ougnt to pe brougnt, For there
is a material aifference between setting
aside an instrument and rectitying it on
21 € ground ot mistake, In the latter case
you can only act upon the mutual anu concurrent

intention of all parties for wnom tne Court
isvirtually making a newwritten agreement,' "

As 1 understand tne juagments in Puikallus v, Cameron (supra)
whilst it is not necessary that there shoulad be a concluded
antecedent contract, whetner or not there 1s such a contract
tnere must pe a continuing common intention of the parties existing
at the time wnen the written contract 1s executea to include
in thelr pargain a term wnicn by mutual miétake is omittec thererrom
and the omitted ingrealent must be capable of convincing proof
in clear anu precise terms, Tne f.urden of aavancing sucn proof
rests upon tne plaintifr,

in my view tne conclusion which shoula properly be reached
on the wnole of the evidence is that there was a concluded antecedent
contract petween the appellant and tne responuents tnat the
lease would contain a clause conferring upon tne appellant an
option to purchase tne responuents' lana auring the supbsistence
of the lease or at the expiration thereof at tne price of $1,000.00
per acre, Wnen proper regard is naa to tne aocumentary eviaence
to my mina there 1s convincing proof of this in clear ana precise
terms, Tnis then was the common 1ntention orf the parties at
the time the antecedent contract was made ana there is no evidence
whicn woula show that such intention did not continue up to
the time when the written contract of whicn rectirication is
sougnt, namely the lease aatea 7tn April 1978, was executed
and, that peing so, it would be proper to presume that it did

so continue. I woula not consider tnat the letter of ithat acate
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from the appellant's solicitors is to be regarded as indicating
otherwise, Tne absence of any complaint in that letter that
cl. 3(a) aid not express tne true agreemeht of the parties is
not to be taken as indicating the contrary, namely, tnat the
clause did express tne true agreement; the letter is simply
silent on the matter. In my opinion there is convincing proof
that there was a continuing common intention existing at the
time when tne lease was executea that it snoula contain an option
clause 1in tne terms wnicn 1 have 1inaicated and tnat this term
was omittea by mutual misteke, Mr Palrrey faileda to draw cl.
3(a) in a form wnicnh gave ertect to nis instructions ana nothing
was done by tne appellant's solicitors after they had perused
the lease to draw the attention of the respondents' solicitors
to the snortcomings in the form ot tne clause,

Consequently in my view tne appellant is entitlea to have
the written agreement rectifiea in tne manner which he claims.
That bpeing s$0, he would then bpbe entitled to a declaration that
nis purportea exercise of the option to purchase on llth February
1982 be aeeined to be a valid ana proper exercise of the said
option, Accordingly I would allow tne appeal with costs, set
aside the judgment appealed from and in lieu tnereof make an
order for rectification and a declaration in the terms sougnt.
Tne respondents shoulad pay the appellant's costs of the trial.

In the way in which the case was conauctead before tne learned
trial judge it would appear that attention was not directed
to the matter of specific performance ana on tne view wnicn
he took it was unnecessary for the learned judge to consider
this relief. Thnis aspect will require further consideration
before judgmnent on tne appeal 1is finally given,
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No. 9 - Reasons for Judgment.
(Carter J.)

(Plaintiff) Appellant

(Defendants) Respondents

JUDGMENT — CARTER J.

Aond day of Wopvemdoer 1984,

Delivered the

I have had the advantage of reading the judgment prepared
by my brother Kelly. I agree with it and with the order which
he proposes. There are some matters which I wish to add.

In finding that the male respondent did not agree to give
the appellant an option to purchase tne leased lands during
the currency of the lease or at its expiration at a price of
$1,000.60, the learned judge went on to find "that he (the male
respondent) told them (the appellant and his wife) th?t they
could have what he called a right of first refusal at a price
of $1,800.00 per acre®., Clause 3(a) of the lease in the form
in which it was drawn confers no contractual right of sébstance
upon the appellant. The appellant's right to offer to purchaée
the leased lands is not, as such, a right which is to be conferred
by a contract. The appellant could, if he had wished, have
offered to purchase the lands in any event either for §$1,000.00

per acre or for any other price. However, it cannot in my view,

be said that cl. 3(a), in its terms, confers upon the appellant
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the contractual right to have the leased lands offered to him
by the respondents fqr purchase before being offered to any
other person. If that is so, it follows that cl. 3(a) did not
in any event reflect the agreement contended for by the respondents
because cl. 3(a) did not in its terms confer on the appellants
a right of first refusal. The clause expressly purports to
confer upon the appellant a right of some kind which was to
be exercised "“during the term or at the expiration of the said
term®™, The real issue at thé trial therefore was whether by
agreement there was an irrevocable offer by the respondents
to the appellant to purchase at §1,088.06 per acre supported
by consideration, or whether there was given to him a contractual
right to receive the first offer 'to purchase if the respondents
during tne term or at the expiration of it chose to sell. The
contemporaneous documents, namely, those written by'Ralfrey
the solicitor then acting for the respondents and the minutes
of the meeting of the association of.27th January, 1978, for
the reasons given by my brother Kelly, support only a finding
that the agreement was for an option,

I wish however to comment further concerning the evidence
of the witness Zabel and of the minutes of the meeting, exhibit
15. Given the evidence of the male respondent that he was unable
to swear that he had not used the word "option" when informing
the meeting of the agreement between himself and the appellant,
I can see no sound basis for the rejection of the evidence that
the minutes correctly recorded the effect of what the male respondent
had said. The minutés of the next meeting of the board of directors
held on 9th February, 1978 (part of exhibit 15) do record that

at that later meeting it was moved and seconded that the minutes
: Full Court
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of the meeting of 27th January, 1978 be signed as a correct
record of the business transacted at the earlier meeting. That
fact provided some additional independent éupport for the evidence
of Zabel. The finding that the male respondent did not tell
the Board that he had given the plaintiffs an option was one
which in my view could not have been made, having regard to
the contemporaneous record made in the minutes coupled with
the male respondent's inability to deny that he had said at
that meeting that the appellant had an option to purchase the
river flat lands,

The learned judge's rejection of the evidence of Zabel
is based at least to a significant extent on two factors - the
friendly gesture of Zabel towards the plaintiff as Zabel entered
the courtroom and the suggested embellishment by 2Zabel in his
evidence by mentioning a price of $1,000.08 per acre. The latter
could in no way have been seen as being an embellishment. It
was common ground that $1,008.00 per acre was the price mentioned
between the parties. It was the price recorded in cl. 3(a);
it was the price asserted by the male respondent himself as
being the price which attached to the offer of first refusal;
it was the price at which the learned judge found that the male
respondent had given the right of first refusal to the appellant,
The price per acre was not a matter which was in dispuée. If
at the meeting the male respondent had said that he had given
only a right of first refusal and a price had been mentioned,
that price could not have been other than §1,000.00 per acre.
I fail to see how it could be said that Zabel was deliberately
assisting the appellant by swearing that that figure was mentioned

at the meeting. On the contrary it would seem to me to give
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4
some support for the correctness of Zabel's recollection because
in fact that Qas the price asserted by the male respondent himself
and as I have mentioned it is the price.which is included in
the learned judge's findings set out above,

The gesture by Zabel towards the plaintiff by itself created
in the learned judge's mind "an unfortunate first impression®.
At that stage Zabel had not been sworn. The language of the
judgment clearly suggests that that impression might equally
have been described as an “unfavourable® one. 1In relation to
the view taken by the trial judge concerning this I wish to
add two things. Firstly, the gesture was observed only by the
learned judge. It was allowed to pass without comment. Counsel
remained unawvare of it until well after Zabel had left the witness
box. If the making of the gesture in that form had created
in the learned judge an unfortunate or unfavourable impression
of the person about to give evidence it was for him to'say 50
and to inform counsel accordingly so that Zabel could have been
examined and cross-examined in relation to it and so that counsel
could nave then addressed the learned judge on what effect the
making of such a gesture should have upon him in the light of
any evidence touching the possible relationship betwee% Zabel
and the appellant., Secondly, the appellant, the male reépondent
and Zabel were memebers of a rural community. The aépellant
and the respondent were neighbours., They were dairy farmers.
Zabel was a director of the Farmers Co-operative Association
which was concerned in the transfer of the milk quota. It is
a fair inference that Zabel himself was a dairy farmer., The
appellant and the male respondent had together been at the meeting
at which Zabel had been present when the subﬁgc of this transaction
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had been discussed. Perhaps that meeting was the first contact
between Zabei and the appellant and was in fact the full extent
of any relationship between them; perhaps they were mere
acquaintances being persons who had known each other for a much
longer period; perhaps they enjoyed a much more friendly
relationship; perhaps they were related by blood or by marriage.
The mere making of the friendly gesture was in the circumstances
of the case purely equivocal. It may have been no more than
a mere idiosyncrasy of Zabel's who momentarily overlooked the
formality of the courtroom. Indeed, he might also have been
as well known to the male respondeﬁt at least from the time
of the meeting referred to above. The contact in the courtroom
could only have been momentary. *In my view the learned judge
could not properly have formed a view of the witness based on
the fact of the gesture alone, It may be that some form
of rebuke was appropriate but the assessment of the witﬁess
and of his evidence had to be made in the light of the evidence
which he was about to give from the witness box and the manner
in which he gave it and also made in the light of the other
evidence in the case including of course that of the documentary
evidence to which reference has been made. Evidence as to the
nature and extent of the relationship, if any, between the appellant
and Zabel could only have assisted the making of that assessment.
However, in my view, the mefe gesture in the circumstances in
which it made ought by itself to have been of no significance
nor should it have formed the basis for an adverse finding.

I wish to add a further comment concerning the fact that
Bloxsom was not called to give evidence, This court was told
that Bloxsom was an ungqualified law clerk in the office of the
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solicitors then acting for the appellant. The learned judge
in considering his assessment of the:eQidenpe given by the appellant
and his wife regarded Bloxsom's absence from the witness box
as significant. He regarded Bloxsom's absence as "surprising®
because the plaintiff and his wife had sworn that they had gone
back to the male respondent to try to obtain an option and that
this was on Bloxsom's advice. That being so the learned judge
observed that one would reasonably expect the plaintiff's solicitors
(presumably Bloxsom) would have been careful to ensure that
the lease contained this option. Accordingly the absence of
evidence from Bloxsom as to what had happened between nim and
the plaintiff and his wife was an important factor in the learned
judge's rejection of the plaintiff's evidence.

Again I wish to add two things. Firstly, assuming the
admissibility of evidence from Bloxsom along the lines suggested,
the learned judge seems to have assumed that the uﬁqu&lified
Bloxsom would have noticed the deficiency in cl. 3(a). By contrast
he was not prepared to accept that when the qualified Palfrey
used the term ®option® in the relevant letter he intended a
reference to a legally enforceable option. Secondly, the appellant
called as a witness the solicitor Palfrey who had acted for
the respondents. Palfrey gave evidence admissible against the
respondents as to the instructions given to him by them. One
would have thought that having that evidence available the
appellant's advisers might well have decided not to call Bloxsom
whose evidence as to what took place between him and the appellant
could at best only have been admissible as original evidence
and relevant, if at all only to explain why the appellant had
later said what he had said to the male respondent at the dairy
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gate. Besides Bloxom's evidence as to what he understood cl. 3(a)
to mean (assuming he read it) could hardly have been of assistance,
As 1 have mentioned cl. 3(a) reflects neither the contention
of the appellantsnor of the respondents.

The above considerations and the reasoning of my brother
Kelly persuade me that in this case this court should interfere
with the learned judge's findings., Accordingly I agree with

the course proposed by my brother Kelly.
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OF QUEENSLAND

No'. 10 - Formal Order.

IN THE SUPREME COURT

1.0EC. 1984
2 DELU) i OF QUEENSLAND No. 4554 of 1981
BRISBANE i BETWEEN
g -ﬂ&f?jJ GLEN ROBERT PHIPPS
I"TE (",
ZE_ L0 (Plaintiff) Appellant
ASSESSOR
g AND
RLCEPT b
— 21 6[?,7 JAMES JOSEPH WATSON and
' ETERTD PAULINE ELAINE WATSON
P (Defendants) Respondents
Full Court before : THEIR HONOURS MR JUSTICE KNEIPP, MR
JUSTICE KELLY AND MR JUSTICE CARTER
D E R THE TWENTYFIRST DAY OF DECEMBER, 1984
THIS ACTION having on the fourth day of October 1984
come on for hearing by way of Appeal from the Judgment
L
of the Honourable Mr Justice Shepherdson pronounced at
Brisbane on the nineteenth day of August 1983 WHEREBY IT
WAS ADJUDGED that the Plaintiff do recover nothing
against the Defendants and that the Defendants recover
against the Plaintiff their costs to be taxed AND UPON
HEARING Mr Davies of Queen's Counsel, with him Mr Myers
E & FALLU,
licitors, of Counsel for the Appellants and Mr Morley of Queen's

> Brisbane Street,
SWICH.

lephone: 2814999
¥N AGENTS:
COL ROBINSON &

oD,
licitors,

Counsel, with him Mr McMillan of Counsel, for the

Respondents

IT IS THIS DAY ORDERED that the said Appeal be allowed

and that the said Judgment be set aside and in lieu

A 3\
) Queen Stpeet,.:\\gthereof IT IS ORDERED that there be judgment for the

)

[SBANE. Ry
lephone: 31 1256/ Appellant against the Respondents and that Clause 3(a)

[ -
s

of the Lease made between the parties on the seventh day
of April V1978 be rectified by omitting the words "may
offer" where they appear therein and by substituting
Full Cburt'
~182- No.10 Formal Order
21 December 1984




therefor the words “has the option"™ AND IT IS DECLARED
that the option to purchase contained in the said lease
as so rectified was validly exercised by the Appellant

on the eleventh day of February 1982 AND IT IS ORDERED

that the Respondents do specifically perform and cariy
into execution the agreement constituted by such
exercise of the option contained in the lease as so

rectified AND IT IS THIS DAY ORDERED that the Appellant

do deliver to the Solicitors for the Respondents on or
before the fourth day of January 1985 a Memorandum of
Transfer in registrable form of an estate in fee simple
of the 1lands described in the said Agreement as
Subdivision 1 of Resubdivision A Subdivision 1 of
Resubdivision C and Subdivision 2 of Resubdivision A of
Subdivision 1 of Portion 126 on Registered Plan Number -
45048 situate in the County of Churchill Parish of North
containing areas of 29 acres 2 roods 18 perches, 10
acres 31 perches and 37 acres 3 roods 29 perches
respectively and being the whole of the land contained
in Certificates of Title Volumes 4865 Folios 142, 143
and 144 free of all encumbrances, such transfer to be in
favour of the Appellant, Declaration Form F and all such
other documents necessary to enable the Appellant to
become registered as proprietor of an estate in fee
simple in the said lands free of all encumbrance

AND IT IS THIS DAY FURTHER ORDERED that the Respondents

do execute the said Memorandum of Transfer, Declaration
Form F and other documents necessary to enable the

Appellant to become registered as proprietor of the

Full Court
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estate in fee simple in the said lands as aforesaid free
of all encumbrance

AND IT IS THIS DAY FURTHER ORDERED that at 3 p.m. on the

twentyfifth day of January 1985 the Respondents do
deliver to the Solicitors for the Appellant at the
office of the Registrar of the Supreme Court of
Queensland, George Street, Brisbane, the duly executed
Memorandum of Transfer, Declaration Form F, Certificates
of Title to the said lands free from all encumbrances
and other documents necessary to enable the Appellant to
become registered as proprietor of an estate in fee
simple in the said land free of all encumbrance

AND IT IS THIS DAY FURTHER ORDERED that at the time and

place aforesaid the Appellant do pay into Court to the

credit of this action the sum of SEVENTYSEVEN THOUSAND

SEVEN HUNDRED AND FIFTY DOLLARS ($77,750.00) being the

purchase money due under the agreement as rectified

AND IT IS THIS DAY FURTHER ORDERED that at the time and

place aforesaid the Respondents do deliver possession of
the said lands to the Appellant

AND IT IS THIS DAY FURTHER ORDERED that the Réspondents

be at liberty to apply at any time and from time to time
on notice to the Appellant's Solicitor for an order for
the payment out of Court to the Solicitors for the
Respondents of such sum or sums as may be necessary to
discharge any encumbrance upon the said lands or to gain
possession of the relevant Certificates of Title in
order to perform their obligations under the said

Agreement or this Order

Full Court
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ANB IT IS THIS DAY FURTHER ORDERED that if at the time

of the transfer of the said lands to the Appellant any
encumbrance remains undischarged, an enquiry be had as
to the amount necessary to discharge the encumbrance,
and that the purchase price be abated by that amount and
that the Registrar certify the amount accordingly

AND IT IS THIS DAY FURTHER ORDERED that there be payment

out of Court of the certified amount of any abatement or

abatements to the Appellant

AND IT IS THIS DAY FURTHER ORDERED that the Appellant
recover against the Respondents the costs including any
reserved costs of the action to be taxed and his costs
of the appeal to be taxed

AND IT IS THIS DAY FURTHER ORDERED that an account be

taken as to the adjustment of rates, taxes and outgoings
in respect of the said lands up to the date of posses-
sion and the amounts found due to the party entitled to
the same be paid by the party responsible therefor

AND IT IS THIS DAY FURTHER ORDERED that the amounts

found due to the Appellant and the Respondents upon the
taking of the account and the taxation of costs
hereinbefore directed be set off and that the Registrar
certify the balance so found due and the party to whom

it is due AND IT IS ORDERED that if the balance be due

-'“‘\ to the Appellant that the sum then standing to the

G
“\.credit of this action in Court be appropriated to pay

";”the same so far as it will extend and that to the extent

that it is so appropriated it be paid out accordingly to

the Solicitors for the Appellant

- Full Court
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AND IT IS THIS DAY FURTHER ORDERED that any balance

remaining in Court to the credit of this action after
the payment out of the sums referred to herein be paid

out to the Solicitors on the record for the Respondents

AND IT IS THIS DAY FURTHER ORDERED that any party be at
liberty to épply as they may be advised and that leave.
be reserved to all parties to move for the making of
such further orders for the purposes of specifically
performing the said agreement as rectified or for any

other purpose as circumstances may require.

BY THE COURT

Full Court
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. No. 11 - Order of Kelly J. granting
1 final leave to appeal.

g IN THE FULL COURT
\\ OF THE SUPREME COURT
OF QUEENSLAND No. 4554 of 1981
IN-THE MATTER of The Rules
Regulating Appeals to Her
({) 5 Majesty in Council from the
e GOURT State of Queensland
L Lﬁ&"LAND ‘ (Imperial Order in Council
OF QUEENS ; dated 18th October 1909)
\
U?,JAT\.198 : - and -
FILED
BRISBANE IN THE MATTER of "The
Judicial Committee (General
Appellate Jurisdiction)

Rules Order 1982"

T ; ~—;i““" - and -~
,fﬁﬁﬁ?ﬁR" ’//

i % k) : IN THE MATTER of a judgment
RECTIPT \ ;&51/" of The Supreme Court of
I Queensland exercising
CENTER®D 'Mo appellate jurisdiction
; : dated 2lst December 1984
OO
B - and -
IN THE MATTER of an
application for . leave to
appeal from that judgment
to Her Majesty in Council
by JAMES JOSEPH WATSON and
PAULINE ELAINE WATSON (his
wife)
DER
FULL COURT
LAN MITCHELL ESQ., BEFORE THE HONOURABLE MR JUSTICE KELLY
licitor,
Brisbane Street, THE SECOND DAY OF JANUARY, 1985
SWICH 4305 ;
1: 281 2277 UPON "MOTION made to the Court this day AND UPON READING
WN_AGENTS: the Notice of Motion and the Affidavit of J?HN JOSEPH

EARY & HOARE, HOARE both filed the 28th December, 1984 and the

licitors,
Charlotte Street,
ISBANE 4000

Affidavit of JAMES JOSEPH WATSON sworn 3lst December,

1984 and filed this day by leave AND UPON HEARING Mr

1: 221 4099
e Morley of Queen's Counsel and with him Mr McMillan of
’/”"J*\i;z Counsel for the Applicants, JAMES JOSEPH WATSON and
. A
ot PAULINE ELAINE WATSON and Mr Myers of Counsel for the
/o Full Court
-187- No.11 - Order of Kelly J,.
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Respondent, GLEN ROBERT PHIPPS
AND UPON the Applicants undertaking through their
Counsel to give forthwith the 'security required by the
aforesaid Rules regulating Appeals from Queensland all
parties thereupon being in agreemeht that, subject to
the giving of such security, no objection exists to the
Court proceeding to make a final order rather than a
conditional order pursuant to Rule 5 of the aforesaid
Rules should it be disposed to do so
AND UPON the Applicants further undertaking through
their Counsel that they shall not sell, lease, mortgage,
encumber, obtain any further advance on the existing
discharged, though not registered as discharged,
mortgage or otherwise éeal with the land the squect of
this Appeal
AND UPON the Applicants further undertaking through
their Counsel to lodge in conjunction with the
Respondent the duly released Bill of Mortgage on the
subject property for registration
AND UPON the Applicants further undertaking through
their Counsel to pursﬁe the Appeal with due diligence
and to attend in conjunction with the Respondent upon
the Registrar on or before 21st January, 1985 for the
purposes of settling .the Appeal Record
AND UPON the Applicants further undertaking through
their Counsel that they will cause the said Record to be
: reproduced within Queensland, subject to the exigencies

imposed ' by the Court Reporting Bureau, and transmitted

.4
~  ///to the Registrar of the Judicial Committee of the Privy
Full Court
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Council on or before 15th February, 1985

IT IS ORDERED:~-

(a)

(b)

(c)

(d)

That an Appeal be allowed to be made to Her
Majesty in Council from the Judgment and Orders
of the Full Court of Queehsland made in the
said Appeal in action No. 4554 of 1981 whereby
the Appeal of the Respondent to this
Application was allowed, certain rectification
to an instrument of lease was decreed, a
declaration that a certain option to purchase
should be deemed to have been exercised,
specific performance of an agreement was
declared and decreed and other orders and
directions were made and given including an
order that the Respondent to ﬁhis Application
recover the costs of the action to be taxed and
his costs of the Appeal to be taxed;

That pendlng; the Appeal to Her Majesty in

m c‘/flar\ Of
Counc1g{the qydgment of the Full Court of 2lst

December, L984 e:éuspended-

That the cests of and incidental to this Motion
abide the event unless Her Majesty in Council
should otherwise order;

That the said costs be paid by the Applicants
in the event that the said Appeal be not
proceeded with or dismissed for non-prosecution.
BY THE COURT

-

REGISTRAR

Full Court ,
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granting Tinai Teave

to appeal
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% - Letter, then Solicitors
for Defendants to
Solicitors for Plaintiff
(tendered by Plaintiff),

RICHARD ZANDE & ASSOCIATES

RICHARD ZANDE SOLICITORS P.O. BOX 42, IPSWIGH, 4305
SOLICITOR SUPREME CT. QLD.

HIGH CT. AUST. REGISTERED TAXATION AGENTS 49 Ellenborough Street,
BARRISTER & SOLICITOR A.C.T. Ipswich, Qld., 4305

PHONE: OFFICE 281 1633

COMMISSIONER FOR AFFIDAVITS PRIVATE: 281 1633

(N.S.W, Vic.,, SA, WA)
NOTARY PUBLIC

OUR REF. WP RH YOUR REF. My Bloxom 19th December, 1977

Messrs Dale & Fallu,
Solicitors,

Brisbane Street,
IPSWICH...4305

Dear Sirs,
Res Watson sale to Phipps

We enclose herewith Contract for Sale in duplicate for
signature by your client and return to our office at your
earliest convenience.

We understand from our clients' instructions that your
client will have the option to purchase certain other lands
during the currency of a lease yet to be prepared and that
such option shall be contained in the said lease.

We await receipt of your further advices herein at your
earliest convenience.

Yours faithfully,

RICHARD ZANDE & ASSOCIATES

H
per’ f]l’ < f)_ P~ S S

Exhibits

=190~ No.3 Letter then Solicitors
Tor Def"ndants to
Solicitors for Plaintiff

stendered by Plaintiff)
7 December o




DALE & FALLU

SOLICITORS

P. B, FALLU
PAUL FALLU

TELEPHONES:

OFFICE . . . 281 4999
(3 LINED)

+ RIVATE P. B. FALLU 281 4742
PRIVATE PAUL FALLU 28t 4003
P,O, BOX 30

WB:JM

NNO o

4 - LetTtTer, o04l1ClTOrs 1oxr
Plaintiff to then
Solicitors for Defendants
(tendered by Plaintiff).

142 BRISBANE STREET,
Ipswich 4305.

21st December, 1977.

Messrs. Richard 2ande & Associates,
Solicitors,

Ellenborough Street,

IPSWICH. 4305,

Dear Sirs,

RE: PURCHASE G. R. PHIPPS FROM J. J., & P. E.
WATSON

With reference hereto we return herewith
Contract of Sale in duplicate duly completed by our client
and shall be pleased to receive the original thereof when

same has been executed by your client Vendors.

Enc.

We shall also be pleased to receive the
Lease contained in the option to purchase in due course.

-191~

Yours faithfully,
DALE & FALLU,

Per:/azéééggéza*‘“z-

No.4 Letter, Solicitors for
Plaintiff to then
Solicitors for Defendants
(tendered by PFlaintiff)
21 December 1977




‘No. 1 - Contract of Gale,

43 prcianyl  PRINGIPAR Defendants to Plaintiff
94 e o0 wesioRwsTA ) (tendered by Plaintiff).
,\ / c COPYRIGHT) - ADOPTED BY THE REAL ESTATE INSTITUTE OF QUEENSLAND
N -{‘ > APPROVED 8Y THE QUEENSLAND LAW SOCIETY INCORPORATED, 1975

DUTY DEMOTER
ON Il\A,\"‘t iR CONTRACT

|‘l“12”3 196(. RS X'y ,C' J ff:’j"-‘:“ AN (,D()“lr 2
J4pWe  JAMES JOSEPH WATSON & PAULINE ELAINE WATSON (his wife)

mnommemmmmtmomyemm the Vendor_S_as_J_Olnt tenants

MN-12715 166 e 0 o JE e usux 2007

— ...A . . __do hereby acknowledge that

this day |/we have sold on the terms and conditions hereunder written and as hereinafter printed

to GLEN ROBERT PHIPPS

1 Ashgrove Street, Coalfalls, Ipswich
Fernvale

of

the following property situated at
being i. The land described as ‘Subdivision 1 of Portion 161 on

Registered Plan No. 28893

County_Churchill Parish _ North "_Town/City

containing an area of thirty acres (30 acs) :

a little more or less being the whole ‘ of the land contained in
Dredxof<Grant/Certificate of Title Volume___4865 Folio 146

(Local Authority Rate Assessment No. )

ii. All improvements on'or beloqgéwg to the said land being (state whether dwelllng
G?R;'?iusg etc.) dwvelling house & furniture; double garages, dairy, small

(Ses Clause 14 ro insurance)  arn & grain shed

iii. The following items of property: (attach separate schedule if necessary)

() subject to the tenancies and encumbrances {if any) set out hercunder for the sum of
$_39,500-00

clear of rates and taxes

and have received the sum of §__ 100-00

by way of deposit and in part payment of the said purchase money provided that if the deposit is
paid by cheque which is not duly honoured on presentation, the vendor may at his option cancel
this Contract. The said deposit shall be retained by me/us as agent for the vendor until the date
of completion when it shall be accounted for to the vendor but if this sale shall not be com-
pleted for any reason other than the default of the purchaser the said deposit shall be refunded
to the purchaser. Any such refund to the purchaser shall be deemed to be made without pre-
judice to any right which I/we may have against the vendor under or connected with this

Contract. It is hereby agreed that this authority by the vendor for payment to the purchaser
shall be irrevocable

Dated at this /N day of % ety M LU

Qa(

Wnn

And l/we the abovenamed Purchaser herebv acknowledge that 1/we have this day purchased the
said property for the sum first above mentioned and agree to fulfil in all respects and to be
bound by the Conditions of Sale on my/our part hereunder written and as hereinafter printed.

Lo TN D e CRLPE L e
Witness Purc/hasef
' Exhibits
-192-~ No.l Contract of Sale,

Defendants to Flaintiff
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CONDITIONS OF SALE
(STRIKE OUT EITHER CLAUSE 1or2)

1. Tho balance of purchase monoy shall be paid on tho date for completion stated in the Schedule hereto in exchange for
possession {such possession to be vacant if no tenancies be set out hereunder) and together with a duly executed Memorandum
of Transler in favour of the Purchascr capable of itnmediate registration in the appropriate office and accompanied by all instru-
menls ol Tmu free from encumbrances except as wl out hereunder.

" yor weils
2. wahalanm_nLnnLdm_mnmm_ﬂLb_e@d by inslahnonls as foll -

The Purchascr shall also pay interest at the rete of Aﬂlum par annum on the bafance of pur-

chase money from time to time owing wmyﬂ"Mtha date of possession by
rests and to be paid on / "

days of the date hereof the Purchaser shall pay to the Vendor

ine

ear beginnin

£
Jo

[ o ——

the further sum of $ in part payment of the price and the

endor shall execute a Memorandum of Transfer in favour of the Purchaser and the Purchaser shall at his cost execute a Mortgage
tn duplicate and deliver same to the Vendor or his Solicitor 1o secure payment of the unpaid instalments and interest as aforesaid
"such Moitgage to be prepared and registered by the Vendor's Solicitor at the expense of the Purchaser and to contain the usual
terms and conditions appropriate to such Mortgages provided that the execution by the Vendor of such Memorandum of Transfer
shall be subject 10 the execution by the Purchaser of the said Mortgage. Possession shall in the absence of other mutual written
sgreement be given 10 and taken by the Purchaser on the dato for compietion stated in the Schedule hereto and upon such deiivery
to the Vendor or his Solicitor of the said Morigage, such possession 10 be vacant if no tenancies be set out hereunder. The Vendor
agrees promptly to do ail such acts rcasonably within his power to procure the registration of the said Memorandum of Transfer
in the office of the Registrar of Titles or other appropriate office without undue delay. N

3. IF possession shall be given before payment of the purchase price in full, the following subclauses shall take effect:

{i} As from the date of possession and untit the whole of the purchase moneys and interest shall have been fully paid the
Purchaser shall at his own expense insure and keep insured against 10ss or damage by fire storm and tempest in the joint
names of the Vendor and Purchaser with an tnsurance Company approved by the Vendor to therr full insurable value all
improvements and property of an insurable nature upon the land and all moneys received in respect of such insurance
shalt at the option of the Vendor be applied in repairing or reinstating the buildings or ercctions insured or shall be
retained by the Vendor in or towards payment or part payment as the case may be of the unpaid balance of the purchase
money and interest theraon. If the Purchaser neglects or refuses to pay the annual premium or any part thereof neces-
sary to obtain or renew such insurance poticy the Vendor may pay the amount of such premium and thereafter demand
and recover by process of low from the purchaser the emount so paid.

{ii} So long os any purchase money be owing by the Purchaser to the Vendor on the property hereby sold the Purchaser
shall keep and maintain the some and all improvements and property thereon at all times in as good and substantial
repoir as 8t present and shall not alter or add to same and shall not fall nr remove the timber thereon or remave soil
gravel or turf therefrom without the consent in writing of the Vendor first had and obtained and the Vendor shall have
the right to impose such reasonabte conditions as he shall think fit for such consent.

{iii} Any Act Regulation or Proclamation now in force or hereafter 10 be enacted issued or made in any wise tending to
restrain restrict or defay the rights remedies and powers by this Contract granted to the Vendor shall not apply and is
hercby expressty negatived.

{iv}] The Purchaser will from time to time and at all times so long as any purchase money shall remain unpaid keep the said
tand free from noxious weeds and plants and will comply with the provisions of any Statute or tocal Government
By-Low hereafter in force relating 10 noxious weeds and plants,

{vl The Purchaser shall not mortgage sublet or part with possession or occupancy of the said property or any part thereof
without the prior consent of the Vendor.

4. THE Purchaser or his Solicitor shall within fourteen days from the dcto the duly executed Contract is received by the
Purchaser or his Solicitor deliver to the Vendor or his Solicitor all requisitions or objections {if any) on or to the title. The
Vendor shall at the request of the Purchaser or his Soticitor produce all unregistercd documents relating to the subject tand or
property and full and proper particulars of al! unregistered deatings which so relate. All requisitions or objections not included in
sny such writing so delivered shall be deemed waived by the Purchaser and in default of such requisitions and objections (if none)
and subject to such {if any) as are so delivered the Purchaser shalt be deemed to have aceepted title of the subject land.

6. IF the Purchaser shall within the said fourtcen days make any such requisition or objection as aforesaid which thé Vendor
shall be unahle or unwilling to remove or comply witn the Vendor or his Solicitor (whether the Vendor shail have attempted to
remove or comply with the same and notwithstanding any nogjotiation or litigation in respect thereof} may give to the Purchaser
or his Solicitor notice in writing of the Vendor's intention to rescind the agreement at the expiration of seven days without
prejudice to any other rights he may have. Unless such requisition or objection shall be withdrawn or waived within such seven
days the contract shall thereupon be rescinded and the Vendor shall repay to the Purchasor all deposit and other moneys received
by him or his Agent on account of the purchase raoney but without interest, costs or damages and the same shall be accepted by
the Purchaser in full and final satisfaction of alt claims.

6. 1T shall be the responsibility of the Purchaser to satisfy himself as 10 the boundaries of the said tand and the focation of
improvements and for such purpose the Purchaser shall be entitied to conduct an identfication survey.

7. SUBJECT to compliance by the Putchaser with his obligations under this contract the Vendor shall as required do all acts
and execute all necessary documents and paperwritinas for the purpose of completing the sale and ensuring that the Purchaser
obtains a proper and valid title to the property hereby sold, but all transfer documents shall be prepared by and at the expense of
the Purchaser and delivered to the Vendor or his Solicitor within a reasonable timie prior to the due date of completion. Should
the Instruments of Title and/or other Deeds or Documients relating to this property relate to other propertics also the Vendor
shall not be obliged to deliver same t0 the Purchaser but shall enter into such reasonable covenants with the Purchaser as the Pur-
chaser may require for production of such Instruments of Title and/or Deeds and Documents as aforesaid as are in his possession
or undaer his control.

8. THE Vendor will at any time accept payment of all or part of sny moneys owing hereunder with interest calculated up to
date of payment,

8. IF any niistake be made in the description of the nremises or any other error whatsoever shall appear in the particulars of

the property such mistake or error shall not annul the sale but a compensation or equivalent shali be given or takeh by the Vendor
or Purchaser as the case may rcquire.
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0 THAT notwithstanding anything in “The Dividing Fences Act of 1853—=1872" or any amendment thereo! to the contrary

¢{' T ined the Vendor shall not be liable to or required at any time by the Purchaser his executors administrators or assigns 1o join

1 ° 7 eontribute towards the expense of inaintaining or erecting any fence or fences erccted or to be erected or for fencing any of
" the awiding lines between the lands sold and aoy tand unsold or held by the Vendor.

11. {F the Purchaser shalt neglect or fail to pay his deposit or the balance or any instatrnent of purchase money or part thereof or
eny interlst or shall fail to comply with any agreement on his part herein contained 1hen (subject to the * Propcrly Law Act
1974--1975" as amended from time to tirne so far as the said Act may apply) the Vendor shall be at liberty in addition to any
other rights and remcdies conferred upon him at law or in equity :
{i} to sue the Purchaser for damages for breach of Contract; or
(i) to sue the Purchaser for specific performance of this Contract and/or damages; or
(i) to rescind this Contract and
{a) forfeit the deposit; and/or
{b) sue the Purchaser for damages for breach of Contract
and in the event that the Vendor shall so rescind this Contract he shall, in addition to any other rights and remedies
herein provided, be at liberty to resume possession and/or to resell the property in such manner and upon such terms
snd conditions as the Vendor may think proper. Any deficiency in price on such resale and the oxpenses of and
Incidental to any possession and to the present sale and such resalc and any abortive attempt to resell and any outgoings
in respect of the said land arising after the date for completion herein shal! be paid to the Vendor by the present
Purchaser and shell be recoverable as a liquidated sum.

12. ALL rates and taxes and outgoings (including Land Tax and Insurance Premiums) with respect to the property shall be paid
ond discharged by the Vendor up to the date of possession and from that date by the Purchaser such rates taxes and outgoings if
necessary being apportioned and the Purchaser will thereafter punctually pay all rates taxes and outgoings charged upon the said
tand or any part thereof or upon the cwner or occupier thereof and in the event of the Purchaser failing so to do the Vendor may
pay all such rates taxes and outgoings and such amounts so paid shall be recoverable forthwith by the Vendor ftom the Purchaser
snd/or shatl be decmed to be part of the moneys owing hereunder and shal! baar interest at the same rate as applied to any other
moneys payable under this agreement. Land Tax shall be apportioned on the basis that as at midnight on the previous 30th June
the Vendor owned no other land than that duscribed in this Contract for Sale.

13. IF the Purchaser shall have signed this Contract and paid the said cash deposit the possession or receipt of the rents and
profits of the property shall be retained by the Vendor up 10 the date of possession inclusive and as from that date the possession
of the property or receipt of the rents and profits thereof shall be taken by the Purchaser and if necessary such rents or profits
shall be apportioned. Such possession or receipt merely is not 10 amount 10 an scceptance of the title or affect the Purchaser’s
rights hereunder,

14. THE PROPERTY SHALL BE AT THE RISK OF THE PURCHASER FROM THE DATE HEREOF and the Vendor whilst
continuing in possession will use the said land and all improvemenis and items of property with reasonable care. Until the date of
completion or possession whichever the earlier occurs the Vendor shalf continue the existing policy or policies of insurance on the
improvements and other property included in the sale and subject to completion heseunder the Purchaser shall have the benefit of
sny insurance moneys paid or payablie by the Insurer 1o the Veador but the Vendor does hot warrant the enforceability of any
policy or the adequacy of any insurance.

15. ANY sate of land hereunder where the consent of any Minister or Officer of the Crown is required to such sale shall be sub-

Ject to such consent being given and both Parties will forthwith do all things necessary on their part respectively to obtain such
consent. .

1G. POSSESSION of the property hereby sold shat! be giveh and taken in accordance with paragraph 1 hereof or upon such other
date 85 may be mutually sgread in writing between the partics hereto.

17. SHOULD it be established withit twenty-one (21} days from the date hereof that at the date of this Contract the property
be or would be adversely affected by any proposed road work resumption acquisition or rezoning by or approved by any Govarn-
ment or any duly empowered Authority or Body then either Party shall be entitled to rescind this Contract upon notice in writing
to tha other.

18. THE Vendor and the Purchaser shall each pay his own costs of and incidental 10 this sale and purchase but ell stamp duty
hereon and on any duplicate hereof and any duty in respect of the Memorandum of Transfer shall be paid by the Purchaser.

19. NOTWITHSTANDING the completion of this sale and purchase any general or special conditions or any port or parts thereof

to which effect is not given by the conveyance and which is capabte ol taking effect after completion shall remain of and in full
force and effect.

20. COMPLETION shall be effected in the city/town named in the Schedule hereto and at the place notified in writing by the
Vendor or his Solicitors to the Purchaser or his Solicitors at least three (3) days prior to the date provided for completion or failing
such notification then at the office of the Solicitors for the Vendor or if the Vendor has no solicitors in this transaction then at
the office of the Solicitors for the Purchaser.

Section 66 of the “Auctioneors and Agents Act, 1371-1975%~
1

-
21, THE Purchaser acknowledges that prior 10 entering into this Contract he received a statement in wri;' in com‘flianca with

o h

EXTRACT FROM PROPERTY LAW ACT CONCERNING DESTRUCTION OF OR DAMAGE TD A DWELLING HOUSE
BEFORE COMPLETION OF SALE.

SECTION 64. Right to rescind on dostruction of or d ge to dwelling-house.

{1) In any contract for the sale of a dwelling-houso whero, before the date of pletion or p vor oarlier occurs,
tha dwelling-houso is so dostroyed or damaycd as to be unfit for occupation as a dwolling-house, the purchaser may, at his
option, rescind the contract by notice in writing given to the Vendor or his Solicitar not later than the dato of complstion
or possession whichever the earlier occurs,

: PR Y

{2) Upon rescission of a contract pursuant to this section, any moneys paid by the Purchaser shall bo refunded to him end any
documonts of title or transfer returncd to the Vendor who alone shall be entiticd to the benefit of any insurence policy

rolating to such dostruction or damage subject to tho rights of any person entitlod thoreto by virtus of an encumbrance ovor
or in rospect of the land.

(3] In this soction tho torm “sals of a dwelling house® means the sale of improved land the improvements wheroon consist wholly
of substuntially of 8 dwelling housa or the sale of a unit within the meaning of the “Building Units Titlos Act 19651972,

{4} This section applies only to contracts mads after the commencement of this Act and shatl have stiect notwithstanding any
stipulation to the contrary,
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SPECIAL CONDITIONS (if any)

(a) This contract is subject .to the vendors obtaining suitable
finance from the Bank of New South Wales at Booval to

enable the vendors to pay out the existing second mortgage
over the within described land;

(b)Y the parties hereby agree that the purchase moneys shall be
made up as follows

(i) House property at 1 Ashgrove Street,
Coalfalls free from all encumbrances

valued at $25,000-00
(ii) Cash 14,500-00
$39, 500-00

(¢) This contract is also subject to the Vendors granting
to the purchaser a Lease for TFive Y ears (5) over

approximately 78 acres adjoining the property the subject
of the within Contract

SCHEDULE

DATE FOR COMPLETION 17th Fegbruary, 1978

CITY/TOWN FOR COMPLETION  Ipswich

TENANCIES (if any)

ENCUMBRANCES (if any)

Bill of Mortgage to Dank New South Wales
Second Bill of Mortgage

PN
roo.

RTINS .

-

LA DoA= e rhi

Witness Puschaser

Confirmed by Vendor

| /;V(;be;5 ) <EE;%2E§;;Z;>x,_‘ géiZZééiJ. '
Witness () C_%/zsv‘c-ndor : ‘t

Vendor's Soficitor. RiChard Zande & Associates Phone 281-163°
Dale & Fallu 281-4999
Purchaser’s  Solicitor. > Phone._.
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No. 5 - Letter, then Solicitors
for Defendants to
Solicitors for IPlaintiff
(tendered by Vlaintiff),

RICHARD ZANDE & ASSOCIATES

RICHARD ZANDE SOLICITORS P.O. BOX 42, IPSWICH, 4305
SOLICITOR SUPREME CT. QLD.

HIGH CT. AUST. REGISTERED TAXATION AGENTS 49 Ellenborough Street,
BARRISTER & SOLICITOR A.C.T. Ipswich, Qld., 4305

PHONE: OFFICE 281 1633

COMMISSIONER FOR AFFIDAVITS PRIVATE: 2811633

(NS.W., Vic.,, S.A, W.A)
NCTARY PUBLIC

OUR REF. WP : JB YOUR REF.

25th January, 1978.

Messrs, Dale & Fallu,
Solicitors,

Brisbane Street,
IPSUVICH 4305

Dear Sirs,

Re: J.J. & P.E, WATSON sd e to G.,R. PHIPPS

rther to our previous correspondence we enclose herewith
your clients copy of the relevant Contract of Sale together
with draft Lease for your perusal.

We acknowledge receipt of deposit of $100-00 and expect to be
in a position to advise you of the Vendors application for

finence persuant to special clause (a) of the Contract in the
near future.

Ve invite you to complete the draft Lease where blanks occurr
and we would appreciate your further advices in the near future.

Yours faithfully,
RICHARD ZANDZ & ASSOCIATES.

PER: C/;é/
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No. © - Letter, then Solicitors
for Defendants to
Solicitors for Plaintiff
(tendered by Plaintiff).

RICHARD ZANDE & ASSOCIATES

RICHARD ZANDE SOLICITORS P.O. BOX 42, IPSWICH, 4305

" 'CITOR SUPREME CT. QLD.

HIGH CT. AUST. REGISTERED TAXATION AGENTS 49 Ellenborough Street,
Ipswich, Qid., 4305

BARRISTER & SOLICITOR A.C.T. PHONE: OFFICE 281 1633 ' '
COMMISSIONER FOR AFFIDAVITS PRIVATE: 281 1633

(N.S.W., Vic., S.A.,, W.A)
NOTARY PUBLIC OUR REF. wp :CM 1 S't Fe bl" uary ' 1 9?3

Messrs. Dale & Fallu,
Solicitors,

Brisbane Streect,
IPS.ICH. 4305

"ATTEHTION MR. BLOXUL"

Dear Sirs,

Res J.J. & P.E. VATSOM sale to G.R. PHIPPS

Vle enclose herewith Lease in triplicate duly executed by
our client. Kindly request your client to e:xecute same and
return these documents to us for payment of stamp duty and
registration. Ve also enclose herewith our account for
consideration by your client.

Yours faithfully,
RICHARD ZAGHDE & ASSOCIATIS,
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No. 19 - Copy lease, Defendants

) to Plaintiff (tendered
LEASE by Defendants).

We, JAMES JOSEPE WATSON and PAULINE ELAINE WATSCN (his wife)

of Mail Service 240, Fernvale, Via Ipswich in the State of

Queensland (hereinafter called "the Lessor") being the

ol 2 Y

reglistered proprietors of an estate in-fee simple as joint

tenants SUBJECT FCWEVER to such encumbrances liens and .

2 interests as are notified by Memorandum endorsed hereon in all
g % that biece'or parcel of land more particularly described in

g E "Schedule 1 hereto DOTH HEREBY LEASé to GLEN ROﬁERT PHIPDPS of
; % 1 Ashgrove Street, Coalfields, Ipswich in the State of

22

"Queensland (hereinafter called "the Lessee") an area of vacant
"land already . identified by the parties and used as farming
land wvhich is that part bf all that land as described ;n
Schedule 1 hereto (hereinafter called "the demised land")
together with certain farming equipment more fully described
,Aq%ﬁp' in Schedule 2 hereto (hereinafter called “the demised farming
Gllﬁ equipment®) for the space of five (5) years cohmencing {not

/ 7‘5 withstanding the date hereof) from the SWN*“"‘K day oflﬁ“e‘mﬂa/

2 A
? 1978 at a monthly rental of TWO IUNDRED AND TWENTY DQLARS

($220) per calendar month payable in advance on the

.- day of Sovadtl  each and every month subject to the

following covenants conditions and restrictions -
1, " THE LESSEE and to the intent that the obllgations may
continue throughout the term Hereby created and any extension

or renewal thereof and the period thereafter during which the

P
A

lessee may be in occupation of the demised premises HEREBY

ARSIV
-/

COVENANTS WITH TEE 1TSSOR as follows =

Q) A

(a) To pay the rent hereby reserved at the times aqd in
the manner hereinbefore appointed for the payment hereof free
from alil deductions wvhatsoever to the lessor at Ipswich or to

; such other person or persons company or companies Bank or

e

Banks at Ipswich aforesaid sffhvaepsqx;gayyfggﬁjg}me to time

S ——_— A, - S e o

in writing direct. - \} '
v 276450 e 2110 1973
{b) To pay all chargesidn_respec éz—SlSEEEiS_Eﬁwer and

1ight and gas (if any) and a 4~telgyisi§££§£gg§_ﬁﬁé éll

excess vater rates trzde vaste charges (1f any) cléégsing dues
Lxhibits
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(if any) and license permit or inspection fees (if any) which
may from time to time bhae assessed.imposed levied or charged
in respect of or attributable to the demiscd land or the
lessee's use thercof.

(c) Nol. to e¢ssign transfer denise sub-let sel over or
part with the possession oF or othcfwiso by any act or deed
preccure the demised land or any part or parts thereof (o be
assligned transferred demlsed sub~let/§$gr or the possession of
the same or any part oy parts thereof otherwige parted with
unto any person or persons body corporate or incorporate

" vhomsoever or whatsoever without the consent in writing of the

lessor first had and obtained PROVIDED EOWEVER that the consent

of the lessor to any such assignment or sub-letting shall not
be unressonably withheld in the case of a respectable and
financlally responsible person firm or body corporate or
dncorporate (the burden of proof whéreof shall 1ie upon the
Lessee) who or vhich shall carry on a business or trade

approved by the lessor AND PROVIDED FURTHER that it shall be

Ceemed to be a condition precedént to the granting of any such
consent hereunder that the lessor may reguire the lescee to
pay the lessgor's legal costs in connection with or incidental
to the giving of such consent and the lessor may regquire the
lessee on or before the date of any such assignment or sub-
letting to obtain and deliver to the lessor a Dced of Covenant
to be prepered by the Leseor's Solicitors (but at the expense
of the lessor 1n all respects) whereby any such.assignee or
sub~tenant will convenant with thz lessor to carry out( observe
perform fulfil and Xeep all the convenants conditions and
stipulations herein contained or implied whether positive or
negative and whether running with the land or otherwiée and on
the part of the lessee to be observed performed fulfilled and
kept. The provisions herelnbefore contained are intonde@ by
the lessox and the lessee to be in addition to and not in
substitution for or in derogation from the provisions of
Section 121 (1) of the Property Law Act 1974 (as amended for
time to time ) or any part thereof and shall be feud
Exhibits
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accordingly.

(a) At all times during the $aid term to keep and at the
expiration or sooner determination of the said term deliver up
and demised land and the demised farming equipment in a good
Eondition as to he fit rfor inmediate use by the lessor and his
assigns.

(e) At all times during the said term to keep and maintain
and make all necessary payments to keep the demised farming
equipment in a good state.of repalr as may be reasonably expected
having regard to falr wear and tear and useage.

(£) At al) times during the sald term to ensure that all
persons operating driving and or using the denised farming
equipment from time to time have full knowledge in the operation
driving and use of the said equipment and further that all such
persons hold curxrent licences working tickets or such other
written authority to enable such pergons to operate drive and
use the demlsed farming equipment.

(g} At all times dufing the sald term to usc the demised
land for the purpose of farming dairying and for grazing of
stock or such similar purpose and should the liessee wish to use
the land for any other purpose written consent must first he had
and obtained from the lessor.

(h) At all times during the said terms to kecep the demised
land in reasonably good condition and not to accurmlate any
vaste debris garbege or similar refuse upon the said land.

(i) At all times during the said term to indemnify and
save harnless and keep Insured the lessor from all loss and
damage to the demiced land and the demised farming equipment or
to neighbours in the area by the negligent use or misuse of the
demised and/or the denised farming equipment.

(N At all times during the sald term to keep the demised
land together with any stock thereon vhether owned and controlle:
by the lessce or otherwise free from all infectious and
contagious diseases pests illnesses and plagues and at his own
expense and cost to fumigate and disinfect the demised land and
ptock upon the said land.

~200- Ko0.19 Copy lcase, Defendants
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(x) At all times during the said term to perwit the iessor
or his agont or agents or prospective purchasers and during one
calendar wonth lmmediately preceding the termination of this
tengncy to permit the lessor or his agent or agents or prospectve
tehﬁnts ox purchasers and other with written authority from the
leseor or his agents at reasonable tines during the day to view
the premises.

(1) That the lessee will pay all costs (on a Solicitor and
own client basls) and expenses of and incidental to the
preparxation execution and stamping of this lecase including all
gtanp duty and consent fees payable thereon all moneys which the
lessor may expend in consequence of any default that may bhe made
by the lessee in the performance or observance of any convenants
or agreement herein contained or implied or which shall have been
authorised centered into or made by the lessee or of or incidental
to any consent of the lessor required in favour of the lessee
pursuant to the terms herecof.

(m) That the lessee will and he doth hereby indemnify and
save harmless the lessor against all losses damages and expenses
wvhich the 1essor}ghy of its other tenants may sustain expend or
be put to by reason or any ncglect misconduct misperformance or
nonperformance on the part of the lessee of any of the cbvenants
and agreements on his part herein contained and the lessce will

at his own cost and expensce pay for all =uch loss and damage.

2. THE _LESSCR NEREBY COVENANTS WITH THE LESSEE as follows -
(a) That the lessee paying the said rent and dther Rroneys
payable by it at all times and in the manner hereinbeforc
appointed for payment thereof and performing and observing the
several covenants conditions and restrictions herein contained
and on the part of the lessee to be observed performed fulfilled
and kept may peacecably hold and enjoy the said premisps during
the sald term without any interruption by the lessor oy any
person lawfully claiming through under or in trust for it.

(b) That the lessor will pay all Local Authority and Water
and Sowerage.Rntes and Laﬁd Tax vhatsoever to bhe charged upon or
payable in respect of the land on which the domised premises are
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: !
sltuate exeept—te—the—extent—thit—the—wame—re—payabio—by—tin

}eszee hercunder.

(c) The powers in the lessor impliced by Section 107 of the
. Property Lawv Act 1974( &g amended from time ho time) shall
apply to this leage except in so far as such povers are
oxcluded or varled by the powers éf this lease.

3. AND IT IS EERTUY MUTUALLY ACRELD DY AND BETUEFN THE

PARTIES ITRETO as follovus -

(a) At all times during the sald term or at the expiration
of the sald term the 1eséee may offer to purchase the demised
land from the lessor for the consideration equivalent to one
thousand dollaxre ($1,000-00) per acre.
(k) That 1f the rcnt hereby reserved or any part thercof
shall be In arrecars for the space of fourteen (14) days after
the same shall become payzble although no legal or formal
‘demand shall have been made therefor it being hereby agreed
that no such demand shall be necessary or if .the lessce shall
nake a breach of any covenant obligation condltion or agreement
(express oxr implied) in this lease or if any writ or Execution
be levied on the real or personal property of the lessee and
such breach shall not be remedied after a period of fourtcen
(14) days from the date the lessor shall have served on the
lessee a notice pursuant to Section 124 (1) of the Property law
Act 1974 (it being specifically asgreed by and between the
lessor and the lessee that the said period of fourtecen (14)
days i a reasonable time under the sald Section 124 (1) to
remedy any such breach) TIEN and in any of the said éases it
shall be lavful for the lessor irmediately thereupon or at any
tine therecafter and notwithstanding that the lessor may have

;
valved any previous default of a like nature to enteér by force
if necessary into and upon the demised premises or any part
thereof in the name of the whole and to take possession thercof
and determine this lcase QR at its option the lessor may scrve
notice in writing upon the lessec that thenceforth the lessee
shall and shall be deened to hold the demised premises as
tenant from month to month on the terms of this lease so fAar
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an the same arce applicable to a monthly tcnancy and such
monthly tenancy may be dctcrmined by one (1) calendar month's
notice in writing glven by either party to the other expring on
any day XUT in either case without prejudice to any right of
action or romedy of the lessor in respect of any antecedent
breach of any covenant condition agreement or stipulation on
the part of the lessea herein contained.
(c) That if after the determination of the said term or
any extension thexceof fpom any causc vhatsoever the lesscee shall
renain in possession of the demised premises with thae consent
of the lessor without any express arrangements being made for
a further term the lessec sﬁall hold the demised premises from
the lcssor as tenant from month to month at the same calendar
nonthly rental as the payable at the dctermination of the said
term or extended term as the cace may be payable in advance
and otherwise upon the same terms and conditions as are herein
tenancy and such tenancy may be determined at any time upon
one (1) month's rotice bga'ng given in writing by either party
to the other expiring on any day.
(ad) The faillure by the lessor to toke advantage of any
default or brecach of agreement on the part of the lessee shall
not be construed as a walver thereof nor shall any custom or
practice which may grow up between the parties In the course
of udministrating this agreement be construed to walve or
lessen the right of the lessor to insist upon the performance
by the lessec of any agrcement on 1ts part or to exercise any
rights given to the lessor on account of any such default or
if the vaiver has been made upon a condition which is
specifically broken by the lessee. A walver of a particular
breach or default shall not be deemed to be a walver of any
other hreach or defauit wvhether of a similar nature or otherwvim
The acceptance of rent by the lessor shall not be construed to
be a wvalver of any breach of agreement on the part of the
lesccee.  The provisions hereinbefore contained are intended by
the lewsor and the lessea to be in addition to and not in
substitution for or in derogation from the provicsions of
Exhibits
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Section 119 of the Property Law Act 1974 ( as amended from
time to time) or any part thereof and shall be rcad accordingly
(e) Any notice or demsnd rcéuired'to be ¢given by either
party to the other hereunder shall be in wfiting and signed by
the party or his Solicitor (or, where that party is a Company
by a Director or Sccretary thereof) AND ghall be sufficlently
sorved if served in accordance with any of the modes of
.services set forth in Section 257 of the Property Law Act 1974

( as amended from time to time) PROVIDED HCWEVER that in

addition in the case of a notice to be given by the lessor to
the kssée,it shall be sufficiently served if delivered to or
left for the lessee at the ‘demised premises.
(£) Except vhere inconsistent with the context wherever
herein uged the word "lessor" shall mean and include the lesso:
and its successors and assigns, the word "lessee" shall mean
and include in the case of a natural person the lessee and his
her or their executors administrators and permitted assigns
andin the case of a corporation the lessee and its successors
and permitted assigns. Word importing the singular and plural
number shall be read as importing the plural or singular
Vnumber and any gender shall include the other genders, except
vhere the context othervwise requires. Where more than one
lessece is a party hereto the covenants agreements and
" stipulations on the part of the lessee herein contained or
implied shall be decmed to be entered into by the lessees
jointly and severally.
(g) The lessor shall not be responsible for any fallure
of the supply of electricity from the produccrs thereof
arising from any cause known or unknown or for any fallure
of the electrical system in the demised premises due to
breskdovn repairs maintenance strikes and accidents or
unavoidable causes of any class or.

SCHEDULE 1
Volume No. 4865, Folio No. 142, Subdivision 1 of Resubdivision
1 of Portion 126, 29 acres, 2 roods, 18 perches, County
Churchill, Parish North. Volume No. 4865, Foilfo No. 143
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Subdivision 1 of Resubdivision C of Subdivision 1 of Yortion
126 on Reglstered Plan Number 45048, 10 acres, 31 perches,
County Churchill, Parish North.

~Volume No. 4865, Folio No. 144, Subdivision 2 of Res suldi vision
A of Subdivision 1 of Portion 126, 37 acres, 3 roods,29perches

County Churchill, Parish North,

SCHEDULE NO. 2

Carry-all Flat Code No. A702 Serilal 692,

Tyne Rippcers, Massey Ferguson 35 Tractor,

Curly Tyne rippers, New Holland Hayliner 69
Serial AS69G010, Fordson Major Diesel,
International GL 223 Mower, Boom spray unit,
Hay rake, Ford offset Disc Tandem, Blowamist
portable, Conner-shea combine, 1 hay trailer
Spray lines 65 .lengths x 3in
Main 1lines 42 lengths x 4in
Underground main lines

25 H.P. Motor Kelly'& Lewis pump

Automatic Switch Board

1, GLEN RODERT PHIPPS of 1 Ashgrove Street, Coalfields,

Ipswich DO HEREBY ACCEPT THIS Lease of the demised premises

hereinbefore described to be held as Lessee and subject to

the covenants and restrictions herein contained.

DATED the [::~+ day of FJQ””*a 1978.
SIGNED by the said JAMES JOSEPH WATSON ) —
) @2 -t
as ) :

and PAULINE ELAINE WA'TSON(his wife) a
P )
Lessor this v day of FJL”*D )
)
)

1978 3in the presence,of -

L P | |
A Justaee—of;zéun Peace

SIGNED by the sald GLEN ROBERT PHIPPS
as Lessee this (1;6/% day of
<:i£d?~%fb*:y’ 1978 in the presence of - )
£7e Dso o,

A dJuntice of the Peace
Exhibits
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DATED this First day of ... February, 1978

Correct for the purposc of registration

[%—/JZV@_J Orshﬁx,

Solicitors for the Lessor

Correct for the purpose of registration

Solicitors for the Lessece

Exhibits
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'NOe L/ - LODY 4AgIreement between
Defendants and Plaintiff
(tendered by Plaintiff).

THIS ASUNEMENT made this day of February, 1978

TRETLENY JAVRS TO”“Ph LRT"C“ of Huil \orvxca 240, Fernvale

-

Via Ipovich in the State of (ueensland on theiFirnt Part

AND GLEN RCRERT PLHIPPS of ) Af*hr'_yrovo street, iCoalfields,

i
Ipsvich inthe State of Queensland on the Sccond FartMIRIAS

the party on the flrst part supplies’ mxlk to Eho QUEENSIAND
2T
FARMERS (‘f‘—-(‘P‘“ATlVl" ?XQQO(‘T"FJON I]‘) at "00\'15. pursuant to

a certain miix quota AND WHIREAS Lho party on the second

part has now leased certain lands from the party on the
First Part wvhich said lande are directly associated with
the production and supply of the said milk quota IT_1S

HEREBY AGREED as follows s~

1. The party on-the second part chall hereinafter
be responsible for all expenses incurred in the production
and supply of the relevant wilk board.

2. The party on the egecond part shall be entitled
to receive all profits associated with the supply of the
sald milk quota to the said Milk noard.

3. That upon the future sale of the saild milk quota
by either pa;ty the party on the first part shall be
entitled to receive benefits thercof.

4. The parties hereby agree that the said milk quota
shall be so0ld at a time mutuslly agreed upon between

thenselves.

DATED at Ipswich this 7’%4 // day of 7,,@{»;’ 1978,

bﬂz > . LAQ \)‘\)
KATSON/in the pre=ence oft ' /// Yy o -2k
& PAULI"Z SLAINE UATSON //J - /

A Jyctice of the Peace

SIGKED by the sald JAMES JCSZ:Ph)

A Justice of the 'eace

Exhibits
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‘No. 7 - Letter, Solicitors for
Plaintiff to then
Solicitors for Defendants
(tendered by Plaintiff).

DALE & FALLU

SOLICITORS

142 BRISBANE STREET,

Ipswich 4305.
PAUL FALLY WB:SF

YELEPHONES:

281 4999
(3 LINES)

PRIVATE P. B, FALLU 28) 4742
PRIVATE PAUL FALLU 281 4003

P.©O. BOX 30

9th February, 1978

Messrs. Richard Zande & Associates,
Solicitors,

Ellenborough Street,

IPSWICH. 04305

Dear Sirs,

Re: Lease - G.R. Phipps from J.J.
and P.E. Watson
Your Reference: WP:CN

We refer to your letter of the lst instant and
to our recent telephone conversation, and enclose herewith
Lease in triplicate duly signed by our client.

We will forward you our client's cheque in
payment of your account on receipt thereof.

Yours faithfully,
DALE & FALLU.

per: /@Wﬁ

P < ,654}7”Z¢¢f¢Q ;3ZZ§.GQC>/éé4cowéné§
,/%23445 4q¢'zzcmu¢5?;$;u_,

Encls.

Exhibits
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GENFRAL. BUSTNES

‘No. 1> - Lopy flinutes ol lleetlng
of Directors of Q.F.C.A.
held on 27 January 1978

(tendered by Plaintiff).
CENERAL BUSTINESS CONT'D

CONI''D

CIOSURE. OF
MEEPING

PRESENT

VISTITORS

o.‘......o.'a..‘.to".oo.l....olo.o....col.oo..on'l..'nolql.’.].'o'l‘tp"'
S LI B

After answering questions, the visitors retired,

b

Mr. Hughes moved It the Bourd of the Q.1°.C.A. request i
Mr. N.bL. Zabel seconded) Mr. Phipps Lo submit a formal applicatie {13
with sccuupanying docuentation to c:.t...l.l.:.”:_"

(§) Uw purchase of 0 ucre block freeled..

from J. Watson and (il) proof of the lc«bif'

FULL BOAKD MERTINGS

IT WAS ACKEED that Lhe Monthly Meelligs of the Mull Bourd of
Directors ol the Q.F.C.A. for February, 1978 be as tollows:-

Thursday,, 9th February, 1978 and Friday, 24th February, 1978
respectively,

CLOSUIE OF MEETING

The Meeting closed at 6.00 p.m.

Cont Jrined

AR
((l A.;:l-l'(' L :
........' .‘f.........'........ll‘ ,‘,,

27th January, 1978 Chairman of Directars i''f' i
N .

(R %
[ | "j'{'
o

MINUTES OF THE MEETIHG OF MHE FULL VOAKD OF DIRECPORS OF BiE .

Q.F.C.A. HRID AT LEAD OFFICE, (OOVAL ON FRIDAY, 7VH JANUARY, . i
1978 AT 9.0 A.M.

NIIEY SX 1

DRy

PRESENT

kW g

)

For dv

Mr. L.G. Zabel (Chaicmaf); Mr. G.ll. Horrocks (beputy Glairuman);
Messrs. K. Hugres; M. Jendra; J.J. Pleete; MJ.E. Steinhardt; and
N.L. Zalel (Members ot the Board); Mr. K.G. baker, General
Manager and Mc, 1.J. Whyte, Secretary.

-~

a1

]

VISTIOKS

&
Mr. G.C. Muller, Accountant and Mr. P.L. llurton, Tectaolegist {4
Milk Suppliers - Hessrs. G.R. Phipps and J.J. Watson ié
Mr. L.G. Zabel opencd the Mecting and all present participated i ',;
signing of cheques and cle-Cking of acccunts certifticd for payment. b:g

®

£
At approximately 10.00 a.n., Mcusrs. vWatsun and Phipps were 1
received by tle Board,

Both these supplicrs had appeared at tiesd f’,ii
Office requesting an opportunity to dizcuss with the Board matteqs |:

relating to a sale from Watson to Phipps and the involvement of :
the quota.

Mr. Watson stated trat he had recently sold 30 acres and his (]‘
dairy and house to Mrc. Phipps and leased a further 90 acres to M, ¢
Phipps with an option to purchase. e had not supplicd since 1bu
January, 1978.

ey 3

From Board discussion,

arrangements and details of all tle inv)
provisions." ’

1
i

~E

Exhibits
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The Sccretinry advised Messrs. Watson and Phipps who would furnish

- this infommation later in the Mecting.

.13 OF AI'PROVAL Q1FF MTMITES

LIS

: Mr. Horrocks moved J"hat the Minutes of the Pull Board Mecting

S Mr. Steinhardt seconded) held at Head Of fice, Bowval on Friday, 12ty
! January, 1972, he signed as a correct
! record of the business transacted.®

! CARRIED
B Mr. Jendra moved )"That the Drafts of the Minutes of the

; : Mr. N.L. Zabel seconded) Annual General Meeling of Sharcholders

N held at R.S.L. Memorjal Hall, Nicholas

( Strect.,, Tpawich on Friday, 0th Seplembor,

1977 and the Lxtra-Ordinary General Mectin
of Sharcholders held at the Marburg Show
Hall on Monday, 12th December, 1977 be
accepted as presented.”

by e

(FLSS

2

LS CHATIRMAN'S ADDRESS

Mr. L.G. Zabel advised that the Q.F.C.A.'s submission to the
A.D.1.A.C. re G.M.Slakers Powder, had been turned dowm by this
Comittce in its advice to the Australian.Dairy Corperafion.

Mr. L. Zabel said he had spoken to Mr. T. McVeigh, Federal
Member for the Darling Dowms, who, with other colleaques, would
be having discussions with Mr. Sinclair, Federal linister for
Primary Industries, on this matter.

Mr. L. Zabc) believed we should let these men 'work' after our
approaches to them and their resultant promises pledging support.

Mr. Hughes said that Mr. P. Rowley, State President of the Queenslaril
i Dairymen's Organi$ation, advised Q.F.C.A. approach the Minister
on their ovm behalf. He said that the A.D.C. had stated that the
final decision would be made by the Minister.

Mr. Zalwel reported the contack he had made with leading Politicians
ﬁ and Industry Leaders on this matter. The Meeting decided to ring
the A.D.C. Office in Mclbourne for further information.

Mr. L.C. Zabel said that there was no information to hand on the
guidelines relating to the new Milk Supply Act.

Discussion followed onh who may eventually make up the new Milk
Board and Entitlemnents Committee.

; Mr. Zabel informed the Meeting on a recent Meeting of heads of
‘ the four facteries in the zone relating to our area and of the
; following nominations:-

. BOOVAL MR. R.G. Daker
‘ - Mr. L.G. Zabel

Mr. R.G. Laker
Mr. N.L. Zabel

CABOOLTUKE Mr. I. Wild
Mr. H. Snow
©.S0UTI COAST Mr. Slingciy
Mr. Hollindale
1OGAN & ALVERT Mr. R. Drynan
Mr. K. Moran

Quecnsland Milk Board

Milk Entitlements Comm.

Exhibits
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QUIHATOW MY SUPPLY CONT'D

On this discussion, the Meeting adjourned for lunch at’ 12.50 p.m.

Resuming abt 1.25 pun., the meeling worked on figures relating to

the value of raw material to Q.F.C.A. Whole Milk and Rulk Cream -
Butter and G.M.S5. - bBnlk Cream and G.M.S5. - and from this discussion
it was aqgreed to refer this matter to the Accountant's Office

for costing Lo be presented to the next Meeting.

Mr. K. Hughes moved)"That the Q.F.C.A. request Mr. Baker to advise
Mr. Jendra seconded) Mr. Williams of Kraft, Quinalow that we are
’ Jooking for a return on milk supplied of $2.2%
per kg., and that we are willing Lo continue
as is for the next ten days pending a detailed
analysis on costs."

J.J. WATSON ~ SALE TO DPHIPPS

Copies of the Contract of Sale and Lease Agreement were presented
to the Meecting having been Jeft by Mr. Watcon.

The Board expressed concern regarding the special conditions on
the Contract.,

The total area involved was 108 acres not 120 acres as previously
believed. Quota on the 30 acre block was ecuivalent to 66 litres.

It was decided that after viewing the documentation that the Roard
could only agree to the transfer of quota if the whole of the
property was purchased.

Mr. Jendra moved )"That the Board of the Q.F.C.A. agree to

Mr. t.L. Zabel seconded) advise Mr. Phipps as to cxisting Board '
policy that if he purchases the whole of
the property (108 acres) from J.J. Watson
and no continuity of supply is broken
(except for policy of within 30 days) they
will consider the transfer of qguota in
total. However, as bhe has indicated
outright negotiation for 30 acres, then
they are agreeable to transfer 66 litres
of quota daily providing he supplies within
30 days from 15th January, 1978."°

CARRIED

PLANT ENGINEER

4
Mr. N.L. Zabel commented on remarks made to him from Staff ré our
Engincer. '

Mr. Raker noted these comments.

CREAM PAY, WAGES AND TRADE ACCOUNTS

Mr. N.L. Zabkel moved )"That the accounts for the month totalling
Mr, Horrocks seconded) $1,229,677.31; representing Milk and Cream
’ Pay, Wages and Trade Accounts be passed for
payment." '

CARRIED

SHARES — APPLICATIONS AND TRAMSEFLRS

Applications - 25 Shares

V.C. & B.M. Gain, GRANDCHESTER 25 Shares
‘ ' Ixhibits
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CPIGINESS
RN i

0D
———

GEHERAYL BUSTHESS CONT'D

I. THCHHLCAL COMHTTIEE, COMT'D

T IR T,

X Mr. M. Steinhardt nominated Mr. J, Ploetz who was declared clected
{ Lo the Tecimical Comnittec.

Mr. Horrocks moved Y"That Lhe Boiard agree to appeint Messra. L.G.

Mr. Plociz secconded) Zabel and Ko Mughes as a deputalion Lo meeot

; Mc. Sinclair, Federal Minisler for Primary

Industries, in Conberra if, and when required,
following arrangements of a Meeling on cur

! behal{ by Mr. E. Adermann, Federal Member for

E Fischer.”

Fo CARRIED

%

st or CLOSUPE OF MEET THG

The Meoting closed at 6,32 pan.

.«

Confirmed

9th February, 1978 Chairmat ¢f Dircclors

L A R I I R I I R R R R I R N I I R L R R R Y

MTNUTES OF THE MEETING OF THE POARDOF DIRRECTORS OF THE Q.F.C.A.
JIELD AT HEAD OFFICE . POOVAL, O THEIRSDAY , UTH PRURHARY , 1978 atk
9.30 ALM.

PRESUNT

BEs

Mr. L.G. Zabel (Chairman); Mr. G.t. Horrocks (Deputy Chairman);
Messrs. K. Hughes; M. Jendra; J.J. Plocelz; M.E. Steinhardl; and

N.L. Zabel (Mombers of the Board); Mr. R.G. Baker, Gencral
Manager, and Mr. T.J. Whyte, Secretary. )
2423 VISITORS
boran ——
Mrs. J.M. Sanderson and Mr. G.C. Muller
Messrs, Matthews and Horton
Messrs, Cranston and lansen
Messrs. Parkinson and Kelly
P op APPROVAL OF MTHUTES
215 .
u M. Jendra moved )¥That the Minutes of the Full Poard Mecting
Mr. Homocks scconded) held at Ifead Office, Booval on Friday, 27th
January, 1978, be signed as a correct record
of the business transacted."”
CARRIFD
1*3')\'{-5 CHATRHAN'S ADDEENSS
ey
In opening his address, Mr. L.G. Zabel referred to a recent’ visit
¢ from Mr. M.C. Philipedes re Feta Cleese Production.
b

Mr. Baker advisced that a representative from a4 Danish Firm who

manufacture equipnent used Lo produce Feta Cheese would be ot Booval

at approximataely 11.00 a.m. for discussion with Lhe Beoard.
Exhibits
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‘No. 2 - Lease, Defendants to
Plaintiff (tendered by
Plaintiff).

A ]

. E STl

UATSON (his wife) of
.

WE, JAES JOSEVY WATSLL and [AULTYH
FERNL lew e a

Vo e s - [EPIIPTFY ST S

Mail Service 240, Fernvale, wvia Ipéwich in the State of Queensiahﬁ

(hereinafter called *"the Lessor®) being the :3gistered proprietors

of an estate in fec simple as joint tenants SURJECT HCWCIVER to sucl

encumbrances liens and interests as are notified by Memorandum

endorsed hereon in all that piece or parcel of land
as ® N\
described xnetovnedebaodeinxesx JCTi HIZE3Y LEASE to

GLEN ®QBL=T

PHIFPS of 1 Ashgrove Street, Coalfalls, Ipswich in the State of

Queensland (hereinatfter called the “"the Lessee") an area of vacant

land already identified by the parties and used as farming land
which is delineated in red in the Plan or Diagram attached herct v
-

and marked with the letter A" which is the whole of the land

as described in Schecule 1 hereto (hereinafter called *"the demised
!
land") together with certain farming dquipment more fully described

in Schedule 2 hereto (hereinafter called "the demised fafming

5 K N

H
~
el o

more particularly

equipment") for the space of five (5) years commencing (notwith v// !

standing the date hereof) from the seventeenth day of February 1972

at ‘a montly rental of TVWC HUNDRED AND TWENTY DOLIARS ($220-00) per

" calendar ronth payable in advance on the seventeenth day of each

£

“(b)

and every mohtﬁ‘subject to the following co venants ronditions and
restrictions -

1. THE LESSEE and to the intent that the obligations may

continue throughout the term hereby created and any extension or

renewal thereof and the period thereafter during whicn the lessee

.may be in occ&patiqn'of the demised premises HEREBY COVENANTS WITH

LTSSC” as follows -

To pay the rent hereby reserved at the times and in the
manner hereinbefore appointed for the payment hereof free from all,
deductions whatsoever to the lessor at Ipswich or to such other
peréon or persons company or Companies Bank or Banks at Ipswich
aforesaid as the lessor may from time to time in vritiﬁg direct.
To pay all charges.in respect of electric power ana'light
and gas‘(if any) and all telephone charges and all excess water
rates trade waste charges (if any) cleansing dues(if any) and
license permit or inspection fees (if any) which may from time to
timre be assessed imposed levied or charged in respect of or
atritutavle to the derised land br the lecsee's usé thereof.

(c)

the possessioxy?!im-ffra;;;ﬁa}\qct or decd procure the

LY RN

ot to assign transfer cemise sub-let set over or part with

Exhibits
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)

L. G

eiised dand ore any ‘part or ‘parts- thereof to be assigned transferred
demised sub-let set over or the posszession of the same or any part
or'parts ghorco% oﬁherwi;e partéd wiLh unto any person or porsons
body corporate or incorporate.whomsoevor or whatsocvcr without the

~consent in writing of the lessor first had and obtained PROVIDED
HOWEVER that the consent of the lessor to any such assignment or
sub-letting shall not be unrcasonably withheld in the case of a
respectable and fipancial;y responsible person.firm or body corpourate
or incorporate (the burden of proof whercof shall lie upon the
Lessee) who or which shall carry on a business or trade approved by

the lessor AND PROVIDED FURTHER that it shall be dceemed to be a

condition precedent to the granting of any such consont hercunder that
the lessormay require the lessee to pay the lessor's legal costs in
_connection with or incidental to the giving of such consent and the
lessor may require thé lessece on or before the date of any such
assignment or sub-letting to obtain and deliver to the lessor a Deed
of Covenant to be prepared by the Lessor's Solicitors (but at the
expense of the lessor in all respects) whcgeby any such assignee or
sub-tenant wi;l covenant with ﬁhe lessor to carry out obscrve perfone
fulfil and keep all the convenants conditions and stipulations hereiﬁ
contdned or implied vhether postive or negative and vhether running
with the land or othervise and on the part of the lesseec to be
observed perfcrmed fulfilled and kept. The provisions he;einbefore
contained are intended by the lessor and the lessee to be in addition
to and not in substitution for or in derogation from the provisions
of Section 121 (1) of the Property Law Act 1974 (as amended for tiae
to time) or any part thereof and shall be read accordingly.

(a) At all times during the said tenu to keep and at the
expiration or sooner determination of the said term celiver up the
deﬁised land and the demised farming ecuipment in a good copdition

as to be fit for immediate use by the lessor and his assigné.

(e) At all times duriﬁg the said term to kecep and maintain and
make all necessary payments to keep the demised farming cqﬁipment in
a good staée of repair as may be.reaSOnably expected having regard to
fair wear and tear and useage.

(£) At all times during the said term to ensure that all persons
operating driving and or using the danised farming equipment from
tire to time have full knovledge in the operation driving and use of
the said cguipment and further that all such persons hold current

licences working tickets or such other written authority to cnable

Exhibits
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sguch persons Lo operate drive and use the demisced farming
cquiprent.,

(g) At -all times during the said term to usc the demised land
for the purpose of.farming dairyiné ahd for Qfazing of stock or such
similar purpose and should the lessce wish to use the land for any
other purpose written consent must first be had and obtained fron
the lessor.

(h) At all times during the said terms to keep the demised
land in reasonably good condition ad not to accumulate any waste
debris garbage or similar refuse upon the said land.

(i) At all times during the said term to indemnify and save
harmless and keep insured the 1eésor from all loss and damage to the
demised land and the demised farwing equipweent or to neighbours in
the area by the negligent ucc or misuse of the demisec¢ and/or the
denised farming equipaent.

(3) At all tines during the sald term to keep the denised

land together with any stock thcreon wﬁether ovned and controlleaq

by the lessee or otherwvise free from all infectious and contagious
diseases pests illnesses and plagues and at his own expence and cost
to fuwmigate and disinfect the demfised land and stock upon the said
iénd;

(k) At all times during the said term to permit the lessor or
his agent or agents or prospective purchacers and during one
calendar month immediately preceding the terminaticn of this tenancy
.to permit the lessor or his agent or agents or prospective tenants or
purchasers and other with written authority from the kssor or his
agents at reasonable times during the day to view the prémises.

{1) That the lessee will pay all costs {(on a Solicitor and

own client basis) and expenscs of and incidental to the preparaticn
exccution and stamping of this lease including all stamp Guty and
consent fees payable thereon all moneys vhich the lessor may expend
in consequence of any default that may be made by the lessee in the
perforrance or observance of any covenants or agreenent herein
contajned or implied or which shall have been authorised enterecd
into or macde by the lessece or of or incidental to any consent of tihe
1éssor requirced in.favour of the lessec pursuant to the terms hereol.
(n) Thal. the lessec witl and he dolh hereby indemnify and save
harmless the lessor against all losses dawaycs and expenses wvhich
the lessor or any of its other tenants ray sustain expéné or e put

to by reason or any neglect wisconduct wisperformance or nonperliorie

Exhibits
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such persons to operate drive and uge the demised farming
eguipment.

(s) At all times during the said term to usc the demised 1lang
for‘thgﬂpﬁrpose of'farming dairyiné énd for graring of stock or such
similar purpose and should the lessce vish to use the land for any
other purpose written consent must first be had and obtained fron
the lessor.

(h) At al) times during the said terms to keep the demiscd
land in reasonably good condition aid not to accumulate any waste
debris garbage or similar refuse upon the said land.

(i) At all times during the said term to indernify and save
harwnless and keep insured the lc#sor from all loss and damage to the
demised land and the demised farmihy equipment or to neighbours in
the area by the negligent use or misuse of the demised and/or the
demised farming equipment. .

(3) At all times during the said term to keep the denised

land together with any stock thercecon whether owned and controlled

by the lessee or otherwvise free from all infectious and contagilous
diseases pests illnesses and plagucs and at hic own expensc and cost
to fumigate and disinfect the demiscd land and stock upon the said
iand;

(x) At all times during the caid term to permit the lessor or
his agent or agents or prospective purchasers and during one
calendar rnonth immediately preceding the termination of this tenancy
to permit the lessor or his agent or agents or prospcctive tenanis or
purchasers and other with written authority from the kssor or his
agents at reasonable times during the day to view the prenisecs.

(1) That the lessee will pay 2ll costs (on a Solicitor and

own client basis) and expenses of and incidental to the preparation
execution and stamping of this lease including all stamp cuty and
consent_fees payable thereon all noneys which the lessor may expend
in conscquence of any default that may be mad¢ by the lessce in the
performance or observance of any covenants or agreement herein
containcd or implied or vhich shall have been authorised entercd
into or nacde by the lessec or of or incidental to any conscent of the
léssor reguired in favour of the lessee pursuant to the terms hercol.
(m) That the lessee will and he doth hereby indexnify and zave
harwless the lcssor acainst all losses Qamages and expensces which
the lessor or any of its other tenants may sustain expena or be nut

to by reason or any ncglect misconduct mpispersorncance or nonperform-
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-ance on the part of the lessee of any of the covenants and
agreemente on his part hercin contained and the lessce will at his

oun cost and expense pay for.all such loss and darage.

2. um LESSOR LEGERY COVERANTS WITH THE LECsiE as followe -

(a) That the Jcssc; paying the s&id rent and other soneys payable
by it at all tires and in the manner hercinbefore appointed for
payment thereof and performing and observing the several covenants
conditions and rectrictions hercin contained and on the part of the
lessec to be observed perfo rmred fulfilled and kept nay pcaceably
hold and enjoy the said prcmises'during'the said term wi;hout any
interruption by the lessor or any person lawfully clairxing through
under or in trust for it.-

(b) That the lessor will pay all Local Authority and Water and
Seweragé Rates and Langd Tax whatsocver to be charged upon or payable
in respéct of the land on which the cdemised premises are situate
hereunder.

(c) The powers in the lessor implied by Section 107 of the Property
Lav Act 1974 ( as amended from time to time) shall apply to this.
Leasé except in so far as such powers are ecxcluded or varicd by the
povers of this Lease.

3. AND IT IS HERERY MUTUALLY ACRETD 3Y AMND ZETWEEN TRE PARTIZS

(RPN

HEDETO as follous -

{a) At all tires curing the éaid termm or aé the expiration of the
said term the lessee may offer to purchase the demised land from the
lessor for thé consideration equivalen£ to one thousand collars
{$1,000-00) ner acre.

(b) That if the rent hereby recserved or any part thercof shall be
in arrecars for the space of fourteen {(14) days after the sane shall
becore payable altﬂough no legal or forwal demand shall have been
made therefor it keiny hereby agreed that no such demand shall bp
necessary or if the lessee shall make a breach of any covenant
é&nigation condition or agreccuent {express or iﬁplicd) in this Lcase
or if any writ or Execut{on ke levied on.the real or gersonal
property of the 1cssée and such breach shall rot be remedied afﬁcr

a period of fourtecn (14) days from the date the lcgsér shall phave
served on the lessce a notice pursuant to Section 124 (1) of the
Froperty Law Act 1974 (it beinjg specifically agrced by and Setween
the Jessor and the leszee that the said period of fourteen (14) daye
is a reasonakle Uime under the vaid Section 124 (1) Lo reacdy any
sich breach) THSY and in any of the said cases it shall be lawful
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for the levsor irwcdiately thercupon or at any time Lhereafter and
notvithstanding that the lecsor may have waived any previous default
of a like nature to enter by force if necessary into and upon the
demiéed,premisés or any part £horcof in the name of the wvhole and to
take vossession thereof and cetermine this leace OR at its option tipc
lessor may secrve notice in writine upon the leéssec that thenceforth
the lessee shall and shall be deemed to hold the demised preirises as
tenant fromrmonth to month on the terms of this lcase so far as the
same arc applicable to a monthly tenancy and such‘monthly tenancy nmaoy
be determined by one (1) calendar month's notice in writing given by
either party.to the other exniring on any day EUT in either case
without prejudice to any right of action or remedy of the lessor in
respect of any antecedent breach of.any covenant condition agrcement
or stipulation on the part of the lessee herein contained.

(c) That if after the determination of the said term or any
extencion thereof from any cause whatsoever the lessee chall renain
in possession of the demised premises wiin'the consent of the lessor
without any express arrangerents keing made for a further term the
lesscee shall hold the demiscd premiseé fror the ¥ssor as tenant fron
month to month at the same calendal ronthly rental as thce payable at
the determination of the said term or extended term as that case may 56
payable in advance and otherwise upon the sane terms and conditions
as are hereincontained and such tenancy mav be determined at any Qine
upon one (1) month's notice being given in vriting by either varty

to the other expiring on any day.

(a) The failure by the lessor to take advantage of any default
or breach of agreement on the part of the lessee shall not be
construed as a waiver therecof nor shall any custom or practice which
may grow up between the parties in the course of administrating this
agreement be construed to vaive or lessen the right of the lessor to
insist upon the performance by the lessee of any agrecement on its
part or to exercise any rights givern to the lessor on account of any
such default or if the waiver has been made upon a condition which is
specifically broken by the lessee. A waiver of a particular breach
or default shall not be deemed to ke a waiver of any other bhreach or
default whether of a similar nature or otherwise. The acceptance of
rent by the lessor chall not be construed to ke a waiver of any
breach of agreci:ent on the pn;L of the lessce. The provisions herein-
Lefore conta}ned are intended by the lessor and the lessce to be in

addition to and not in substitution for or in derogation from the
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provision: of section 139 of the Property Law Act 1974 ( as amended
from timo to time) or any part thercof and shall be read accordingly.
(c) Any nolice or demand reguired to e given by cither party
to the other hercunder shall be in writing and signed by the party or
his.Solicitor (or, where that party is a Company by a Dircctor or
Secretary thereof) AND shall ke sufficiently served if served in
accorcdance with any of the modes of services set forth in Section 257
of the Pxfperty Law Act 1974 ( as amended from tiwme to time) 1230V1DLD
HOWEVER that in addition in the case of a notice to be given by the
lessor to the lessec 1t shall be sufficiently served if delivered to
6r left for the lessce at the deomised preaises.
(£) Except where inconsistent with the context vwherever herein
used the vord "lessor" shall rean and include the lessor and its
successars and assigns, the word "lessee" shall mean and include in
the casc of a natural pcrson the lessee and his her or thdr executors
adninistrators and peruiitted assigns and in the case of a corporaticon
the lessee and its successors and permitted ascigns. Word importing
the singular and plural number shall be rcgd as inportinc the plural
or singular nurber and any gender shall include the other genders,
except where the context otherwvise reguires. Where rore than one
lessce is a.party hereto the covenants agrecmﬁws and stipulations on
the part of the lescee herein contained or implied shall be deemecd to
bg entered into by the lessees jointly and severally. .
(g) The lesso)y snall not be responsible for any failure of the
supply of clectricity frow the producers thercof arising fromrm any
cause known or uninovn or for any failure of the clectrical system in
the demised premises due to breakdown repairs raintenance strikes and
accidents or unavoidable causes of any class or.
(h) That in considcration of the lease hereby granted the lesscec
doth hereby irrevocably make nominate conditute and appoint the lessor
the true and lawful attorney of him the lessee and as his act ard deed
to make sign and secal and execute and deliver all and every such
instrument deed or other documents as the lessor or the said attorney
may cnsure absolute dizscrection see £it for further assuring to the
lessor the powers rights and privileges hereinvefore conferred or
'expressed or intended so to ke AlD ARSO in the narme and on kchalf of
the lessee to execute and procure the registration of a transfer or a
" surrender of this lcace without any payment or compensation whatsoever
te the Jessce and from tine ta time to appoint a substitute and cuch
appointrent at pleasure to revoke and another or others to appoint AND
gencerally to do execute and perform all acts matters and things vhatso-
Exhibits
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~ever relating to the land as fully and effectually to all intents
and purposes as the legssee could do it the lessce hercby ratifying
and confirming and covenanting to ratify and confiry all and whatso-
ever tRe said Qttornoys or aftorney shall lawfully do or cause to be
done in and about the land and also agreeing not to revoke the povers
hereby éonfcrréd on any of them at any time during the continuvance

of this lease [IRCVIDED ALMAYS and it is hereby agreed and ceclared

that the povers conferred by this Sub-Clause shall not be exercised
by the Lessor unless default shall have been made'by the lesgsee in
the observance performance or fulfilment of some one or more of the
covenants provisiong conditions and agreements herein contained or
implied or unless this lease shall be determinable or cdetermined
under the provisions hereof and suf}icient proof of such default or
deterimination shall for all purboses be a statutory declaration by any
authorised person acting on hehalf of the lessor.
SCIfEDULE 1 ' (//;721
Y :
Volune No. 4865, TFolio lio. 142, Subdivicich Y of Kesubdivision‘l of 7
Portion 126, 29 acres, 2 roods, 18 perchcsf/éounty Chnrchill, larish
North. 7 y
Volure No. 4865, Folio. 143 Subdivision 1 of Resubkdivision C of
Subdivision 1 of Portion 126 g;’Registered Plan isamber 4%5043,10 acres,
-
31 perches, County Churchill, rarish North. -~
Voluwe No. 4805, Folio No. lff;/gubdivision 2 of ResubdiviﬁﬁS/A of

Subdivision 1 of DPortion 126, 37 acres, 3 roods, 29 nercheg, County

Churchill, larish North. e

SCHEDULE NC. 2

Carry-all Fiatl Code No. A702 Serial 692.

.Tyne Rippers, Massey Fercuson 35 Tractor,
Curly Tyne rippers, New llolland Haylinor 69
Serial AS09G010, Fordson ajor Diesel,
International GL 223 Mower, Boom spray unit,
lay rake, Ford offset Disc Tandem, Blovanist
portable, Conner-shea coambine, 1 hay trailer
Spray lincs 65 1ehgths X 3 in
Main lines 42 lengths x 4 in
Underground nain lines
25 H.P. Motor Xelly & Lowis. pump

Autoratic Switch Zoard
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o GLEN NOBERT PHIPSS of 1 Ashjrove Street, Coalfalls, Ipswvich

DO noniuyY ACCEPT THTS Lease of the demised prewises hereinbefore

described to be held as Lessee and subject to the covenants and

restrictions hercin contained.

DALED the SA«M_/'L day of . lélf“j 1978.

SICHED by the said JRMES JO3E:H WATSON )

and FAULINMI ELAIME VATSON (his wife) as)

Lessor this Slu‘“7/\ day of J,OJ ;
)

%ﬂa@
1978 in the presence ofi

L (bly

A Justiz £+t Teace
SIGNED by the gaid GLEN DGBERT PHITES )
. -)
as Lessee thiﬁé’ec;«)’/( day of )
. )
#&(/L 1978 in the precence ofs )

EtFreotom I

A JInstice of the feace

6 R [hiffoe
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I, GLEN JCRETT PillFiS of )1 Ashgrove Street, Coalfalls, Ipswich in

the said State DO HEDEDY ACCERY THIS Lease of the demised preamises

hereinbefore described to e held as Lessee and subject to the
covenants and restrictions herein contained.

DATED the glvuwzj\ day of %%Lra 1978.

SIGNED by the said JAMZS JOSEPH WLTSCR LN
I

and FAULINFE SLAYNS 17

T5Ch(his wife)as )
. Cplio
Lessor this J;ﬁ“1i~day of “Qf“p g d

)
1978 in the presence of; )

SIGHID by the said GiNiy 2C0RUT THEIVCS ;
as Lessce thi:@éau/.)A day of _ y G.R. /3/»6%/)7
l )
)

1978 in the presence of -

éﬂyﬁu§é;§p.

A Justice of the iteace

DATED this 2\}\»/\ day of M/\V‘7 1976,

Correct for the purpose of registration

[ 2 g

Solicitors for the Lessees

Correct for the purpose of registration

oﬁﬂﬁggémA4x/ v/f’ &»12

Solicitors for the Lessors
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CPAR-Z1e19 13U 31 e /ﬁ ° E VI (o= =e[}20

DANK OF KNI ZOUT;! WALDS SAVINTS NAN 1LTTTED (hereinalter. reforred
i (‘,'f_"i.'.v—-‘-,f,w;, e it aciandl

Sihiar s 15 Diliel veactone Ll
f ~ : ~ . . < .
to as "the Zank®) bo&/@ the rortagasge under Bill/ilcaorandus of

7&4 Y)f _ P60080 -

¢ Mortgage WOLEGE37&4C the prowises demised by the within Lease ¥

CONSENTS to cuch Lease as from the date hereof and not olthorvise
and subject to the following conditions and proyisions, namelys

1. THAT this consent 5ha11 be without prejudice to the rights
povers and reanedies of the Zank under the sald mortgage which shall
remain in full force and effect as if this congent had not been given
except that so long as rental paynents are made strictly in
accordance with the terms of the within Lease on the due dates
therein provided and not other¥ise howsoever and so long as the
covenants and conditions andé provisions of the said Lease are duly
observed and perforred the Bank will in the cvent of the exercise of
the powver of sale or other power or remedy of the Dank on cefault
under the sald mortgage cxercise the sare subject to the then
subsisting rights of the Lessee under the said Leace.

2. TLEAT the Bank's consent hereto shall be without nrejudice Lo

‘the povers and remedies of the Bank as nortgagee as aforesaid and
nothing herein contained or implied shall affcct the Banli's rights
to insist upon receipt of any moneys payable pursuant to any rolicy
of insurance consequent upon the partial or total damaye or
destruction of the demised premises and the application of such
_insurance monecys in repaynment or partial repayment of the rortgage
debt.,

3. THAT the Lessee shall observe and perform all the covenants
agreements and stipulations contained or impied in the saild Lease
.and will pay the rent to the Pank if required by the Banik.

4. TrAT so long as the 3Zank is the mortgagee of the said
premices the Lessee shall obtain the consent or approval of the Zank
in addition to the consent or approval of the Lessor in all cascs
where ﬁnder.thc said Leaée the consent or approval of the Legsor is
required AND without in any way limiting the gencrality of the fore-
going the Lessee will not transfer or assign the within Lease or
sub-lease the dericed premices or agree to reduce the rent for the
derised premiszes without firct obtaining the vritten consent of thce
Bank AID the Bank may refuse Lo give such consent on such terms as it
deems fit.

[~ My rn

2 THAT upon the Banit ¢iving notice te the Lessece of depand to

enker into receipt of rent end profits of the said premi:es the

covenants on the part of the Lessee exprescsed or implied in the said
Exhibits
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Lease shali be deencd Lo have Leen enteored into by the Leossce with
the Bank and all Lhe.rights powers and remcdies of the Lessor under
the said Lease shall vest in and be excrcisable by the Bank untii
such notice ke vithdraim or the said mortgage be discharged.

“6. . THE BAMX shall in no way be bcund to perform aﬁd shall not
incur any liability in respect of the covenants and agreceents
expressed or implied in the.gaid Loasé and on the part of the Lessor
to be performed and observed.

7. THAT except to the extent that such interpretation shall be
repugnant to the context of this Consent the expressions:

‘the Lessce' when only one Lessee is a party to the within Lease
shall mean and include the lessee his executors adwinistrators

' transferees and assigns and when two or rore Lessees are parties to
the within'Lease shall mean and include the Lessees and each or any
of them their and any.of their execcutors administrators and assigns;
*the Bank®' shall include the Eank and its assigns.

VWords importing the singular number or plural n.mber shall include

the plural numbker and singular number resgectivcly and words

importing the masculine gender only shall include the feriinine and

neuter gender and vhen there are tvo or more lLessees this agreement
L ]

shall bind thais and any two or greater number of them jointly and

each of them severally.

Any reference to 'Lease', 'Lessor' or 'Lessee' chall where the.

context permits mean and include 'sub-lease’, 'sub-lessor' or'sub-

lessee' respectively.

DLTED this pLevENTH: day of DEtemper 197 §

BANK OF NTh: SCUTH WALZDS SAVIIGS

Viitness: ) Q{y torney

A Justice of the Peace ich Securitios CLficer v tae
ak Bisdo—e &

6“!‘\ A Doach, W 2.
In consideration of the Mortgagee at the request of the Lessce(which

the lessee Coes hereby acknovledge by his execution hercto) agreeing
to consent to the within lease on the abovemnentioned terms and
conditions and to produce the duplicate of the said Bill orf Mortgage
and the rclevant Title Decds, the leossee hereby accepts the said
consent and the terms and conditions contained therein and agrecs

to be kound thereby.

D t(lj this JW(:/‘/V day of /‘deccw(o(/\/ 1974

.

A Mhooss p° 6 Rl
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No. 8 ~ Letter, Solicitors for
Plaintiff to then
Solicitors for Defendants
(tendered by Plaintiff).

DALE & FALLU

SOLICITORS 142 BRISBANE STREET,
Ipswich 4305.

P. B. FALLU

PAUL FALLU
WB:IOM

TELEPHONES:

OFFICE - - 2814999 Your Ref: WP:MS
(3 Lines)
PRIVATE P. B, FALLU 281 4742
PRIVATE PAUL FALLU 281 4003
P.0. BOX 30

7th April, 1978,

Messrs. Richard Zande & Associates,
Solicitors,

Ellenborough Street,

IPSWICH. 4305,

Dear Sirs,

RE: LEASE PHIPPS FROM WATSON

With reference hereto we advise our client has
now called on us and completed the Lease herein which in spite of
our instructions to have same forwarded to us, was handed to your
client who took same to Mr,., Phipps and requested him to sign
same,

We have been through the Lease and point out
that we have marked errors on Pages 2 and 5 which require
amending and request that you will attend thereto before
lodging in the Titles Office,

We would also wish to bring to your notice
that our client has informed us your client has not delivered
to him the Tyne Rippers and the Blowamist Portable although he has
stated on several occasions he would have same delivered, We
bring this to your notice as these items are contained in
Schedule No, 2 which are not yet in the possession of our client
and in the event of any termination of the Lease we require it put
on record until such time as we notify you these items have been
delivered to our client,

Yours faithfully,
DALE & FALLU,

per:éaéZQZZVQSQ’a“
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‘No. Y - Letter, oOLlLCLTOTrs IOT

Dale & Fa||u SOLICITORS

Our Ref, 81 . 1203.0003

Your Ref,

Mr.

FERNVALE.

Dear Mr.

particular to Clause 3 (a).

By our calculations,

$77,7337.50.

& Mrs. J.

Plaintiff to Defendants
(tendered by Plaintiff).

P. B. Fallu
Paul Fallu

142 Brisbane Street,
Ipswich, Qld. 4305
P.0. Box 30.

Telephones: 281 4999
281 4151
2814152

11th February, 1982.

J. & P. E. Watson,
Mail Service 240,

4305.

& Mrs. Watson,

RE: GLEN ROBERT PHIPPS

We refer to the lease between yourselves
and Glen Phipps executed the lst February, 1978 and in

Qur client hereby formally exercises
his option in Paragraph 3 (a) to purchase the land detailed
in Schedule 1 of the lease at $1,000.00 an Acre.

We look forward to receiving your Contract of Sale within
seven (7) days of the date hereof for our client's signature.

~226~-

the purchase price should be shown as

Yours faithfully,
DALE & FALLU

-

Per:
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c¥0O. AV = Loty LNEN o01L1CLTOXS 10T
Defendants to Solicitors
for Plaintiff (tendered
by Plaintiff).

§ciacca and Mitchell
%mJCHORS '

Incorporating The Practices of J. A. Sciacca & Co.
and C. W. L. Heiner & Hooper

40 Brisbane Street, Ipswich, Queensland
P.O. Box 163, Ipswich 4305
Telephone: 281 2277 (4 Lines)

Please Refer to: .. Mr'MltChel].KME

Your Ref;81:1203-0003

17th February, 1982

Messrs Dale and Fallu,
Solicitors,

P.0O. Box 30,

ISPWICH 4305

Dear Sirs,

Re: J & P Watson and Phipps

We refer to your letter of 11th February addressed to our clients. As you are aware
we act on behalf of the Lessors pursuant to the Lease and we are suprized you did
not write to us directly.

On behalf of our clients we formally advise that we do not consider that the lease
provides for an option to purchase the land for the sum of $1,000.00 per acre nor
for any other price. It is not our clients intention to provide you with a Contract
of Sale and in any event we note that you have already instituted proceedings in

the Supreme Court of Queensland.

We believe the relevent paragrapvh of the Lease gives your client the right to offer
to purchase the land for $1,000.00 per acre and if indeed your letter of 11th
February 1s such an otffer then it is refused.

we ask that you direct future correspondence to us and we also require you to
deliver a Statement of Claim to Writ No. 4554 of 1981 with seven days failing which
we will make application to have the proceedings sttuck out with costs.

Yours faithtully,
SCIACCA ANV MI'TCHETL,

% Allay Mitchell
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SCIACCA PND MITCUELL
SOLICITORS,

40 BRISBANE STREET,
IPSHICH 4305

‘No. 20 -~ Copy Affidavit of James
Joseph Watson, with
Exhibits (tendered by
Plaintiff).

IN_THE SUPRAE OOIRT
OF OUEFNSLAND No. 4554 of 1981
BEIWEEN:
GLEN_RCBERT PHIPPS
Plainti £f

HNDs . JAMES JOSEPH WATSON and

Defendants

1, JAMES JOSFPH WATSON of Mall Service 240, Fernvale in the State of
Queensland, Manager make oath mnd say as follows:-

1. ImoﬁeoftheDefcndantsinﬂuisactim. The other
Defendant 15 1y wife, PAULINE ELAINE WATSON.

2. Imfertomhfﬁéavitofdmmmswomon
18th November, 1981. My Solicitors inform me that this document
was cnly received by t.hem o 22rd February, 1982.

3. I szy that the matters. contained in paragraphs 2 edd 3 of
that Affidavit are correct.

4. At no time &id I or my wife give an cpticn to the Plaintiff
to specifically purchase 79 acres of land during the period of

the Lease for the sum of ONE THOUSAND DOLLARS ($1,000.00) per acre.

‘When initially I and Mr. Phipps discussed this matter I agreed that

he ocould mske an offer to purchase the land during the currency
of the leasa 1f I was at the tims inclined to sell the property.

' Mr, Phipps suggested to me that he would probebly meke an offer of

approximately SIX HUNDRED DOLLARS ($600.00) peracre and I replied
that if X wvanted to sell it would have to be at least GNE THOUSAND
DOLLARS ($1,000.00) peracre. I believe that at tha time the sum of
ONE THOUSAND DOLLARS ($1,000.00) per acre was belar the then market
valua.

S. I refer to Exhibit "A" to the Affidavit of Glen Rcbert Phi;
FIRST SHEET

s
TELIPUCHE: 281 2277 — 3t / —
3 %/C___Q » M"(\—(/\/\_.

Deponent A Justics of the Pesce
Exhibits
~228~ No.20 Copy Affidavit of James

Joseph Watson, with
Exhibits (tendered by
Plaintiff)

24 February 1982




‘At no time did I instruct nmy Solicitors, Richard Zande and
Asgsociates that I wauld grant an option to purchase lands during
the axrency of the lease. At all times ny instructions to my
Solicitors were that I was prepared to listen to a reasonable offer
fram Mr. Phipps in the event that ny wife and I were prepared to
gell the property. I believe that the Lease entared into

(Exhibit "D¥) and in partl.cnlar paragraph 3(a) thereof truly
reflects ny intentions at all times.

6. I refer to paragraph 13 of the Affidavit of Glen
Rdxutlﬂupuiamiaqythattﬁe<xntmﬂs thereof are totally untrue.
I at no stage approsched Mr. Phipps with regard to his intentions
inxehﬁﬂu:toeu1qﬁi&zas1:hmm:atnotimahelunmdtmuthe

was the haolder of an cgption. On the occasion in question

Mr. Phipps came wpon my property and said,

*I wam you I am galng to tzke up the cption. My Solicitor said
you willhave to sell".

I replied to him,

“Let the Solicitors fight it out then."

I informed Mr. Phipps that I did not then and indeed X dﬁnctluwe
now, any intention to sell the property.

7. I refer to the application by the Plaintiff seeking an
hUumxhxxnstnnnUQimmelfam!myvdfefbandmﬂingvﬂththe
said lands. Firstly, it is oot our intention to deal with them in
any way, and secondly, I have received noticee from the Registrar
of Titles informing me that cn the 3rd day of August, 1981 and on
12th February, 1982 caveats forbidding registration of dealings
with the said lends were lodged by the Plaintiff. Now produced
and shom to me and marked with the letters "A" and “B" respectively
ame copies of the sald Caveats.

Exhibits

229~ No.20 Copy Affidavit of James
Joseph wWatson, with
Exhibits (tendered by
Plaintiff)
24 February 1982




8. As my previous Solicitors were uneble to arrange registratic
ofth;lxmsehecmsecﬁ’armMma:ofzequuutkms:[enmxpdrm'pmwent
Solicitors to rectify the position. I am informed by my Soliciter,

and verily velieve that the ILesase has bemn relodoed with the Registrar
of Titles for reglstration but that registration cammot now be
efifected because of the lodgment of caveats by Mr. Phipps. I therefcre
believe any injunction to be superfluous and I seek the dismissal

of the Plaintiffs motich with costs.

SWORN by the ebovenamed Depcnent) Pt

" at Ipswich this 379/pa”dqycﬁ) 2
February, 1982 in the presencs )}
)
of: ) —_—

YN

/ .

‘?ﬁﬁiﬁfM

Exhibits
-230- No.20 Copy Affidavit of James

Joseph Watson, with
Exhibits (tendered by
FPlaintiff)

24 PFebruary 1982
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""A" —~ Copy Caveat Iroroldadling
Registration of Dealing.

CAVEAT FORBIDDING REGISTRATION OF DEALIHRINi!

QUEENSLAND g

04/0’!81 R/N 1405365 1§

ESTATE OR INTEREST

The Registrar of Titles,

BRISBANE.

TAKE NOTICE that GLEN ROBERT PHIPPS of M.S. 240, Fernvale in the

State of Queensland claiming estatg or interest in fee simple as
Lessee pursuant to a certain Lease Agreement which the Regisgered
Proprietors have failed to register and dateg the First day of
February, One Thousand Nine Hundred and Seventy Eight made between

JAMES JOSEPH WATSON and PAULINE ELAINE WATSON of M.S, 240, Fernvale

H 8°1
Tanpe RDUTIES OFFICOO

eI,

aforesaid as Lessors and the said GLEN ROBERT PHIPPS as Lessee in
respect of the land described as Volume No. 4865, Follo No. 142,
Subdivision 1 of Resubdivision 1 of Portion 126, 29 acres} 2 roods,
18 perches, County Churchill, Parish North.

Volume No. 4865, Folio No. 143, Subdivision 1 of Resubdivision C of

18 T

Subdivision 1 of Portion 126 on Registered Plan Number 45048,

10 acres, 31 perches, County Churchill, Parish North.

Volume No. 4865, Folio No. 144, Subdivision 2 of Resubdivision A
of Subdivision 1 of Portion 126, 37 acres, 3 roods, 29 perches

County Churchill, Parish korth.

FORBID the reglstration of any Memorandum of Sale or other instrument

affecting the said Land until this Caveat be by me withdrawn or by

JTTRNEE L It L LY WE R Iy K1

the Order of the Supreme Court or some Judge thereof removed.

DATED this .::ZZ::JI‘— day of \}¢2~/ ey » 1981,

Hitne;s ”‘/G /p

Correct for the purposes of Registratica

. By

GLEN ROBERT PHIPPS

Solicitor

i otk B E ks W Bl s T SR N

| S

Soll

e - égiLK—««xJ

ors for fﬂe Caveator -

~23]-

Ixhibits

No.20"A" Copy Caveat Forbidding
Registration of Deuling
%3 August 1981
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Address for sérylco of the Caveator GLEN ROBERT PHIPPS 13 in care

'of his Solicitors, Messrs. Dale & Fallu, 142 Brisbane Street,
Ipswich.

Address for service of Caveatees JAMES JOSEPH WATSON and PAULINE

ELAINE WATSON is in care of Messrs. J.A. Solacca and Associstes,
40 Brisbane Street, Ipswich,
Address for ser#icq of Hoytgasee is Bank of New South Wales, Brisbane

Road, Booval.

-232- No.20"A"™ Copy Caveat Forbidding
Repistration of Dealing
3 August 1981




‘npe Copy Caveat Forbidding
Registration of Dealing.

‘IBll
- e b - .b‘ -
Toahees 37, Tt HES BF

CAVEAT FORBIDDING REGISTRATION OF DEALING WITH ESTATE

OR _INTEREST

The Registrar of Titles,

BRISBANE.

TAKE NOTICE that GLEN ROBERT PHIPPS of 1 Ashgrove Street, Coalfalls,

Ipswich in the State of Queensland claiming estate or Interest as
Purchaser pursuant to an Option exercised by him the Eleventh day of
February, 1982 such Option being contained in a Lease executed the

First day of February, 1978 made between JAMES JOSEPH WATSON and

PAULINE ELAINE WATSON of M. S. 2u40, Fernvale in the Statg of

Queensland, as Lessor and the said GLEN ROBERT PHIPPS as Lessee in

‘respect of the lahd described as Volume 4865 Folio 142 Subdivision 1
of Resubdivision 1 of Portion 126, 29 Acres 2 Roods 18 Perches County
Churchill Parish North Volume 4865 %olio 143 Subdivision 1 of
"Resubdivis{on C of Subdivision 1 of Portion 126 on Registered Planm
No. 45048 10 Acres 31 Perches County Churchill Parish North.

Volume 4865 Folio 1uu Subdivision 2 of Resubdivision 8 of Subdivi ion 1
lof‘ Portion 126 37 Acres 3 Roods 29 Perches County Churchill Parish

| North

"FORBID the registration of any Memorandum of Sale or other_instrument
affecting the said land until this Cavcat be by me withdrawn or by the
"Order of the Supreme Court or some Judge thereof removed.

DATED this | - day of l"e‘ow.uy 1982,

-~ . e e = .

~ GLEN ROBERT PHIPPS

By his Solicitors:-

/,Oéf%

(Witness) %BCPLX :
S

_CORRECT FOR THG PUPHUCES 0T gyl 07w
Exhibits
233 No.20"B" Copy Caveat Forbidding

Registration of Dealing

12 February 1982



* VATUATION

REQUESTED BY
MATTER
FARTIES

DESCRITTION

"No. 16 - Valuation prepared by
witness R.H.V. Pearson
(tendered by Plaintiff).

¢ Made this Twenty-first day of July, 198% by moland lLarvey Vall
Pcarson, Regittered Valuer of %3 Alice Street, Silkstone,
lpswich; In the State of Queensland.

t Messrs Dale & Fallu, Solicitors, 142 Brisbane Streect, Ipswich.
t Alleged breach of option to purchase.

¢ Glen Robert YHUIPPS v. James Joseph WATS5QH and Pauline Flaine
VATSOMN (hic wife).

: Desceribed as Subdivision 1 of Resubdivision ¢ of Subdivision 1
of Portion 126 on Registered Plan No.. 45046, having an area of
10 gcres and 31 perches (4.125 ha). Situate County of Churchill,
Parish of lorth wund being the whéle of the lands contained in
Certificute of Title Voluae No. 4865 Folio 143

and

Subdivision 2 of Resubdivision A of Subdivision 1 of Yortion
126, having an area of 37 acres 3 roods 29 perches (15.35 ha).
Situate County of Churchill, Parich of North and being the whole
of the land contained in Certificate of Title Volume No. U565
Folio 14h

and

Subdivision 1 of Resubdivision A of Subdivision 1 of Portion
126, having an area of 29 scres 2 roods 18 perches. (11.¢80 ha).
Situate County of Churchill, Farich of North and being fthe whole
of the land contained in Certificate of Title Volume No. 4365
Folio 142,

V.G. VALUATION : As at 17.2.1973. Subdivisiocne 1 and 2 of Resubdivision A.

SITUATION end

ACCESS

TOPOGRAPHY

and BLIUVIUN

FEUCING

VATER TROUGIS

£hi180 (562 per acre). Subdivision 1 of Ekesubdivision C §420

Iﬂh?"pcr acre).
¢ The lands are cituated at Fernvale. Subdivision 31 of Resubdivision
C fronts the old lowood Foad which is forrmed and gravelled only.
Thic land backs on to the railway line.

Subdivisions 1 and 2 of Resubdivision C enjoy frontages to the
lovood - Fernvale Road which is bitumen sealed. These lands
back on to the Brisbane River at the rear.

Trhe lands are flat and subject to frost. Subdivision 1 -of
Resubdivision C is of a poorer type sandy loam and was originally
a gum-top box flat. It was at one time cultivated and with
irrigation and fertiliser could be restorc¢d to cultivation. It

is watered by a small dam, badly silted and with thec over{low
bank broken, and is broken by & water cource wvhich is causing
some Goil erosion. This land is presently used for grazing
although it doss not carry a heavy body of grass.

Subdivisions 1 and 2 of Resubdivision A back outo the 2risbane
River and are irrigated from that stream. The £0ils closer to
the road are light black with a heavy clay content, but nearer
the river they are a rich river silt. Soms 22 ha are arable of
wvhich sone 10 ha are presently under crop.(rye grass, sudac,
Jucernc and clover). The balance area of Sha consists of water-
cources, gullies and river bankesy and is used lov prazing.

The irrigation mains do not extand to a1l of the arable arcas.
Sorne 3 ha, presently uscd for grazing, could be cropped by an
extension of the mains. A further 17 ha of choice arable land
backing on to the river is not cultivated st present because
_of -poor sccess due to a deep wuter course. MVachinery access
can only be gained from a neighbouring property.

Internal and road boundaries. 2 miles of split posts enclosed
with & stronds of barbed wvire. Fair to good condition.

Cotinon boundarics. 90 chuxins of split posts enclosed with &
strands of barbed wire. Yair condition.

: Concrete water storage tank., 5000 gallon capacity, feedingz
water trongh cet in ground. The water trouph is cracked but
docs not leak.

DATED this Twenty-firat doy of July, 1983, :

T : : ].(¢¥?53x5144-$..
. H.o PHARGOR

‘chiotered Yaluarp
{Reg. Yo. hih)

Exhibits

234~ No.16 Valuation prepared by
witness K.H.V. Pearson
(tendered by Plaintiff)
21 July 1983




COMPARISON SALES: There were no sales of unimproved lunds in the immediate area
in 197¢, vhere such saules comprised a similar acreage to the
subject lands. However, smaller developed sites were sold in
the imnediate area. One varcel of land, described as Iot Y on
Registered Plan No. 133054 and having an area of 5 acres
(2.024 ha) was sold on 6.3%,1978 by Pilcher to Reynolds for
the cum of $72000 or $1400 per acre. Pilcher purchased from
the developers Mondean Pty ILtd on 30.8.16?73, Lots 4 and 5,
having an area of 10 acres, for the sum of §1%200 or $1320
per acre. It is intercsting to note that the Vendor Pilcher
in the sale to Reynolds sold well below purchase price. In
analysing the original sale Mondecan Pty Ltd to Pilcher for
£18200, the developers would have been faced with the costs
of developuent, namely roads, surveys, legals, selling costs,
advertising and risk of realisation. These costs and risk of
realisation viould have eaten up more than half of the sale
price, thus indicating a value of less than #1000 per acre
for land in its raw state. It is also a fact that small
parcels of land realise a higher sale price than larger
parcels, mainly, I believe, because of the purchasers ability
to pay.

On 9.2.1978, Booker Industries Pty Ltd sold to Mayne Lot 193
on Registered Plan No. 144072, Parish of Burnetti, containing
an area of 10 acres (4.058 ha), for the sum of &20000 or
$2000 per acre. This land was highly fertile river silt in
Wivenhoe Pocket, across the river from the subject lands.
Allowing for the risk of realisation and the develcpment
costs, namely roads, surveys, legals, advertising and eelling
costs, which would have amounted to more than half the sale
price, this would indicate the land had an actual value of
less than #1000 per acre in the raw state.

Although some 6 miles from the subject lands, I would consider
the sale Peters to Dean to be relevant. Sold in .June, 197G,
for $45000. 6O acres (36 ha) of choice scrub lands and
brigalow flats situated in the lower portion of the Tallegalla
hills. Selectively cleared lands with 40 acres of improved
pasturcs (siratro, lucerne, panic and rhodes), with a further
15 acres of fallow brigalow flatgé. V.atered by 3 large storage
dams and a pump over & well. The other imvorovements consisted
of a 3 bedroom home (family style, villa front), hayshed and
dairy all in need of paint and minor rezairs. lio livestoc« or
plant. Even discounting all of the improvements (buildings

and dams) a sale price of 500 per acre is revealed. The
Valuer-General valued this property at #5440 or §#60 per acre.

DATED this Twenty-first day of July, 1983.

AT sz . .
R. H. PEARSON
Registered Valuer
{Reg.; No. 458)

Exhibits

235~ No.16 Valuation prepared by
witness K.h.V. Fearson
(tendered by Plaintiff)
21 duly 19853




VALUATICN : Land. 56 acres of cultivation @ §900

per acre £50, 400.00
113 acres of gullies (grazing)
@ $300 per acre 3,450.00
10 acres of sandy loam grazing
@ §500 per acre 5,000, 60 #58,850.00
Fencing. Internal and road boundaries
2 miles @ $700 per mile & 1,400.00
Conmon boundaries 90 chain
@ $500 per mile -~ half share 225.00 & 1,625.00
Concrete storage tank & 500.00
Concrete watering trough 100,00 & 600.00

#61,075.00

The deduced value of the land, plus improvements,
as at 17.2.1978 is therefore ...e...... $782 per acre.

DATED this Twenty-first day of July, 1983.

R. H. PEARSON
Registered Valuer
(Reg. No. 458)

Exhibits

-2%6- No.1l6 Valuation prepared by
witness K.H.V. bearcon
(tendered by Plaintiff)
2l July 198%
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VALUATTON

[ffifn.[é

. % ) LS CIATE

MATTER: Optdon to purchase

PARTIES: Glen Robert PHIPPS
v
Janes Joseph WATSON and
Pauline Elaine WATSON (his wife)

VALUATION: As at 12.2.1973 #51,075.00
: or $782 per acre.

DATED this Twenty-first day of July, 1983

R. BH. PEARSON
Recistered vValuer
53 Alice Street
Silkstone
IPSWICH

Exhibits

=237~ No.l6 Valuation prepared by
witness M.h.V, rearson
. (tendered by Plaintifs)
21 July 19873




DENMAN MACAULAY VALUERS "No. 21 - Valuation by witness

ELWYN C. DENMAN. AALV. E.C. Denman (tendered
A A-MARC REAL LSTATE by Defendants).

Hogetered foe  Auctioneers-Keal Estate Agents

P.O. Box 203, Booval

152 Brisbane Road, Bcoval 4304

Phonce: Office 232 4100
A.Hro. 231 ¢098

CERTIFICATE OF VALUATION

Purpose of Valuatlion? 7o Deleamine the flanket Value of the
Property as at Decembern, 1977, Februany,
1982, and as at the present Lime.

Date: 22nd July, 1983.
Propendy Situation: Vernor Road, Fernvale.
Name of Client: Allan Mitchell,
"Soliciton,
P.0. Box 163,
Ipswich,
Name of Ownen: Jumes & Pauline WATSON,
Real Propenty Description: Suldivision 1 of Resubdiviséion A of

Subdivision 1 of Port.ion 126.
County of Churnchill, Parish of Nonth.
Centiticate of Title Volume 4865, Folio 142.

Subdivison 2 of Resuldivision A of
Suldivison 1 of Porlion 126,

County of Churchill, Parish of North.
Centiticate of Title Volume 4865, Folio 144.

Area: 27,334 hectanes.
Local Authonidy: Esk Shine Councld.
Land: The properly comprises all Baisbane Riven

flatls, which are lroken Ly gullys which
“ane shown on the atlached plan. The whole
of the property has Leen developed Lo
cullivation, Of the totul area availalile
Lo cullivetion of 20.5 heclares, an area

of only approximalely 11 hectarnes was Leing
worked at the dale of inspect.ion with the
Lalunce leiny wsed for grazing only.
Although no inntgalion Licence altuches

Lo the properly i is assumed lhal if the
property changed hands thail watea nights
would fe readifly availalle to a new
purchaser.  An undernground main which
seavices the property has not leen considered
in this valualion, The prepealy s
presently Leing wsed in congjuncilion with
olhen property fon dulnying puaposcs und
crops prescnlly grow incéude Luceane und
cloven, and nye.

Exhibits

~238~ No.21 Valuation by witness
£E.C. Denman (tendered
by Defendants)
22 July 1983




Land: (continued) Soil type is black in naturne in Line
with Llue gum nivern fLlals, rathern than
the alluvial type llack soil. Water Lo
the property is provided from the Brisbane
River which is permanent, and from a
5000 gallon concrete tank with concrele
trough fon the waterning of catile.

Roads and Access: Easy access from the Fernvale-Lowood

‘ Road which is Litumen sealed.
Services and Amenilies: Electrnicity and telephone are availalble,
Improvement s The property is stock fLenced, but is

not strauctunally improved in any way.

lUse and Potential: The property 48 wsed fon agrniculiurnal
purposes in congunction with dairy farwming,
and in my opinion, is nol suited o
subdivision, basically due to its fbroken
natuwre,

Commenit s It s diflficult Lo Lind sales evidence
along the rniver, the only sale that I am
awane of being as fLollows: -

Sale No. 1 - Resubdivison A of Subdivision 1
of Portion 135, Parish of NOrth.

Sodd on 8th Manch, 1987 for $36,000.

Area - 6.923 hectares,

Vendon: Marvin H, Lewis

Punchasen: UWaltern ]. Browning & Christina V.
Perny-Keene,

This property 44 similan to the subject
being on the Brnisbane River, on

Fernvale Road, and is in close proximity
Lo the subject property.

Valuat ion: Land (Cleared, fenced, cultivaled, as is)
7977 - 27.334 ha. @ $7800 $59, 200
Adopt $59, 000
Februarny, 1982 - 27.334 ha.
@ $4,000 $709.335
Adopt $709, 000

22nd July, 1983 - 27.334 ha. @
$4,500 $723,000

Y/

Elwyn C, Denman, A.A.I.V.,
Registered Valuen., No. 711.

Exhibits

239~ No.21 Valuation by witness
L.C. Denman (tendered
by Defendants)
22 July 1983
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‘No. 22 - Valuation by witness
E.C. Denman (tendered
by Defendants).

DENMAN MACAULAY VALUERS /\-PWAJQC REAL ESTATE

ELWYN C. DENMAN, AALV. Auctioneers - Real Estate Agents

Registered Rural
and Urban Valuers

152 Brisbane Road, Booval, 4304

Purpose of Valualion:

Date:

Property Situaition:

Name of Clieni:

Name. of Ownen:

Real Propernty Description;

Areas

Local Authonily:

Land s

Roads and Access?

Seavices and Amenilies:

Improvement.s:

P.O. Box 203, Booval

Phones: Office - 282 4100
AHre. 2819098

CERTIFICATE OF VALUATION

7o Determine the Market Value of the
sub ject propenty as at Decembern, 1977,
Februarny, 1982 and as at the present Lime.

22nd July, 71983,
Vernon Roa¢, Fernvale.

Allan Mitcheld,
Soliciton,

P.O. Box 163,
Ipmoich.

James & Pauline WATSON.

Suldivision 1 of Resubdivision .C of
Suldivision 1 of Poation 126 on

Registened Plan 45048.

County of Chunchill, Panish of Nonth.
Centificate of Title Volume 4865, Folio 743.

4,725 hectarnes.
Esk Shirne Councid.

The whole of the propenity comprises

cleared scnub and forest, i85 walerned Ly

a dam and &5 fully stock fenced. The

whole of the property drains to a gully which
45 situated din the western section of the
property as £ shown on the attached map.
Pard of the property was flooded in 1974.

Casy access &5 available from the Vernon
Road which 4s gravel fonmed.

Electrnicily and telephone are available
with walern being available in the near
Luture,

The property is stock Lenced and is watened
Ly a small dum bul is not othemulse
structurnally improved.

Exhibits

~24] - No.22 Valuation by witness
Lk.C. Denman (tendered
by Defendants)
22 July 1983




(2)

tential: The. propenty is used in conngd,i.on wd;h
o and Po : ad jacent fands for dainy ,!a./un_wg pursuils.,
The property, in its own /uq/u‘_, wou.ed
fe suited to aural residenticl homesite
PURPOSES,

Comments: The following sales were used for comparnison
purposes in assessing the manket value of
the subject Land.

Sale No. 1. Lot 1 on Registered Plan No. 136558,
" Parish of North

Sold on the 20th August, 7980 Lor $76,500.00
Area 6.455 hectares

Vendor: R.K. & J.V. Preston

Punchaser: R.E. White

Sale No, 2. Lot 5 on Registened Plan No. 136558,
Parish of North

Sold on the 4th February, 1981 Lor $12,250.00
Area 4.054 hectarnes

Vendor: J.U. Hunt

Punchasern: R.E. & 1.M. Schimke

Sale No. 3. Lot 6 on Registerned Plan No. 136558,
Parish of North :

Sold on the 16th Februarny, 1981 Lor $16,000.00
Area 4.054 hectarnes

Vendor: K.E.V. & D.M, Ryden

Purchasern: MU, & M.L. Colman

AlL thnee sales ane situated in a gravel
serwviced road adjacent to the sub ject
property, and are all somewhat supenion to
the subject property.

Valuation: Decembenrn 1977 $ 8,000,00
Februarny 71982 $20, 000. 00
July 1983 $22, 500,00

Elwyn C. Denman A.A.I.V,
REGISTERED VALUER NO, 711,

Exhibits |
=242~ No.22 Valuation by witness
EC. Dennan (tendored
b% Defendants)
July 85




16187 h¢




No. 11 - Statement by witness
W.H. Palfrey with
attachments (tendered
by Plaintiff),
I, WARREN HAROLD PALFREY of 66 Arcoonah Street, Sunnybank

in the State of Queensland, soiicitor, do say that:-

1. I am a solicitor of the Supreme Court of
Queensland presently employed by Messrs. J.B. Stevenson

& Company, Moorooka.

2. I know the defendant, James Joseph Watson. I
acted for Mr. Watson in late 1977 whilst I was in the

employ of Messrs. Richard Zande & Associates, solicitors,
Ipswich.

3. Although I have little recollection of my dealings
with Mr. Watson, I have been able to refresh my memory about
the matter from certain notes which are attached to this
statement.

4. It is my practide to take written instructions
from a client. I followed that practice on this occasion.

It does appear from my notes that Mr. Watson intended to sell
a 30 acre property at Fernvale to Mr. Phipps for $39;500-00.
It appears that there was in addition to the sale to be a
lease on what I have described as the bottom paddock for a
period of five years with an option to purchase.

5. The notes prepared by me were prepared for my

own purposes in carrying out instructions and in using the
word “"option" I would not have used that word in other than
the legal sense meaning "legally enforceable option".

6. Attached to éhis statement is a letter that I
forwarded to the solicitors acting on behalf of Mr. Phipps

on 19th December, 1977. In using the word option to purchase
in that letter I again intended to use the word in the sense

and to convey the meaning of "legally enforceable option".
Exhibits
-244~ No.ll Statement by witness
.H. Falfrey with
attachments (tendered

by llaintiff)
25 July 1983




2.

7. I refer to the agreement for lease prepared
between Mr. and Mrs. Watson as lessors and Mr. Phipps as
lessee. I drafted that lease. Pursuant to the instruction
notes I consider that I intended to incorporate a legally
enforceable option to purchase in favour of Mr. Phipps in
clause 3(a) of the lease.

8. I have in recent times examined clause 3(a) of
the lease and I now acknowledge that that clause does not
create any legally enforceable option. It was intended

to do so. My failure to create.a legally enforceable

option in that clause was a mistake.

DATED at Brisbane this twentyfifth day of July, 1983.

. [
%Zéoﬂaé
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RICHARD ZANDE & ASSOCIATES

RICHARD ZANDE SOLICITORS P.0. BOX 42, IPSWICH, 4303
» SOLICITOR SUPREME CY. QLD.
“~ HIGH CT. AUST. B REGISTERED TAXATION AGENTS 49 Ellenborough Street,
™ BARRISTER & SOLICITOR AC.T. lpswich, Qid., 4305

PHONE: OFFICE 281 1633,
PRIVATE: 281 1633

COMMISSIONER FOR AFFIDAVITS
(N3.W, Vie, BA, WA)

NOTARY PUBLIC

OuR REF. WPt RH YOUR REF. My Bloxom 19th December, 1977

Messrs Dale & Fallu,
Solicitors,
Brisbane Street,
IPSWICH...4305

Dear Sirs,
Res Watson sale to Phipps

We enclose herewith Contract for Sale in duplicate for
signature by your client and return to our office at your
earliest convenience.

We understand from our clients® instructions that your
client will have the option to purchase certain other lands
during the currency of a lease yet to be prepared and that
such option shall be contained in the said lease.

We await receipt of your further advices herein at your
earliest convenience.

Yours faithfully,

RICHARD ZANDE & ASSOCIATES

per:/y. D

J ;
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No. 14 - Statement by witness

W.H. Palfrey (tendered
by Defendants).

Statement “of Warren Palfrey of .Sunnybank in the state of
Queensland, Solicitor.

I am a solicitor admitted to practice in Queensland and am
presently employed by J.B. Stevenson at Moorooka. I know the
defendant, James Watson and am able to recall the name of the
plaintiff, Glenn Phipps, although I would not recognise him. I
have had the opportunity to peruse hand written notes made by
me when I was employed by Richard Zande and acting on Mr
Watson's behalf. Whilst I have soime recollection of some of
the events connected with this matter I am unable to remember
any precise details of the terms of the documents I drafted or
the nature of my instructions.

I can recall Mr Watson, Mr Phipps and his mother coming to my
office in Ellenborough St, Ipswich to discuss the preparation
of a lease. I recall being irrétated at their coming without an
appointment and that they seemed unable to give me precise
details of the description of the area to be leased. The lease
was to be 1in respect of only part of a dairy farm owned by
Watson and which covered several title deeds.

I recall that Watson was at the time in some financial
difficulties and was having trouble meeting repayments to the
2nd mortgagee who was the original vendor. I beleive that his
leasing part of the property was to gain some cash.

I recall Phipps as being about 19 or 20 years of age and can
recall him saying words to the effect of "I don't want to work
for a boss any longer, I want to be my own boss." I have the
impression that the farming life appealed to him. Mrs Phipps I
recall as being the financial backing for the excercise and

Exhibits

~256- No.14 Stqtement by witness
w.id. FPalfrey (tendered
by Defendants)
Undated




played a part in the discussions.

At the time of the interview thé handwritten notes were made. I
was directed by one of the persons present to prepare a lease
and send it to Mr Bloxom at Dale and Fallu. I subsequently
prepared the lease which I have recently read.I am unable to
recall any of the details and feel sure that I only know of the
existence of the clause in dispute because it has been drawn to
my attention by solicitors involved in the action

I am unable , even after reading my notes, to say what the
intention of the parties was. I agree that the clause is=badly
drawa—and—that in it's present form does not constitute an
absolute option to purchase.

It has been suggested to me that the drafting of such a clause

would have to contain an element of fraud or deceit. I know of

»/

no such instance.

Exhibits
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No. 23 - Certificate of Registrar of
Supreme Court of Queensland
certifying the Transcript of
Proccedings.

IN THE PRIVY COUNCIL No.
ON APPEAL ‘

of 1985

FROM THE FULL COURT OF THE SUPREME COURT

OF QUEENSLAND (No. 4554 of 1981)

BETWEEN:

JAMES JOSEPH WATSON and PAULINE ELAINE WATSON

Appellants

AND:

GLEN ROBERT PHIPPS

Respondent

CERTIFICATE OF THE REGISTRAR OF THE SUPREME
COURT OF QUEENSLAND AT BRISBANE CERTIFYING
THE TRANSCRIPT OF THE RECORD OF PROCEEDINGS

I, ROBERT HORE, -Registrar of the Supreme Court of

Queensland at Brisbane DO HEREBY CERTIFY that this'Record

contains a true copy of all pleadings proceedings evidence
exhibits judgments and orders had or made in this action so
far as the same have relation to the matter of an Apbeal to

Her Majesty in Council in which JAMES JOSEPH WATSON and

PAULINE ELAINE WATSON are the Appellants and GLEN ROBERT

PHIPPS is the Respondent from the Judgment of theaFull
Court of the Supreme Coﬁrt of Queensland pronounced in this
Action on the Twenty-first day of December, 1984 and an
Index of Reference of all papers, documents and exhibits
‘in the said Action (except documents of a merely formal
character or otherwise iﬁmaterial for the purposes of

the said Appeal) and a list of.the said formal and

immaterial documents which have been omitted.

No.23 Certificate of Registrar-
-250- of tupreme Court of
Quecnsland certifying
the 'ronceript of
Procecedings
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~260-

I have hereunto affixed my
Seal of Office and also the
Seal of the Supreme Court of

Queensland in the State of

Queensland this 022v142£
day of a//yM/
One thousand nine hundred and

eighty-five.

REGISTRAR

No.23 Certificate of Registrar
of ounrcne court of
Queensland certitying
the Transcript of
Procecedings




